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Nore: The attention of those interested in following currently the cease and 
desist orders of the Commission is invited to the advantages offered by the 
Federal Register, which is published daily by the Division of the Federal 
Register, National Archives, and sets forth, among other things, current orders 
and regulations of the different Government establishments, which have general 
applicability and legal effect. 
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FEDERAL TRADE COMMISSION DECISIONS 


FINDINGS AND ORDERS, JULY 1, 1954, TO JUNE 30, 1955 


In toe Marrer or 
CAMDEN FIBRE MILLS, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT AND OF THE WOOL PRODUCTS LABELING ACT 


Docket 6106. Oomplaint, June 30, 19583—Decision, July 13, 1954 


Where a manufacturer of cotton, woolen, and synthetic batts or battings sold to 
manufacturers of shoulder pads and linings, and known as quilters— 

(a) Misbranded certain batts which contained substantial quantities of miscel- 
laneous fibers other than wool, through labeling them as “100% Reprocessed 
Wool” ; 

(b) Misbranded batts as “Guaranteed 100% New’, when such products were 
made from reprocessed stock; and 

(c) Failed to stamp, tag, or label as required by law certain cartons containing 
individual rolls of untagged or unmarked batting: 

Held, That such acts and practices were in violation of the Wool Products Label- 
ing Act and constituted unfair and deceptive acts and practices in com- 
merce. 


Before Mfr. John Lewis, hearing examiner. 

Mr. George EL. Steinmetz for the Commission. 

Mr. Harry Shapiro and Mr. Hirsh W. Stalberg, of Philadelphia, 
Pa., for respondents. 


DECISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Crder to File Report of Compliance,” dated July 13, 1954, the initial 
decision in the instant matter of Hearing Examiner John Lewis, as 
set out as follows, became on that date the decision of the Commission. 


1 


2 FEDERAL TRADE COMMISSION DECISIONS 
Decision 51 F.T.C. 
[nirta, Decision By Joun Lewis, Heartne EXAMINER 
STATEMENT OF THE CASE 


The Federal Trade Commission issued its complaint against the 
above-named respondents on June 30, 1953, charging them with 
having violated the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder, and the Federal 
Trade Commission Act, through the misbranding of certain wool 
products. Said respondents, after being duly served with the com- 
plaint, appeared by counsel and filed their answer in which they 
admitted the jurisdictional allegations of the complaint but denied 
having engaged in any illegal practices as charged. 

Pursuant to notice, a hearing on the complaint was held on August 
25, 1953, in Philadelphia, Pennsylvania, before Hearing Examiner 
James A. Purcell, theretofore duly designated by the Commission to 
hear this proceeding. Thereafter, on October 15, 1953, a further hear- 
ing on the complaint was held in New York, New York before the 
undersigned hearing examiner, who had theretofore been duly desig- 
nated by the Commission to preside at said hearing in place of James 
A. Purcell, due to the latter’s illness and unavailability to conduct 
said hearing. Counsel for respondents and counsel supporting the 
complaint interposed objection to the substitution of the undersigned 
as hearing examiner to the extent that such substitution was limited 
to his presiding at the single hearing, but stated that they had no ob- 
jection to his substitution for the purpose of completing the taking 
of testimony and other evidence in this proceeding and the issuance 
of an initial decision based on all the evidence in the case, including 
that previously adduced before the original hearing examiner. 
Thereafter, pursuant to order of the Commission, the undersigned 
hearing examiner was substituted as hearing examiner in this proceed- 
ing in place and stead of Hearing Examiner James A. Purcell. 
Further hearings in this proceeding were held before the undersigned 
on January 7, 1954 at Washington, D. C., and on March 11, 1954 at 
Philadelphia, Pennsylvania. 

At the various hearings held herein testimony and other evidence 
were offered in support. of and in opposition to the allegations of the 
complaint, which'testimony and other evidence were duly recorded and 
filed in the office of the Commission. All parties were represented by 
counsel, participated in the hearings, and were afforded full oppor- 
tunity to be heard, to examine and cross-examine witnesses and to 
introduce evidence bearing on the issues. No request for oral argu- 
ment was received from counsel. However, counsel availed themselves 
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of the opportunity of filing proposed findings and conclusions, to- 
gether with the reasons therefor, which have been carefully consid- 
ered by the examiner. 

Upon consideration of the entire record herein, and from his obser- 
vation of the witnesses (with the exception of the two witnesses who 
testified at the first hearing),' the undersigned makes the following: 


FINDINGS OF FACT 
I, The business of respondents 


In their answer respondents admit, and it is so found, that re- 
spondent Camden Fibre Mills, Inc. is a corporation organized and 
existing under and by virtue of the laws of the Commonwealth of 
Pennsylvania, with its principal place of business located at 166-176 
West Columbia Avenue, Philadelphia 22, Pennsylvania. It is further 
admitted, and is so found, that respondents Louis Silverstein, Ray- 
mond Silverstein and Frank N. Cooper are president and treasurer, 
secretary, and assistant secretary and treasurer, respectively, of the 
corporate respondent and that said individuals formulate, direct and 
control the acts, policies and practices of the corporate respondent, 
said individual respondents having and maintaining their business 
offices at the same address as the corporate respondent. 

Respondents are manufacturers of certain cotton, woolen, and syn- 
thetic battings which they sell to manufacturers of shoulder pads and 
manufacturers of linings, known as quilters. Respondents have been 
engaged in the manufacture of battings from woolen material since 
approximately May 1951, having prior thereto confined their opera- 
tions to battings made from other fibers. Respondents’ total sales 
are in excess of $1,500,000 per annum, with the sales of batting made 
from wool amounting to approximately $200,000. 


Il. The interstate commerce 


The largest market for respondents’ wool battings is in the New 
York City area, with some sales being made in Pennsylvania and 
Maryland. The answer of respondents admits, and it is so found, that 
subsequent to the effective date of the Wool Products Labeling Act 
and more especially since the beginning of the year 1951, respondents 
have manufactured for introduction into commerce, introduced into 
commerce, sold, transported, distributed, delivered for shipment and 


1No substantial issue of credibility is involved in the testimony of Frank N. Cooper 
and Robert S. Scott (who testified at the first hearing), in the resolution of which an 
opportunity for observation of the demeanor of these witnesses would be of any material 
assistance. 
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offered for sale in commerce, as “commerce” is defined in the Wool 
Products Labeling Act, wool products, as “wool products” are defined 


therein. 
III. The alleged misbranding 


A. The charges 


The complaint alleges three different types of misbranding with 
respect to respondents’ wool batting, as follows: 

1. That certain of the batting was misbranded within the intent 
and meaning of Section 4 (a) (1) of the Wool Products Labeling 
Act and Rule 30 of the Rules and Regulations promulgated there- 
under, in that it was falsely and deceptively identified as “100% Re- 
processed Wool,” whereas in fact it was not composed of 100% re- 
processed wool but contained substantial quantities of miscellaneous 
fibers other than wool. 

2. That certain of the batting was misbranded within the meaning 
of Section 4 (a) (1) of the Act and Rule 20 of the Rules and Regu- 
lations in that it was falsely and deceptively tagged as consisting of 
all or 100% new materials, whereas in fact it did not contain new 
wool but was composed of reprocessed wool, together with certain 
quantities of miscellaneous fibers other than wool. 

3. That certain of the batting was misbranded in that it was not 
stamped, tagged or labeled as required under Section 4 (a) (2) of 
the Act and in the manner and form prescribed by the Rules and 
Regulations. 

B. The evidence 


The evidence of misbranding revolves around four samples of bat- 
ting, alleged to have been manufactured by respondents, which were 
obtained by attorney-investigators of the Commission from the prem- 
ises of four different customers of respondent. Three of the samples 
were obtained by one investigator and the fourth sample was obtained 
by another. The first sample, identified in this proceeding as Com- 
mission’s Exhibit 11, was obtained from respondents’ customer, State 
Quilting Company, on October 4, 1951. It was removed from a 
sealed carton bearing the name “Camden Fibre Mills Inc.” and a 
label with the words, “100% Reprocessed Wool.” Respondents’ 
packing slip, which accompanied the merchandise on delivery to the 
customer, and their invoice covering the sale of the batting, both 
described the product as “100% Reprocessed Wool.” The second 
sample, identified as Commission’s Exhibit 12, was obtained by the 
same investigator on February 19, 1952 from the premises of Philip 
Gottlieb, a contractor performing quilting for respondents’ cus- 
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tomer, L. Rimsky Inc., a textile converter. The sealed carton from 
which this sample was obtained contained the name “Camden Fibre 
Mills Inc.,” but no label or tag with respect to wool content. How- 
ever, respondents’ packing slip and invoice covering the delivery and 
sale of the batting which were obtained from the customer, L. 
Rimsky Inc., describe the batting as “Wool Batting Type WOOLO 
* * * 100% Reprocessed.” The third sample, identified as Commis- 
sion’s Exhibit 18, was obtained by the same investigator on January 
14, 1952 from the premises of respondents’ customer, Crown Quilt- 
ing Company. The sample was obtained from a sealed carton bear- 
ing a tag with the identifying name “Camden Fibre Mills Inc.” but 
no description of the wool content other than a designation of the 
product as “Woolo.” However, the packing slips and invoices cov- 
ering the shipment and sale of the cartons of batting, from which 
the sample was taken, describe the merchandise as “Wool Batting 
Type WOOLO * * * 100% Reprocessed Wool.” The fourth sam- 
ple, identified as Commission’s Exhibit 15, was obtained by a second 
Commission investigator from the premises of respondents’ customer, 
Kasbar Quilting Company, during February 1952. The sample was 
taken from a sealed carton bearing a tag with the name “Camden 
Fibre Mills Inc.”. The tag describes the product as “Woolo” and 
it is further identified on the packing slip and invoice as “100% 
Reprocessed Wool.” 

Within a short time after each of the above samples was obtained, 
a portion thereof was transmitted to the National Bureau of Stand- 
ards for testing as to fiber content. Each of the samples was given 
a chemical test, in accordance with standard Government specifica- 
tions, to determine the presence of various fibers and the quantities 
thereof. In testing each piece of batting submitted, two samples 
from each piece were taken and separately tested. The results of 
these tests are as follows: 


Exhibit 11 Exhibit 12 Exhibit 13 Exhibit 15 
Fiber Sample Sample Sample Sample 


No.1 | No.2 | No.1 | No.2 | No.1 | No.2 | No.1 | No.2 


Percent |Percent | Percent | Percent |Percent | Percent | Percent | Percent 

PNCelabe AAV ON= 2225-520. c 520) one .9 fs A 9 F ; Bi) 1.5 

2 Pal ee St ee ere oe eee eee 2.1 A Oe ean Sa eae 2.8 3.1 
Vegetable Fiber (including cotton 

and viscose rayon) ----------------- 0.8 10.6 3.6 3.6 7.3 UPB) 4.3 4.1 

Open tee SER beste 87.3 87.5 92.3 92.3 91.1 91.1 91.6 91.6 


The first charge of misbranding is based on the fact that the above 
samples were labeled or identified, either on the cartons from which 
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they were taken, or on the packing slips and invoices accompanying 
the delivery and sale of the merchandise, or on both, as “100% Re- 
processed Wool,” whereas the tests made by the Bureau of Standards 
disclose that they contained substantial quantities of other fibers. 
The second charge of misbranding is based upon the fact that all of 
the tags, invoices and packing slips of respondents’, which were re- 
ceived in evidence in this proceeding, contain the following printed 
statement thereon: “Our Products Guaranteed 100% New.” This 
representation is claimed to be false since respondents’ wool batting 
is admittedly made from reprocessed, rather than new, wool. The 
third charge of misbranding rests primarily on the fact that the in- 
dividual rolls of batting do not contain any tag, label or other means 
of identification showing the wool content of each piece of batting. 
Where a tag or label as to wool content is used it is affixed to the 
cartons in which the individual rolls of batting are packed for de- 
livery, rather than on the rolls themselves.? 


C. Contentions of respondents 


The evidence offered by respondents in opposition to the complaint, 
and the contentions advanced by them, are directed primarily to the 
first charge of misbranding, viz., that respondents falsely or de- 
ceptively identified certain of their batting as 100% reprocessed wool. 
Respondents’ contentions in this regard fall into three main cate- 
gories, which may be summarized as follows: 

1. Counsel for respondents attempted to establish at the hearings 
that there was a possibility the samples obtained by the Commis- 
sion’s attorney-investigators and tested by the Bureau of Standards, 
were not respondents’ merchandise, but had been confused with mer- 
chandise from other manufacturers. It is not entirely clear whether 
respondents are still urging this contention, although the proposed 
findings submitted by them would appear to indicate that they now 
concede that the four samples were taken from their merchandise.? 
In any event, however, the hearing examiner is satisfied from the 
record, and so finds, that the samples obtained by the Commission’s 
agents and tested by the Bureau of Standards were all samples of 
merchandise manufactured by respondents and sold to the various 
customers referred to above under the designation or description, on 
the tag, label or accompanying invoice, of 100% reprocessed wool. 
The testimony of the Commission’s investigators combined with 


? The rolls of batting, which vary from 25 to 80 yards in length, are wrapped in tissue 
paper and are usually packed six to the carton. 
5 See particularly paragraph 17 of respondents’ proposed findings. 
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that of the customers from whom they obtained the samples of 
merchandise, invoices, packing slips and tags establishes prima facie 
that the merchandise they obtained was manufactured and sold by 
respondents. The evidence offered on behalf of respondents is in- 
sufficient to overcome the prima facie case thus established. In fact, 
aside from attempting to discredit the Commission’s investigator 
Robert S. Scott, on cross-examination,‘ there was no evidence offered 
by respondents which in any way suggests that the merchandise was 
not respondents’. 

2. The second contention of respondents, and one which they seri- 
ously urged both at the hearing and in their proposed findings, is 
that there exists an understanding or custom in the trade that a wool 
product may be designated as 100% wool if it does not contain more 
than 5% non-wool fibers, and that consequently none of respondents’ 
customers were deceived by the designation of the batting, which 
they bought from respondents, as 100% reprocesed wool. Respond- 
ents’ contention that there is, in effect, a 5% tolerance in the labeling 
of wool products is based on a misconception of both the law and the 
facts. In the first place the only tolerances permitted under the 
Wool Products Labeling Act in the labeling of wool products are 
(a) where the deviation in fiber content from that stated on the label 
has resulted from “unavoidable variations in manufacture and de- 
spite the exercise of due care,” and (b) an exemption in labeling a 
wool product, to the extent of 5% of the total fiber weight of such 
wool product, for “ornamentation.” Neither of these so-called tol- 
erances are applicable in the instant situation since there has been 
no showing by respondents that the variations in their product, de- 
scribed as 100% reprocessed wool, were due to any unavoidable 
variations in manufacture after the exercise of due care,° or that the 
variations consisted of any ornamentation in the batting. In the 
face of the plain wording of the statute any trade practice or under- 
standing to the contrary has no legal force or effect as a justification 
for the misdescription or misrepresentation of merchandise.® Con- 


4Despite rather strenuous cross-examination of the witness Scott, the hearing examiner 
is satisfied from his testimony as a whole, which was largely corroborated by the testimony 
of respondents’ customers, that the samples he obtained were from batting manufactured 
and sold by respondents. 

5 Respondents did submit evidence that instructions had been given to employees that 
when changing from blended wool to 100% wool, the machinery used in processing the 
batting should be cleaned. ‘This, however, does not establish that the deviations from the 
100% wool designation resulted from unavoidable variations in manufacture since, accord- 
ing to one of respondents’ own witnesses from the United States Testing Company, the 
wool content of the batting will always correspond to the fiber content of the wool stocks 
from which it is made. 

6 See F. T. C. v. Winsted Hosiery Co., 258 U. S. 488, 493. 
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cerning the contention of respondents that none of their customers 
were deceived by their labeling of the product as 100% reprocessed 
wool, it may be noted that this is immaterial since it is the tendency 
and capacity to deceive which constitutes the offense, and actual de- 
ception need not be shown.’ 

Even assuming, arguendo, that the existence of a trade understand- 
ing with respect to tolerances in wool labeling could have some legal 
effect, either as a defense to respondent’s misbranding or as bearing on 
the question of public interest, the record in this case fails to establish 
any clear understanding or practice with respect to a 5% tolerance in 
the labeling of wool products. Thus while one witness stated that he 
understood a product could be called 100% wool if it contained in 
excess of 95% wool (R. 149), another witness indicated that the toler- 
ance only applied to variances of 1 or 2% (R.179). The main witness 
called by respondents for the purpose of establishing such trade under- 
standing testified that while it was his understanding that any wool 
product containing up to 5% of foreign fiber could be labeled as 100% 
wool, it was customary in such instance to label the product as “com- 
mercially” 100% wool, otherwise the trade would understand that the 
100% wool label meant what it stated. In line with the testimony of 
this witness, it. may be noted that in none of the invoices or tags used 
by respondent does the word “commercial” or “commercially” appear, 
the merchandise being labeled unqualifiedly as “100% Reprocessed 
Wool.” 

Finally, even assuming that respondents had established the exist- 
ence of a trade understanding with respect to a 5% tolerance in label- 
ing batting and that such understanding had some legal efficacy, it 
would have no application in this case since all of the samples tested 
were found to contain in excess of 5% non-wool fibers. Unless the 
tests made by the National Bureau of Standards are unreliable, 
respondents’ contention based on a so-called 5% tolerance is wholly 
irrelevant. Respondents refer in their proposed findings to two items 
as suggesting the possible unreliability of the tests conducted by the 
National Bureau of Standards. The first of these is the testimony of 
a representative of the United States Testing Company who stated 
that in testing batting it is sometimes necessary to test a number of 
samples in order to get a representative result since there may be var- 
lations of as much as 5 to 8% between two different samples from the 
same piece of batting. Respondents apparently regard this testimony 

7F, T. OC. v. Winsted Hosiery Oo., supra; F. T. 0. v. Algoma Lumber Co., 291 U. S. 81; 


Charles of the Ritz Dist. Corp. v. F. T. O., 143 F. 2d 676; J. Bockenstette v. F. T. O., 134 
F. 2d 369. 
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as suggesting the unreliability of the tests conducted by the National 
Bureau of Standards where only two samples from each piece of bat- 
ting were tested. However, the representatives of the Bureau of 
Standards testified that in obtaining each sample they took a number 
of fibers from different parts of each piece of batting tested in order to 
get a representative sample, and that only where the two samples 
tested reflect substantial variations in fiber content is it necessary to 
put the batting through a “carding” process in order to produce a 
more representative sample. The latter process was not used in this 
case since there was no significant variation between the two samples 
tested from each piece of batting. The test followed by the National 
Bureau of Standards is based on standard Government specifications 
which, according to respondents’ own witness from the United States 
Testing Company, are substantially the same as the procedures which 
he follows in testing for fiber content. The examiner is satisfied as to 
the scientific accuracy of the methods used in, and the results achieved 
by, the tests conducted by the National Bureau of Standards. Re- 
spondents also rely on the testimony of the respondent Louis Silver- 
stein that tests conducted on some of the wool stock which was later 
made up into batting disclosed that it was at least 95% wool. It may 
be noted that none of the reports of these tests were produced and no 
definitive testimony with respect to the results of the tests was given. 
In any event, whatever may have been the wool content of the samples 
referred to by Silverstein, there is no question but that the merchan- 
dise actually sold to the customers involved in this proceeding con- 
tained more than 5% non-wool fibers. 

3. Respondents’ final contention with respect to the false branding 

of their batting is based on an alleged guarantee which they received 
from their vendor, Western Wool & Fibre Company, from whom they 
claim they purchased substantially all of the stock which was later 
manufactured into batting, and sold to the customers above mentioned. 
This contention is based on Section 9 (a) of the Act which makes it 
a defense to a charge of misbranding if the person charged : 
* * * establishes a guarantee received in good faith signed by and containing 
the name and address of the person residing in the United States by whom the 
wool product guaranteed was manufactured and/or from whom it was 
received * * *. 

The evidence of a guarantee offered by respondents is twofold. 
First there is the testimony of respondent Louis Silverstein that a 
representative of the vendor, Western Wool & Fibre Company, told 
him that the merchandise would be marked 100% reprocessed wool 
and the actual content would not vary from this by more than 5%, 
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which was a permissible tolerance. T his so-called guarantee does not 
meet the requirements of the Act since it is not in writing and, more- 
over, is not a guarantee that the merchandise would be 100% reproc- 
essed wool, but rather that it would be at least 95% reprocessed wool. 
The second so-called guarantee relied upon by respondents is based 
upon the description of the raw material in the invoices from Western 
Wool & Fibre Company, covering the sale of the merchandise to re- 
spondents. In some of the invoices there is a stamped notation 
describing the merchandise as: “Reprocessed 100%.” In a number 
of other invoices the following stamp appears : 

“To the best of our knowledge and belief the commercial fiber 
content of this shipment as defined in the Wool Products Labeling 


Act of 1939 is as follows: 
Reprocessed Wool 100%.” 


In the opinion of the examiner none of these notations on invoices 
of the Western Wool & Fibre Company constitutes a guarantee within 
the meaning of Section 9 of the Act since (a) they are not signed 
by the person purporting to guarantee the product and (b) they do 
not contain a statement that the wool product is not misbranded under 
the terms of the Act. While it may not be necessary to follow precisely 
the form of guarantee suggested in Rule 32 of the Rules and Regula- 
tions, the stamped notations on the invoices of Western Wool & Fibre 
Company do not comply with the requirements of Section 9 even 
under a liberal interpretation of that section. The first type of stamp, 
merely referring to the merchandise as “100% Reprocessed,” clearly 
is not a guarantee. While the second type of stamp stating what the 
wool content is: “To the best of our knowledge and belief” is some- 
what fuller, it too, in the opinion of the examiner, cannot be construed 
as a guarantee as to wool content, even overlooking the fact that it 
is unsigned. Moreover, even if the second type of invoice could con- 
ceivably be considered a guarantee, there is no showing by respondents 
that the samples of batting which were the subject matter of this pro- 
ceeding were made from merchandise purchased under that type of 
invoice. In any event, even if both types of invoice could be con- 
sidered as a guarantee, there is no showing that the guarantee was re- 
ceived “in good faith” as a representation that the merchandise was 

8 According to the witness Silverstein, during 1951 his company purchased 444,968 
pounds of wool stock from Western Wool & Fibre, 11,755 pounds from another company, 
and 15,851 pounds of part-wool stock from a third company. According to the testimony 
of Silverstein and his foreman, the batting from which the samples here involved were 
taken was all manufactured from the wool stock purchased from Western Wool & Fibre 


Company. However, this does not necessarily establish that the wool stock from which 
the samples were made was covered by the second type of invoice. ; 
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actually 100% reprocessed wool since, according to the admission of 
respondent Silverstein, he was told by his vendor that the stock might 
contain up to 5% non-wool fiber. 


C. Concluding findings 


1. The record establishes, and it is so found by the hearing examiner, 
that respondents falsely and deceptively labeled or otherwise identified 
certain of their wool products, in the form of batting (samples of 
which were received in evidence in this proceeding as Commission’s 
Exhibits 11, 12, 18 and 15), by describing them as 100% reprocessed 
wool, whereas in truth and in fact said products contain substantial 
quantities of miscellaneous fibers other than wool, as more particularly 
set forth in the results of the tests conducted by the National Bureau 
of Standards referred to above. Respondents’ effort to justify their 
actions on the basis of the existence of an alleged understanding or 
practice in the trade permitting a 5% tolerance in the labeling of wool 
products does not constitute any legal justification for their misbrand- 
ing of a wool product since the Act does not recognize any such toler- 
ance or deviation and, moreover, is not deserving of recognition on the 
question of “public interest” since (a) respondents failed to establish 
any such trade understanding or practice and (b) all of the samples 
involved in this proceeding showed a deviation in excess of the alleged 
tolerance. 

2. The second charge of misbranding is based on the fact that the 
invoices, packing slips and tags used by respondents in the sale and 
delivery of their batting contain thereon the printed statement: “Our 
Products Guaranteed 100% New.” Respondents’ explanation for the 
presence of this statement on these documents is that the corporate 
respondent had, prior to May of 1951, been manufacturing mainly cot- 
ton products and that this printed statement was intended as an ex- 
planation to the customers when they bought cotton that it was new 
cotton. 

Since respondents’ wool batting is made from reprocessed stock it 
clearly cannot be designated as “new,” the latter designation denoting 
that it is composed wholly of new or virgin wool. While the invoices 
and packing slips also describe the product as “100% Reprocessed 
Wool,” it is the opinion of the examiner, and is so found, that the pres- 
ence of the printed words: “Our Products Guaranteed 100% New,” 
has the tendency and capacity to deceive and mislead. Respondents’ 
explanation for the presence of these words does not constitute a legal 
defense. While the fact that the old invoices were only used tempo- 
rarily during a change-over from cotton to wool products might be 
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taken into consideration as bearing on the question of public interest, 
the facts in this case do not establish that this was a temporary, pass- 
ing situating, since respondents continued to use the same type of in- 
voice, packing slip and tag from May 1951 to February 6, 1952 (the 
date of the last invoice received in evidence) and, so far as appears 
from the record, may still be using the same form. Accordingly, it 
is found that certain of respondents’ wool products in the form of 
batting were misbranded within the intent and meaning of Section 
4 (a) (1) of the Wool Products Labeling Act and of Rule 20 of the 
Rules and Regulations promulgated thereunder, in that they were 
falsely and deceptively tagged, labeled or otherwise identified as 
100% new materials whereas, in truth and in fact, the said products 
did not contain new wool, but were composed of reprocessed wool 
together with certain quantities of miscellaneous fiber other than wool. 

3. The third form of misbranding alleged in the complaint is based 
on the respondents’ failure to stamp, tag or label its batting, as re- 
quired under Section 4 (a) (2) of the Act and the Rules and Regula- 
tions promulgated thereunder. Whereas the other two forms of mis- 
branding discussed above involve a false or deceptive tagging or label- 
ing, the third form alleged in the complaint is based on a failure to 
attach labels containing the required information as to wool content 
and other information set forth in Section 4 (a) (2) of the Act. The 
main claim of violation of Section 4 (a) (2) is apparently based on the 
fact that respondents have failed to place any stamp, tag, label or other 
means of identification on the individual pieces of batting, as dis- 
tinguished from the cardboard cartons in which the rolls of batting 
are packed.® 

In the opinion of the hearing examiner respondents’ failure to tag or 
label the individual rolls of batting, as distinguished from the cartons 
in which the batting is enclosed for shipment to the customer, does not 
constitute misbranding within the meaning of Section 4 (a) (2) and 
the Rules and Regulations promulgated under the Act. Under Rule 
15 the tag or label containing the required information may be affixed 
to the container in which the wool product is packed, where the product 
is “sold and delivered in sealed containers which remain unbroken and 
intact until after delivery of the product to, and receipt thereof by, 
the purchaser-consumer.” In this case the record shows that the 
purchaser-consumer is a manufacturer who uses the batting in the 
manufacture of some other product and not for resale purposes in the 
same form. It also appears that the cartons are sealed and remain 


® As previously indicated, the rolls are enclosed in tissue paper and are packed six to 
the carton. 
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unbroken and intact until delivery of the product to the manufacturer. 
It is clear, therefore, that under this rule the labeling of the carton, as 
distinguished from the individual rolls of batting, constitutes sufficient 
compliance with the Act. However, the record does show that in the 
case of the sales to L. Rimsky, Crown Quilting Company and Kasbar 
Quilting Company the cartons themselves did not contain any label or 
tag describing the wool content of the product therein enclosed, the 
only description of the merchandise being on the invoices and packing 
slips which were not affixed to the carton or the merchandise. It is, 
accordingly, found that by failing to label either the batting or the 
cartons in which it was enclosed, in these instances, respondents mis- 
branded said batting within the meaning of Section 4 (a) (2) of the 
Wool Products Labeling Act and the Rules and Regulations promul- 
gated thereunder. 
CONCLUSION OF LAW 


The acts and practices of respondents, as hereinabove found, were 
and are in violation of the Wool Products Labeling Act of 1939 and 
the Rules and Regulations promulgated thereunder and, by virtue of 
Section 3 of said Act, constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. It is accordingly concluded that this proceeding 
is in the interest of the public and that an order to cease and desist 
should issue against respondents. 


ORDER 


It is ordered that the respondent, Camden Fibre Mills, Inc., a corpo- 
ration, and its officers, and respondents, Louis Silverstein, Raymond 
Silverstein and Frank N. Cooper individually, and respondents’ re- 
spective representatives, agents and employees, directly or through 
any corporate or other device, in connection with the introduction or 
manufacture for introduction into commerce, or the offering for sale, 
sale, transportation or distribution in commerce, as “commerce” is 
defined in the Federal Trade Commission Act and the Wool Products 
Labeling Act of 1939, of wool batts or battings or other “wool prod- 
ucts,” as such products are defined in and subject to the Wool Prod- 
ucts Labeling Act of 1939, which products contain, purport to con- 
tain, or in any way are represented as containing “wool,” “reprocessed 
wool” or “reused wool,” as those terms are defined in said Act, do 
forthwith cease and desist from misbranding such products by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein ; 
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2, Failing to securely aflix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers ; 

(b) The maximum percentage of the total weight of such wool 
product of any non-fibrous loading, filling, or adulterating matter; 

(c) The name or the registered identification number of the man- 
ufacturer of such wool product or of one or more persons engaged 
in introducing such wool product into commerce, or in the offering 
for sale, sale, transporation, distribution or delivery for shipment 
thereof in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939. 

Provided that the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939, and 

Provided further, that nothing contained in the order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered that respondents Camden Fibre Mills, Inc., a corpora- 
tion; and Louis Silverstein, Raymond Silverstein, and Frank N. 
Cooper, individually, shall, within sixty (60) days after service upon 
them of this order, file with the Commission a report in writing, set- 
ting forth in detail the manner and form in which they have complied 
with the order to cease and desist [as required by said declaratory 
decision and order of July 13, 1954]. 
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In THe Marrer or 
-LURIA BROTHERS AND COMPANY, INC.,ET AL. 
Docket 6156. Order and opinions, July 18, 1954 


Order granting motion to amend and supplement complaint. 


Before Mr. John Lewis, hearing examiner. 
Mr. L. FE. Creel, Jr., Mr. Wilmer L. Tinley, Mr. William J. Boyd, 
Jr. and Mr. John F. McCarty for the Commission. 
Wolf, Block, Schorr & Solis-Cohen, of Philadelphia, Pa., for Luria 
Brothers and Co., Inc. and Southwest Steel Corp. 
Cravath, Swaine & Moore, of New York City, for Bethlehem Steel 
Corp., Bethlehem Steel Co. and Bethlehem Pacific Coast Steel Corp. 
Mr. William H. Buchanan, Mr. L. L. Lewis, Mr. Merrill Russell and 
Mr. Edward M. Boyne, of Pittsburgh, Pa., for United States Steel 
Corp. 
Thorp, Reed & Armstrong, of Pittsburgh, Pa., for National Steel 
Corp., Weirton Steel Co. and Edgewater Steel Co., and along with— 
Mr. Paul A. Mueller and Barley, Snyder, Cooper & Mueller, of 
Lancaster, Pa., for Columbia Malleable Castings Corp. 
Holtzmann, Wise & Shepard, of New York City, for Colorado 
Fuel and Iron Corp. and John A. Roebling Sons Corp. 
Donohue & Kaufmann, of Washington, D. C., for Central Iron and 
Steel Co. and Phoenix Iron and Steel Co. 
. Shepley, Kroeger, Fisse & Shepley and Bryan, Cave, McPheeters & 
McRoberts, of St. Louis, Mo., for Granite City Steel Co. 
Mr. Daniel F. Igo, of Coatesville, Pa., for Lukens Steel Co. 
Cooke, Beake, Miller, Wrock & Cross and Mr. David H. Patton, of 
Detroit, Mich., for Detroit Steel Corp. 
edt, Berane Davis, McKean & Cudlip, of Detroit, Mich., for 
McLouth Steel Corp. 
Morgan, Lewis & Bockius, of Philadelphia, Pa., for Baldwin-Lima- 
Hamilton Corp. 
. Lines, Spooner & Quarles, of Milwaukee, Wisc., for Bucyrus-Erie 
Co. 
Root, Barrett, Cohen, Knapp & Smith, of New York City, for 
Hugo Neu Corp. 


Orver Grantine Morton or CounsEL SUPPORTING THE COMPLAINT TO 
AMEND AND SUPPLEMENT THE COMPLAINT 


This matter came on to be heard by the Commission on the motion of 
counsel supporting the complaint to amend and supplement the com- 
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plaint in this matter by issuing in lieu thereof the proposed amended 
and supplemental complaint filed with and made a part of the motion, 
and memorandum of respondent Luria Brothers and Company, Inc., 
opposing said motion. 

Counsel supporting the complaint in their motion state that infor- 
mation obtained during a supplemental investigation in this matter | 
discloses, in their opinion, that the complaint should be amended and 
supplemented in certain important respects. The two principal 
changes are (1) the addition as parties respondent of Bethlehem Steel 
Corporation and its two operating subsidiaries, Bethlehem Steel 
Company and Bethlehem Pacific Coast Steel Corporation, and (2) the 
addition of Hugo Neu Corporation as a party respondent, and the 
inclusion of a charge of conspiracy in restraint of trade involving 
Hugo Neu Corporation, unnamed Japanese steel mills, and Luria 
Brothers and Company, Inc. 

The Commission having duly considered the motion, opposing 
memorandum of respondent Luria Brothers and Company, Inc., and 
the data and information in its confidential investigational files, and 
being of the opinion that the allegations of the proposed amended and 
supplemental complaint are within the general scope of the original 
complaint, and having reason to believe that the respondents named 
in the proposed amended and supplemental complaint have engaged 
in the acts and practices described therein, and it appearing that-it 
would be to the interest of the public for it to issue its amended and 
supplemental complaint in the form proposed : 

It is ordered that the motion of counsel supporting the complaint to 
amend and supplement the complaint in this matter be, and it hereby 
is, granted. 

It is further ordered that the complaint in this matter be, and it 
hereby is, amended and supplemented to conform to the proposed 
amended and supplemental complaint submitted by counsel supporting 
the complaint, and that a copy of the amended and supplemental com- 
plaint be served on each of the parties to this proceeding. 

It is further ordered that the amended and supplemental complaint 
specify the 14th day of September, A. D., 1954, at 10: 00 o’clock as the 
time, and Philadelphia, Pennsylvania, as the place when and where 
a hearing will be had before Hearing Examiner John Lewis. 

It is further ordered that this proceeding be, and it hereby is, re- 
manded to the hearing examiner. 

Commissioner Carretta dissenting. 
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DISSENTING OPINION OF COMMISSIONER ALBERT A. CARRETTA 


This matter came on to be heard by the Commission upon motion of 
counsel supporting the complaint to amend and supplement the com- 
plaint herein by issuing, in lieu thereof, the proposed amended and 
supplemental complaint filed with and made a part of said motion, and 
upon answer of respondent Luria Brothers and Company, Inc., oppos- 
ing said motion. 

After due consideration, the majority of the Commission decided to 
grant the motion of counsel supporting the complaint and ordered a 
copy of the amended and supplemental complaint to be served upon 
each of the parties to this proceeding. With this action of my col- 
leagues, I regret that I cannot agree. 

History of Case 

Under date of January 19, 1954, the Commission issued its original 
complaint in this matter charging the respondent brokers and the 
respondent mills with certain violations of Section 5 of the Federal 
Trade Commission Act, and charging respondent Luria Brothers and 
Company, Inc. with certain violations of Section 7 of the Clayton Act. 
It can fairly be presumed that prior to the issuance of said original 
complaint, the Commission had been furnished sufficient factual ma- 
terial relative to the allegations contained in Count I of the original 
complaint to cause at least a majority of the Commissioners to “have 
reason to believe” that the then proposed respondents had been or were 
using an unfair method of competition in commerce. As a matter of 
fact, Section 5 (b) of the Federal Trade Commission Act requires the 
Commission to reach such a conclusion before it may issue a complaint. 
As to Count II of the original complaint issued on January 19, 1954, 
which alleges certain violations of Section 7 of the Clayton Act, it can 
also fairly be presumed that prior to the issuance of said original com- 
plaint, the Commission had been furnished sufficient factual material 
to cause at least a majority of the Commissioners to “have reason to 
believe” that the then proposed respondent was violating or had vio- 
lated the provisions of Section 7 of the Clayton Act. As a matter of 
fact, Section 11 of the Clayton Act requires the Commission to reach 
such a conclusion before it may issue a complaint. 

On or before March 10, 1954, all of the original respondents had 
filed responsive pleadings. 

On March 15, 1954, counsel supporting the complaint filed a Patinl 
with the Heariny Bwamitet seeking a cancellation of the initial hear- 
ing for the following reason: 
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“A short time before and subsequent to the issuance of the complaint 
in this matter information was received by counsel supporting the com- 
plaint concerning certain practices and activities in the iron and steel 
scrap industry. Supplemental investigation was promptly undertaken 
in several areas, but it has not yet been completed and evaluated. The 
information thus far received, however, indicates that the investigation 
now being made may have a vital bearing upon the course of this 
proceeding. 

“Under the circumstances, therefore, it is requested that counsel 
supporting the complaint be allowed appropriate time to study and 
evaluate the information now being obtained so that it may be properly 
integrated into their plan and schedule of procedure. This should 
not require more than a few weeks and should result in more orderly 
proceedings and in the elimination of considerable waste and duplica- 
tion of effort by all parties which may otherwise occur. Counsel sup- 
porting the complaint will take appropriate steps to resume the pro- 
ceeding as promptly as circumstances permit.” 

On March 25, 1954, the Hearing Examiner granted said motion and 
ordered the initial hearing cancelled subject to being rescheduled 
upon five days notice. 

Then, under date of May 25, 1954, before the Hearing Examiner had 
rescheduled the hearing in this matter, counsel supporting the com- 
plaint filed two motions: the first motion was addressed to the Hearing 
Examiner requesting him to certify this proceeding to the Commission, 
and the second was addressed to the Commission requesting it to amend 
and supplement the complaint herein. The motion addressed to the 
Hearing Examiner was properly filed pursuant to Rule X of the Com- 
mission’s Rules of Practice, and no opposition to said motion having 
been filed by any of the respondents, the Hearing Examiner, on June 
7, 1954, certified the proceeding to the Commission for the purpose of 
having it consider a simultaneously filed motion for the issuance of an 
amended and supplemental complaint. 

On June 11, 1954, respondent Luria Brothers and Company, Inc. 
filed with the Commission its answer opposing the motion to amend 
and supplement the complaint. 

* * * * * * * 


Without considering at this time the minor changes sought to be 
made by the motion filed by counsel supporting the complaint, it can 
be briefly stated that the proposed amended and supplemental, com- 
plaint would effect the following two substantial changes: 
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(1) It would add as parties respondent Bethlehem Steel Corpora- 
tion, Bethlehem Steel Company, and Bethlehem Pacific Coast Steel 
Corporation. 

(2) It would add Hugo Neu Corporation as a party respondent, 
and include a charge of conspiracy in restraint of trade involving 
said Hugo Neu Corporation, unnamed Japanese steel mills, and 
Luria Brothers and Company, Inc. 

In its motion addressed to the Commission, counsel supporting 
the complaint stated: 

“The information obtained during the supplemental investigation 
referred to in our motion of March 15 discloses, in the opinion of 
counsel supporting the complaint, that the complaint in this pro- 
ceeding should be amended and supplemented in certain important 
respects.” (Italics added.) 

Counsel supporting the complaint also stated in their motion: 

“Tt is our opinion that the Bethlehem Steel Corporation and its 
two operating subsidiaries should be included in the proceedings as 
respondent mills. Jt zs also our opinion that Hugo Neu Corpora- 
tion should be included as a new respondent and that a charge of 
conspiracy in restraint of trade involving Hugo Neu Corporation, 
unnamed Japanese steel mills, and Luria Bros. & Co., Inc. should 
be added to the complaint.” (Italics added.) 

I do not doubt for a moment that counsel supporting the com- 
plaint arrived at their “opinions” only after careful consideration of 
all of the information available to them in their investigational files. 
But after all, the Congress of the United States authorized the 
Federal Trade Commission to issue complaints when, among other 
things, the Commission “had reason to believe” that the person, part- 
nership or corporation charged was violating or had violated any of 
the provisions of an Act administered by the Commission. This 
authority to issue complaints cannot, in my opinion, be delegated by 
the Commission to its staff members. Therefore, it must be the 
Commission, and not counsel supporting the complaint, which must 
reach the “opinion” that additional parties respondent should be 
named or that additional charges should be included in an already 
issued complaint. 

The proposed amended and supplemental complaint attached to 
the motion of counsel supporting the complaint contained references 
to the new respondents, but, in my opinion, did not contain sufficient 
information within its four corners to cause me to have reason to 
believe that the four above-named new respondents had violated any 
law administered by the Federal Trade Commission. There un- 
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doubtedly was additional factual information available to counsel 
supporting the complaint, but it was not contamed in any of the 
papers placed before the Commission. In this connection, it 1s in- 
teresting to note that in the Order adopted by the majority of my 
colleagues granting motion of counsel supporting the complaint, it 
is stated : 

“The Commission having duly considered the motion, opposing 
memorandum of respondent Luria Brothers and Company, Inc., and 
the data and information in its confidential investigational files, 
. . .” (Italics added.) 

It is clear from the foregoing quotation that in disposing of the 
pending motion, my colleagues considered more than that which 
was actually contained in the motion filed by counsel supporting 
the complaint, and in the answer filed by respondent Luria Brothers 
and Company, Inc. This represents the area of difference between 
me and my colleagues. The question which the subject. motion has 
raised is: 

“After issues have been joined in a proceeding brought by the 
Federal Trade Commission, may the Commissioners, for any pur- 
pose whatsoever, refer to data and information in the Commission’s 
confidential investigational files which are not part of the record 
either before the Hearing Examiner or before the Commission?” 

My answer to this question is in the negative. 

This involves the very important question of separation of func- 
tions of administrative agencies. It is not a new problem. Much 
has been written about it, and there are many and varied opinions. 
As to my own attitude, I feel that especially because my duties as a 
Commissioner involve both administrative acts and quasi-judicial 
acts, I want to be very careful that I do not wear both cloaks at the 
same time, or interchangeably to suit my convenience. 

The desire to work out a more effective and more feasible method 
of preventing unwanted things from happening accounts for the 
formation of many Federal administrative agencies. The chief de- 
vice for implementing the legislative process is the investigating 
power. But in addition to investigating suspected offenders of the 
law, an administrative agency such as the Federal Trade Commis- 
sion also charges the suspected offender; prosecutes him; judges 
him; and fixes the remedy authorized by law. Thus an administra- 
tive agency is a composite detective agency, grand jury, prosecuting 
attorney, judge and public hangman. With all of these powers con- 
centrated in the same individual or individuals, I am especially 
fearful lest one function be carried over into another to the detri- 
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ment of the person charged. In my opinion, it is the commingling 
of these functions by administrative officers and administrative agen- 
cies which has brought to the term “bureaucracy” an invidious con- 
notation. It seems to me that we are committed to big government, 
and today the bulk of government is administration. Consequently, 
problems of administrative procedure and control, the domain of 
administrative law, bulk large in the immediate future. The sur- 
vival of Democracy may well depend upon an orderly development 
of administrative law and tribunals to give effective direction to the 
administrative process. 

The legal professions both in England and in the United States have 
been slow to recognize administrative law as a separate body of law. 
It will be remembered that in 1933, the American Bar Association 
created a Special Committee on Administrative Law to inquire into 
the practicability and desirability of divorcing quasi-judicial func- 
tions and quasi-legislative and executive functions in some or all of 
those administrative tribunals in which a combination of functions 
then existed. 

Roscoe Pound has made the following indictment of the adminis- 
trative process: 

“Perhaps the worst feature of administrative procedure, as it has developed 
since 1900, results from combining or not differentiating the receiving of com- 
plaints, investigation of them, bringing and conducting a prosecution upon them, 
advocacy before the agency itself by its own subordinates in the course of the 
prosecution and adjudication. Thus the adjudication becomes one by or with 
the advice and assistance of those who investigated, prosecuted, and were advo- 
eates for the prosecution. Such things are in clear derogation of the funda- 
mental maxims of justice that no one is to be judge in his own case.” + 

From a recent Supreme Court decision familiar to practitioners in 
the field of anti-trust law, we obtain these words of caution : 

“It must not be forgotten that the administrative process and its agencies are 
relative newcomers in the field of law and that it has taken and will continue to 
take experience and trial and error to fit this process into our system of judica- 
ture.” United States v. Morton Salt Company, 338 U. S. 632, 642 (1950). 

Mr. Chief Justice Hughes in 1938 stated in Morgan v. United States, 
304 U.S. 1, 22: 

“The maintenance of proper standards on the part of administrative agencies 
in the performance of their quasi-judicial functions is of the highest importance 


and in no way cripples or embarrasses the exercise of their appropriate authority. 
On the contrary, it is in their manifest interest. For, as we said at the outset, 


1“Proposed Legislation as to Federal Administrative Procedure’, 20 Indiana Law 
Journal (October, 1944), 45. See also address by Roseoe Pound before Phi Beta Sympo- 
sium, February 20, 1939, 5 Vital Speeches (March 1939), 342; and speech before American 
Bar Association in Association’s Report for 1941. 
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if these multiplying agencies deemed to be necessary in our complea. society are 
to serve the purposes for which they are created and endowed with vast powers, 
they must accredit themselves by acting in accordance with the cherished judicial 
tradition embodying the basic concepts of fair play.” (Italics added.) 

I should like to quote from the Final Report of the Attorney Gen- 
eral’s Committee on Administrative procedure dated January 24, 1941. 
The Attorney General at that time was Hon. Robert H. Jackson. 
Beginning at. Page 208, there are printed additional views and recom- 
mendations of Messrs. McFarland, Stason, and Vanderbilt, members 
of the Attorney General’s Committee. The first section thereof has to 
do with the separation of functions of administrative agencies. On 
page 209, the following language appears: 

Shall deciding officers go beyond the formal record in contested proceedings 
and, after formal proceedings are commenced, consult with the agency’s own 
prosecuting attorneys, investigators, experts, and specialists? Emphatically, we 
think (and the Committee fully agrees) that at this stage of procedure deciding 
officers should, except for proper use of official notice and clerical help, confine 
their consideration strictly to matters of record produced during formal 
proceedings. 

It is this point which I am making in the subject proceeding—inas- 
much as issues were joined after the issuance of the original complaint, 
the Commission was estopped to consider anything outside of the 
formal record before it in disposing’ of the subject motion. If the 
Commission can justify its recourse to data and information in its 
confidential investigational files in this case, why would it not also be 
able to justify recourse to such information after a proceeding has 
been terminated before the Hearing Examiner and is on appeal to the 
Commission from the decision of the Hearing Examiner? I believe 
it is wrong in both instances, and that once issues have been joined in 
any formal proceeding brought by the Commission, the Commission 
from then on may act only in its quasi-judicial authority and never 
“swap cloaks” for purposes of expediency. ree 

In the subject case, there is no doubt in my mind that counsel sup- 
porting the complaint have additional information to that disclosed in 
the subject, motion and in the proposed amended and supplemental 
complaint., In my opinion, said counsel and all counsel in future cases 
should submit to the Commission at least enough factual information 
to cause the individual Commissioners to have reason to believe that 
the law has been or is being violated. On the basis of the formal 
documents before me in this case, I can reach no such conclusion and 
inasmuch as I have not resorted to any data and information in the 
confidential investigational files of the Commission, I must vote to 
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deny the motion of counsel supporting the complaint seeking the issu- 
ance of an amended and supplemental complaint. 


_ - SPECIAL CONCURRING OPINION OF COMMISSIONER LOWELL B. MASON 


I concur with the majority view in the above case. 

When a complaint is amended to include new parties and new 
charges either before or after‘issue is joined (but prior to trial), the 
Commission is functioning administratively, not judicially. Accord- 
ingly, we must give respondents those protections afforded them as 
to notice and opportunity to plead which are set out in Section 5 
of the Federal Trade Commission Act. The order here does that. 
To do more would invest this part of the proceedings with an 
adjudicatory character which, in my opinion, it does not have. 

I am mindful of the dangers inherent in any Government agency 
where the prosecuting function is closely aligned to the judicial 
process. Our ancestors looked upon a wedding of these functions 
with a bilious eye. Nevertheless we are, as the able dissent graphi- 
cally pictures us, “a composite detective agency, grand jury, prose- 
cuting attorney, judge and public hangman” (the latter perhaps 
only in a poetic sense). 

Keeping in mind the historic tyrannies such misalliances have 
engendered in the past, I agree with the dissenting viewpoint that 
strict boundary lines between diverse functions must be scrupulously 
respected. 

Perhaps this is our saving grace for, to use a homely metaphor, the 
combinations of functions within the Commission does not result 
in an entirely new single element such as you get when you mix sour 
milk with baking soda, sugar and flour to produce a cake. In a 
cake all the ingredients lose their original characteristics and become 
one. 

As litigants will testify, there is nothing like cake about the 
Federal Trade Commission. It is more like a combination of clams, 
oysters, fish, lobsters and whatever else goes into a bouillabaisse. 
No matter how you cook a bouillabaisse, your end product tastes like 
and still is clams, oysters, fish, lobsters and whatever else goes into 
that kind of a soup. 

So with the Commission, he who tastes its different functions must 
find each distinctive and apart, and no amount of cooking should 
blend them into one. As prosecutors, we are still prosecutors. As 
judges, we are still judges. The difficulty comes when we or litigants 
get confused as to which function we are performing at any given 
time. 
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For the Commission never gets away from any of its regalia. Look 
deep down into a Commissioner and you will still be able to recognize 
his policeman’s uniform, his judge’s robe and sometimes even his 
sheriff’s star. But which costume goes on top is not set by the 
calendar or the timing sequence of a litigation. Each is donned not 
at our convenience, but by the mandates of the statute. 

For instance, we cannot say that once a complaint is issued we die 
as administrators and are born as judges, with no chance of ever 
resurrecting the former character. For example, after weeks of trial 
during which the Commission sits in its judicial function, the attor- 
ney in charge of the complaint and respondent’s counsel often come 
before us with a proffered settlement. At this point we drop our 
role as judges, and acting in our administrative capacity, consider 
their proposal. Thus our choice of function is determined not by 
the sequence of trial, but by the type of work the exigencies of 
litigation put in front of us. 

In the instant case the order discloses that the Commission has 
considered the “data and information in its confidential investiga- 
tional files.” This serves notice on the world that we are acting as 
administrators, for no honest judge would peek into undisclosed 
records when formulating a judicial decision. So then as admin- 
istrators we came to the conclusion that “having reason to believe 
that the respondents named in the proposed amended and supple- 
mental complaint have engaged in the acts and practices described 
therein, and it appearing that it would be to the interest of the public 
for it to issue its amended and supplemental complaint in the form 
proposed :” we issued the instant order authorizing service of the new 
complaint on old and new parties. | 

Borrowing an idiom from the dissent I would say, “Here we are 
wearing our administrator’s hat, not our judicial robes.” 

Perhaps if I were writing the order myself I would include that 
we did it neither on the motion nor the opposing motion of the parties 
litigant, for such consideration gives the appearance at least of bas- 
ing our decision on the weighing of adversary contentions. Be that 
as it may; this order was arrived at not through the judicial but 
through the administrative process. 

The danger pointed out in the dissenting opinion that the various 
functions may become confused unless separated by sequences may 
be very real, but it is one which our congressional creators must have 
long considered and taken as one of the calculated risks which cannot 
be avoided in administrative law. 
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In THe MATTER oF 


SUNSHINE BISCUITS, INC., STATLER MANUFACTURERS 
CORP., STATLER DISTRIBUTORS, INC, AND LAW- 
RENCE S. REISS 


PARTIAL CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 2 (A) OF THE CLAYTON ACT AS AMENDED, AND OF THE FEDERAL 
TRADE COMMISSION ACT ? 


Docket 6191. Complaint, Mar. 11, 1954—Decision, July 20, 1954 


Partial consent settlement order requiring Sunshine Biscuits, Inc., the second 
largest producer of bakery packaged food products in the United States, 
with gross sales for 1952 of about $120,000,000, to cease selling or contract- 
ing to sell its products on the condition that purchasers not use or deal in 
the merchandise of any of its competitors, and entering into or carrying 
out agreements with any seller of automatic vending machines that the 
latter’s vendees, operators, ete., would dispense through said machines ex- 
clusively Sunshine bakery products; and requiring Statler Manufacturers 
Corp., a seller of some 7,000 automatic vending machines located through- 
out the country, with gross annual sales of about $500,000, to cease selling, 
or making or enforcing any contract for the sale of, vending machines on 
the condition that purchasers dispense through the machines exclusively 
Sunshine bakery products, among other things. 


Before Mr. John Lewis, hearing examiner. 

Mr. William H. Smith and Mr. Brockman Horne for the com 
mission. 

Mr. A. W. DeBirny, of Long Island City, N. Y., and Mr. Robert 
E. Freer, of Washington, D. C., for Sunshine Biscuits, Inc. 

Mr. Avel B. Silverman, of New York City, for Statler Manufac- 
turers Corp., Statler Distributors, Inc. and Lawrence S. Reiss. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that Sun- 
shine Biscuits, Inc., hereinafter more particularly designated and 
described, has violated and is now violating the provisions of sub- 
section (a) of Section 2 of the Clayton Act (U.S. C. Title 15, Sec. 
13), as amended by the Robinson-Patman Act, approved June 19, 
1936, and pursuant also to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said Act, 
the Commission, having reason to believe that said Sunshine Biscuits, 


1Count I of the complaint, charging price discrimination in violation of Sec. 2 (a) of 
the Clayton Act as amended by Sunshine in the sale of its products, was settled a year 
later -by a consent order to cease and desist, effective July 30, 1955, 52 F. T. C. —, ‘ 
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Inc., Statler Manufacturers Corp., a corporation, Statler Distribu- 
tors, Inc., a corporation, and hereinafter more particularly designated 
-and described, and Lawrence S. Reiss, individually and as an officer of 
Statler Manufacturers Corp. and Statler Distributors, Inc., have 
violated the provisions of Section 5 of the said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
‘be in the public interest, hereby issues its complaint, stating its 
-charges as follows: 
COUNT I 


Paracrapn 1. Respondent Sunshine Biscuits, Inc. (formerly 
Loose-Wiles Biscuit Company), hereinafter referred to as Sunshine, 
is a New York corporation with its office and principal place of busi- 
ness located at 29-10 Thomson Avenue, Long Island City, New York. 

Par. 2. Respondent Sunshine is now and for many years last past 
has been engaged in the manufacture, sale and distribution of bakery 
packaged food products, commonly referred to as cookies, crackers, 
biscuits and cakes. In certain avenues of distribution these products 
are sold under the trade name “Nicks.” Said respondent is the second 
largest producer and distributor of bakery packaged food products 
in the United States. Its gross sales of said products for the year 
1952 was in excess of $130,000,000. 

Respondent Sunshine operates bakeries and maintains 115 ware- 
houses for the temporary storage and to facilitate the delivery of said 
products; and also maintains numerous branch sales offices in various 
localities throughout the United States. Salesmen are employed to 
solicit orders and sell said products and subsequently said products 
are delivered by trucks owned by said respondent Sunshine to some 
-240,000 customers located in every city, town and village of the 
United States. The customers of respondent include chain retail 
stores (whether corporate or independently owned), voluntary and 
cooperative chain retail stores, independent store owners and cus- 
tomers who sell said products through automatic vending machines. 

Respondent Sunshine causes said products, when sold, to be trans- 
ported from its various bakeries and warehouses to purchasers lo- 
cated in the District of Columbia and in States other than the States 
where respondent’s products are manufactured or sold. There is, 
and has been at all times mentioned herein, a continuous current of 
trade in commerce in said products across state lines from respondent 
Sunshine’s bakeries and warehouses to the purchasers thereof. Said 
products are sold and distributed for use, consumption and resale in 
the various States of the United States and the District of 
Columbia. : . ) 
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Par. 3. In the course and conduct of its business, as aforesaid, 
respondent Sunshine is now, and during the times herein mentioned 
has been, in substantial competition with others engaged in the 
manufacture, sale and distribution of bakery packaged food products 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Many of respondent Sunshine’s customers are competitively en- 
gaged with each other and with customers of respondent Sunshine’s 
competitors in the resale of bakery packaged food products within 
the trading areas in which said customers are engaged in business. 

Par. 4. Respondent Sunshine, in the course and conduct of its 
business, as aforesaid, has been and is now discriminating in price 
between different purchasers of their products of like grade and 
quality by selling said products to some of its customers at higher 
prices than to others of its customers. 

Par. 5. The discriminations in price referred to in Paragraph 
Four hereof have been and now are effected pursuant to the method 
by which respondent bases the price on which it sells such products 
to its purchasers. The basic method involves a volume discount 
plan whereby respondent sells its products at prices based upon the 
monthly purchases of said products of a particular customer. This 
volume discount plan is as follows: 


Discount 

Monthly Purchases (Percent) 
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SOMO ONS WA. 00 far sae eee eo wy = a a eno 2 

Sid Ouro 9000.00... ee ean a om eee een = 24% 
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$2,500.00 to $4,999.99_-.-------------------4-- +--+ -----+---------- 3% 
$5,600.00 to $7,499.99_-.-----.------ --<--~---- == = 2 morc 4 
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Par. 6. The effects of such discriminations in price as set forth 
in Paragraph 4 and Paragraph 5 hereof may tend to create a mo- 
nopoly in the lines of commerce in which respondent Sunshine and its 
customers are respectively engaged; or to injure, destroy or prevent 
competition with respondent Sunshine, or with customers thereof who 
receive the benefits of such discrimination. 

Par. 7. The foregoing alleged acts and practices of said respondent, 
Sunshine, as set forth herein, constitute violation of subsection (a) of 
Section 2 of the Clayton Act (U.S. C. Title 15, Sec. 13), as amended 
by the Robinson-Patman Act, approved June 19, 1936. 
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Paracrarn 1. For its charges under this paragraph of this count, 
said Commission relies upon the matters and things set out in Para- 
graph 1 of Count I of this complaint to the same extent as though the 
allegations of said Paragraph 1 of said Count I were set out in full 
herein, and said Paragraph One of said Count I is incorporated 
herein by reference and made a part of the allegations of this count. 

Par. 2. For its charges under this paragraph of this count, said 
Commission relies upon the matters and things set out in Paragraph 2 
of Count I of this complaint to the same extent and as though the 
allegations of said Paragraph 2 of said Count I were set out in full 
herein, and said Paragraph 2 of said Count I is incorporated herein 
by reference and made a part of the allegations of this count. 

Par. 3. For its charges under this paragraph of this count, said 
Commission relies upon the matters and things set out in Paragraph 3 
of Count I of this complaint to the same extent and as though the alle- 
gations of said Paragraph 3 of said Count I were set out in full herein, 
and said Paragraph 8 of said Count I is incorporated herein by refer- 
ence and made a part of the allegations of this count. 

Par. 4. Respondents Statler Manufacturers Corp., and Statler 
Distributors, Inc., are New York corporations with their office and 
principal place of business located at 2112 Broadway, New York, New 
York. 

Respondent Lawrence S. Reiss is vice-president of both respondents 
Statler Manufacturers Corp. and Statler Distributors, Inc. Re- 
spondent Lawrence S. Reiss formulates, directs and controlls the busi- 
ness, acts, practices and policies of said respective corporate 
respondents. 

All three respondents named in this paragraph will hereinafter be 
referred to, unless specifically mentioned, as respondents “Statler.” 

Par. 5. Respondents Statler are now and for many years last past 
have been engaged in the sale and distribution of automatic vending 
machines under franchise agreements. These machines are used in 
dispensing biscuits, crackers, and cookies to the consumer. The re- 
spondents Statlers’ vending machines are located in industrial plants, 
hospitals, subways and other strategic locations. There are presently 
approximately 7,000 of these vending machines located throughout 
the country. Gross sales of respondent Sunshine’s products sold 
through these machines approximate $500,000 annually. | 

In the course and conduct of their business, as aforesaid, respondents 
Statler are now, and during the time herein mentioned have been, in 
substantial competition with others engaged in the manufacture, sale 
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and distribution of automatic vending machines used in dispensing 
biscuits, crackers and cookies. 

Par. 6. In the course and conduct of their businesses, respondents 
Statler cause the said vending machines, when sold, to be transported 
from their place of business in New York to the purchasers located in 
other States than the State of New York and in the District of Co- 
lumbia. Respondents Statler maintain, and at all times mentioned 
herein have maintained, a course of trade in said products in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 7. In the course and conduct of their businesses, as aforesaid, 
on or about July 27, 1940, respondent Sunshine and respondents Stat- 
ler entered into an agreement wherein respondents Statler, for them- 
selves, their vendees, operators, brokers and licensees, agreed to 
dispense through the vending machines, either operated by or sold by 
them, solely and exclusively, products manufactured and distributed 
by the said respondent Sunshine. 

The aforementioned agreement by the said respondent Sunshine 
and respondents Statler, since the date of its original execution, which 
was for a period of five years, has been renewed from time to time, 
more particularly on November 17, 1944, and again on April 20, 1950. 
Respondent Sunshine agreed with respondents Statler not to enter 
into any similar agreement with any other person, firm or corporation 
for the advertisement, promotion or sale of its products through the 
means of vending machines. 

For the purpose of carrying out the agreement between respondent 
Sunshine and respondents Statler, respondents Statler operate as 
follows: 

Respondent Statler Manufacturers Corp. enters into a sales agree- 
ment with the buyer for the sale of a vending machine to be used by 
the buyer solely and exclusively in the sale of the products manu- 
factured by respondent Sunshine “as provided in an agreement be- 
tween Statler Distributors, Inc., with said buyer”; and as part of the 
same transaction, Statler Distributors, Inc. enters into a licensing 
agreement with the buyer of the vending machine which was pur- 
chased under the aforementioned sales agreement, under which agree- 
ment the buyer agrees to dispense through said vending machine, 
solely and exclusively, products manufactured and distributed by the 
respondent Sunshine. The buyer is also granted and limited to the 
sale of said products in a definite territory. The agreement extends 
not only to the vending machines purchased at the time the agreement 
is executed, but to all future machines purchased by the vendee. The 
terms of the agreement are allegedly for a period of five years; how- 
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6ver, respondents Statler seek compliance therewith beyond ‘said 
period. : 

Par. 8. In the course and conduct of the business of the respective 
respondents hereinbefore described, and in pursuance of the practices 
and acts alleged in Paragraph 7 hereof, all of the respondents have 
cooperated in carrying out the agreement restricting the use of the 
vending machines sold by respondents Statler, solely and exclusively, 
to the sale of respondent Sunshine’s products. 

Respondent Sunshine pays a commission to respondents Statler on 
products sold by it to respondents Statlers’ vendees. Respondent 
Sunshine keeps respondents Statler advised when sales of its products 
to respondents Statlers’ vendees decline, thus indicating that said re- 
spondents Statlers’ vendees are dispensing, through the vending 
machine, products other than those manufactured and distributed by 
respondent Sunshine. 

Respondents Statler, upon learning, either from its own policing, or 
from information furnished by respondent Sunshine, that its vendees 
are dispensing through their vending machines products other than 
those manufactured by respondent Sunshine, they, among other things, 
coerce or intimidate said vendees to carry out the terms of their agree- 
ment by threatening to cancel said agreement unless the vendee con- 
fines his sale through the said vending machine solely and exclusively 
to products manufactured and distributed by respondent Sunshine. 

As a result of threats and intimidations made by respondents Stat- 
ler, many of respondents Statlers’ vendees have been induced to stop 
selling, through said vending machines, products of respondent Sun- 
shine’s competitors. 

Par. 9. The acts and practices of the respondents, as herein alleged, 
are all to the injury and prejudice of competitors of respondents, 
of customers and purchasers of respondents and of the public; have a 
tendency and effect of obstructing, hindering and preventing competi- 
tion in the sale of vending machines and bakery packaged food prod- 
ucts in commerce within the intent and meaning of the Federal Trade 
Commission Act; have a tendency to, and have, obstructed and re- 
strained such commerce in such merchandise, and constitute unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the intent and meaning and in viola- 
tion of Section 5 of the Federal Trade Commission Act. 


Dxcision or THE ComMIssIoN 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
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Order to File Report of Compliance”, dated July 20, 1954, the initial 
decision in the instant matter of hearing examiner John Lewis, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BASED ON STIPULATION FOR CONSENT ORDER AS TO. 
COUNT II OF COMPLAINT BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act,. 
the Federal Trade Commission, on March 11, 1954, issued and subse- 
quently served its complaint in this proceeding upon the corporations 
and the individual named in the caption hereof, hereinafter called 
respondents, charging the respondent Sunshine Biscuits, Inc., in Count 
I of said complaint, with having violated the provisions of subsection 
(a) of Section 2 of the Clayton Act (U.S. C. Title 15, Sec. 18), as 
amended by the Robinson-Patman Act, approved June 19, 1936, and 
charging all of said respondents, in Count II of the complaint, with the 
use of unfair methods of competition and unfair and deceptive acts 
and practices in commerce in violation of Section 5 of the Federal 
Trade Commission Act. Following the issuance of said complaint, the 
respondents appeared by counsel and entered into a stipulation con- 
senting to the entry of a cease-and-desist order in disposition of Count 
II of said complaint. Said stipulation provides that respondents 
admit all the jurisdictional allegations of the complaint and, with 
respect to Count II of the complaint, provides that respondents waive 
the filing of answer, a hearing before a hearing examiner of the Com- 
mission, the making of findings of fact or conclusions of law by the 
hearing examiner or the Commission, the filing of exceptions and oral 
argument before the Commission, and all further and other procedure 
before the hearing examiner and the Commission to which respondents 
may be entitled under the Federal Trade Commission Act or the Rules 
of Practice of the Commission, and further, that the aforesaid consent 
cease-and-desist order shall have the same force and effect as if made 
after a full hearing, presentation of evidence, and findings and con- 
clusions thereon, and that respondents specifically waive any and all 
right, power, or privilege to challenge or contest the validity of the 
erder entered in accordance with said stipulation. 

The said stipulation having been filed with the above-named 
hearing examiner, theretofore duly designated by the Commission, 
for consideration by said examiner in accordance with Rule V of the 
Commission’s Rules of Practice, is hereby accepted and made a part 
of the record herein by the hearing examiner who, after considering 
the complaint and said stipulation, finds that this proceeding is in the 
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interest of the public and, in disposition of Count II of the complaint, 
makes the following: 
JURISDICTIONAL FINDINGS 


Paracrapny 1. Respondent Sunshine Biscuits, Inc. (formerly 
Loose-Wiles Biscuit Company), hereinafter referred to as Sunshine, is 
a New York corporation with its office and principal place of business 
located at 29-10 Thomson Avenue, Long Island City, New York. 

Par. 2. Respondent Sunshine is now and for many years last 
past has been engaged in the manufacture, sale and distribution of 
bakery packaged food products, commonly referred to as cookies, 
crackers, biscuits and cakes. In certain avenues of distribution these 
products are sold under the trade name “Nick.” Said respondent is 
the second largest producer and distributor of bakery packaged food 
products in the United States. Its gross sales of said products for 
the year 1952 was approximately $120,000,000. 

Respondent Sunshine operates bakeries and maintains approxi- 
mately 110 warehouses for the temporary storage and to facilitate the 
delivery of said products; and also maintains numerous branch sales 
offices in various localities throughout the United States. Salesmen are 
employed to solicit orders and sell said products and subsequently said 
products are delivered by trucks owned by said respondent Sunshine 
to some 240,000 customers located in numerous cities, towns and vil- 
lages of the United States. The customers of respondent include 
chain retail stores (whether corporate or independently owned), vol- 
untary and cooperative chain retail stores, independent store owners 
and customers who sell said products through automatic vending 
machines. 

Respondent Sunshine causes said products, when sold, to be trans- 
ported from its various bakeries and warehouses to purchasers located 
in the District of Columbia and in states other than the states where 
respondent’s products are manufactured or sold. There is, and has 
been at all times mentioned herein, a continuous current of trade in 
commerce in said products across state lines from respondent Sun- 
shine’s bakeries and warehouses to the purchasers thereof. Said 
products are sold and distributed for use, consumption and resale in 
the various states of the United States and the District. of Columbia. . 

Par. 3. In the course and conduct of its business, as aforesaid, re- 
spondent Sunshine is now, and during the times herein mentioned has 
been, in substantial competition with others engaged in the manufac- 
ture, sale and distribution of bakery packaged food products in com- 


merce between and among the various states of the United States and 
in the District of Columbia. 
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Many of respondent Sunshine’s customers are competitively en- 
gaged with each other and with customers of respondent Sunshine’s 
competitors in the resale of bakery packaged food products within 
the trading areas in which said customers are engaged in business. 

Par. 4. Respondents Statler Manufacturers Corp., and Statler 
Distributors, Inc., are New York corporations with their office and 
principal place of business located at 2112 Broadway, New York, 
New York. 

Respondent Lawrence S. Reiss is vice-president of both respondents 
Statler Manufacturers Corp. and Statler Distributors, Inc. Re- 
spondent Lawrence S. Reiss formulates, directs and controls the 
business, acts, practices and policies of said respective corporate re- 
spondents. 

All three respondents named in this paragraph will hereinafter be 
referred to, unless specifically mentioned, as respondents “Statler.” 

Par. 5. Respondents Statler are now and for many years last 
past have been engaged in the sale and distribution of automatic 
vending machines under franchise agreements. These machines are 
used in dispensing biscuits, crackers, and cookies to the consumer. 
The respondents Statler’s vending machines are located in industrial 
plants, hospitals, subways and other strategic locations. There are 
presently approximately 7,000 of these vending machines located 
throughout the country. Gross sales of respondent Sunshine’s prod- 
ucts sold through these machines approximate $500,000 annually. 

In the course and conduct of their business, as aforesaid, re- 
spondents Statler are now, and during the time herein mentioned have 
been, in substantial competition with others engaged in the manu- 
facture, sale and distribution of automatic vending machines used 
in dispending biscuits, crackers and cookies. 

Par. 6. In the course and conduct of their businesses, respondents 
Statler cause the said vending machines, when sold, to be trans- 
ported from their place of business in New York to the purchasers 
located in other states than the State of New York and in the District 
of Columbia. Respondents Statler maintain, and at all times men- 
tioned herein have maintained, a course of trade in said products in 
commerce among and between the various states of the United States 
and in the District of Columbia. 


ORDER 


It is ordered that respondent Sunshine Biscuit, Inc., a corporation, 
and its officers, agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offering 
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for sale, sale and distribution of bakery packaged food products, in 
commerce, as “commerce” is defined in the F ederal Trade Commis-: 
sion Act, do forthwith cease and desist from: 

1. Selling or making any contract for sale of any such products: 
on the condition, agreement or understanding that the purchasers 
thereof shall not use, or deal in, or sell the goods, wares or merchan- 
dise of a competitor or competitors of respondent Sunshine Biscuits, 
Inc. 

9, Enforcing or continuing in operation or effect any condition, 
agreement or understanding in, or in connection with any existing 
sales contract, which condition, agreement or understanding is to the 
effect that the purchaser of said products will not use or deal in the 
goods, wares or merchandise of a competitor or competitors of the 
respondent Sunshine Biscuits, Inc. 

3. Entering into any agreement or understanding with a seller of 
automatic vending machines, that its vendees, operators, brokers or 
licensees would dispense through said vending machines, solely and 
exclusively, products manufactured and sold by said respondent 
Sunshine Biscuits, Inc. 

4. Cooperating with respondents Statler Manufacturers Corp., 
Statler Distributors, Inc., and Lawrence S. Reiss, or any of them, to: 
carry out any conditions, agreements or understandings made by them, 
jointly or severally, with their vendees, operators, brokers and li- 
censees to dispense through the vending machines, sold by them, solely 
and exclusively, products manufactured and sold by respondent 
Sunshine Biscuits, Inc. 

It is further ordered that respondents Statler Manufacturers Corp.,. 
a corporation, Statler Distributors, Inc., a corporation, their respec- 
tive officers, agents, representatives and employees, and respondent 
Lawrence S. Reiss, individually and as an officer of said corporations, 
directly or through any corporate or other device, jointly or severally, 
in connection with the offering for sale, sale and distribution of auto- 
matic vending machines in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Selling or making any contract for sale of such vending machines 
on the condition, agreement or understanding that the purchasers, 
operators, brokers or licensees thereof, dispense, through said vend- 
ing machines, solely and exclusively products manufactured and sold 
by respondent Sunshine Biscuits, Inc. 

2. Enforcing or continuing in operation or effect any condition,. 
agreement or understanding, in or in connection with any existing 
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sales contract or franchise agreement, which condition, agreement or 
understanding is to the effect that the purchasers, operators, brokers, 
or licensees of said vending machines will dispense through said 
vending machines, solely and exclusively, products manufactured and 
sold by respondent Sunshine Biscuits, Inc. 

3. Cancelling, or directly or by implication threatening the cancel- 
lation of any contract or franchise or selling agreement with the 
vendees, operators, brokers or licensees of said products because of 
the failure or refusal of said vendees, operators, brokers or licensees 
to dispense, through said vending machines, solely and exclusively 
products manufactured and sold by respondent Sunshine Biscuits, Inc. 

4. The performance of any act of intimidation or coercion, either 
‘through statements, oral or written, or during the course of calls made 
upon the vendees, operators, brokers or licensees of said vending 
machines, at their place of business or at any other place, or the use 
of any other plan, practice, system or method of doing business for 
the purpose or having the effect of intimidating or coercing respond- 
ents’ vendees, operators, brokers or licensees, or other purchasers to 
dispense, through vending machines sold by them, solely and exclu- 
sively, products manufactured and sold by respondent Sunshine 
Biscuits, Inc. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered that respondents Sunshine Biscuits, Inc., a corpora- 
tion, Statler Manufacturers Corp., a corporation, Statler Distributors, 
Inc., a corporation, and Lawrence S. Reiss, individually and as an 
officer of Statler Manufacturers Corp. and Statler Distributors, Inc., 
shall, within sixty (60) days after service upon them of this order, 
file with the Commission a report in writing, setting forth in detail 
the manner and form in which they have complied with the order 
to cease and desist [as required by said declaratory decision and 
order of July 20, 1954]. 
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Decision SL ETC. 


In THe MaArTrTeR OF 
HILLMAN PERIODICALS, INC. 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6088. Complaint, Aug. 22, 1952—Decision, July 22, 1954 


Where a corporate publisher of magazines and books, including its “Confessions’” 
magazine, the contents of which consisted almost exclusively of stories and 
features which had been previously published in other of its magazines— 

Failed adequately to disclose that the contents of its said magazine consisted 
of reprinted stories and articles, through a statement in small type (later 
enlarged, following conferences with Commission representatives) below 
the table of contents on the masthead “All stories reprinted by request from 
Real Story and Real Romances Magazines”, and the added statement, at 
or near the beginning of each story and frequently in connection with the 
use of a picture illustration, as “Copyrighted 1943 by Real Story, Inc.’: 

Held, That such acts and practices were to the prejudice and injury of the public 
and constituted unfair and deceptive acts and practices. 


Before Mr. J. Karl Cow, hearing examiner. 
Mr.J.W. Brookfield, Jr. for the Commission. 
Mr. Henry FE. Schultz, of New York City, for respondent. 


OrvERS AND DECISION OF THE CoMMISSION 


Order denying respondent’s appeal from initial decision of hearing 
examiner and decision of the Commission and order to file report of 
compliance, Docket 6033, July 22, 1954, follows: 

This matter having come on to be heard by the Commission upon 
respondent’s appeal from the initial decision of the hearing examiner 
and briefs of counsel in support of and in opposition thereto, oral 
argument not having been requested; and 

The Commission having duly considered said appeal and the record 
herein and being of the opinion, for the reasons appearing in the 
accompanying opinion of the Commission, that the appeal should be 
denied and that the said initial decision is appropriate in all respects 
to dispose of this proceeding: 

It is ordered that respondent’s appeal from the initial decision of 
the hearing examiner be, and it hereby is, denied. 

It is further ordered that the attached initial decision of the hearing 


examiner shall, on the 22d day of July 1954, become the decision of 
the Commission. 
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It is further ordered that the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist. 

Said initial decision, thus adopted by the Commission as its decision, 
follows: 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 22, 1952, issued and subse- 
quently served its complaint in this proceeding upon the respondent 
Hillman Periodicals, Inc., a corporation, charging it with the use of 
unfair and deceptive acts and practices in commerce in violation of the 
provisions of said Act. After the issuance of said complaint and the 
filing of respondent’s answer thereto, a hearing was held at which testi- 
mony and other evidence in support of and in opposition to the allega- 
tions of said complaint were introduced before the above-named hear- 
ing examiner theretofore duly designated by the Commission, and said 
testimony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the hearing examiner filed his Initial 
Decision from which the respondent appealed, and after due consider- 
ation thereof the Commission, on June 17, 1953, entered its order va- 
cating and setting aside the Initial Decision and remanding the case 
to the hearing examiner for the purpose of taking additional evi- 
dence on the issues raised by the pleadings. Thereafter a further hear- 
ing was held at which additional testimony and evidence were received 
in support of and in opposition to the allegations of the complaint, 
and said additional testimony and evidence were duly recorded and 
filed in the office of the Commission. The proceeding then regularly 
came on for final consideration by said hearing examiner on the com- 
plaint, the answer thereto, the testimony and other evidence, and 
proposed findings as to the facts and conclusions presented by counsel, 
and said hearing examiner, having duly considered the entire record 
herein, finds that this proceeding is in the interest of the public and 
makes the following findings as to the sk conclusions drawn there- 
from, and order. 

FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Hillman Periodicals, Inc., is a corpo- 
ration organized, existing and doing business under and by virtue 
of the laws of the State of New York, with its office and place of 
business located at 535 Fifth Avenue in the City of New York. 
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Par. 2. Respondent is now, and for more than one year last past has 
been, engaged in the business of publishing, selling and distributing 
magazines and books. Respondent causes its said products, when sold, 
to be transported from its place of business in New York or from 
the printing plant in New Jersey where its magazines are printed to 
purchasers thereof at their respective points of location in various 
other States of the United States and in the District of Columbia, and 
maintains, and at all tirnes mentioned herein has maintained, a course 
of trade in said products in commerce between and among the various 
States of the United States and the District of Columbia. Its volume 
of trade in said commerce has been and is now substantial. 

Par. 3. In the course and conduct of its business, respondent since 
August 1950 has published, sold and distributed as aforesaid a maga- 
zine designated “Confessions”. The contents of said magazine consist 
almost exclusively of stories and features which have been previously 
published in other of respondent’s magazines. On the front cover of 
the magazine, in addition to the title “Confessions” and the date of 
issue, there is printed one or more story titles and the words “Complete 
Novels Plus Short Stories and Features”. 

In the early issues of the magazines the only disclosure of the fact 
that the stories and features contained in it were reprints was a state- 
ment in small type below the table of contents on the masthead page, 
usually page 4, “All stories reprinted by request from Real Story and 
Real Romances Magazines.” Following conferences with representa- 
tives of the Federal Trade Commission, respondent has increased the 
size of the type in which the last above-quoted statement is printed and 
at or near the beginning of each story, frequently in connection with 
the use of a picture or illustration, has added a statement as to copy- 
right of which the following are typical: “Copyrighted 1948 by Real 
Story, Inc.” and “Copyrighted 1949 by Real Romances, Inc.” 

Par. 4. In the original initial decision in this proceeding the con- 
clusion was reached that the disclosure made on the masthead page 
and at the beginning of each story is inadequate to inform the pur- 
chasing public that the contents of the magazine consist chiefly of 
stories and articles previously published and an order was issued re- 
quiring that such disclosure be made also on the front cover of the 
magazine. This part of the order was contested, the respondent stating 
in oral argument, “The sole point of contention, therefore, before this 
Commission is whether any disclosure should: be made on the cover 
of the magazine.” The Commission found that there was insufficient 
evidence in the record upon which to base an informed decision as to 
the merits of respondent’s appeal and remanded the case “for the pur- 
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pose of taking additional evidence on the issues raised by the 
pleadings.” 

Thereafter, counsel in support of the pokipitedait presented evidence 
consisting of the testimony of nine magazine vendors, some of whom 
had observed the habits of their customers and testified that purchasers 
of confession type magazines are predominantly female; that some- 
times they look only at the cover, sometimes at the table ‘et contents, 
sometimes glance through the entire magazine, some seem to ae 
what they want in davenee: others buy every available magazine of 
this type. 

During the hearing respondent offered to take the statement now 
appearing at the bottom of the contents page which states, “AII stories 
reprinted by request from Real Story and Real Romances Magazines” 
and place it at the top of the contents page under the title of the 
magazine in conspicuous bold type. This, the respondent urged 
would be adequate disclosure. 

Par. 5. The offering for sale of a magazine, such as “Confessions,” 
constitutes an implicit representation, in the absence of an obvious 
disclosure to the contrary, that the magazine contains new stories and 
new articles, not reprints of stories and articles previously published 
and eienlatedl im other magazines. 

In the Matter of The New American Library of World Litbidtures 
Ine., Docket No. 5811, the Commission in its decree of January 6, 1953, 
Dead that: 

The offering of a book for sale constitutes an implicit representation that the 
book contains the entire original text and that the title under which it is offered 
is the original title. In the absence of a clear and conspicuous disclosure of the 
fact of abridgement or change of title, the offering of an abridged book or of an 
old book under a new title unquestionably has the capacity and tendency to 
deceive and mislead prospective purchasers. 

The Commission found further in that case that, although on the 
covers of many of their abridged books respondents had placed the 
words “A Special Edition” or in small type words such as “Original 
Title: Horseshoe Combine,” there was still inadequate disclosure by 
respondents of the fact concerning the abridgement and change of 
title of many of their books, even though “there was almost without 
exception a further disclosure inside the books on the copyright page, 
the title page, in the introduction, as a publisher’s note or elsewhere, in 
small type.” The Commission added that “two poor disclosures do 
not add up to one good one,” and ordered that disclosure be made 
“upon the front cover and upon the title page * * * in clear, con- 
spicuous type.” 
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The New American Library case is not on all fours with the instant 
proceeding but the facts are so similar that the principles ‘therein 
enunciated are clearly applicable. 

Upon the basis of all the facts in the instant proceeding, the state- 
ment that all stories are reprinted from other magazines, whether 
made at the bottom or the top of the masthead page even in reasonably 
conspicuous type, does not constitute adequate disclosure of the fact 
that the contents of respondent’s magazine “Confessions” consist of 
reprinted stories and articles, and such statement even in conjunction 
with the copyright notice at the beginning of each story or article is 
still inadequate. The offering for sale of respondent’s magazine with 
such inadequate disclosure has the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such magazine contains new stories and new 
articles, not reprints and to induce the purchase of said magazine by 
the public because of such erroneous and mistaken belief. 

There can be no doubt that purchasers are first attracted to a maga- 
zine by its cover and title. Such further examination as is made 
varies widely. Some purchasers examine the table of contents, others 
look through the entire magazine. Hence, any disclosure to be ade- 
quate to avert deception of the public must be made on the front cover 
ot respondent’s magazine, on the table of contents or masthead page 
and at the beginning of each article. 


CONCLUSION 


The acts and practices of respondent as hereinabove found were and 
are to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered that respondent, Hillman Periodicals, Inc., a corpora- 
tion, its officers, representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, of its magazine “Confessions” or 
any other publication or periodical consisting entirely or substantially 
of reprints of previously published stories, articles or other materials © 
do forthwith cease and desist from offering for sale, selling or dis- 
tributing such magazine or other publication, unless the fact that the 
stories, articles or other materials contained therein are reprints is 
clearly disclosed on the front cover and on the masthead page thereof 
and at the beginning of each reprinted story, article, or other material. 
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This matter is before the Commission upon respondent’s appeal from 

the hearing examiner’s initial decision. Oral argument on the appeal 
was not requested. 
_ Respondent publishes and sells magazines, including a magazine 
designated “Confession.” The stories and features which appear in 
respondent’s “Confession” magazine are reprints of stories and fea- 
tures which previously have been published in other of respondent’s 
magazines. Formerly, the only disclosure of the fact that the stories 
and features in the magazine were reprints was a statement in small 
type below the table of contents on the masthead page that “All stories 
reprinted by request from Real Story and Real Romances Magazines.” 
After conferences with representatives of the Commission, respondent 
enlarged the size of the type in which the quoted statement is printed 
on the masthead page, and in addition, at or near the beginning of 
each story, frequently in connection with the use of a picture or illus- - 
tration, added a statement such as “Copyrighted 1948 by Real Story, 
Ine.” or “Copyrighted 1949 by Real Romances, Inc.” 

The hearing examiner found that respondent does not disclose 
adequately the fact that the stories and articles in the magazine are 
reprints and his order would require that this fact be clearly disclosed 
on the front cover, on the masthead page, and at the beginning of 
each story, article or other material. 

Respondent contended before the hearing examiner that the evidence 
does not support a finding that respondent’s present disclosures are 
inadequate, and that, therefore, an order requiring further disclosure 
is not warranted. Respondent has requested that its memorandum 
filed with the hearing examiner in support of its proposed findings, 
conclusion and order be considered as its appeal brief, and it has been 
so considered. 

There is no contention that there should be no disclosure made of the 
fact that the stories and articles appearing in respondent’s “Con- 
fession” magazine are reprints. As already indicated, respondent has 
always made some disclosure. Our problem is to determine whether 
respondent’s present disclosure is adequate and, if not, what dis- 
closure should be made. 

The record contains the testimony of a number of magazine vendors, 
some of whom had observed the buying habits of their customers. It 
appears from this testimony that many purchasers of the type of 
magazine here involved look only at the cover of the magazine. Others 
examine the table of contents or glance through the entire magazine. 
The hearing examiner correctly found that the offering for sale of a 
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magazine, such as respondent’s “Confession” magazine, constitutes an 
implicit representation, in the absence of obvious disclosure to the 
contrary, that the stories and articles in the magazine are new, not 
reprints of stories and articles previously published in other maga- 
zines. Clearly, any disclosure, to prevent such representation, must. 
be made at a place where it is likely to be seen. In the case of a pur- 
chaser who looks only at the cover, this would be on the cover itself. 
Any disclosure, no matter how clearly stated, made only on the inside 
of the magazine would be wholly ineffective. 

It is immaterial that the record contains no evidence that any indi- 
vidual has actually purchased one of the magazines believing that 
it contained new stories and articles rather than reprints of stories. 
and articles previously published in other magazines. It is sufficient 
that there is evidence to support a finding that there is a fair proba- 
bility that the purchasers of respondent’s magazine may be misled 
and deceived into the erroneous belief that the stories and articles ap- 
pearing therein are new and not reprints. (Charles of the Ritz Dist. 
Corp. v. F. T. C., 143 F. 2d 676 1944; Herzfeld, et al. v. F. T. C., 140 
F. 2d 207 1944.) 

Respondent vigorously contended before the hearing examiner that 
an order which would require it to make disclosure on the outside 
cover of its magazine that the stories and articles therein are reprints 
should not be entered. Among other arguments, respondent said that 
the cover of the magazine is the only place a publisher has to adver- 
tise his product and that to impose the obligation that there be an 
explanatory statement on the cover to the effect that the stories and 
articles therein are reprints would be an unnecessary and burdensome 
restriction. 

The hearing examiner was not persuaded by respondent’s argu- 
ments and neither are we. As we have already said, the evidence 
clearly shows that many purchasers and prospective purchasers look 
only at the cover of the magazine. They make their decision on 
whether or not to purchase the magazine on the basis of the information 
and pictures appearing on the cover. We agree with the hearing ex- 
aminer that any disclosure to be adequate to avert deception of the 
purchasing public must be made on the front cover of the magazine 
as well as on the masthead page and at the beginning of each story 
or article. 

We are of the opinion that the hearing examiner’s initial decision is 
adequate and appropriate in all respects to dispose of this proceeding 
and that respondent's appeal should be denied. Bhs 
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Decision 


In THE var OF 
BELL DIRECTORY PUBLISHERS, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 5986. Complaint, May 12, 1952—Decision, July 27, 1954 


Where a corporation and its responsible officers, engaged in the sale of adver- 
tising space in their business directories or buyers’ guides, which contained 
names of manufacturers and dealers listed under headings denoting prod- 
ucts handled, and which were distributed to purchasers of advertising space 
and prospective buyers of the products listed— 

Pasted or otherwise attached to their own contract order forms, advertisements 
clipped from other directories, particularly classified telephone directories 
published by the Bell Telephone System, which they then mailed or pre- 
sented by their sales agents to prospective purchasers whose names appeared 
in the clippings, thereby creating the impression that the contract repre- 
sented nothing more than a renewal of the advertisement in the local 
telephone directory : 

Heid, That such practice constituted an unfair and deceptive act and practice and 
an unfair method of competition in commerce. 


Before Ur. William.L. Pack, hearing examiner. 
_ Mr, Jesse D. Kash for the Commission. 
Perlmutter & Reich, of New York City, for respondents. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated July 27, 1954, the 
initial decision in the instant matter of hearing examiner William 
LL. Pack, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


1. The complaint in this matter charges respondents, who are en- 
gaged in the publishing of business directories and in the’sale of ad- 
vertising space therein, with the use of certain unfair and deceptive 
practices in connection with the sale of such advertising. After the 
filing of respondents’ answer to the complaint, hearings were held at 
which evidence both in support of and in opposition to the charges 
in the complaint was received, such ‘evidence being duly recorded 
and filed in the office of the Commission. . Proposed findings and con- 


44 FEDERAL TRADE COMMISSION DECISIONS 
Decision 51 F.T.C. 


clusions were submitted by counsel supporting the complaint (coun- 
sel for respondents having elected not to submit such proposals) and 
the matter argued orally. The case now comes on for final considera- 
tion on the merits. 

2. Respondent Bell Directory Publishers, Inc., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
New York, with its principal office and place of business located at 
1860 Broadway, New York, New York. Respondents Benjamin L. 
Hill and Michael M. Bell are officers of the corporation and formulate 
its policies and direct and control all of its acts and practices. While 
respondent Sydney Kopp has been Secretary of the corporation, he 
has had no active part in formulating the policies of the business nor 
in its management or control. It is therefore concluded that the com- 
plaint should be dismissed as to respondent Kopp in his individual 
capacity, although not in his capacity as an officer of the corporation, 
and the term “respondents,” as used hereinafter, will not include this 
respondent in his individual capacity. 

3. As indicated above, respondents’ publications are business di- 
rectories, one, for example, being entitled “Eastern Manufacturers 
and Industrial Directory” and carrying the subtitle “Buyers Guide 
and Classified Telephone Directory.” The publications contain lists 
of manufacturers of and dealers in numerous and varied products, 
the names being listed under appropriate headings denoting the par- 
ticular product handled by the manufacturer or dealer. The listings 
show, in addition to the name, the address and telephone number of 
the party listed. The directories are intended to Serve as a guide to 
buyers, assisting them in locating sellers of products and services in 
which they are interested. The profits to respondents come from the 
sale of advertising space in the directories to manufacturers and deal- 
ers listed therein. While the directories themselves are occasionally 
sold by respondents, this constitutes only a very small part of their 
business. The business concerns purchasing the advertising space are 
located in various States of the United States, and the directories are 
distributed to such purchasers of advertising and to numerous pro- 
spective buyers of the various products listed in the directories, such 
buyers being likewise located in various States. Respondents are thus 
engaged in commerce as that term is defined in the Federal Trade 
Commission Act. 

4, In the conduct of their business, respondents are in substantial 
competition in such commerce with other corporations and individ- 
uals engaged in the publishing of business directories and in the sale 
of advertising space therein.. 
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5. One method which has been employed by respondents in the sale 
of advertising space in their directories involved the use of advertise- 
ments which had been physically clipped or removed by respondents 
from other directories, particularly classified telephone directories 
published by or for the Bell Telephone System. Such clippings were 
pasted or otherwise attached by respondents to their own contract or 
order forms, which were then either mailed to the prospective pur- 
chasers whose names appeared in the clippings or presented in person 
by respondents’ sales agents. While close examination of the contract 
form would have been sufficient to put prospective purchasers on 
notice as to the identity of respondents and their publication, usually 
prospects gave the contract no more than a.cursory examination, being 
misled by the attached clipping into the belief or impression that 
the contract represented nothing more than a renewal of their ad- 
vertisement in the local telephone directory. This state of facts brings 
the case within the decisions of the Commission in the Independent 
Directory Corporation case, Docket No. 5486 and the Directory Pub- 
lishing Corporation case, Docket No. 5920, both of which were affirmed 
by the United States Court of Appeals for the Second Circuit. 

6. The record indicates that the use of advertisements clipped from 
other directories was discontinued by respondents some three or four 
years ago. There appears to be no assurance, however, that the prac- 
tice will not be resumed in the future, and it is therefore concluded 
that the public interest requires the issuance of an order directing that 
respondents cease and desist from the practice. 

7. While the complaint contains other charges against respondents, 
it is concluded that such charges are not supported by the record. 
One of these involves the use of the word “Bell” in the name of the 
corporate respondent, the complaint charging that the use of the word 
causes prospective advertisers to confuse respondents with the Bell 
Telephone System. There appears to be no evidence supporting this 
charge. As to the other charges, while there is some testimony which 
tends to support them, such testimony falls short of constituting sub- 
stantial evidence. On the whole, the testimony was not impressive. 
In some instances it appears highly improbable in the light of the 
attendant circumstances, and in the face of express provisions in the 
contracts executed by the witnesses. In others, the testimony was ma- 
terially weakened by cross-examination. In still other instances, the 
testimony was contradicted by that of the salesman who was alleged 
to have made the misrepresentation. At best, the testimony shows 
only a few isolated instances of misrepresentation on the part of re- 
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spondents’ sales agents, no general pattern or practice: being 
established. 
CONCLUSIONS 

It is concluded: 

1. The proceeding is in the public interest. 

9, Respondents’ practice of soliciting advertising through the use 
of advertisements which have been clipped or otherwise removed from 
other publications has the tendency and capacity to confuse and mis- 
lead prospective purchasers with respect to the identity of respondents 
and their publications, and the tendency and capacity to cause such 
persons to purchase advertising space in respondents’ publications 
when they would not otherwise have done so. In consequence, sub- 
stantial trade has been diverted unfairly to respondents from their 
competitors. Respondents’ practice is to the prejudice of both the 
public and respondents’ competitors, and constitutes an unfair and 
deceptive act and practice and an unfair method of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

3. The other charges in the complaint have not been sustained. 

4, The complaint should be dismissed as to respondent Sydney Kopp 
in his individual capacity, but not in his capacity as an officer of the 
corporate respondent. 

ORDER 


It is ordered that respondent Bell Directory Publishers, Inc., a cor- 
poration, and its officers, and respondents Benjamin L. Hill and 
Michael M. Bell, individually and as officers of said corporation, and 
respondent Sydney Kopp, as an oflicer of said corporation, and re- 
spondents’ agents, representatives and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, or distribution in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of advertising in respondents’ publi- 
cations, do forthwith cease and desist from: 

Using in the solicitation of such advertising, by mail or through 
agents by personal solicitation, advertisements which have been phys- 
ically clipped or removed by or for respondents from any publication 
issued by others than respondents. 

Is is further ordered that the complaint be, and it hereby is, dis- 
missed as to respondent Sydney Kopp in his individual capacity. 
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ORDER TO FILE REPORT OF COMPLIANCE 


Lt 1s ordered that the respondents herein shall within sixty (60) days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of July 27, 1954]. 

Commissioner Carretta not participating. 


423783—58——_5 


48 FEDERAL TRADE COMMISSION DECISIONS 


Decision 51 FF. LC 


In THE MATTER OF 


BENJAMIN L. HILL, MICHAEL M. BELL AND ELIZABETH 
HILL DOING BUSINESS AS INDUSTRIAL DIRECTORY 
PUBLISHERS 


Docket 5987. Complaint, May 12, 1952—Decision, July 27, 1954 


Order dismissing for lack of proof complaint charging a manufacturer of busi- 
ness directories with using in the solicitation of advertising therein, adver- 
tisements of prospective purchasers clipped from other directories and 
attached to its own contract or order forms, implying thereby that they rep- 
resented a renewal of the prospects’ advertisements in the local telephone 
directory, among other things. 


Before Mr. William L. Pack, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 
Perlmutter & Reich, of New York City, for respondents. 


DrctsioN OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, the 
attached initial decision of the hearing examiner shall, on July 27, 
1954, become the decision of the Commission. 

Commissioner Carretta not participating. 


Orper DismiIsstInc CompLaInt WiTHoutT PREJUDICE 
INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


1. The complaint in this matter (which is a companion case to 
Docket No. 5986, Bell Directory Publishers, Inc., et al.) charges re- 
spondents, who are engaged in the publishing of business directories 
and in the sale of advertising space therein, with the use of certain 
unfair and deceptive practices in connection with the sale of such 
advertising. After the filing of respondents’ answer to the complaint, 
hearings were held at which evidence both in support of and in opposi- 
tion to the charges in the complaint was received, such evidence being 
duly recorded and filed in the office of the Commission. Proposed 
findings and conclusions were submitted by counsel supporting the 
complaint (counsel for respondents having elected not to submit such 
proposals) and the matter argued orally. The case now comes on for 
final consideration on the merits. 

2. As indicated above, respondents’ publications are business direc- 
tories, one, for example, being titled “Midwest Manufacturers and 
Industrial Directory” and carrying the subtitle “Classified Telephone 
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Directory and Buyers Guide.” The publications contain lists of 
manufacturers of and dealers in numerous and varied products, the 
names being listed under appropriate headings denoting the par- 
ticular product handled by the manufacturer or dealer. The listings 
show, in addition to the name, the address and telephone number of 
the party listed. The directories are intended to serve as a guide to 
buyers, assisting them in locating sellers of products and services in 
which they are interested. The profits to respondents come from the 
sale of advertising space in the directories to manufacturers and 
dealers listed therein. While the directories themselves are occasion- 
ally sold by respondents, this constitutes only a very small part of their 
business. 

3. (a) The principal charge in the complaint is that respondents, in 
soliciting the sale of advertising in their directories, have used adver- 
tisements which had previously been inserted by prospective pur- 
chasers in other directories, particularly local telephone directories, 
and which had been physically clipped or otherwise removed by re- 
spondents from such directories. The complaint further charges that 
such clipped advertisements were then pasted or otherwise attached 
by respondents to their own contract or order forms, which were 
then either mailed to prospective purchasers or were presented in 
person by respondents’ sales agents. It is further charged in sub- 
stance that prospective purchasers were misled by the attached clip- 
ping, and as a result they made only a cursory examination of the 
contract and executed it under the belief or impression that it repre- 
sented nothing more than a renewal of their advertisement in the local 
telephone directory. 

(b) There is no question as to the use by respondents of advertise- 
ments clipped by them from other directories, although the practice 
appears to have been discontinued some three or four years ago. The 
record, however, fails to establish the element of deception, that is, 
that purchasers or prospective purchasers were misled as a result of 
the practice. There appears to be testimony from only one wit- 
ness that he was under the impression that in signing respondents’ 
contract he was renewing his advertisement in the telephone direc- 
tory. And the testimony of this witness is materially weakened 
by reason of the fact that he further testified that his chief objection 
to the advertisement published in respondents’ directory was not that 
he was misled as to the identity of the directory, but that the ad- 
vertisement was classified under an incorrect product. heading. 
Moreover, the advertisement was renewed by him in respondents’ 
directory for a second year, although at a reduced rate. Giving full 
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effect to the testimony, it shows only one instance of deception, 
which falls short of constituting substantial evidence supporting this 
charge in the complaint. 

(c) This failure of proof requires dismissal of the charge unless 
it can be said that evidence of deception is unnecessary. The case 
appears to have been tried on the theory that the use by directory 
publishers of advertisements which have been physically removed 
from other directories is per se deceptive and illegal; that this was es- 
tablished by the decisions of the Commission in the Independent 
Directory Corporation case, Docket No. 5486, and the Directory 
Publishing Corporation case, Docket No. 5920, both of which were 
affirmed by the United States Court of Appeals for the Second Cir- 
cuit. The hearing examiner does not so understand those decisions. 
Rather, the decisions appear to have been based upon the factual 
situations there presented, and particularly upon evidence showing 
the misleading effect of the practice in question. There being no 
substantial evidence here on that point, it is concluded that this 
charge in the complaint has not been sustained. 

4, Other charges in the complaint are that respondents’ sales 
agents represented, contrary to fact, that the order form provided 
only for the insertion of a free advertisement; that prospects were 
led into the signing of binding contracts by statements of the sales 
agent that the contract was merely evidence that the prospect had 
been solicited by the agent; that respondents have inserted in their 
directories advertisements or renewals thereof without authoriza- 
tion and then sought to exact payment therefor, etc. While there 
is some testimony which tends to support these charges, such testi- 
mony falls short of constituting substantial evidence. On the whole, 
the testimony was not impressive. In some instances it appears 
highly improbable in the light of the attendant circumstances and 
in the face of express provisions of the contracts executed by the 
witnesses. In others, the testimony was materially weakened by 
cross-examination. In still other instances, the testimony was con- 
tradicted by that of the salesman who was alleged to have made 
the misrepresentation. At best, the testimony shows only a few iso- 
lated instances of misrepresentation on the part of respondents’ sales 
agents, no general pattern or practice being established. 

In view of the conclusion reached that the charges in the com- 
plaint have not been sustained, 

It is ordered that the complaint be, and it hereby is, dismissed, such 
dismissal, however, being without prejudice to the right of the Com- 
mission to institute such further proceeding in the future as may be 
warranted by the then existing circumstances. 
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Complaint 


In THe Marrer oF 
FRANK F. TAYLOR COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (A) 
OF THE CLAYTON ACT AS AMENDED 


Docket 6198. Complaint, Mar. 26, 1954—Decision, July 29, 1954 


Consent settlement order requiring a manufacturer of baby walker-strollers 
and children’s three-wheel velocipedes to cease discriminating in price in 
the sale of its products through favoring mail order houses and chain 
automotive supply stores, for example, over other competing customers. 


Before Mr. William L. Pack, hearing examiner. 

Mr. Peter J. Dias and Mr. Rice E. Schrimsher for the Com- 
mission. 

Frost & Jacobs, of Cincinnati, Ohio, for respondent. 


ComMPLAINT 


The Federal Trade Commission having reason to believe that Frank 
F. Taylor Company is violating and has violated the provisions of 
Section 2 (a) of the Clayton Act, as amended by the Robinson- 
Patman Act, approved June 19, 1936 (U.S. C. Title 15, Section 13), 
hereby issues its complaint, stating its charges with respect thereto as 
follows: 

Paracrary 1. Respondent Frank F. Taylor Company, is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Ohio, with its principal office and place 
of business located at 2801 Highland Avenue, Cincinnati, Ohio. 

Par. 2. Respondent is now and, since June 19, 1936 has been en- 
gaged in the manufacture of baby walker-strollers and children’s 
three wheel velocipedes, and has sold and now sells such products to 
different purchasers located in the various States of the United 
States and the District of Columbia for use, consumption, or resale 
therein. In connection with such sales respondent transports said 
products, or causes the same to be transported, from Cincinnati, 
Ohio, to said purchasers so located, thereby creating a continuous 
current of commerce in said products. 

Par. 3. The respondent, in the course and conduct of its business, 
has been and is in competition with other corporations, individuals, 
partnerships and firms engaged in manufacturing, selling and dis- 
tributing said products in commerce between, and among the various 
States of the United States and the District of Columbia. 
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Respondent’s purchasers are competitively engaged in the resale of 
its products at retail in the various territories and places where said 
purchasers respectively carry on their business. Included among 
such purchasers are mail order houses, department stores, chain auto- 
motive supply stores, drug stores, infants’ stores and hardware stores. 

Par. 4. In the course and conduct of its business, as above- 
described, respondent has sold and now sells its products to some of 
said purchasers at higher prices than it has sold and now sells such 
products of like grade and quality to other of said purchasers. Re- 
spondent’s favored purchasers are now, and have been, competing 
with its non-favored purchasers in the resale of said products. 

An example of the discrimination involved herein is found in con- 
nection with sales of the two most popular items of baby walker- 
strollers sold by respondent. The prices charged a few favored pur- 
chasers, such as mail order houses and chain automotive supply 
stores, as compared with the prices charged the many other com- 
peting purchasers are set forth below. The prices charged said 
other competing purchasers vary according to the quantity of re- 
spondent’s products purchased in a single order as indicated. The 
price paid by the favored purchasers is the same regardless of quan- 
tity purchased. The prices set forth below, effective during 1952, 
are per unit, f. o. b. Cincinnati, Ohio: 


1 to 11 pieces | 12to0 23 pieces| 24 pieces or 
(assorted) (assorted) rrore 
(assorted) 
ae i . Model No. P-45 
Tic@CO ISVOred DUPCNASENS. . foe se ok se cent e cen $5. 20 $5. 20 $5. 20 
Price to other purchasers. faci £20145. kb) Sh La 5 : 
end ited tree , exe ee fi 2 
ollara per wnlé: (iss 5.36ti.. J. iii, Desai 1.37 . 
POY CONG TGR UN ea i oe gn ae 20. 8 16. r 12. Hy 
neers ; = Model No. P-55 
rice to favored purchasers. ___.-_-.-------20----1L2-.2----2-2 $6.15 $6.15 $6.15 
Price tO Guner DUTCH BSELB ocak. conan eeu oebeeee See ae ae 7 : : 
rice Pesedsaeasinn: SKA pe —- 
OUATS POr WN ota cde aia a cane ane kee sates Skene eee - 
Rercent par wnig 25...2b 325528... ees ee ae ee LF 20. - 18) 12 ES 


Par. 5. The effect of such discriminations in price made by re- 
spondent, as set forth in Paragraph 4 hereof, may be substantially to 
lessen competition or tend to create a monopoly in the lines of com- 
merce in which respondent and its purchasers are respectively en- 
gaged; or to injure, destroy, or prevent competition with respondent 
and its purchasers who receive the benefit of such discriminations. 

Par. 6. The foregoing acts and practices of the respondent, as 


above alleged, violate Section 2 (a) of the Clayton Act, as amended, 
(U.S. C. Title 15, Sec. 18). 
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Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated July 29, 1954, the initial 
decision in the instant matter of hearing examiner William L. Pack, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY WILLIAM L, PACK HEARING EXAMINER 


The complaint in this matter charges respondent with price dis- 
crimination in violation of Section 2 (a) of the Clayton Act, as 
amended. Since the issuance and service of the complaint and the 
filing of respondent’s answer thereto, a stipulation has been entered 
into by respondent and counsel supporting the complaint which pro- 
vides, among other things, that respondent admits all of the jurisdic- 
tional allegations in the complaint; that the answer heretofore filed by 
respondent shall be withdrawn; that the inclusion of findings of fact 
and conclusions of law in the decision disposing of this matter is 
waived, together with any further procedural steps before the hearing 
examiner and the Commission to which respondent may be entitled 
under the Clayton Act, as amended, or the rules of practice of the 
Commission ; and that the order hereinafter set forth may be entered 
in disposition of this proceeding, such order to have the same force 
and effect as if made after a full hearing, presentation of evidence, and 
findings and conclusions thereon, respondent specifically waiving any 
and all right, power or privilege to challenge or contest the validity 
of such order. 

The stipulation is hereby accepted and made a part of the record 
herein, and the following order issued: 


ORDER 


It is ordered that respondent Frank F. Taylor Company, a corpora- 
tion, and its officers, representatives, agents and employees, directly 
or through any corporate or other device, in connection with the sale 
or distribution of its products in commerce, as “commerce” is defined 
in the aforesaid Clayton Act, do forthwith cease and desist from dis- 
criminating, directly or indirectly, in the price of such products: 

By selling such products of like grade and quality to any purchaser 
thereof at a higher price than the price charged any other purchaser 
or purchasers who in fact compete with the nonfavored purchaser in 
the sale and distribution of such products. 
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For the purpose of comparison, the term “price” as used in this order 
takes into account discounts, rebates, allowances and other terms and 
conditions of sale. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered that the respondent herein shall within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by 
said declaratory decision and order of July 29, 1954]. 
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In THE MarrTer oF 


ANTHONY W. HAGEDORN DOING BUSINESS AS BU- 
CHANAN HEARING AID COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6205. Complaint, May 5, 1954—Decision, July 30, 1954 


Consent settlement order requiring a seller of devices represented to be hear- 
ing aids to cease advertising falsely the qualities or acceptance of said 
products and from “bait” advertising in the sale of the devices. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. John J. McNally for the Commission. 
Mr. Carl L. Shipley, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Anthony W. Hage- 
dorn, an individual, doing business as Buchanan Hearing Aid Com- 
pany, hereinafter referred to as respondent, has violated the pro- 
visions of said Act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondent Anthony W. Hagedorn is an individ- 
ual doing business as Buchanan Hearing Aid Company with his 
principal place of business located at 726 Fourteenth Street, N. W., 
Washington, D. C. 

Par. 2. Respondent is now, and for more than one year last past 
has been, engaged in the sale of devices represented to be hearing 
aids, to members of the purchasing public. In the course and con- 
duct of said business, respondent causes some of said devices when 
sold, to be transported from his place of business located in the 
District of Columbia to the purchasers thereof located in the Dis- 
trict of Columbia and in adjacent states, and maintains, and at all 
times mentioned herein has maintained, a course of trade in com- 
merce among and between the various States of the United States. 

Par. 3. Among the various devices sold by respondent as afore- 
said is the “Dahlberg Tru-Sonic Canal Earphone,” a device, as “de- 
vice” is defined in the Federal Trade Commission Act, which is so 
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designed that a part thereof is inserted into the ear canal. The 
complete device consists of a tip, a length of plastic tubing, an 
adaptor and a receiver, plus a wire cord with a plug attachment. 

Par. 4. In the course and conduct of his business as aforesaid, re- 
spondent has disseminated, and caused the dissemination of, adver- 
tisements concerning said device by the United States Mails and by 
various other means in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, including, but not limited to ad- 
vertisements inserted in newspapers, circulars and other advertising 
media for the purpose of inducing, and which were likely to induce, 
directly or indirectly, the purchase of said device. 

Respondent has also disseminated and caused the dissemination of 
advertisements concerning said device by various means for the pur- 
pose of inducing and which were likely to induce, directly or indi- 
rectly, the purchase of said device in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 

Among and typical, but not all inclusive, of the statements con- 
tained in said advertisements, disseminated as aforesaid, are the 
following: 

HARD OF HEARING? 
NEW Dahlberg Tru-Sonic 
Canal Earphone 


Yesterday’s dream—today’s reality 


(depiction of a human ear with a You'll thrill. to a new and different 
device inserted into the ear canal, hearing experience when you hear 
A diagram indicates the placement with the Dahlberg Tru-Sonie Canal 
of the device in the ear canal Earphone. The new canal ear- 
through use of the letters A, B phone (A) with soft, air-light tube 
and C) and foam rubber tip (B) so small, 

Dahlberg it’s hidden within ear canal (C)— 
Hearing Aids So near-eardrum (D) gives amazing 
are accepted by hearing power. 
the American Out of Sight! No earmold! 
Medical Association Fits any ear—all hearing aids. 


Par. 5. Through the use of the aforesaid statements and others of 
the same import not specifically set forth herein, respondent repre- 
sented that the “Dahlberg Tru-Sonic Canal Earphone” will fit the 
ear canals of all persons and when inserted therein will be hidden or 
out of sight ; that the device is so constructed as to fit all hearing aids 
and that it has been accepted by the American Medical Association. 

Par. 6. The said advertisements are misleading in material re- 
spects and constitute “false advertisements” as that term is defined in 
the Federal Trade Commission Act. In truth and in fact, the “Dahl- 
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berg Tru-Sonic Canal Earphone” will not fit the ear canals of all 
persons and when inserted therein will not be hidden nor out of sight. 
Said device is not so constructed as to fit all hearing aids and has not 
been accepted by the American Medical Association. 

Par. 7. The use by respondent of the aforementioned false and 
misleading statements and representations had the tendency and 
capacity to induce a substantial portion of the purchasing public into 
the erroneous and mistaken belief that said statements and repre- 
sentations were true and into the purchase of substantial quantities 
of the respondent’s devices by reason of such erroneous and mistaken 
belief. 

Par. 8. In the course and conduct of his business, respondent, 
through the use of newspapers, radio broadcasts, circulars dissemi- 
nated through the United States mails, and other forms of advertis- 
ing, has made certain other statements respecting the devices offered 
by him and the prices thereof. 

Among and typical, but not all-inclusive of the statements made by 
respondent, as aforesaid, were the following: 


SUPER POWER HEARING 


WITH (depiction of a human hand with a 
THE small disk-like object about the size of 

a dime held between the thumb and 
NEW forefinger ) 


Actual size of receiver 


ELECTRONIC RHCEIVER 
FOR HEARING AID USERS 


This tiny receiver will take the place of Old Fashioned Hearing Air Receivers. 
Yes, it is true! We now offer the world’s first real aid-powered receiver small 
enough to fit INSIDE your ear. Sound is heard in the most natural way ever 
invented for the hard of hearing * * * $19.50 full price. 

% * * * * * * 


STOP BEING DEAF! 
(depiction of a policeman holding up 
Remarkable New Hearing a disproportionately large hand) 
Discovery 


(arrow bearing the phrase “All you need”! pointing to a depiction of a thin fork- 
shaped device, the tines of which are rounded and the stem of which appears 
to pierce through a disc to a coil-shaped terminal) 

Here is the sensational new hearing aid that your friends don’t see. No cords— 
no batteries—no plastic tubes—no box of any kind. Improve your appear- 
ance—be comfortable—at ease—get a new lease on life. $39.50 compiete * * * 

* * * * * * * 
I’m very deaf but I HEAR everything with my new TRU-SONIC Hearing Aid. 
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Read what Mrs. Gladys Jones, Washington mother, says: 

I am very deaf. I have worn hearing aids for 20 years. Some of the most 
expensive models on the market. Believe me, I know the trials, discomforts, 
irritation and embarrassment of wearing the average hearing aid—no matter 
how costly. Now I wear TRU-SONIC, the hearing aid which operates on a 
brand new principle of electronics, and I hear better than I did in 20 years! 
Best of all TRU-SONIC cost only $39.50—Just about one-fifth of most hearing 
aids. 

Won’t you hard-of-hearing folks let me send you the complete TRU-SONIC 
story? It’s FREE, fascinating—and could revolutionize your life as it did 
mine!’* * * 

* * * * * * * 


Revolutionary New TRU-SONIC D-2 Hearing Device 
WEAR NOTHING 


in your ear except this tiny device 


39.50 TRU-SONIC ATTACHMENT 
FULL PRICE WHERE DEAFNESS STRIKES 

. not a gadget! (depiction showing a human ear with 
... not a come on! a device inserted in the ear canal 
. but a truly fine complete hearing and a cross-section of the various 
aid tissues comprising the human audi- 

. unseen on women tory system. Said device appears to 

. inconspicuous on men consist of a series of six centered, 
. as low as 1.25 per week rounded blocks of varying size and 

. low down payment thickness, the portion closest to the 

. . free tryout eardrum being disk-shaped) 


Fitted utterly unlike old fashioned hearing aids. The most modern ear attach- 
ment of today * * * the TRU-SONIC CANAL EARPHONE pictured above. A 
hearing aid you’ll be proud to own. Better hurry! Supplies are limited! * * * 

* * * * * * * 

Par. 9. Through the use of the statements set forth in Paragraph 
8 hereof, and others of similar import not specifically set forth herein, 
respondent represented, directly or by implication, that he was making 
a bona fide offer to sell the devices referred to or described in said 
advertisements. 

Par. 10. The aforesaid representations were false, misleading and 
deceptive. In truth and in fact, respondent’s said offers were not 
bona fide offers to sell the devices referred to or described in said ad- 
vertisements. On the contrary, respondent’s said offers were made for 
the purpose of developing leads as to prospective purchasers of differ- 
ent or more expensive devices than those referred to or described in 
said advertisements. 

In numerous instances persons attracted by respondent’s adver- 
tisements, upon visiting respondent’s place of business or upon being 
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visited by respondent or his sales people in their homes or offices, were 
informed by respondent or his salespeople in effect, that the adver- 
tised devices would not aid their hearing, were not as described in 
the advertisements, or were not desirable as hearing aids. Respondent 
or his salespeople often failed to even demonstrate said devices to 
prospective purchasers, but attempted to and did describe, demonstrate 
and in many instances sold, different or more expensive devices 
than those described or referred to in said advertisements, to such 
persons, many of whom would not have contacted respondent except 
for the representations made in said advertisements, 

Par 11. Respondent’s false and misleading statements and repre- 
sentations, set forth in Paragraphs Eight through Ten hereof, had 
the tendency and capacity to induce members of the purchasing public 
to contact respondent, and to purchase devices which they would not 
have otherwise purchased from respondent except for such practices. 

Par. 12. The aforesaid acts and practices of respondent, as herein 
alleged, were all to the prejudice and injury of the public and con- 
stituted unfair and deceptive acts and practices, in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated July 30, 1954, the initial 
decision in the instant matter of hearing examiner James A. Purcell, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 5, 1954, issued and subse- 
quently served its complaint upon respondent, Anthony W. Hagedorn, 
an individual doing business as Buchanan Hearing Aid Company, 
engaged in the sale of hearing aid devices, with his principal 
place of business located at No. 726 Fourteenth Street, Northwest, 
Washington, D. C. 

On June 23, 1954, there was filed with the Federal Trade Commis- 
sion a stipulation between the parties for a consent order, which 
stipulation appears of record in these formal proceedings. By the 
terms thereof the parties agree that the complaint and said stipulation 
shall constitute the entire record herein; that respondent, admits all 
of the jurisdictional allegations set forth in the complaint; that both 
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parties waive the making of findings of fact or conclusions of law by 
the Hearing Examiner or by the Commission; that respondent waives 
the right to file exceptions or to demand oral argument before the 
Commission, as well also all further and other procedure before the 
Hearing Examiner or the Commission to which, but for the execution 
of said stipulation, respondent may be entitled under the Federal 
Trade Commission Act or the Rules of Practice of the Commission. 
Said stipulation further recites that it was executed for settlement 
purposes only, does not constitute an admission by respendent of 
violation of law as alleged in the complaint, and that said complaint 
may be used in construing the terms of the order herein, which order 
may be altered, modified or set aside in the manner provided by law. 

On the basis of the foregoing the undersigned Hearing Examiner 
concludes that this proceeding is in the public interest and, in con- 
formity with the action therein contemplated and agreed, makes the 
following order: 

ORDER 


It is ordered that respondent Anthony W. Hagedorn, an individual 
doing business as Buchanan Hearing Aid Company, or under any 
other name, and respondent’s agents, representatives and employees. 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of the device designated 
as the “Dahlberg Tru-Sonic Canal Earphone,” or any device of sub- 
stantially similar character, whether sold under the same or any other 
name, do forthwith cease and desist from directly or indirectly : 

1. Disseminating or causing to be disseminated by means of the 
United States Mails or by any other means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, any advertise- 
ment which represents directly or by implication that said device: 

(a) will fit the ear canal of all persons; 

(b) is hidden and out of sight when inserted in the ear canal; 

(c) will fit all hearing aids; 

(d) has been accepted by the American Medical Association. 

2. Disseminating or causing to be disseminated by any means for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of said device in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, any advertisement which contains 
any of the representations prohibited in Paragraph (1) above. 

It is further ordered that respondent, Anthony W. Hagedorn, an 
individual doing business as Buchanan Hearing Aid Company, or 
under any other name, and respondent’s agents and employees, directly 
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or through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of hearing aids or other merchandise 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from representing directly 
or by implication that hearing aids or other merchandise are offered 
for sale when such offer is not a bona fide offer to sell the merchandise 
so offered. 
ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered that the respondent herein shall within sixty (60) days 
after service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with the order to cease and desist [as required by said 
declaratory decision and order of July 30, 1954]. 
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Decision d1 F.T.C. 


In THe MATTER OF 
WOODY FASHIONS, INC., ET AL. 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION ACT AND OF THE WOOL PRODUCTS LABELING 
ACT 


Docket 6123. Complaint, Sept. 21, 1953—Decision, Aug. 8, 1954 


Where a manufacturer of wool products— 

(a) Misbranded certain ladies’ coats which contained none of the hair of the 
Cashmere goat as “Imported Cashmere and All Wool, Exclusively Blended”, 
“Hxclusively Blended, Wool and Cashmere, 80% Wool, 20% Cashmere”, 
ete.; and 

(b) Misbranded certain of said coats labeled as “Imported Cashmere and All 
Wool, Exclusively Blended”, in that it failed to set out the percentage, by 
weight, of cashmere contained therein: 

Held, That such misbranding of wool products was in violation of the Wool 
Products Labeling Act of 1939 and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. Abner E. Lipscomb, hearing examiner. 

Mr. Henry D. Stringer for the Commission. 

Ducker & Feldman and Mr. Samuel R. Friedman, of New York 
City, for respondents. 


DEcISION AND OPINION OF THE COMMISSION 


This matter has come before the Commission upon respondents’ 
appeal from the initial decision of the hearing examiner which con- 
cludes that they have violated the Wool Products Labeling Act of 
1939 by falsely labeling ladies’ wool coats as containing cashmere. 
Briefs in support of and in opposition to the initial decision have been 
filed. Oral argument has not been requested. 

In support of their appeal respondents take exception to rulings of 
the hearing examiner excluding reports of tests by Adolph Marklin 
and by Josephine V. Lawida of the content of certain of the material 
in question. They were rejected by the hearing examiner because the 
person making the tests were not present as witnesses and available 
for cross-examination as to the contents of the reports. The report 
of the tests by Josephine V. Lawida was identified by Arthur B. Coe, 
Chief Microscopist for the United States Testing Company, Inc., who 
washer superior. He testified that he did not participate in the actual 
testing and could not recall whether or not he had examined respond- 
ents’ fabric at all. Similarly, as set out in detail in the initial deci- 
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sion, the President of Hatch Textile Research, Inc., who identified the 
report of the tests by Adolph Marklin, had no knowledge of the actual 
tests covered by the report. 

Respondents contend that under a recognized exception to the hear- 
say rule a report of a test made in the regular course of business can 
be placed in evidence without making the person conducting the test 
available for cross-examination. However, this record shows that 
it is extremely difficult to identify cashmere fiber in a fabric. This 
is not a routine busines operation with which a supervisor would be 
thoroughly familiar. The testing procedure and the personal quali- 
fications of the persons conducting the tests are extremely important 
in this case as the different persons testing the same fabrics have ob- 
tained such opposite results. Under these circumstances, the Com- 
mission is of the opinion that the hearing examiner correctly barred 
from evidence reports of tests where the person conducting the test 
was not made available for cross-examination. 

Respondents further take exception to the findings in the initial 
decision that respondents’ products contained no hair of the cashmere 
goat and that they misbranded them by labeling them as containing 
20% and 30% cashmere in violation of the Wool Products Labeling 
Act. The Commission has fully considered the record and is of the 
opinion that the initial decision correctly so held and that the initial 
decision is correct and proper in all respects. 

It is ordered, therefore, that respondents’ appeal is hereby denied, 
and that the initial decision is hereby adopted as the decision and 
opinion of the Commission. 

It is further ordered that respondents Woody Fashions, Inc., a cor- 
poration, and Harry D. Graff and Harry Zucker shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which they have complied with the order to cease and desist 
contained in the initial decision, a copy of which is attached hereto. 

Said initial decision, thus adopted by the Commission as its de- 
cision follows: 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


1. The complaint in this proceeding was issued on September 21, 
1953, charging Moody Fashions, Inc., and Harry D. Graff and Harry 
Zucker, individually, with misbranding ladies’ wool coats by affixing 
thereto tags or labels falsely representing that such coats were a blend 
of cashmere and wool, and by failing to reveal on one of such labels 
the percentage by weight, if any, of the cashmere fiber contained in 
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such coat. These labels are alleged to have been used in violation of 
Sections 4 (a) (1) and (2), respectively, of the Wool Products Label- 
ing Act of 1939 and the Rules and Regulations promulgated there- 
under, and to constitute unfair and deceptive acts and practices within 
the intent and meaning of the Federal Trade Commission Act. 

2. Respondents, in their answer, admit that Woody Fashions, Inc. is 
a corporation located at 237 West 37th Street, New York 18, New 
York, and is organized and existing under and by virtue of the laws 
of the State of New York; that individual respondents Harry D. 
Graff and Harry Zucker are the President and Sales Manager, re- 
spectively, of the corporate respondent, and that they direct and con- 
trol the acts, policy and practices thereof. Respondents further 
admit manufacturing wool products; offering them for sale, and in- 
iroducing, selling, transporting and distributing such wool products 
in commerce, subsequent to 1951, within the intent and meaning of 
the Wool Products Labeling Act of 1939. They deny, however, that 
they have misbranded their wool products in any way, or that they 
have committed any acts or engaged in any practice in violation of 
the Wool Products Labeling Act of 1939 or the Federal Trade Com- 
mission Act. 

3. The denials in respondents’ answer were modified during the 
course of the hearing by an admission, which is herein accepted as 
true, that one label, used on these products, which bore the legend 
“Imported Cashmere and All Wool, Exclusively Blended,” and the 
use of which had been discontinued early in 1953, had failed to show 
the percentage by weight of cashmere present in the product, and 
was therefore in violation of the Wool Products Labeling Act of 1939 
and the Rules and Regulations promulgated thereunder. 

4. In the light of the above facts, the issues remaining in con- 
troversy are whether respondents’ products contained cashmere, and, 
if so, whether they contained the respective percentage of cashmere 
represented, respectively, on two of respondents’ labels, namely, 20% 
cashmere, 80% wool, and 30% cashmere, 70% wool. 

B. In order to understand these issues clearly, it must be remem- 
bered that the term “wool” is defined as “* * * the fiber from the 
fleece of the sheep or lamb or hair of the Angora or Cashmere 
goat * * *” and other specialty fibers not here involved (Sec. 2 (b), 
Wool Products Labeling Act of 1939). Accordingly, any fabric com- 
posed of a combination of the fleece of the sheep or lamb with hair of 
the Cashmere or Angora goat may lawfully be labeled “All Wool” 
or “100% Wool.” On the other hand, although “mohair” and “‘cash- 
mere” are included within the general statutory definition of wool, 
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these words may not, under the provisions of Rule 19 of the Rules and 
Regulations promulgated under the Act, lawfully be used on a label 
together with the word “wool” or other fiber designations, unless the 
respective percentage of each such fiber is shown thereon. 

5. In the latter part of 1951 the respondents were buying fabrics 

from a source other than Wyandotte Worsted Company, with a fiber 
content of 20% cashmere and 80% wool, for a price of $4.00 to $5.00 
per yard, which they had labeled accordingly. Thereafter, in the 
early part of 1952, respondents began buying fabrics from the 
Wyandotte Worsted Company at a price of approximately $3.50 per 
yard. These fabrics were delivered to the respondent with the repre- 
sentation that they were 100% wool. Such a representation might 
lawfully have been made to describe a fabric composed wholly of the 
fleece of the sheep or lamb, or of mohair or the hair of the Angora 
or Cashmere goat, or of any blending thereof. In 1952, shortly after 
the respondents began their purchases of the fabrics in question, the 
president of the respondent corporation caused samples of such fab- 
rics to be sent to two separate testing laboratories, requesting reports 
on the amount of cashmere and wool fiber contained in the submitted 
samples. After the United States Testing Company, Inc., Hoboken, 
New Jersey, rendered a report to respondents, to the effect that one 
of the samples contained a blend of 30% cashmere, 35% wool, 
and 35% mohair, whereas the other sample contained a blend of 
80% Iranian and similar cashmeres, 20% mohair, and negligible 
traces of wool, the respondents began placing on their ladies’ coats, 
made from the fabrics purchased from the Wyandotte Worsted 
Company, labels showing, in one instance, a content of 20% cashmere, 
80% wool, and, in another instance, 30% cashmere and 70% wool. 
_ 6. A. The evidence presented in support of the complaint is in 
sharp contradiction to that presented by the respondents, and it is 
necessary, therefore, to evaluate the credibility of the witnesses, and 
to determine the relative probative strength of all the evidence. 

B. The president of the Wyandotte Worsted Company, and the 
manager of that company’s mill which manufactured the particular 
fabrics in question, both testified that the fabrics were made of a 
blend of sheep’s-wool and mohair, and contained no cashmere. 
Neither of these executives represented themselves as experts in the 
analysis of wool and kindred fibers, and neither executive personally 
observed the actual blending of the fibers which comprised the fin- 
ished product, later sold to respondents. The manager of the mill, 
however, exercised general supervision over the blending of fibers in 
the fabrics in question; and the reports which these executives re- 
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ceived, in the ordinary and usual course of business, from their sub- 
ordinates in the textile mill, to the effect that the fabrics in question 
were made of sheep’s-wool and mohair fleece and contained no cash- 
mere, and upon which, in part, they based their testimony, appear 
to be reliable and trustworthy. In fact, there appears to be no motive 
why they should represent their product as less desirable on the 
market than they stated it would have been, if represented as part 
cashmere. 

C. Two samples of fabrics cut from two of respondents’ coats, 
labeled, respectively, “20% Cashmere, 80% Wool” and “30% Cash- 
mere, 70% Wool,” were submitted to Dr. John R. Hardy, of the 
Nittany Laboratory, State College, Pennsylvania, for a determina- 
tion of the fiber content thereof. Dr. Hardy reported in his testi- 
mony that, according to his analysis, neither coat contained cashmere. 
but that they consisted rather of lamb’s-wool and mohair. It was 
uncontradicted that Dr. Hardy was a scientist of specialized educa- 
tion and experience. He had received the degrees of Bachelor of 
Science, Master of Science, and Doctor of Philosophy; had been em- 
ployed for many years, until his recent retirement, by the United 
States Department of Agriculture, where he was placed in charge of 
animal fiber research work. In 1948 he had received a distinguished 
award from the Department of Agriculture for the invention of a 
device for making cross-sections of all kinds of fibers. His testi- 
mony as to the exact procedure followed by him in the analysis. of 
the samples of fabric submitted to him, which had been removed 
from two of respondents’ coats, was clear, objective, impartial and 
convincing, creating the strong impression that he was an authority 
on the subject of animal fibers, and had performed a careful and 
minutely detailed analysis of the fabrics in question. His testimony 
was, in every respect, worthy of belief. 

D. Respondents sought, by means of the testimony of the president 
of Hatch Textile Research, Inc., to place in evidence a report of a fiber 
analysis made by a technician of that laboratory. The president’s 
testimony revealed, however, that he was not himself a technician, and 
that he had. not personally supervised the analysis in question. In 
fact, the analysis was shown to have been performed by the technician 
in his own home, and such technician did not appear as a witness 
herein. In view of this evidence, and since the record shows that the 
analysis m question required the exercise of special technique and 
judgment, the report, which was clearly heresay in character, was 
not admissible, as contended by respondents, under the theory of an 
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act performed in the ordinary and usual course of business. Accord- 
ingly, it was excluded from the record. 

E. Respondents, in their letter transmitting samples of the fabrics 
in question to the United States Testing Company, Inc., asked for a 
report on the amount of cashmere and wool fiber contained therein. 
The two reports of these requested fiber analyses were received in evi- 
dence after the two technicians who had performed the tests reported 
therein had testified. The first of these technicians, Miss Muriel 
Albanesius, testified that she was a high-school graduate, with no 
college training and no experience in the analysis of fibers previous 
to that gained during the past six years, when she had been working 
for the United States Testing Company, Inc. Her knowledge of wool 
was very scanty; for example, she did not know the native habitat of 
the cashmere goat, nor did she know the characteristics of the growth 
of the hair or fur fiber on a cashmere goat. She had done no sys- 
tematic reading on the subject of fiber in general. The second tech- 
nician, Mr. Felix S. Eichelbaum, had received a Bachelor of Science 
degree in textile manufacturing, and had been employed for a year 
and a half by the United States Testing Company, Inc., as a tech- 
nician. Although he recognized the report of the fabric analysis in 
question, showing that such sample contained 80% cashmere and 20% 
mohair, he stated that he had performed so many similar tests that 
he could not remember the details of this particular one. He testi- 
fied, in effect, that he knew the report to be correct at the time it was 
made. Although his testimony was legally sufficient to warrant the 
reception into evidence of the report itself, his failure to remember 
the details of his analysis detracted from the probative strength of 
such report. 

F. The president of the respondent corporation testified that it 
was at his direction that samples of the fabric purchased from the 
Wyandotte Worsted Company were sent to the United States Testing 
Company, Inc., for determination of the content of cashmere fiber 
therein. He gave no satisfactory answer to the question of why he 
had expected cashmere to be present in a fabric which he had pur- 
chased as 100% wool, when in fact cashmere, in most instances, sold 
for considerably more than ordinary wool. When asked why he sent 
samples of the fabrics purchased from the Wyandotte Worsted Com- 
pany to a laboratory with a request that the content of cashmere 
therein be determined, thereby implying that the fabric did in fact 
contain cashmere, he was evasive, asserting that he did not write the 
letter and that the letter did not imply a content of cashmere in the 
samples submitted for testing. He admitted that he had, prior to 
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the hearing, described cashmere as a selling “gimmick,” but when 
asked to define the word “gimmick,” he was again evasive, and it was 
only after repeated questions that he could be induced to testify re- 
specting the word “gimmick.” He finally stated that “gimmick,” in 
relationship to the word “cashmere,” signifies, to the purchasing 
public, an “extra feature.” When asked why he did not mark the 
coats made from the fabric purchased from Wyandotte Worsted 
Company as 100% wool “if they would sell just as well” as if marked 
part wool and part cashmere, he answered, “we were using, we were 
selling at the time 20% cashmere from other sources.” Obviously 
his reply was not a satisfactory answer to the question. In view of 
such evasions, the probative value of his testimony was materially 
lessened. 

7. On the basis of the entire record, and after a comparative evalua- 
tion of all the testimony and other evidence, it is concluded that the 
evidence adduced in support of the complaint is reliable, probative and 
substantial, and establishes that respondents’ wool products, namely, 
ladies’ coats, in truth and in fact, contained none of the hair of the 
cashmere goat, and that, consequently, respondents have misbranded 
such coats by tagging or labeling them “Imported Cashmere and All 
Wool, Exclusively Blended,” “Exclusively Blended, Wool and Cash- 
mere, 80% Wool, 20% Cashmere,” and “Exclusively Blended, Wool 
and Cashmere, 70% Wool, 30% Cashmere,” in violation of the Wool 
Products Labeling Act of 1939. 

8. It is further concluded that the misbranding of wool products 
herein found constitutes unfair and deceptive acts and practices in 
commerce, within the intent and meaning of the Federal Trade Com- 
mission Act; and, consequently, that this proceeding is in the public 
interest. Accordingly, 

It is ordered that respondent Woody Fashions, Inc., a corporation, 
and its officers, and respondents Harry D. Graff and Harry Zucker, 
individually, and respondents’ representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the introduction or manufacture for introduction into commerce, or 
the offering for sale, sale, transportation or distribution in commerce, 
as “commerce” is defined in the Federal’ Trade Commission Act and 
the Wool Products Labeling Act of 19389, of ladies’ coats or other “wool 
products” as such products are defined in and subject to the Wool 
Products Labeling Act of 1989, which products contain, purport to 
contain, or in any way are represented as containing “wool,” “reproc- 
essed wool” or “reused wool,” as those terms are defined in said Act, 
do forthwith cease and desist from misbranding such products by: 
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1. Falsely or deceptively stamping, tagging, labeling or otherwise 
falsely identifying such products as to the character or amount of 
the constituent fibers contained therein; 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers ; . 

(b) The maximum percentage of the total weight of such wool 
product, of any non-fibrous loading, filling, or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivering for shipment 
thereof in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939. 

3. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as containing the hair or fleece of the Cash- 
mere goat when such is not the fact. 

4, Stamping, tagging, labeling or otherwise identifying such prod- 
ucts as containing the hair or fleece of the Cashmere goat without 
setting out in a clear and conspicuous manner on each such stamp, tag, 
label or other identification the percentage of such Cashmere therein ; 

Provided that the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939; and 

Provided further that nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 
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In THE Marrer oF 
SEWING MACHINE SALES CORPORATION ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 
TRADE COMMISSION ACT 


Docket 6149. Complaint, Dec. 3, 1958—Decision, Aug. 3, 1954 


Order requiring a corporate seller with main office in New York City and 
branch in Atlanta, Ga., to cease selling sewing machines, heads of which 
were imported from Japan, without adequate disclosure thereon of the 
country of origin, and to cease misrepresenting the maker of the machines 
by prominent use of the brand name “Admiral” on the main horizontal 
arm. 


Before Mr. William L. Pack, hearing examiner. 
Mr. Harold A. Kennedy for the Commission. 
Mr. Samuel Woolan, of New York City, for respondents. 


DEcIsION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the, Commission 
and Order to File Report of Compliance,” dated August 3, 1954, the 
initial decision in the instant matter of hearing examiner William L. 
Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


1. The complaint in this matter charges respondents with the use 
of certain unfair and deceptive practices in violation of the Federal 
Trade Commission Act. After the filing of respondents’ answer, 
hearings were held at which evidence in support of the complaint was 
introduced, no evidence being offered by respondents. Counsel for 
all parties elected not to file proposed findings and conclusions, and 
oral argument was not requested. The matter now comes on for 
final consideration on the merits. 

2. Respondent Sewing Machine Sales Corporation is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its office and principal place of business located 
at 1435 Boone Avenue, New York, New York. A branch establish- 
ment is located at 128 Marietta Street, N. W., Atlanta, Georgia. Re- 
spondents Samuel S. Cohen, Herman Smith and Eli Cohen are Presi- 
dent, Treasurer and Secretary, respectively, of the corporation and 
formulate its policies and direct and control all of its acts and practices. 
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3. Respondents are engaged in the sale of sewing machines and 
sewing machine heads, their sales being made either to retail dealers 
who resell to the consuming public or to wholesale distributors who in 
turn resell to such retailers. The business is interstate in character, 
respondents selling and shipping their products to numerous pur- 
chasers located in various States of the United States other than New 
York and Georgia. Respondents are thus engaged in commerce as 
that term is defined in the Federal Trade Commission Act. In the 
conduct of their business, respondents are in competition in such com- 
merce with other corporations and individuals engaged in the sale 
of similar products. 

4. The complaint contains two charges: first, that the “heads” used 
by respondents in their sewing machines, that is, the mechanical part 
of the machine or the entire machine except the cabinet, are imported 
from Japan; that this fact is not disclosed or is not sufficiently dis- 
closed to the public; and as a result the public purchases or is likely 
to purchase respondent’s machines under the erroneous impression 
that the machines are manufactured in the United States; and, 
second, that respondents use as a trade name for their machines the 
word “Admiral” or the words “Admiral Crescent,” thus causing the 
public to believe that such machines are products of another company, 
which sells household appliances under the trade name “Admiral.” 

5. The heads used in respondents’ machines are in fact imported 
from Japan. When sold by respondents, the machines bear on the 
front of the machine or head a medallion on which there appears in 
large type the legend “Reg. Appld. For” and in somewhat smaller type 
the words “The Family Sewing Machine.” ‘There also appears, in 
type much smaller than that used in either of the above, the legend 
“Japan” or “Made in Japan.” Only as a result of a very close exam- 
ination would a member of the public see this last legend and thereby 
become apprised of the fact that the machine was made in Japan. 
There is testimony from a substantial number of customers that when 
purchasing respondents’ machine they did not notice the legend, and 
that it was not until much later, when the legend was specifically 
called to their attention, that they became aware that the machine was 
not manufactured in the United States but in Japan. In the absence 
of adequate disclosure to the contrary, the public assumes that sewing 
machines are of domestic rather than foreign origin, and there is a 
preference on the part of the public for sewing machines manufac- 
tured in the United States over those made in Japan. Upon exam- 
ination of the medallion in question and in the light of the testimony, 
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it is concluded that here the disclosure of foreign origin was not suffi- 
ciently conspicuous to inform the public. 

6. (a) On the issue as to the trade name, the evidence fails to 
establish use by respondents of the single word “Admiral.” Respond- 
ents have, however, used the name “Admiral Crescent,” the word 
“Admiral” being prominently displayed in very large type on the 
front of the main horizontal arm of the machine, and the word “Cres- 
cent” appearing immediately below in much smaller and much less 
conspicuous type. On the top of this horizontal arm but in relatively 
small and inconspicuous type appears respondents’ corporate name 
“Sewing Machine Sales Corp.” 

(b) Some nine members of the public who had purchased respond- 
ents’ machines from a dealer in Pittsburgh, Pennsylvania, testified 
that upon seeing the word “Admiral” on the machine they assumed the 
machine to be a product of the well known American company which 
sells household appliances under the trade name “Admiral.” The 
company in question is the Admiral Corporation, and the word 
“Admiral” is the trade name or mark of that company. For many 
years the company has advertised and sold its products, particularly 
television sets, radios and refrigerators, under this trade name, and 
the name and products are well and favorably known to the public. 
There is no connection between the Admiral Corporation and respond- 
ents or their machines. 

(c) The use by respondents of the word “Crescent” in connection 
with the word “Admiral” and the imprinting of respondents’ corpo- 
rate name on the machine is not sufficient to prevent the erroneous im- 
pression of the public as to the identity and origin of the machines. It 
is evident from the testimony that prospective purchasers either do not 
notice these additional words at all or attach no significance to them. 


CONCLUSIONS 

It is concluded: 

1. The proceeding is in the public interest. 

2. The failure of respondents to disclose adequately on their sewing 
machine heads that such products are made in Japan, and the use of 
the word “Admiral” as a part of the trade name for their machines, 
have the tendency and capacity to mislead and deceive a substantial 
portion of the public as to the origin and identity of respondents’ 
products, and the tendency and capacity to cause such members of the 
public to purchase such products as a result of the erroneous and 
mistaken belief so engendered. In consequence, substantial trade has 
been diverted unfairly to respondents from their competitors. Re- 
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spondents’ practices serve also to place in the hands of retail dealers 
means and instrumentalities whereby such dealers may be enabled to 
mislead and deceive the public. Such practices are all to the prejudice 
of the public and of respondents’ competitors, and constitute unfair 
and deceptive acts and practices and unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 
ORDER 


It ts ordered that the respondents, Sewing Machine Sales Corpora- 
tion, a corporation, and its officers and Samuel S. Cohen, Herman 
Smith and Eli Cohen, individually, and respondents’ representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution 
of sewing machines or sewing machine heads in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Offering for sale, selling or distributing foreign-made sewing 
machine heads, or sewing machines of which foreign-made heads are 
a part, without clearly and conspicuously disclosing on the heads in 
such manner that it will not be hidden or obliterated, the country of 
origin thereof. 

2. Using the word “Admiral” or any simulation thereof, either 
alone or in connection with any other word or words, to designate, 
describe or refer to respondents’ sewing machines or sewing machine 
heads; or representing through the use of any other word or words, 
or in any other manner, that said sewing machines or sewing machine 
heads are manufactured by anyone other than the actual manufacturer. 


ORDER TO FILE REPORT OF COMPLIANCE 


Tt is ordered that the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of August 3, 1954]. 
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In THe MatTrer oF 
H. J. HEINZ COMPANY ET AL. 
Docket 5994. Order and opinion, August 10, 1954 


Order denying appeal from initial decision holding evidence insufficient to sup- 
port allegations of concerted action to follow a price leadership plan. 

Before Mr. Everett F. Haycraft, hearing examiner. 

Mr. Leslie 8. Miller, Mr. William J. Boyd, Jr., Mr. Floyd O. Collins 
and Mr. Wilmer L. Tinley for the Commission. 

Covington & Burling, of Washington, D. C., for various corpora- 
tions, individuals and officers of said corporations, and along with— 

Reed, Smith, Shaw & McClay, of Pittsburgh, Pa., for H. J. Heinz 
Co., Joseph J. Wilson, Howard E. McKinley, Everitt E. Richard and 
Cyril P. Roberts; 

Marshall, Melhorn, Block & Belt, of Toledo, Ohio, for Campbell 
Soup Co., Joseph Campbell Co., Walter A. Scheid, Edgar W. Montell 
and Harold R. Collard; 

Barnes, Hickam, Pantzer & Boyd, of Indianapolis, Ind., for Stokely 
Van-Camp, Inc., Herbert F. Krimendahl and A. A. Ehrman; 

Mr. G. Lincoln Lewis, of Indianapolis, Ind., for Stokely Van- 
Camp, Inc., Herbert F. Krimendahl, Samuel Hammond, Russell Kline 
and A. A. Ehrman; 

Holloway, Peppers & Romanoff’, of Toledo, Ohio, for Foster Can- 
ning, Inc.; 

True & Meyer, of Port Clinton, Ohio, for Lake Erie Canning Co. of 
Sandusky, J. Weller Co. and George Wenger. 

Marchal & Marchal, of Greenville, Ohio, for Beckman & Gast Co., 
Inc., Greenville Canning Co., Inc., St. Mary’s Packing Co., Inc., Rob- 
ert H. Timmer, Thomas G. Timmer, Luke F. Beckman and Charles 
F. Stemley Canning Co. 

Avery & Avery, of Bowling Green, Ohio, for Buckeye Canning Co., 
Ine. 

Estabrook, Finn & McKee, of Dayton, Ohio, for Gibsonburg Can- 
ning Co., Inc. and St. Mary’s Packing Co., Inc. 

Mr. Joseph R. Harmon, of Fullerton, Calif., and Fuller, H. arrington, 
Seney & Henry, of Toledo, Ohio, for Hunt Foods, Inc. and Hunt Foods 
of Ohio, Inc. 

Short & Dull, of Celina, Ohio, for Sharp Canning Co. 

Ham & Ham, of Wauseson, Ohio, and Mr. Carl C. Leist, of Circle- 
ville, Ohio, also for Winorr Canning Co. and George W. Conelly. 
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Gebhard & Hogue, of Bryan, Ohio, for Richard C. Boucher. 
Lusk & Shaw, of Wapakoneta, Ohio, for Henry A. Diegel. 


Orper Denyine APPEAL FROM LniTIAL DeEcISION 


This matter coming on to be heard by the Commission upon the ap- 
peal of counsel in support of the complaint from that portion of the 
initial decision of the hearing examiner dismissing the price fixing 
allegations contained in subparagraphs 8 and 9 of Paragraph Ten of 
the complaint herein, and the respondents’ briefs in opposition to said 
appeal; and 

The Commission having considered the entire record, including the 
exceptions raised by counsel in support of the complaint, and having 
determined that the hearing examiner’s initial decision was correct: 

It is ordered, in conformity with the written opinion of the Com- 
mission being issued simultaneously herewith, that the appeal of coun- 
sel in support of the complaint be, and it hereby is, denied. 

It is further ordered that the case be, and it hereby is, remanded to 
the hearing examiner for further proceedings in regular course. 

Commissioner Carretta not participating. 


OPINION OF THE COMMISSION BY GWYNNE, COMMISSIONER 


Respondents include 24 companies engaged in the processing of 
tomatoes in Ohio, the Ohio Canners’ Association, Inc. (a trade asso- 
ciation), individuals who are officers, directors, employees, or owners 
of the above companies, and officers or directors of the Ohio Canners’ 
Association, Inc. or the Indiana Canners’ Association (also a trade 
association). 

Briefly stated, the complaint charges respondents with violation 
of Section 5 of the Federal Trade Commission Act by entering into 
an understanding, agreement and combination to restrain trade in 
interstate commerce in raw tomatoes, and as a part of said under- 
standing, with engaging in a planned common course of action to, 
first, boycott and otherwise illegally interfere with said tomato 
growers, and second, to fix and maintain prices to be paid for raw 
tomatoes. 

At the conclusion of the evidence in support of the complaint, the 
hearing examiner dismissed the entire complaint as to the Ohio Can- 
ners’ Association, Inc., its officers and directors, the secretary-treasurer 
of Indiana Canners’ Association, Inc., and certain canning companies 
and individuals named in the initial decision. He also dismissed 
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the complaint as to the allegations in Subparagraphs 2, 6, 8 and 9 
of Paragraph 10 as to all respondents. Counsel supporting the com- 
plaint appealed from the decision only insofar as it dismissed the 
allegations in Subparagraphs 8 and 9 of Paragraph 10 as to the 
“remaining respondents,” that is, the respondents not included in the 
list set out in the initial decision as to whom the complaint was dis- 
missed in its entirety. The appeal was submitted on written briefs 
without oral argument. 

The only question involved in this appeal has to do with the suffi- 
ciency of the evidence to make a prima facie case as to the following 
allegations in Paragraph 10 of the complaint: 

“The respondents herein have been, and are now, engaged in unfair 
methods of competition and unfair acts or practices in commerce, as 
‘commerce’ is defined in the Federal Trade Commission Act, in that 
they have entered into an understanding, agreement and combination 
to restrain trade and interstate commerce in raw tomatoes. The 
respondents, as a part of the aforesaid understanding, agreement 
and combination, have engaged in a planned common course of action: 

* * * * * * * 

8. To fix and establish, and in fixing and establishing, prices to 
be paid by respondent processors to the growers for their raw to- 
raatoes; and 

9. To adopt and use, and in adopting and using, as a part of the 
aforesaid understanding, agreement and combination to fix and estab- 
lish prices, a price leadership plan whereby respondent, H. J. Heinz 
Company, respondent Campbell Soup Company, or respondent 
Joseph Campbell Company, or two or more of said respondents, at 
times have led in the announcement and publication of their price or 
prices for raw tomatoes, after which, pursuant to mutual understand- 
ing among all respondent processors, the other respondent processors 
adopted, announced, published, and followed the same prices.” 

All of the companies included among the remaining respondents 
operate tomato processing plants in Ohio. Most of the raw tomatoes 
to be processed are bought from individual growers under written 
contracts entered into just prior to the planting season, although some 
are bought later on the open market from growers or brokers. It is 
the practice for individual processors to announce their prices shortly 
before contracts are offered to the growers. In determining its open- 
ing price, each processor takes into consideration many circumstances, 
often including prices already announced by other processors. 

Late in 1949, certain tomato growers formed a cooperative organi- 
zation known as Cannery Growers, Inc. Under the contract between 
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Cannery Growers, Inc. and its members, the cooperative was desig- 
nated as the sole agent of the members to negotiate contracts with the 
processors for the growing and selling of tomatoes and the members 
agreed not to enter into a contract with any processor unless such 
contract had previously been approved by Cannery Growers, Inc. 

In January 1951, Cannery Growers, Inc. notified the processors 
that it was ready to negotiate contracts in behalf of its members at a 
price of $40-$34, that is, $40 per ton for U. S. Government Grade 1, 
and $34 for Grade No. 2. Most of the processors did not negotiate 
with the cooperative for various reasons, among which was that the 
asking price was too high. Early in 1951, various processors an- 
nounced their prices and began the effort to sign up growers. The 
prices announced by some processors were identical. For example 
Joseph Campbell Company (buying agent for Campbell Soup Com- 
pany), H. J. Heinz, Hunt Foods, Inc., and Winorr Canning Company, 
announced $33-$21. Other opening prices varied from $36 to $33 for 
Grade No. 1 and from $26 to $20 for Grade No. 2. 

In their appeal brief, counsel supporting the complaint “do not 
contend that the record establishes that the prices announced at the 
meetings were agreed upon in advance by the respondent companies; 
nor * * * that the record establishes that there was uniformity 
among the respondents as to those prices or as to prices they actually 
paid for tomatoes.” They do contend, however, that there was 
cooperation and agreement among the respondents to adopt and 
adhere to the prices previously announced by certain of them and 
that such cooperation and agreement was for the purpose of nego- 
tiating with the growers for advance contracts during the critical 
period, that is, the “contracting season.” In other words, the claim 
is that there was concerted action to adhere to the prices individ- 
ually announced (even though different) to further the boycott of 
Cannery Growers, Inc. 

The record in the case is very voluminous both in regard to the 
allegations of boycotting and price fixing. The evidence shows that 
meetings were held on March 17, March 31 and April 18, of 1951, at 
which most of the respondents were represented. At these meetings, 
many things of mutual interest were discussed and some mention 
was made of prices already announced by some processors. Among 
the many exhibits are letters from the manager of the Toledo, Ohio 
plant of respondent Hunt Foods, Inc. to his immediate superior giv- 
ing a running account of the situation as the local manager observed 
it. After the opening price announcements, some processors changed 
their prices. For example, after announcing $33-$21 in March, 
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Hunt Foods, Inc. went to $34-$22.50 in April, and to $36-$26 in May. 
Other respondents also made changes, although some did not occur 
until after the normal contracting season was over. 

The hearing examiner held that there was not sufficient com- 
petent evidence in the record to support the allegations of Subpara- 
graphs 8 and 9 of Paragraph 10 of the complaint. After consider- 
ing the record, we conclude that the hearing examiner decided this 
issue correctly. 

The appeal is therefore denied and it is directed that an order 
issue accordingly. 

Commissioner Carretta did not participate herein. 
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Complaint 


3 In THe Marrer oF 
SANITARY FEATHER CO., IN C., AND DANIEL HUTTNER 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT AND OF THE WOOL PRODUCTS LABELING 
ACT 


Docket 6202. Complaint, Apr. 22, 1954—Decision, Aug. 14, 1954 


Consent settlement order requiring a Chicago manufacturer of wool products 
to cease misbranding “wool” products as defined by the Wool Products 
Labeling Act through labeling or tagging bed comforters containing cotton 
batting or padding as “All New Material Consisting of Wool Batting”, 
and through failing to stamp or label certain bed comforters as required 
by the Act. 


Before I/r. J. Hari Cow, hearing examiner. 
Mr. George E. Steinmetz for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of au- 
thority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Sanitary Feather Co., Inc., a corpora- 
tion, and Daniel Huttner, individually, and as an officer of said 
corporation, hereinafter referred to as respondents, have violated 
the provisions of said Acts, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrarH 1. Respondent Sanitary Feather Co., Inc., is a cor- 
poration, organized and existing under and by virtue of the laws of 
the State of Illinois. Daniel Huttner is president and treasurer of 
said respondent corporation, and this individual formulates, directs, 
and controls the acts, policies, and practices of said corporate re- 
spondent. The offices and principal place of business of said re- 
spondents are located at 5034 South State Street, Chicago 9, Ilinois. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939, and more especially since January 1953, re- 
spondents have manufactured for introduction into commerce, intro- 
duced, sold, transported, distributed, delivered for shipment, and 
offered for sale in commerce, as “commerce” is defined in said Wool 
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Products Labeling Act, wool products, as “wool products” are defined 
therein. 

Par. 3. Certain of said wool products were misbranded within 
the meaning and intent of Section 4 (a) (1) of said Wool Products” 
Labeling Act and of the Rules and Regulations promulgated there- 
under in that they were falsely and deceptively labeled or tagged with 
respect to the character and amount of the constituent fibers con- 
tained in the paddings and battings therein. 

Among such misbranded wool products were bed comforters 
labeled or tagged by respondents as consisting of “All New Material . 
Consisting of Wool Batting”; whereas, in truth and in fact, the 
batting or padding contained in said wool products did not consist of 
wool as the term “wool” is defined in said Wool Products Labeling 
Act and the Rules and Regulations promulgated thereunder but con- 
sisted of cotton. 

Par. 4. Certain of said wool products described as bed comforters 
were misbranded in that they were not stamped, tagged, or labeled 
as required under the provisions of Section 4 (a) (2) of said Wool 
Products Labeling Act, and in the manner and form provided by 
Rule 24 of the Rules and Regulations promulgated thereunder. 

Among such misbranded wool products were bed comforters bear- 
ing labels or tags which failed to set forth the name or the registered 
identification number of the manufacturer thereof; or of one or more 
persons subject to Section 3 of said Act with respect to said wool 
products. 

Par. 5. The acts and practices of respondents as herein alleged, 
were and are in violation of the Wool Products Labeling Act of 
1939 and of Rule 24 of the Rules and Regulations made pursuant 
thereto, and constitute unfair and deceptive acts and practices and 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated August 14, 1954, ° 
the initial decision in the instant matter of hearing examiner J. Earl 


Cox, as set out as follows, became on that date the decision of the 
Commission. 
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The complaint in this proceeding charges respondents now located’ 
at 5034 South State Street, Chicago, Tlinois, with violating the pro-: 
visions of the Federal Trade Commission Act, the Wool Products 
Labeling Act of 1939, and the Rules and Regulations made pursuant: 
thereto by the iighrending of certain wool products manufactured: 
by them for introduction into commerce. 

After the issuance and service of the complaint, a stipulation was 
entered into by respondents and counsel supporting the complaint: 
By the terms of said stipulation the respondents admit all jurisdic- 
tional allegations set forth in the complaint and waive the filing of an’ 
answer, a hearing before a hearing examiner or the Commission, the 
making of findings of fact or conclusions of law by the Haars ex- 
aminer or the Guineniasten’ the filing of exceptions and oral argu- 
ment before the Commission and all further and other procedure 
before the hearing examiner and the Commission to which the said’ 
respondents and each of them may be entitled under the Federal 
Trade Commission Act, the Wool Products Labeling Act of 1939, or 
the Rules of Practice of the Commission. 

Respondents agree that the order hereinafter set forth shall have 
the same force and effect as if made after a full hearing, presentation 
of evidence, and findings and conclusions thereon, and specifically 
Wwalve any sie all right, power, or privilege to challenge or contest 
the validity of the order entered in accordance with iis stipulation, 
and that this stipulation, together with the complaint, shall con- 
stitute the entire record in this proceeding. 

The stipulation is made a part of the record herein. This pro- 
ceeding is found to be in the public interest, and in conformity with 
the terms of the stipulation the following oes is issued : 

It is ordered that the respondent Sanitary Feather Co., Inc., a 
corporation, and its officers, and respondent Daniel Mitiner: sali 
vidually, and as an officer of said corporation, and respondents’ 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the introduction or manu- 
facture for introduction into commerce, or the offering for sale, sale, 
transportation, or distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, and the Wool Products Label:: 
ing Act of 1939, of bed comforters or other “wool products,” as such’ 
products are defined in and ‘are subject to the Wool Products Labeling 
Act of 1939, which products contain, purport. to contain, or are in any: 
way represented as containing “wool,” “reprocessed wool,” or “reused 
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wool,” as those terms are defined in said Act, to forthwith cease and 
desist from misbranding such products by : 

1. Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein. 

9. Failing to securely affix to or place on each such product a 
stamp, tag, label, or other means of identification showing in a clear 
and conspicuous manner : 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentage by weight is 
five percentum or more, and (5) the aggregate of all other fibers. 

(b) The maximum percentage of the total weight of such wool 
products of any nonfibrous loading, filling, or adulterating material. 

(c) The name or the registered identification number of the manu- 
facturer of such wool products or of one or more persons engaged 
in introducing such wool products into commerce, or in the offering 
for sale, sale, transportation, distribution, or delivery for shipment. 
thereof in commerce, as “commerce” is defined in the Wood Products 
Labeling Act of 1939. 

3. Failing to separately set forth on the required stamp, tag, label, 
or other means of identification the character and amount of the 
constituent fibers contained in the batting or padding of said wool 
products as provided by Rule 24 of the Rules and Regulations promul- 
gated under said Act. 

Providing that the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by Paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939. 

Providing further, that nothing contained in this order shall be 
construed as limiting any applicable provision of said Act or the 
Rules and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered that the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form. in 
which they have complied with the ordér to cease and desist [as 
required by said declaratory decision and order of August 14, 1954]. 
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In THe Marrer oF 
TOPCO ASSOCIATES, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 
(C) OF THE CLAYTON ACT AS AMENDED 


Docket 6160. Oomplaint, Feb. 2, 1954—Decision, Aug. 17, 1954 


Consent settlement order requiring a cooperative of 27 super markets and 
grocery chains, to cease accepting from any seller, commissions or broker- 
age in connection with the purchase of merchandise for its own account 
or when acting for a purchaser. 


Before Ur. Abner E. Lipscomb, hearing examiner. 
Mr. Edward 8. Ragsdale and Mr. Cecil G. Miles for the Commission. 
Bell, Boyd, Marshall & Lloyd, of Chicago, Ill., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, has been and is now violating 
the provisions of subsection (c) of Section 2 of the Clayton Act 
(U. S. C. Title 15, Section 13), as amended by the Robinson-Patman 
Act approved June 19, 1936, hereby issues its complaint, stating its 
charges with respect thereto as follows: 

Paragrary 1. Topco Associates, Inc., hereinafter sometimes re- 
ferred to as the respondent and as Topco, is a cooperative corporation, 
organized, existing and doing business under and by virtue of the 
laws of the State of Wisconsin, with its principal office and place of 
business located at 30 West Washington Street, Chicago, Illinois. It 
was incorporated on October 10, 1944 under the name of Food Co- 
operative, Inc. However, on or about June 14, 1949 the name was 
changed to Topco Associates, Inc. Its membership is composed of 
twenty-seven super markets and grocery chains located in various 
cities throughout the United States, which members in turn own or 
control approximately four thousand smaller stores. The respondent 
is a substantial factor in the purchase and distribution of food 
products. 

Par. 2. Respondent is authorized to issue 13,000 shares of 3% 
noncumulative preferred stock with a par value of $100 per share and 
2,000 shares of common stock with a similar par value per share. As 
of August 16, 1951, it had issued and outstanding 7,040 shares of pre- 
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ferred stock and 1,400 shares of common stock. To be eligible for 
membership in the association, each member is required to subscribe 
to a minimum of 50 shares of the common stock which entitles it to 
one vote. In addition to the common stock each member is required 
to purchase preferred stock of the association in proportion to its re- 
‘ported sales volume, as described in Article 3, Sections 3 and 5 of the 
association’s By-Laws amended to November 30, 1950. 

Par. 8. ‘Topeo was organized to engage principally in food pro- 
curement and to render advisory service to its members. It maintains 
‘facilities for procurement, research and quality control programs. 
Until about 1947 the respondent dealt almost exclusively in dairy 
products, principally cheese and butter. However, since that time it 
has expanded its operations to include frozen foods and canned fruits 
and vegetables. Topco’s purchases for the fiscal year ended March 
31, 1951 amounted to approximately $22,000,000. These purchases 
consisted principally of frozen foods such as fruit juices, berries, fruits, 
vegetables, chickens and sea foods, and nonfrozen foods consisting 
principally of corn, peas, tomatoes, green beans, peaches, coffee, 
cheese, butter, rice, and various other dry grocery food items, all of 
which are hereinafter referred to as food products. 

- Respondent is one of the largest distributors of food products in the 
Middle West. It purchases these products from a number of com- 
‘petitive sellers and has these products shipped or transported to its 
members located in various cities throughout the United States. The 
food products purchased by respondent are purchased principally, 
but not entirely, under the several private brands of respondent. 
‘Representative of such private brands are: 


Food Club Bo-Peep Kol 

Elna Gaylord Dog Club 

Mel-O-Sweet Top Frost Top Speed 
Hampshire Baby Soft Dartmouth 


Top Frost, Hampshire and Dartmouth apply only to frozen foods. 
:.. Private brands, as referred to herein, designate brands utilized by 
‘respondent buyer as distinguished from those of the original sellers. 
These private brands identify the food products with the respondent 
buyer and permit the respondent buyer to promote the sale of these 
food products independently of manufacturers or sellers. Under such 
arrangement, the respondent buyer, as distributor, rather than the 
‘packers, manufacturers or original sellers, assumes the responsibility 
all the way through the channels of distribution to the consumer, and 
whatever good will is established for the product accrues to the re- 
spondent buyer and not to the original sellers. Respondent buyer 
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determines the sales and pricing policies with reference to the sale and 
distribution of such food products purchased for its own account for 
resale, and makes a profit or suffers a loss on each transaction, as the 
case may be. 

Par. 4. In the course and conduct of its business from 1948 to the 
present time, the respondent has purchased direct from a large num- 
ber of sellers at lower net prices, and one of the major items which 
determined these lower net prices was the elimination of the cost of 
brokerage and other sales expense. Normally, these sellers sold their 
products through brokers but in all, or substantially all, of their deal- 

_ ings with respondent, and at respondent’s request and insistence, they 
sold it direct, and the savings in the cost of brokerage was reflected 
in the lower net prices granted respondent. 

The brokerage customarily paid by the sellers to their brokers for 
effecting sales for them usually ranged from 2 to 5 percent, except on 
certain items such as rice on which the rate was 10 cents per hundred- 
weight. 

Topco was never at any time an agent of any of the sellers but 
acted at all times for or in behalf of itself or its members in the out- 
right purchase of its food products for resale. In all or substantially 
all instances, the seller negotiated the sale with Topco direct without 
the aid of brokers, but shipped the products of the various members 
of Topco as instructed by respondent. The seller invoiced the goods 
to respondent, who remitted to the seller. Topco in turn invoiced or 
billed its respective members. 

Among the methods employed by respondent in obtaining these 
lower net prices which reflect brokerage are the following: 

(1) One method respondent devised in obtaining and arriving at 
these lower net prices was on the basis of what respondent termed a 
“cost plus” arrangement whereby the seller would furnish the respond- 
ent a break-down of the costs of his raw materials plus the cost of 
manufacture, cost of cans, cartons, packaging, etc., but excluding all 
sales expenses which included the cost of brokerage. 

(2) Another method used in arriving at these lower net prices was 
by taking the seller’s regular published price list at which he sold his 
products to his other customers and deducting the cost of brokerage 
therefrom. 

An example of the manner in which respondent received a lower net 
price in lieu of, or which reflects, brokerage by buying direct was in the 
purchase of rice from Wonder Rice Mills, Inc. (formerly Adolphus 
Rice Mills, Inc.), of Houston, Texas. Respondent was for a time in 
1950 receiving a base price 10 cents per hundredweight lower than the 
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seller was charging its other customers who were buying through 
brokers, and this difference in price was the same, or approximately 
the same, the seller was paying its brokers who usually negotiated 
sales for it. It was customary for the seller to price and sell its rice at 
a specified amount per hundred-weight, plus a certain amount for 
packaging, usually referred to as “packaging mark-ups.” In the 
early part of March 1951, however, the seller discontinued this differ- 
ence in base price to respondent, but about the same time he continued 
this very same brokerage allowance to respondent by reducing his 
packaging mark-ups by an equal amount. The seller notified the 
respondent of the change in the method of allowing brokerage at the 
time the change was made. 

Representative of a few of the suppliers from whom respondent 
made substantial purchases during 1950 and/or 1951 and from whom 
respondent received lower net prices in lieu of, or which reflect broker- 
age, are: 


G. S. Suppiger Company, St. Louis, Purity Cheese Company, Mayville, 


Missouri. Wisconsin. 
Wonder Rice Mills, Inc. (formerly ‘Butterfield Canning Company, Muncie, 
Adolphus Rice Mills, Inc.), Houston, Indiana. 
Texas. Fireside Marshmallow Company, Chi- 
Meeter Brother & Company, Union cago, Illinois. 
Grove, Wisconsin. Marshall Canning Company, Marshall- 
town, Iowa. 


Par. 5. In the course and conduct of its business the respondent 
purchased food products for resale from the above-named vendors, 
and many others, who, at respondent’s direction, transported these 
food products from the several vendors’ places of business located in 
various States of the United States to respondent’s members located 
in many States different from the States in which the vendors were 
located. Such purchases and transportation of these food products 
were made during the three or four years last past. 

Par. 6. In receiving and accepting lower prices in lieu of, or which 
reflect, brokerage as hereinbefore alleged and described, the respondent 
in the course and conduct of its business in commerce, as “commerce” 
is defined in the aforesaid Clayton Act, has received and accepted 
something of value as a commission, brokerage or other compensation 
or allowance or discount in lieu thereof from numerous vendors in 
connection with the purchase of food products for its own account 
for resale during the three or four years last past. 

Par. 7. The acts and practices of the respondent as hereinabove 
alleged and described violate subsection (c) of Section 2 of the Clay- 
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ton Act, as amended by the Robinson-Patman Act (U.S. C. Title 15, 
Section 13). 


DeEcIsION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated August 17, 1954, the 
initial decision in the instant matter of hearing examiner Abner E. 
Lipscomb, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


On February 2, 1954, the Federal Trade Commission issued its com- 
plaint against Topco Associates, Inc., charging that corporation with 
acts and practices in violation of the Clayton Act, as amended. Sub- 
sequent to service of this complaint upon the respondent, respondent, 
by its president and its attorney, entered into an agreement with 
counsel in support of the complaint, and, pursuant thereto, submitted 
to the hearing examiner a Stipulation For Consent Order. 

In this stipulation respondent is identified as a corporation organized 
under the laws of the State of Wisconsin, with its office and principal 
place of business located at 431 South Dearborn Street, Chicago, 
Illinois. Respondent admits all the jurisdictional allegations set forth 
in the complaint and stipulates that the record herein may be taken 
as if the Commission had made findings of jurisdictional facts in ac- 
cordance with such allegations. The filing of an answer to the com- 
plaint and all further procedure before the hearing examiner and the 
Commission are expressly waived. Respondent agrees that the order 
hereinafter set forth shall have the same force and effect as if made 
after full hearing, presentation of evidence, findings and conclusions 
thereon, and specifically waives all right, power or privilege to contest 
the validity of said order. Said stipulation recites that it was executed 
for settlement purposes only; that its execution does not constitute an 
admission by respondent of the violations of law alleged in the com- 
plaint ; that said complaint may be used in construing the terms of the 
order herein; and that said order may hereafter be altered, modified or 
set aside in the manner prescribed by law. 

It is further agreed therein that said Stipulation For Consent Order, 
together with the complaint, shall constitute the entire record of this 
proceeding, and that the order contained therein may be entered upon 
the record, in disposition of this proceeding, without further notice. 
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In view of the provisions of the Stipulation For Consent Order as 
outlined above, it appears that the order contained therein will resolve 
all the issues arising by reason of the complaint in this proceeding, and 
will safeguard the public interest to the same extent as could be ac- 
complished by full hearing and other adjudicative procedure waived 
in said stipulation. Accordingly, the hearing examiner, in con- 
sonance with the terms of said agreement, accepts the Stipulation For 
Consent Order submitted herein, and issues the order contained 
therein, as follows: 

ORDER 


It is ordered that the respondent, Topco Associates, Inc., a corpora- 
tion and its officers, directors, associates or employees, directly or 
through any corporate or any other device, in connection with the 
purchase of food products or any other merchandise in interstate 
commerce, as “commerce” is defined in the aforesaid Clayton Act, do 
forthwith cease and desist from: Receiving or accepting from any 
seller, directly or indirectly, anything of value as a commission, broker- 
age, or other compensation, reflected in a lower price, or otherwise, or 
any allowance, or discount in lieu thereof, on or in connection with 
purchases made for respondent’s own account or for the account of any 
of its members, or while acting for or in behalf of a purchaser as an 
intermediate agent, or subject to the direct or indirect control of such 
purchaser. 

It is further ordered that the respondent shall, within sixty (60) 
days after service upon it of notification that this order has become the 
decision of the Commission, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which it has com- 
plied with this order. 
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InN THE MarTrer or 
KAY WINDSOR FROCKS, INC., ET AL. 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 2 (D) OF THE CLAYTON ACT AS AMENDED 


Docket 5735. Complaint, Jan. 25, 1950—Decision, Aug. 18, 1954 


Order requiring two associated corporate manufacturers of women’s and misses’ 
dresses, with factories in Boston and Fall River, Mass., respectively, and 
common New York show rooms and a common manager, to cease violating 
Sec. 2 (d) of the Clayton Act as amended, by granting credits to certain 
customers as compensation for advertising services without advising their 
competitors that any advertising credit plan was in effect, and by granting 
credits to other customers at disproportionate unit rates and upon unequal 
minimum purchases. ' 


Before Mr. Clyde M. Hadley, hearing examiner. 

Mr. William H.. Smith, Mr. Peter J. Dias, and Mr. Richard EF. Ely 
for the Commission. 

Mr. Bernard FE. Singer, of New York City, and Mr. J. J. Spiegel, 
of Boston, Mass., for respondents. 


Orpver ADOPTING Inrrta, Dectston AS THE DECISION OF THE 
COMMISSION AND ORDER To Fire Report oF CoMPLIANCE 


This case having come on for hearing before the Commission upon 
the appeal filed by the respondents from the initial decision of the 
hearing examiner; and | 

The Commission, for reasons stated in its opinion which is sepa- 
rately issuing herein, having determined that the appeal should be 
denied and that the: findings as to the facts, conclusion and ayer 
contained in the initial decision are appropriate: 

It is ordered that the respondents’ appeal be, and it hereby is, ead: 

It is further ordered that the initial decision of the hearing exam, 
iner, a copy of which is attached, be, and it hereby is, adopted as the 
decision of the Commission. 

It is further ordered that the rospocilante shall, within sixty (60) 
days after service upon them of this order, file aril the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the:order to cease and desist. .. <_., 

Commissioner Carretta not participating. 

Said initial decision, thus adopted by the Commission as its denigion; 
follows: 
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Pursuant to the provisions of the Act of Congress entitled “An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (the 
Clayton Act), as amended by the Robinson-Patman Act, approved 
June-19, 1936 (15 U. S. C., Sec. 13), the Federal Trade Commission 
en January 25, 1950, issued and subsequently served its complaint 
in this proceeding upon Kay Windsor Frocks, Inc., a corporation, 
Aaron Shapiro, individually and as its president and treasurer, 
Winnie Peck, Inc., a corporation, and Lou Swartz, individually and 
as its president and treasurer, charging them with violation of sub- 
section (d) of Section 2 of said Act as amended. After the filing of 
answer to the complaint, hearings were held at which testimony and 
other evidence in support of and in opposition to the allegations of 
the complaint were introduced before the above-named trial examiner 
théretofore duly designated by the Commission, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
consideration by said trial examiner on the complaint; answer thereto, 
testimony and other evidence, proposed findings as to the facts and 
conclusions presented by counsel, oral argument not having been re- 
quested; and said trial examiner, having duly considered the record 
herein makes the following findings as to the facts, conclusion drawn 
therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. (a) Respondent Kay Windsor Frocks, Inc., is a 
Massachusetts corporation, with its office and principal place of busi- 
ness'‘Tocated at 75 Kneelarid Street, Boston, Massachusetts. __ 

(b) Respondent Aaron Shapiro, an individual, is the President and 
Treasurer of said respondent Kay Windsor Frocks, Inc., at the same 
address; and directs, controls and is responsible for its acts and 
practices. 

(c) Respondent Winnie Peck, Inc., is a Massachusetts corporation, 
with its office and principal place of business located at Eddy Mill 
No. 1, Fall River, Massachusetts. 

(d) Respondent Lou Swartz, an individual, is the President and 
Treasurer of said respondent Winnie Peck, Inc., at the same address; 
and during the time mentioned herein, has directed, controlled, and 
been responsible for its acts and practices. 

Par. 2. During the period of time from about September, 1948, 
to the present, respondents, have engaged in the business of manu- 
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facturimg women’s dresses in factories located in Massachusetts and 
of selling them to customers with places of business located in various 
States of the United States and in the District of Columbia, for re- 
sale within the United States. In the conduct of their business such 
dresses were shipped and caused to be transported by respondents 
from their factories to the places of business of said customers. 

Par. 8. During said period of time, Kay Windsor Frocks, Inc., 
owned 50% of the stock of respondent Winnie Peck, Inc., and acted 
as selling agent for that respondent. Both corporate respondents 
shared the same showrooms at 1350 Broadway and later 1400 Broad- 
way, New York, N. Y., and employed the same individual as sales 
manager. Kay Windsor Frocks, Inc., maunfactured misses’ sizes 
and Winnie Peck, Inc. manufactured ladies’ sizes in the same or 
similar styles of dresses. The corporate respondents sold their mer- 
chandise to the same customers, at the same prices, and granted some 
customers advertising credits, based upon the size of the purchase of 
merchandise of either or both corporate respondents. The respond- 
ents proportionalized between themselves the credits so granted. In 
thus conducting their business, respondents jointly engaged in the 
acts and practices hereinafter found. 

Par. 4. In the course of their business in commerce, respondents 
sold their garments direct to retailers. In some cases such retailers 
placed their orders with respondents through buying syndicates and 
resident buyers, for whose services the retailer paid. In all instances 
the retailers were invoiced directly by the respondents; in all in- 
stances the merchandise was shipped directly to the retailer by the 
respondents, and in all instances payments were made directly by 
the retailers to the respondents. In those instances where credits 
were granted, they were granted directly by the respondents to the 
retailers. It is therefore found that all retailers to whom respondents 
sold their garments were customers of the respondents. 

Par. 5. During said period of time, in the course of selling their 
dresses in commerce, respondents granted or contracted to grant 
credits to various customers in consideration or as compensation. for 
advertising services furnished or to be furnished by or through said 
customers in connection with their handling, offering for resale or 
resale of said dresses. Such credits were in reduction of the purchase 
prices of respondents’ dresses which they sold to their customers. 

Par. 6. During the same period of time, in the course of selling 
their dresses in commerce, respondents did not offer or otherwise 
make available any advertising credits to other customers engaged 
in the resale of respondents’ dresses. 
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:. Par. 7. Respondents offered advertising credits to certain of their 
customers on the following basis: for off-season initial purchases of 
a minimum of 600 units, an advertising allowance of 25 cents per unit 
when advertised by the customer; or half the cost of the advertising, 
whichever was less. Notwithstanding the terms of this offer, such ad- 
vertising credits were granted by respondents to customers who pur- 
chased much less, in varying amounts, than the so-called requisite 600- 
unit minimum initial purchase; the credits as granted by respondents 
varied in amount and percentage, often exceeding the prescribed 25- 
cent maximum, as, for example, 31, 33, 43, 44 and 50 cents per unit; and 
the stated limitation of such credits to off-season purchases was not en- 
forced by respondents. 

Par. 8. It is found that such payment or consideration was not 
available to all customers on proportionally equal terms, in that re- 
spondents failed to advise some customers of the fact that any adver- 
tising credit plan was in effect, while to other customers, respondents 
granted credits at disproportionate unit rates, and upon unequal mini- 
mum purchases, 

Par. 9. Those customers of respondents to whom advertising credits 
were granted, offered or made available, were in competition in the sale 
of respondents’ dresses with other customers of respondents to whom 
no advertising credits were granted, offered, or made available; and 
various customers of respondents to whom advertising credits were 
granted at disproportionate unit rates and for unequal minimum pur- 
chases were in competition with each other. 


CONCLUSION 


The acts and practices of the respondents as herein found violate 
subsection (d) of Section 2 of the Clayton Act as amended by the 
Robinson-Patman Act (U.S. C. Title 15, Sec. 13). 


ORDER 


It is ordered, That the respondents, Kay Windsor Frocks, Inc., 
Aaron Shapiro, individually and as president and treasurer thereof, 
Winnie Peck, Inc., and Lou Swartz, individually and as president and 
treasurer thereof, their representatives, agents, and employees, jointly 
or severally, directly or through any corporate or other device, in con- 
nection with the sale of any of respondents’ dresses in commerce, as 
“commerce” is defined in the Clayton Act as amended, do forthwith 
cease and desist: 

From paying or contracting to pay, or granting or contracting to 
grant, or allowing anything of value, including credits for advertising 


ee ot 
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services, to or for the benefit of any customer as compensation or in 
consideration of any newspaper advertising or other services or facili- 
ties furnished by or through said customer in connection with the sale 
or offering for sale of respondents’ dresses, unless such payments, 
credits, or allowances are available on proportionally equal terms to 
all other customers competing in the distribution of such dresses. 


OPINION OF THE COMMISSION 

Per Curiam: 

This case comes before us upon the appeal of respondents from the 
initial decision of the hearing examiner, which held that respondents 
have engaged in acts and practices in violation of subsection (d) of 
Section 2 of the Clayton Act, as amended by the Robinson-Patman 
Act. 

The respondent corporations have engaged in the manufacture of 
cotton dresses which have been sold in commerce by the respondents to 
department stores, specialty shops and other retailers for resale to the 
public. The initial decision held, in effect, that the respondents had 
granted to some customers credits or payments in consideration for 
advertising services furnished by those stores in offering respondents’ 
garments for sale and that credits or payments for such services were 
not available on proportionally equal terms or available at all to others 
competing in the distribution of respondents’ dresses with the custom- 
ers to whom payments were granted. Representatives of the respond- 
ents testified to the effect that the respondents’ program of granting 
compensation for newspaper advertising was limited to crediting 
customers at the rate of 25¢ per garment purchased or one-half the 
cost of that advertising, whichever happened to be the lesser amount, 
in the event the customer (a) purchased on an initial order a minimum 
of 600 cotton dresses, and (b) made such purchase during certain off- 
season periods for sales promotions in January or immediately after 
Easter. As the initial decision in effect found however, the respond- 
ents did not adhere to those terms but, on the contrary, granted credits 
or compensation for advertising services to customers who bought 
much less than the requisite 600 minimum initial purchase and as 
granted by respondents these credits, in instances, varied in amount 
and percentage often exceeding the prescribed 25¢ maximum. Neither 
was the stated limitation to off-season purchases adhered to. 

The evidence presented in this proceeding which is pertinent to the 
matters raised under the appeal relates primarily to sales made by 
respondents to stores located in New York City, Newark, New Jersey, 
and Hartford, Connecticut, and respondents, among other things, con- 
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tend that the hearing examiner erroneously rejected certain findings 
proposed for his adoption and that he erred in those connections also 
in ruling that the practices engaged in by respondents in each of such 
areas were unlawful. Turning first to the New York City area, the 
evidence shows that the respondents’ deliveries of their garments to 
one of their customers, Franklin Simon, upon its purchases extended 
from January 13, 1949, when an initial shipment exceeding 1400 gar- 
ments was made, to June 30 of that year. During such period, 
Franklin Simon received in excess of $3,500 as credits toward their 
advertising of respondents’ dresses and of this amount two credits 
totaling approximately $900 were accorded in June of that year. 
Two of the newspaper advertisements for respondents’ lines of gar- 
ments, as inserted by Franklin Simon, appeared on April 24, 1949, and 
May 22, 1949, both dates being subsequent to Easter of that year. 
Respondents’ deliveries to R. H. Macy & Company, Inc., a retailer 
competing in the resale of their dresses, extended from April 18, 1949, 
the day following Easter, to June 17 of that year on its purchase of 
approximately 800 garments. The record clearly shows that R. H. 
Macy & Company, Inc., received no advertising allowances or credits, 
that none was offered to it and that the respondents did not inform 
that concern’s representative as to any terms or conditions under 
which the customer might receive compensation or allowances for 
services in advertising respondents’ garments. 

In this connection, the respondents urge that it cannot be properly 
found that credits or compensation for advertising services were not 
available on proportionally equal terms to these two competing cus- 
tomers for the reason that R. H. Macy & Company, Inc., made no off- 
season purchases. However, the circumstance that one store may 
have made one or more off-season original purchases of more than 600 
dresses prior to the time when its competitor did its buying and per- 
haps placed various reorders thereon does not justify the respondents” 
failure to inform as to the conditions under which credits would be 
granted or to offer allowances to R. H. Macy & Company, Inc., on 
terms proportionally equal to those being granted to its competitor. 

We accordingly conclude that the hearing examiner correctly 
rejected those of respondents’ proposed findings which were to the 
effect that the record fails to support conclusions that respondents’ 
credits were not available among its New York City customers as 
required under the Act. Rejected also is the respondents’ contention 
that the hearing examiner erred in concluding in effect that the Act 
requires that sellers must inform ‘customers as to the terms under 
which they may receive compensation for services or otherwise offer 
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such credits when they have been made available to resellers competing 
with such customers. Although the word “available” rather than 
“offered” appears in the relevant subsection of the Act, the statute 
contemplates that customers competing in the resale of a seller’s 
merchandise be afforded equal opportunity to share in payments for 
promotional services in the event the seller elects in the first instance 
to provide it to one of their competitors. A course of conduct under 
which a seller fails to inform respecting such compensation or make 
known his terms or otherwise to offer them to one customer while 
granting payment for services to his rival reseller essentially repre- 
sents concealment. In such case, the credit or allowance is not “avail- 
able” to the unfavored competitor, for all practical purposes a 
withholding and denial of opportunity to share occur, and the law is 
violated. 

In Newark, the respondents were selling their merchandise to 
three retailers. Of the two to whom no advertising credits were 
offered and who were not informed by respondents of conditions 
under which advertising credits could be received, one purchased 
directly from respondents and the other purchased through a resident 
buyer. The third, Kresge-Newark, made its purchases through 
Mutual Purchasing Syndicate. Illustrative of the respondents’ sev- 
eral transactions with this concern was the group or bulk purchase 
made on March 18, 1949, for April 18th-delivery which was placed 
by Mutual’s subsidiary for 6,386 dresses. Respondents agreed to 
grant $1,645 in advertising credits and permitted Mutual to allocate 
that amount among the retailers whose names appeared on the dis- 
tribution sheets. Kresge-Newark received an advertising credit of 
$150 on its purchase of 300 dresses representing a portion of that 
bulk purchase. To it and the other participating retailers, respond- 
ents shipped the merchandise directly and in all instances billed them 
for the merchandise and granted them credits directly. Payment for 
their dresses likewise came to respondents from the stores and not 
through Mutual. Respondents, however, contend that Mutual alone 
was the customer in these transactions and that the credits or pay- 
ments made to Kresge-Newark have not been paid to a “customer” 
of respondents within the meaning of the Act. 

In the circumstances here, however, whatever legal relationship 
and rights were created as between Mutual Purchasing Syndicate 
and the respondents as a result of their negotiations is not controlling 
to a determination as to whether the retail stores named at the outset 
to receive the merchandise and designated as future recipients of re- 
spondents’ advertising credits were customers of the respondents. 
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Consummation of the transactions, as contemplated by Mutual Buy- 
ing Syndicate and the respondents, necessarily entailed a course of 
direct dealing between the respondents and the merchants identified 
in the distribution sheets with respect to all essential phases of the 
transactions. In a very real sense therefore, each of the stores for 
which this group buyer was acting must be regarded as a “customer” 
of the respondents and the Commission accordingly is of the opinion 
that the challenged rulings of the hearing examiner relating to the 
practices engaged in by respondents in the Newark area are free from 
prejudicial error and that the objections thereto as interposed by the 
respondents in support of their appeal are without merit. 

With respect to the Hartford area, several retailers were com- 
petitively engaged in the resale of the respondents’ garments. Of 
the two customers who received advertising credits, one bought his 
merchandise from the respondents directly, the other made his pur- 
chases through Mutual, and in February, 1949, they were accorded 
credits of $77.24 and $75.00, respectively. Another of the respond- 
ents’ Hartford customers was Blue Bird Shops, Inc. This purchaser 
received no credits or payments, it was not informed by the re- 
spondents of any program under which credits would be accorded by 
them and none was offered. Respondents contend that it cannot be 
properly concluded that credits were not available to this customer 
for the reason that it made no purchases in January. Although the 
record indicates that this customer made no January purchases, on its 
purchases it received March and early April deliveries prior to 
Easter, the date when one of the respondents’ so-called off-season pro- 
motions was effective. Everything considered, it is evident from the 
record that credits and compensation for advertising services were 
not available on any terms to one competing customer in the Hartford 
area and that as between the two others which received payments, 
they received credits at differing or proportionally unequal rates per 
garment, neither of which rates reflected the 25¢ per unit amount 
which respondents have stated represented their unit rate. Respond- 
ents’ objections to the conclusions reached by the hearing examiner 
in reference to these matters must be rejected. 

The respondents contend that the order to cease and desist as con- 
tained in the initial decision is too broad in scope and that it is not 
sufficiently specific and they propose certain language of limitation 
for adoption into the order. It is not correct, as respondents in ef- 
fect, contend, that the order is deficient in specificity because of the 
similarity of its language and import to that of the subsection of the 
Act to which the respondents’ violations of law relate. Since they 


ee 


KAY WINDSOR FROCKS, INC., ET AL. 97 
89 Opinion 


are intended to prevent occurrence in the future of illegal activities 
and are prospective in their operation, the Commission’s orders neces- 
sarily must be somewhat general in scope. To be effective, such or- 
ders must proscribe the unlawful practice or course of conduct typi- 
fied by the acts performed in the past. Inasmuch as the prohibition 
of the order is directed to the respondents’ practice of failing to make 
compensation for services or facilities available on proportionally 
equal terms during the course of their performance of the acts re- 
ferred to in the initial decision and this commercial practice is the 
one with which the subsection here pertinent is concerned, the order 
is not to be regarded as unduly broad in its scope. It would not be 
in the public interest, however, to restrict the order as requested by 
respondents so that it would be applicable only to credits for adver- 
tising services. To do so, would exclude therefrom any payments in 
lieu of the aforesaid ones which the respondents might elect to pro- 
vide in the future for other types of facilities or services similarly 
furnished by or through customers. With respect to respondents’ 
additional request that a definition of the term “customer,” as defined 
by the hearing examiner, be included in the order, it is to be noted 
that the initial decision has not undertaken to enumerate all situa- 
tions under which the relationship of seller and customer may arise 
but instead sets forth the reasons why the retail stores which pur- 
chased through Mutual Buying Syndicate or through resident buyers 
must be regarded as customers of the respondents in the circumstances 
here. There appears no necessity, however, for incorporating in our 
order definitive language in general reference to seller-customer re- 
lationships. Moreover, the difficulties attendant to an undertaking to 
define all conditions of commercial dealing through which such rela- 
tionship may be created are obvious. These requests of the respond- 
ents are not being granted. 

Respondents contend also in connection with the foregoing matters 
that the order should specify in what fashion the respondents’ allow- 
ances were not “available” and the manner in which they were not 
granted on proportionally equal terms. Counsel supporting the com- 
plaint do not oppose ‘these particular requests and in the brief ad- 
ditionally offer for our consideration certain statements bearing on 
these matters which they suggest be appended to the order. First to 
be considered in these connections is the request, among others, of 
counsel supporting the complaint that the order to cease and desist as 
issued by the Commission be supplemented to the end that it in effect 
contain a description of the allowances not. available heretofore from 
the respondents on proportionally equal’terms and include in such 
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category credits for services granted only upon initial minimum pur- 
chases of 600 garments. It is evident from the record that the re- 
spondents essentially had no uniform terms with respect to purchases: 
and credits but granted credits to some and withheld offering them to 
competing retailers to accommodate their own purposes. On the 
other hand, the decision and rulings below have not determined 
whether this minimum purchase requirement, had it been uniformly 
imposed as a condition to the granting of credits to competing cus- 
tomers, would or would not have constituted proportionally equal 
terms among customers in the light of conditions prevailing in the 
women’s apparel industry. The issues as framed by the pleadings 
and otherwise cannot be deemed to permit or require a decision on that 
question at this time. The requests of counsel supporting the com- 
plaint are not being granted. 

Reverting now to the respondents’ request for specificity, an in- 
stance previously noted in which allowances were not granted on pro- 
portionally equal terms by the respondents is revealed by the evidence 
which relates to the payments reflecting different rates per garment 
unit as accorded to two of the Hartford customers. The initial deci- 
sion clearly identifies the competitive situations in which allowances 
were not “available” at all as being those in which customers in compe- 
tition with grantees of respondents’ credits were not offered credits or 
wherein there was a failure to inform as to terms under which they 
likewise could receive compensation for services. In connection with 
these situations, it is apparent that in instances unfavored customers 
(a) engaged in in-season resale of garments while in-season discounts 
were being granted to competing customers, or (b) made some pur- 
chases before Easter or during the course of one of the respondents” 
out-of-season promotional periods and resold competitively with other 
retailers who were contemporaneously receiving or who previously 
had been granted out-of-season credits on similar quantities purchased 
in the course of another sales promotion period. Having determined 
that an order broad enough to proscribe the unlawful course of conduct 
engaged in is fully warranted here, we likewise conclude that it would 
not be appropriate to restrict its application unduly and that no useful 
purpose would be served by granting the requests to supplement the 
order by adding reference to the specific acts from which respondents” 
violations of law have stemmed. 

Subsequent to the date upon which the oral arguments of counsel 
were held before the Commission in this case, changes in the member- 
ship of the Commission have occurred. The determinations as made 
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here are based on our consideration of the entire record and the Com- 
missioners participating, who were ‘not members at the time when 
such arguments were presented, have duly considered the official tran- 
script of those arguments. The decision, as separately issuing here, 
adopts the initial decision as the decision of the Commission. 

Commissioner Carretta did not participate in this case. 
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In THE MATTER OF 
PUREX CORPORATION, LTD. 
Docket 6008. Complaint, July 14, 1952—Decision, Aug. 24, 1954 


Diswissal for lack of substantial evidence of complaint charging a manufacturer 
in California with discriminating in price in violation of subsec. 2 (a) of the 
Clayton Act as amended in the sale of its “Purex” household bleach and 
“Trend” detergent through offering deals, allowances, rebates, and other 
special discounts in certain sales territories which were not offered in 
other contiguous areas. 

Before Mr. John Lewis, hearing examiner. 

Mr. Austin H. Forkner, Mr. William C. Kern, Mr. Andrew C. 
Goodhope, Mr. Eldon P. Schrup and Mr. Francis C. Mayer for the 
Commission. 

Gibson, Dunn & Crutcher, of Los Angeles, Calif., and Halfpenny, 
Hahn & Cassedy, of Washington, D. C., for respondent. 


ORDER OF THE COMMISSION 


The hearing examiner having filed his initial decision herein and 
counsel supporting the complaint having seasonably filed a notice of 
their intention to appeal from said initial decision, and the time within 
which counsel supporting the complaint could file their appeal brief 
having been extended by orders of the Commission to and including 
August 23, 1954; and 

Counsel supporting the complaint having filed on August 23, 1954, 
a notice of their determination not to perfect their said appeal; and 

No appeal brief having been filed within the time so provided: 

Now therefore, pursuant to Rules XXII and XXIII of the Commis- 
sion’s Rules of Practice, the attached initial decision of the hearing 
examiner did automatically, on August 24, 1954, become the decision. 
of the Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 
STATEMENT OF THE CASE 


The Federal Trade Commission issued its complaint against the 
above-named respondent on July 14, 1952, charging it with having 
violated Section 2 (a) of the Clayton Act, as amended by the Robin- 
son-Patman Act, by discriminating in price between different custom- 
ers of its product, Purex bleach, with resultant injury to competi- 
tion in both the primary and secondary lines of commerce. Said re- 


PUREX CORP. LTD. 101 
100 Findings 


spondent, after being duly served with the complaint herein, filed its 
answer in which it admitted, in substance, having charged certain 
prices as alleged in the complaint, but denied having engaged in any 
discrimination in price between different purchasers and denied that 
its pricing practices resulted in any injury to competition. Said an- 
swer also sets forth certain affirmative defenses under Section 2 (a) 
and (b) of the Act. 

Pursuant to notice, hearings were held before the undersigned hear- 
ing examiner, duly designated by the Commission to hear this pro- 
ceeding, as follows: From October 15, 1952, to October 25, 1952, at 
Los Angeles, California; from March 3, 1953, to March 7, 1953, at 
Minneapolis, Minnesota; and from March 11, 1953, to March 14, 1953, 
at Memphis, Tennessee. At said hearings testimony and other evi- 
dence were offered in support of the allegations of the complaint by 
counsel supporting the complaint, which testimony and evidence were 
duly recorded and filed in the office of the Commission. Respondent 
was represented by counsel at said hearing, and, together with counsel 
supporting the complaint, received full opportunity to be heard and 
to examine and cross-examine witnesses. 

At the close of the evidence offered in support of the complaint, fur- 
ther hearings were suspended pending the filing by respondent of 
motions to strike certain testimony and to dismiss the complaint herein 
for insufficiency of evidence. Said motions were thereafter filed, on 
June 15, 1953, together with a brief in support thereof. A brief in 
opposition to said motions was filed on July 31, 1953, by counsel sup- 
porting the complaint, and counsel for respondent, pursuant to leave 
granted, filed a reply brief on September 15, 1953. Said motions are 
disposed of in accordance with the findings and conclusions. here- 
inafter made. 

Upon consideration of the entire record herein and from his obser- 
vation of the witnesses, the undersigned hearing examiner makes the 
following: 

FINDINGS OF FACT 


I. The business of respondent 


Respondent is a California corporation with its principal office and 
place of business in South Gate, California. It has been engaged since 
1936 in the manufacture and sale of a number of household products, 
the principal one of which is a bleach. called “Purex.” Respondent 
owns or leases plants for the manufacture and sale of Purex bleach 
at South Gate and San Leandro, California; Tacoma, Washington ; 
St. Louis, Missouri; Dallas, Texas; New Orleans, Louisiana; Atlanta, 
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Georgia; and Memphis, Tennessee. Its product, Purex bleach, is 
distributed generally in approximately 75 percent of the territory of 
the United States, embracing about 33 states having about 52 percent 
of the population of the United States, with little or no distribution 
in the Eastern and Atlantic Seaboard states. As of June 30, 1951, its 
net yearly sales of all its products totalled $19,476,366. 

Respondent distributes and sells its products to grocery jobbers, 
cooperative buying organizations and retail stores, located in various 
States of the United States. In the distribution of its products re- 
spondent operates through brokers appointed by it in most of the areas 
where it operates. It divides the areas where it operates into separate 
territories with a broker in each territory, except that it employs no 
broker in its South Gate or St. Louis territories. Each brokerage 
territory is drawn along geographic lines to conform as nearly as 
possible to natural marketing areas. Thus, where a natural market- 
ing area includes sections of more than one state, respondent endeavors 
to include all of such sections within the same brokerage territory. 
An example of this is its Davenport territory, which includes Daven- 
port, Iowa, and Rock Island and Moline, Illinois, and the marketing 
areas contiguous to these three cities. 

Sales are promoted by salesmen of respondent’s brokers, and also 
by a corps of so-called specialty salesmen employed by respondent, 
who call upon various jobbers and retail outlets. Where sales are 
made by respondent’s specialty salesmen directly to the retail stores, 
the particular jobber through whom the retailer normally buys 
receives credit for the sale. 

The bleach industry is characterized mainly by small and medium- 
sized companies. The only company having a national distribution is 
the Clorox Chemical Company of Oakland, California. Respondent 
is the second largest manufacturer in the industry. Of the remaining 
companies, some are purely local in character, operating in a single 
trade territory, while some of the medium-sized companies operate 
in a number of trade territories and states. Although respondent has 
been a significant competitive factor in most of the markets where it has 
operated, it has been outranked by its smaller competitors in a number 
of the markets. Thus in the Des Moines territory the dominant 
bleach company has been and is S & S Cleanser Company, which is a 
purely local company. In. the Minneapolis territory, the predominant 
bleach is manufactured by the Hilex Company, which'is a medium- 
sized company operating in a number of mid-western states. 
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The gravamen of the discrimination charged in the complaint is that 
respondent has offered certain price reductions from its list prices, 
mainly in the form of special deals, in certain of the territories where 
it sells, which have not been offered in other territories. Many of the 
so-called deals are in the form of “free goods,” i. e., respondent offers 
to sell a case of bleach without any charge with each purchase of a 
given number of cases. This has varied from a free case with each 
10 cases purchased to a free case with each two cases purchased. 
(In discussing such deals hereafter they will be referred to in abbre- 
viated form, as e. g., “one free with nine” or “1-9,” meaning one free 
case with each nine purchased.) Some deals do not involve any offer- 
ing of free goods, but are in the form of stipulated reduction from the 
list price, usually varying from 10 cents to 25 cents per case, and, in a 
few instances, to as much as 50 cents per case. 

Some of the deals are arranged so that only the wholesaler (or large 
direct retail account) receives the deal, the customer having the dis- 
cretion whether to pass on the price reduction accruing from the deal. 
Other deals are arranged so that the consumer and retailer also receive 
the benefit of the deal. An example of the latter is the so-called 
5—3-2-1 deal, in which the consumer receives a reduction of 5 cents 
on purchase of a gallon of Purex, 3 cents on a half-gallon, 2 cents on 
a quart, and 1 cent on a pint. The jobber receives an equivalent re- 
duction per case as follows: 20 cents per case for gallons, 18 cents for 
half-gallons, 24 cents for quarts and 24 cents for pints. Some deals 
are strictly retail dealers, in which orders are obtained from the retail 
stores by respondent’s specialty salesmen, and the jobber through 
whom the sale is billed receives a nominal fee for the handling of the 
free goods, usually amounting to 10 cents a case. An example of a 
consumer-type deal is one in which the consumer will receive a quart 
‘free or for one cent, upon purchase of a half-gallon at the regular retail 
price. In this type of deal, the retailer is supplied with a case of 
quarts free with each two cases of half-gallons purchased. Sometimes 
a coupon is distributed which must be presented at the retail store. 
The coupons are redeemed by respondent at one cent over the dealer’s 
regular retail price. 

Some of the deals have been offered for brief periods of time, such 
as a month or two. Some of such deals have been reoffered in the 
same or a different form, after an interval of several months. Other 
deals have remained in effect for over a year. Although respondent 
has not yet offered its evidence, it seems apparent, from the record 
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thus far, that competitive factors and consumer acceptance are the 
determining factors in the extent and duration of such deals. 

Whenever a deal is offered by respondent, all customers in a given 
territory are offered the deal without distinction. However, the 
same deal is not offered simultaneously in all territories. Thus, one 
territory may have a 1-9 deal, another a 1-3 deal, and another may 
have no deal at all. The basis of the discrimination charged in the 
complaint is, in essence, that respondent does not offer the same deal 
simultaneously in all of its territories. 

The record at the close of the case-in-chief of counsel supporting 
the complaint consists of approximately 3,000 pages of testimony and 
several thousand pages of exhibits. Although the complaint alleges 
injury to competition in both the primary and secondary lines of 
commerce, the great bulk of the evidence relates to primary-line 
injury. Such evidence, adduced mainly through competitors of re- 
spondent and wholesalers, relates particularly to the following 
brokerage territories or divisions: Minneapolis, Omaha, Sioux Falls, 
Sioux City, Davenport, Des Moines, Memphis and Dallas. Certain 
evidence, mainly in the form of correspondence, was also offered in an 
effort to show injury between customers of respondent along the 
fringes of brokerage territories where a customer in one territory re- 
ceived the benefit of a deal and a competitor in the adjacent territory 
did not. Although the complaint refers to another product of re- 
spondent, a detergent called “Trend,” and counsel supporting the 
complaint offered evidence showing that respondent had offered deals 
on “Trend” similar to those on Purex, no evidence of actual or prob- 
able injury to competition with respect to the sale of Trend was 
offered. 

The main issue in this case is whether respondent’s pricing prac- 
tices have adversely affected, or may reasonably be expected to have 
such an effect on, competition between respondent and its competitors. 
In connection with the disposition of this issue, there are a number 
of preliminary questions which must first be disposed of: (1) whether 
respondent’s pricing practices are discriminatory, (2) what is the 
proper test of injury in a primary-line case, and (3) whether the 
commerce requirements of the Act have been satisfied with respect 
to the alleged discrimination charged in the Dallas, Texas area. 
There must also be disposed of respondent’s motion to dismiss a 
considerable portion of the testimony of some of respondent’s com- 
petitors on the ground that such testimony is unreliable hearsay. 
The final question for decision is whether the evidence of secondary- 
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line injury in a few fringe areas is sufficient to justify a finding of 
violation of Section 2 (a). 


III. The legal questions 
A. The question of discrimination 


Respondent contends that since the unlawful conduct referred to in 
Section 2 (a) is the discrimination in price between different cus- 
tomers, something more than a mere difference in price between cus- 
tomers must be shown in order to establish such discrimination; 
namely, there must be a competitive relationship between the pur- 
chasers, entitling them to equal treatment. Respondent, accordingly, 
argues that while there may have been differences in the net prices 
in its different territories resulting from the operation of different 
deals, this did not result in any discrimination among its customers, 
since the customers in its different territories were not, with minor 
exceptions, in competition with one another and therefore were not 
entitled to equal treatment. 

Respondent’s position finds some support in the legislative history 

of the Robinson-Patman Act. Thus, we find the following state- 
ment by Congressman Utterbach, one of the managers of the bill 
in the House: 
* * * 9 discrimination is more than a mere difference. Underlying the mean- 
ing of the word is the idea that some relationship exists between the parties 
to the discrimination which entitles them to equal treatment, whereby the 
difference granted to one casts some burden or disadvantage upon the other. 
If the two are competing in the resale of the goods concerned, that relationship 
exists. Where, also, the price to one is so low as to involve a sacrifice of some 
part of the seller’s necessary costs and profit as applied to that business, it 
leaves that deficit inevitably to be made up in higher prices to his other cus- 
tomers; and there, too, a relationship may exist upon which to base the charge 
of discrimination. But where no such relationship exists, where the goods are 
sold in different markets and the conditions affecting those markets set different 
price levels for them, the sale to different customers at those different prices 
would not constitute a discrimination within the meaning of this bill [italics 
supplied] (80th Cong. Rec. 9416). 


Further cited by respondent in support of its position is the follow- 
ing colloquy between Congressmen Boileau and Miller, the latter 
being one of the managers of the bill in the House: 


Mr. BOILEAU. * * * Mr. Chairman, for the purpose of clarifying the con- 
gressional intent, I have taken this time to get the opinion of the distinguished 
gentleman from Arkansas as to his understanding of the meaning of the lan- 
guage at the beginning of section 2 (a), page 5, of the bill. * * * 

My understanding of that language is that the sellers may not discriminate, 
but they may, nevertheless, charge different prices in different communities to 
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persons who are not competitors. In other words, as I understand it—and I 
ask the gentleman whether or not this is his opinion—a seller may sell a com- 
modity in one community at one price and sell it in another community at a 
different price, because those two purchasers, even though they are purchasers. 
for resale, are not competitors, and therefore, there is no discrimination in price. 
Is that the understanding of the distinguished gentleman from Arkansas [Mr. 
Miller]? 

Mr. MILLER. They are operating in different markets. I do not think there 
is any doubt about the language. 

Mr. BOILEAU. I am asking these questions at the request of certain farm 
organizations, and I want to show the Congressional intent. 

Mr. MILLER. As indicated by the gentleman from Nebraska [Mr. Mc- 
Laughlin], the gentleman from Iowa [Mr. Utterback], the gentleman from 
Nebraska [Mr. McLaughlin], the gentleman from Michigan [Mr. Michener], 
and some others were appointed as ‘a special subcommittee to work on this 
bill. That was our understanding. We undertook to draft a bill that would 
deal with the three principal things with which we are all familiar. It was 
not our intention to injure the organizations about which the gentleman is 
speaking. The gentleman has the right interpretation of the bill. 

Mr. BOILEAU. In this particular letter, which refers to this particular sec- 
tion, I quote as follows: 

“We are fearful that this section, viewed in the light of the committee report, 
might be construed to mean that different prices could not be charged by the 
same seller in different markets.” 

Is it the gentleman’s opinion that their fears in this respect are without 
foundation? 

Mr, MILLER. They are entirely unfounded [italics supplied] (80th Cong. Ree. 
8229). 


While the foregoing are indeed persuasive, as are the other author- 
ities cited by respondent, the examiner cannot agree with respondent’s 
position on this issue. Such statements must be read in the light of 
the general purposes of the Robinson-Patman Amendment, which, as 
respondent itself points out, was “aimed at abuses in buying power 
rather than at selling power.” Insofar as the Robinson-Patman Act 
makes it unlawful “to discriminate in price between different pur- 
chasers,” the language used is identical with that in the original Clay- 
ton Act. Congress having used identical language in this respect as 
that contained in the original Clayton Act, it must be assumed, in the 
absence of clear evidence to the contrary, that it intended to give it the 
same meaning which it had under the original Act. The statements 
from the legislative debates, above quoted, merely reflect the concern 
with the evil of price discrimination between large and small pur- 
chasers. However, there is no convincing evidence that Congress, 
while endeavoring to strengthen the Act with respect to abuses of 
buying power, intended to weaken it insofar as the Clayton Act 
attempted to address itself to certain abuses of selling power, one of 
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which was selling at different prices to noncompeting customers in 
different parts of the country in order to drive out or minimize com- 
petition. That the latter. was an evil at which the Clayton Act was 
aimed is apparent from the following statement in the report of the 
House Judiciary Committee: ; 

Section 2 of the bill is intended to prevent unfair discrimination. It is expressly 
designed with a view of correcting and forbidding a common and widespread 
trade practice whereby certain great corporations and also certain smaller con- 
cerns * * * have heretofore endeavored to destroy. competition and render 
unprofitable the business of competitors by selling their goods, wares, and mer- 
chandise at a less price in the particular communities where their rivals are 
engaged in business than at other places throughout the country (H. R. Rep. No. 
627, 638d Cong. 2d Sess., p. 8). 

Whatever merit there may be in respondent’s position, as an original 
proposition, it seems to be now well settled by court decisions that 
differences in price in different sections of the country between non- 
competing customers may constitute discrimination. ‘This interpre- 
tation has been applied in cases arising under the Robinson-Patman 
Amendment, as well as those arising under the original Act. The 
classic example of such price differences between noncompeting 
customers being considered discrimination is the Porto Rican Amer- 
ican Tobacco Company case, which involved a price differential be- 
tween customers in Puerto Rico and those in the United States. The 
court referred to the American Tobacco Company as having, by such 
price difference, “discriminated in price between different pur- 
chasers—those of the United States and of Porto Rico.” Clearly the 
different purchasers were not in competition or in “some relationship” 
entitling them “to equal treatment,” but the price differences were 
nevertheless regarded as discriminatory. More recently in Muller vs. 
F. T. C., 142 F. 2d 511 (C. A. 6, 1944), arising under the Robinson- 
Patman Act, a difference in price between customers in the New 
Orleans area and those in other parts of the country was assumed to be 
discriminatory, the main issue being whether such discrimination had 
resulted in injury to competition. That a mere difference in price 
may constitute discrimination under the Robinson-Patman Act seems 
to have been accepted by a number of the authorities in the field. 
Thus Congressman Patman, in his book “The Robinson-Patman Act” 
(1938), addressing himself to the precise question of whether “the 
word ‘discrimination’ [is] synonymous with ‘different’ as applied to 

prices,” gave the following answer (p. 24): 


1 Porto Rican American Tobacco Oompany v8. American Tobacco Company, 30 F. 2a 234 
(G. A. 2, 1929), Cert. den. 279 U.S. 858. 
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The statement that it shall be unlawful to discriminate in price is of the 
same effect as to say that it shall be unlawful to make a different price. 

To the same effect, see Cyrus Austin, Price Discrimination under 
the Robinson-Patman Act (March 1952) , pp. 18-20, 86. 

While a mere difference in the prices charged to customers in dif- 
ferent areas may be regarded as discrimination, even though the 
customers are not in competition with one another, this does not neces- 
sarily make such differences illegal. Aside from the fact that such 
differences may be justified under Section 2 (a) and (b) of the Act, it 
must be established that the discrimination has resulted, or may 
reasonably be expected to result, in injury to competition of the type 
set forth in Section 2 (a). The nature of such injury is the subject to 
which the examiner now turns. 


B. The question of injury to competition 


A more serious question presented has to do with the criterion to be 
followed in determining whether a discrimination in price has injured 
or may reasonably tend to injure competition. It is the position of 
respondent that where a seller charges different prices to noncompet- 
ing purchasers in different geographic areas, the test of whether there 
has been or may be injury to competition is whether there exists a 
“predatory intent, collusion or monopolistic practices.” ? Counsel 
supporting the complaint, on the other hand, argues that the Robinson- 
Patman Act was intended “to reach discriminatory practices resulting 
in injury to a single individual [competitor] * * *” and that it is not 
necessary to show injury to “competition generally” as it was under 
the original Clayton Act. Thus, we find respondent contending for a 
test which would require a showing that the difference in price was 
part of a purposeful scheme to drive competitors out of business or 
that it tended substantially toward the creation of a monopoly, while 
counsel supporting the complaint argues for a test which would require 
a showing merely that a single competitor had been injured. Since 
the voluminous evidence on injury to competition must be evaluated 
in the light of some proper legal criterion, it is necessary to determine 
which of these tests is the correct one, or, in fact, whether either of 
them is accurate. 


2 Although respondent contended initially that there could be no discrimination unless 
there was some relationship between the purchasers entitling them to equal treatment, 
it apparently concedes for purposes of this discussion, that a price difference between 
noncompeting customers may be discriminatory, providing the necessary showing of 
injury is made. 
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Price discrimination is within the prohibition of the statute: 


* * * where the effect of such discrimination may be substantially to lessen 
competition or tend to create monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with the customer of either of 
them * * * Titalics supplied]. 


The italicized language is the portion added to the original Clay- 
ton Act by the Robinson-Patman Amendment of 1936. It is this 
portion which counsel supporting the complaint claims liberalized the 
test from one of showing injury to “competition generally” to merely 
requiring the showing of injury to a “single individual” competitor. 

An examination of the legislative history discloses that there is 
some support for the position taken by counsel supporting the com- 
plaint. Thus, we find the following statement by Congressman Utter- 
bach, as part of the same explanation of the bill to which reference has 
previously been made: 


The discriminations prohibited by this bill are those whose effect may be: 

1. Substantially to lessen competition in any line of commerce STO, 

2. To tend to create a monopoly in any line of commerce; or, 

3. To injure, destroy, or prevent competition : 

(a) With any person who either grants or knowingly receives the benefit of 
such discrimination; or, 

(b) With customers of either of them (i. e., the grantor or grantee). 

Effects nos. 1 and 2 above correspond to those required to be shown under the 
old section 2 of the Clayton Act. Generally speaking, they require a showing of 
effect upon competitive conditions generally in the line of commerce and market 
territory concerned, as distinguished from the effect of the discrimination upon 
immediate competition with the grantor or grantee. The difference may be 
illustrated where a nonresident concern opens a new branch beside a local 
concern, and with the use of discriminatory prices destroys and replaces the local 
concern as the competitor in the local field. Competition in the local field gen- 
erally has not been lessened, since one competitor has been replaced by another ; 
but competition with the grantor of the discrimination has been destroyed. The 
present bill is, therefore, less rigorous in its provisions as to the effect required 
to be shown in order to bring a given discrimination within its prohibitions 
[italics supplied] (80th Cong. Rec. 9417 ) 


The illustration given by Congressman Utterbach suggests that 
injury to a single competitor of the seller may be sufficient to injure 
competition with the latter. However, it is possible to interpret the 
Congressman’s reference to “the use of discriminatory prices” as 
contemplating a situation where the seller is selling at different prices 
to competing buyers in the same local area rather than at the same price 
to all buyers in the area.? , 


%See Congressman Utterbach’s definition of discrimination, supra, as involving a 
situation where there is a competitive relationship between the purchasers, 
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Counsel in support of the complaint further cites, as upholding 
his position, a statement in the Committee Report of the Senate Com- 
mittee on the Judiciary to the effect that the change in the language of 
Section 2 referred to above— 


* * * accomplishes a substantial broadening of a similar clause Now contained 
in section 2 of the Clayton Act. The latter has in practice been too restrictive, in 
requiring a showing of general injury to competitive conditions in the line of 
commerce concerned; whereas the more immediately important concern is im 
injury to the competitor victimized by the discrimination. Only through such 
injuries, in fact, can the larger general injury result, and to catch the weed in 
the seed will keep it from coming to flower [italics supplied] (Sen. Rep. No. 1502, 
74th Cong., 2d Sess. (1936), p. 4). 

Substantially identical language appears in the Report of the House 
Committee on the Judiciary (H. R. Rep. No. 9987, 74th Cong., 2d 
Sess., p. 8). 

Respondent argues that such expressions of legislative intent must 
be viewed in the light of the general objective of the Robinson-Patman 
Act, viz., to prevent abuses by large buying groups which the original 
Clayton Act was not thought effectively to prevent, and that there 
was no intent to change the law insofar as competition among sellers 
is concerned. This position also has considerable support in the legis- 
lative history. Thus, in the same Report of the Senate Committee 
quoted by Counsel supporting the complaint, we find the following 
statement with respect to the general purpose of the Act. 

The bill proposes to amend section 2 of the Clayton Act so as to suppress more 
effectively discriminations between customers of the same seller not supported by 
sound economic differences in their business position or in the cost of serving 
them (Senate Rep. No. 1502, 74th Cong., 2d Sess., p. 3) [italics supplied]. 

Further supporting respondent’s position is the following state- 
ment by Congressman Patman, co-author of the bill: 

What are the objectives of this bill? Mr. Chairman, there has grown up 
in this country a policy in business that @ few rich, powerful organizations by 
reason of their size and their ability to coerce and intimidate manufacturers 
have forced those manufacturers to give them their goods at a lower price than 
they give to the independent merchants under the same and similar circum- 
stance and for the same quantities of goods. Is that right or wrong? It is 
wrong. Weare attempting to stop it, recognizing the right of the manufacturer 


to have a different price for a different quantity where there is a difference in 
the cost of manufacture. [Italics supplied.] (80th Cong. Rec. 8111). 


Congressman Patman further stated that the proposed bill was: 


* * * designed to accomplish what so far the Clayton Act has weakly at- 
tempted, namely, to protect the independent merchant, the public whom he 
serves, and. the manufacturer from whom he buys from exploitation by his 
chain competitor, [Italics supplied.] (79th Cong. Ree. 9078). 
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It is apparent from the foregoing that what Congress was con- 
cerned with was the evil of the large buyers forcing manufacturers to 
give them favored price treatment as against their smaller competi- 
tors, rather than with territorial price differences initiated by man- 
ufacturers for their own purposes. 

In support of its argument that the Robinson-Patman Amendment 
was not intended to change the test under the Clayton Act, insofar 
as competition between sellers is concerned, respondent cites state- 
ments made by Congressman Patman in his book, The Robinson- 
Patman Act. While the Congressman’s book is not technically a 
part of legislative history, his views are significant as reflecting the 
understanding of a co-author of the bill. Thus, at page 59 of the 
book there appears the following answers to questions submitted to 
the Congressman, involving the question at issue: 

Question. Can I sell at different prices to different customers in different 
cities who are not in competition with each other? 

Opinion. Yes, so long as the sale is not below cost. There would be no dis- 
crimination within the application of the Act, unless a deliberate attempt were 
made to destroy, or substantially lessen, competition in some locality, or in pri- 
mary lines of commerce. 

s * * * * * * 

Question. Is it a price discrimination under the Act for a manufacturer to 
sell either to a wholesaler or retail buyer, at a point say in Vermont, at a 
different price than a buyer doing a similar type of business in Miami, Florida? 

Opinion. If the two stated customers do not regularly overlap in their normal 
trading areas, there would be no discrimination within the provisions of the 
Act, unless purposefully low prices were maintained in order to destroy competi- 
tion. [Italics supplied). 

In the opinion of the hearing examiner, the legislative history does 
not sustain the position of counsel supporting the complaint that the 
Robinson-Patman Amendment was intended to protect individual 
competitors from injury. While some of the statements referred to 
by counsel do give some support to this position, they must be viewed 
in the light of the fact that the attention of Congress was focused on 
protecting the independent merchant from his larger competitors. 
At one time there had been some question whether the Clayton Act 
was even applicable in a secondary-line injury case. While this ques- 
tion has been settled by the American Can Company case,‘ there still 
appeared to be some question as to how much of a showing of injury 
was required to establish injury in a secondary-line case. It was in 
the light of this background that the Robinson-Patman Act was 


enacted. 


4 George Van Camp & Sons Co. v. American Can Company, 278 U.S. 265. 
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However, while Congress intended to insure that the enforcement 
of the act was not frustrated by the requirement for a generalized 
showing of injury, it was not its intention, in the opinion of the ex- 
aminer, to liberalize the test of injury to the extent of making it one 
of injury to an individual competitor. The language used in the 
amendment, it may be noted, refers to injury to “competition” with 
the grantor or grantee of the discrimination and to injury to a “com- 
petitor” of the grantor or grantee of the discrimination. The fact 
that a competitor has been injured in a local price-cutting case may 
tend to show that competition with the grantor has been affected, 
but it does not follow in every case that because a competitor has 
been injured, competition has been affected. 

It may be argued that to interpret the added language as requiring 
a showing of injury to competition, rather than to a competitor, is 
to give the language an interpretation not substantially different from 
that part of the original Clayton Act which (in addition to the test 
of tendency to “monopoly”) refers to discriminations which may “sub- 
stantially * * * lessen competition * * * in any line of commerce”. 
While this may be true, it does not prove that Congress intended to 
make the test one of injury to a “competitor”. In the opinion of the 
examiner, the new language was added out of an abundance of caution, 
because of Congress’ concern that the requirements under the old Act 
that there must be a substantial lessening of competition “in any line 
of commerce”, coupled with the reference to monopoly, had been or 
might be subject to too strict an interpretation.’ The language used 
in the amendment reflects the then current mood for liberalization 
of the Act, but yet does not evidence an intent of establishing, as the 
applicable test, injury to an individual competitor. Whatever may 
have been its intent in secondary-line injury cases with which it was 
primarily concerned, it is the opinion of the examiner that it was not 
the intent of Congress to proscribe price differences in different geo- 
graphical areas merely because of injury to an individual competitor 
of the grantor. 

More recent developments in the dichotomous debate on the subject 
of injury to competition versus injury to a competitor reflect a crystal- 
lization of views in favor of the former concept, as being the control- 
ling one under the Robinson-Patman Act. In considering amendments 
to the Act as a result of the furor created by the so-called basing-point 
cases, the House Conference Committee stated its views as follows: 


5 See, e. g., the reference in Sen. Rep. No. 1502, 74th Cong., 2d Sess., p. 4 (quoted 


supra) to the effect that the original language “has in practice been [subject to] too 
restrictive [an interpretation] * * *”. 
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Competition is a contest between sellers for the business of a buyer. In such 
a contest one seller gets the order while other sellers lost the order. That is 
competition. The seller who did not get the order may feel injured, but that does 
not mean that competition has been injured. In any competitive economy we 
cannot avoid injury to some of the competitors. The law does not, and under the 
free enterprise system it cannot, guarantee businessmen against loss. That busi- 
nessmen lose money or even go bankrupt does not necessarily mean that com- 
petition has been injured. “Competition,” Mr. Justice Holmes observed, “is 
worth what it costs.” 

We must always distinguish between injury to competition and injury to a 
competitor. To promote and protect competition is the primary function of the 
antitrust laws. However, we cannot guarantee competitors against all injury. 
This can only be accomplished by prohibiting competition (H. R. No. 1422, 81st 
Cong., ist Sess., 1949, p.5) [italics supplied]. 


In a letter to the Commission dated June 26, 1950, the Senate Com- 
mittee on Interstate and Foreign Commerce addressed a series of ques- 
tions to the Commission, including several on the question at issue. 
(Question 11 of these questions specifically asks whether the Commis- 
sion concurs in the above-quoted statement of the House Committee 
on the “meaning of the word ‘competition’.” The reply of the Com- 
mission was: 


Yes. Insofar as the distinction between injury to competitors and injury to 
competition is concerned, see answer to Question 10. 


Question 10, to which reference is made in the Commission’s reply, 
and the Commission’s answer thereto are as follows: 


Question 10: Does the Commission regard the purpose and the function of the 
Clayton Act to be protection of “competition” against injury by price discrimina- 
tions, or does it regard the purpose and function of that act to be protection of 
individual competitors against such injury? 

Answer: As you know, the applicable language of Section 2 is to condemn dis- 
crimination in price “where the effect of such discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce, or to 
injure, destroy, or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination, or with customers of either 
of them.” ‘Thus the controlling statute deals with the protection of “competi- 
tion.” Because of particular factual situations which may exist, the Commission 
cannot make the distinction implied in your question in such sweeping terms. 
To illustrate this point, you might consider the case of E. B. Muller & Company, 
et al. v. Federal Trade Commission (142 F. (2d) 511), in which the Court of 
Appeals for the Sixth Circuit affirmed an order of the Commission prohibiting 
certain discriminations in price. This was a case in which two allied but sep- 
arately incorporated companies were operated as a unit and had but one domestic 
competitor. They sought to drive this competitor out of business, and one of the 
means used was sectional price discrimination. Injury to this competitor suf- 
jicient to threaten its continued existence was obviously injury to competition, 
for this single competitor furnished the only competition the respondents had. 
Lhe Commission does not wish to be understood as stating that injury to a com- 
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petitor in all cases constitutes injury to competition. The loss of a single sale 
as a.result of price discrimination obviously constitutes an injury to the com- 
petitor who lost the sale, but it does not automatically follow that competition 
is injured thereby [italics supplied] (Letter of Aug. 14, 1950, to Chairman, Sen- 
ate Committee on Interstate and Foreign Commerce, by Federal Trade 
Commission). 

The Muller case, upon which counsel supporting the complaint 
places reliance, is not authority for the proposition that injury to a 
competitor is the controlling test under the statute since, as the Com- 
mission’s answer quoted above indicates, the competitor was the only 
competition in the area, and injury to it “was obviously injury to com- 
petition.” The Court, in sustaining the Commission’s order and find- 
ings, referred to the fact that the Commission had made a finding that 
the defendant had sold below cost “with intent to injure competition, 
principally in the New Orleans territory * * * [italics supplied]. 

Counsel supporting the complaint also places considerable reliance 
on Moss v. FTC, 148 F. 2d 878 (C. A. 2, 1944), as sustaining his con- 
cept of injury. The Court there held that after the Commission had 
shown sales to different customers at different prices, the respondent 
then had the burden of justifying the discrimination. If the holding 
of this case were to be literally accepted, it would go beyond even the 
extreme position urged by counsel supporting the complaint in this 
case, since all that would be required would be a showing of sales to 
two different purchasers at two different prices, and respondent would 
then have the burden of showing that there had been no injury or no 
reasonable probability of injury to competition. The Court’s decision 
in the Moss case must be read in the light of the findings actually made 
by the Commission on the evidence before it. 'The Commission had 
found that respondent’s prices to some of its customers were such that 
its “competitors could not meet such prices without suffering a loss on 
such business and in one instance a competitor was forced out of busi- 
ness as a result of such acts and practices of the respondent”. On the 
basis of this finding, the Commission concluded that the effect of such 
price differences “upon competition with the respondent was and may 
be substantially to lessen competition with respondent in the sale and 
distribution of rubber stamps * * *”. In a memorandum to the 
Commission on the subject of primary-line injury, the Commission’s 
General Counsel has expressed the view that the Court’s decision in 
the Moss case has “beclouded” the issue of what constitutes proof of 
injury in such cases. After taking note of the proof of injury offered 
and the Commission’s finding based thereon that the discriminatory 
prices of respondent “had a substantially injurious effect upon compe- 
tition”, the General Counsel states that the Court, “apparently mis- 
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understanding the Commission’s position, stated that the Commis- 
sion’s argument was that having proved sales at different prices this 
‘put upon * * * (Moss) the burden of justifying the discrimina- 
tion’ * * * », “This, however,” says the General Counsel, “is a view 
which the Commission has never adopted * * ¥,76 | 


While the examiner finds himself in agreement with respondent that 
the test is not one of mere injury to a competitor, the examiner does 
not agree with respondent’s contention that there must be a showing 
of “predatory intent, collusion or tendency tomonopoly”. In support 
of its position, respondent cites the following expression of the Com- 
mission’s policy in geographic pricing cases : 

Injury to competition which one seller imposes upon another raises few prob- 
lems since it is a conception which can be traced back to the beginnings of the 
antitrust laws. It usually arises when the discriminating seller quotes low 
prices to the customers of his competitors in such a way that he jeopardizes the 
continuance of effective competition by these competitors and thus tends to 
acquire a monopoly of the commodity sold. Hacept where such a tendency 
toward monopoly appears, the Commission does not regard an effort to get busi- 
ness from a competitor by sporadic price reductions as illegally injurious to that 
competitor. Injury to competition through common use of a discriminatory 
pricing pattern by sellers appears, as in the Cement case, when discrimination 
is an inherent part of the collusive arrangement through which competition is 
set aside. Thus the test of injury on the selling side of the market is to be found 
in collusion or in tendencies toward monopoly (Emphasis supplied) (Commis- 
sion Policy Toward Geographic Pricing Practices, 3 CCH Trade Reg. Rep., par. 
10,412). 

While the views thus expressed do tend to support respondent’s 
position, they must be interpreted in the light of the problem the Com- 
mission was discussing, namely, certain geographic pricing systems 
such as basing-point systems, f. o. b. price systems, and similar sys- 
tems there discussed. The Commission was evidently seeking to allay 
fears which had been created that certain court decisions would result 
in outlawing all delivered pricing systems, even though there was no 
collusion between the parties using them, and no tendency toward 
monopoly. In the opinion of the examiner, the type of geographic 
pricing involved in respondent’s territorial pricing system was not 
within the contemplation of the Commission in the above memoran- 
dum, and the examiner does not regard the views there expressed as 
entirely controlling here, except insofar as they suggest that injury to 
individual competitors is not the test under the Act. Certainly there 
is nothing in the Act requiring any showing of collusion in a primary- 
line injury case. While the Act does establish a tendency-to-monopoly 


© Memorandum, Genera] Counsel to Commission, dated Sept. 26, 1952, p. 6. 
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test, this is the severest of the alternative requirements for showing 
injury. 

Respondent also cites in support of its position the following expres- 

sion of opinion by judge Yarkwich: 
* * * the object of the antitrust law is to encourage competition. Lawful price 
differentiation is legitimate means "or achieving the result. It becomes illegal 
only when it is tainted by the purposi of unreasonably restraining trade or com- 
merce or attempting to destroy compéition or a competitor, thus substantially 
lessening competition, or when it is so snreasonable as to be condemned as a 
means of competition [italics supplied] (bilian Ice Cream Co. v. Arden Farms 
Co., 104 F. Supp. 796, 807). 

While the examiner finds himself in agreement with the learned 
court that the existence of a purpose to destoy competition may be 
illegal, he does not regard the showing of such «purpose as a sine qua 
non to a showing of injury in a primary-line inpry case. It should 
be noted that the court was there dealing not ofy with an alleged 
Clayton Act violation but one involving the Sherma. Act as well and 
was expressing himself generally with respect to the ‘antitrust law.” 
That an intent or purpose to injure or destroy comptition is not a 
necessary element of proof under the Clayton Act seemeyident from 
the fact that such a requirement appeared in the first drat of the bill 
and was stricken out in the Senate (Sen. Doc. No. 584, 63 Cong., 2d 
Sess., 1914, p. 4; Sen. Doc. No. 585, 63d Cong., 2d Sess., 1914p, 3). 

Turning to the actual wording of the statute, it will be ted that 
the requirement for showing of injury is satisfied if the effe; of the 
discrimination charged “may be to substantially lessen competition 
* * * jn any line of commerce, or to injure, destroy, or prevat com- 
petition with” the grantor or grantee of the discriminatio. The 
difference between these two concepts, if there be one, is slight ce the 
Commission has interpreted the word “substantially” as mojfying 
both phrases in this portion of the Act.’ The examiner has lready 
‘ndicated above his views as to why the latter test was inserteGn the 
Act. While the line of demarcation between the concept of subsntial 
injury to competition in any line of commerce, and that of subsiptial 
injury to competition with the grantor of a discriminatory pricmay 


In the memorandum of the Commission’s General Counsel, referred to above (Btnote 
6), the statement is made (p. 2) : 

«x * * in the Commission’s view, the standard of substantiality of effect in ¢h the 
primary line and the secondary line * * * was the correct one to follow als0 Ue, the 
statute, as amended by the Robinson-Patman Act * * *” [italics supplied]. 

See also Austin, Price Discrimination under the Robinson-Patman Act, where th, ythor 
states (p. 42): 

“The word ‘substantially’, carried over from old Section 2, also limits the wor sqded 
by the Robinson-Patman Act. ‘The discrimination must be one the effect of wh may 
be substanitally to injure, destroy or prevent competition.” 
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be difficult to precisely define, certain it is that the latter involves some- 
_ thing-more than a showing of injury toa competitor. It is in the light 
of this concept of injury that the evidence hereafter considered will be 
examined. 
C. The commerce question 


This problem is limited to the alleged discrimination which occurred 
in the Southern (Dallas) Division. Prior to November 1946, the 
bleach which respondent sold in this area had been shipped from its 
plant in St. Louis. However, in November 1946, it completed a plant 
in Dallas, and all the bleach sold in the area was thereafter shipped 
from Dallas. It is the position of respondent that the record fails to 
establish any sales after that date from the Dallas plant to points out- 
side the State of Texas at prices different from those charged within 
the state and that, accordingly, there has been no showing of any dis- 
crimination “in the course of * * * commerce,” as required under the 
Act. 

Counsel ‘supporting the complaint argues that respondent’s conten- 
tion is based on an incorrect version of the facts, and, further, that 
respondent has erroneously applied the law insofar as the commerce 
requirement of the Act isconcerned. With respect to the facts, counsel 
supporting the complaint points out (1) that respondent has admitted 
engaging in commerce in the Texas area for the ten-year period prior 
to November 1946, and (2) that even after the latter date, sales from 
the Dallas plant were made in commerce. Insofar as the first point is 
concerned, it is sufficient to note that while the shipments from St. 
Louis to the Dallas area prior to 1946 were undoubtedly made in the 
course of commerce, the bulk of the evidence with respect to alleged 
discrimination in price and injury to competition in the Texas area 
relates to the period after 1946. The second point made by counsel 
supporting the complaint is based on a misunderstanding of respond- 
ent’s position. Respondent’s position is not that there were no sales 
made from the Dallas plant to other states, but that there was no show- 
ing of any price differences between sales made in Texas and those 
made in the other states served by the Dallas plant. Counsel cites 
various exhibits purporting to show that respondent’s Southern or 
Dallas Division included parts of New Mexico, Colorado and Okla- 
homa, as well as the State of Texas. While this may be true, the ex- 
hibits referred to do not disclose any sales in these territories at net 
prices different from those in Texas, except during the month of June 
1949. Most of the exhibits merely show that the Dallas Division 
included territories in other states (C-Xs 4, 5,6 and 56). While two 
of the exhibits do reflect actual sales and deals between April 1949 and 
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October 1949, in the various territories of the Southern Division, they 
disclose a different deal in only a single territory and only for a period 
ofonemonth. Except for the month of June 1949 when the Oklahoma 
territory had no deal and the other territories had a 1-9 deal, the 
exhibits refered to by counsel disclose that the deals in Albuquerque 
and Oklahoma territories were identical with those in the Texas terri- 
tories (CX 27 and 55). 

However, while it may be true, as respondent contends, that the 
record is lacking in substantial evidence of interstate sales at different 
prices from the Dallas plant after November 1946, it is the opinion 
of the examiner that the commerce requirements of the Act have 
been satisfied insofar as this area is concerned. While, admittedly, 
the Act requires that. the discriminator shall be “engaged in com- 
merce” and that the discrimination shall have occurred “in the course 
of such commerce”, it is not necessary that all sales shall have oc- 
curred “in the course of such commerce”, but it is sufficient that 
“either or any of the purchases involved in such discrimination are 
in commerce”. Thus it is clear, from the language of the statute, as 
well as the legislative history, that the Act. was intended: 

* * * to extend its scope to discriminations between interstate and intrastate 
customers, a8 well as between those purely interstate (Senate Report No. 1502, 
74th Cong., 2nd Sess., 1936, p. 4). 

While it may be that the record fails to show sales in commerce at 
different prices from the Dallas plant after November 1946 (except 
for the month of June 1949), it does appear that sales and shipments 
from other plants of respondent were made in commerce after No- 
vember 1946, at prices different from those charged in the Dallas 
area. This, in the opinion of the examiner, is sufficient to satisfy the 
commerce requirements of the Act. The undersigned does not under- 
stand these requirements to be applicable only on a plant basis. In 
determining whether discrimination has occurred in the course of 
commerce, consideration need not be limited to a single plant of the 
offending party. If a respondent with a plant in California makes 
sales in various parts of the country at prices different from those 
charged in the State of Texas, the fact that the sales from its Texas 
plant are all made at the same price does not, in the opinion of the 
examiner, prevent the price differences between the two plants from 
being considered as discrimination occurring in the course of 
commerce. 

In opposition to this position, respondent relies on the case of 
Myers vs. Shell Oil Co., 96 F. Supp. 670, where the plaintiffs, op- 
erators of service stations in the Los Angeles area, brought an action 
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for treble damages against the defendant oil company, charging it 
with having discriminated against them in the prices at which it sold 
its petroleum products in the Western States area. Plaintiffs failed to 
show that they were in competition with service stations outside of 
California. It further appeared that all the gasoline delivered to 
plaintifis by the defendant was refined in the State of California. 
The court held that the transaction between plaintiffs and defendant 
was wholly intrastate, and that there could be no recovery since “it is 
essential that * * * the transactions of which they complain were 
made in the course of such commerce”. Assuming the correctness of 
the court’s holding there, it is distinguishable from the instant situa- 
tion. As private litigants, it was deemed necessary for. plaintiffs 
there to show that they were damaged by a discrimination which oc- 
curred in the course of commerce. The Commission, however, is not 
in the position of a wholesaler-private litigant in the State of Texas, 
which must show that it was damaged by virtue of a sale made at a 
lower price in commerce. It is in the position, of proceeding in the 
public interest to stop alleged discrimination in price between Texas 
and areas outside of Texas, which discrimination has allegedly in- 
jured respondent’s local competitors. Unlike plaintiffs in the Myers 
case, who were not in competition with favored service stations out- 
side the state, those allegedly injured here (respondent’s competitors 
in Texas) are in competition with respondent, which operates in 
other states and sells at different prices in those states. It is there- 
fore concluded that the difference in prices between the Texas terri- 
tories and other areas may be regarded as discrimination occurring 
in the course of commerce, even though all of the shipments from 
the Texas plant were made at the same price. 


D. The motion to strike 


Respondent has moved to strike portions of the testimony of 
seventeen witnesses on the ground that such testimony constitutes 
inadmissible hearsay evidence. The testimony in question was given 
by representatives of a number of competing manufacturers of bleach, 
who testified concerning statements made by buyers or other repre- 
sentatives of wholesale grocery customers to the effect that they 
were going to cease doing business with the particular manufacturer, 
or were going to order less merchandise from him, because they were 
getting a better deal from Purex. This testimony fell into two 

8 See Sun Cosmetic Shoppe v.:Elizabeth Arden Sales Corp., 178. F. 2d 150 (C. A. 2), 


cited by the court in the Myers case, where the fact that the alleged injured plaintiff was 
in competition with a retailer in another state was held sufficient to establish a cause of 


action. 
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categories. The first consisted of testimony by a representative of the 
competing manufacturer who, himself, talked to the buyer or other 
representative of the wholesaler and was personally told why the 
wholesaler was ceasing to do business with, or was decreasing its orders 
from, the witness’ company. In the second category the witness had 
not himself talked to the wholesale customer, but testified as to infor- 
mation reported to him by one of his salesmen or brokers, or some 
other representative of his firm, regarding a conversation which the 
latter had had with the wholesaler, in which the wholesaler had given 
his reasons for declining to do business with the witness’ firm. 

Respondent, in its main brief, contended that both of these categories 
of testimony were inadmissible, the first being hearsay, and the 
second being hearsay upon hearsay. In its reply brief, respondent 
apparently concedes that the first category of testimony may be 
admissible, as an exception to the hearsay rule, to show the state of 
mind of the declarant (the buyer), but argues that such testimony 
would be admissible only after other requisite facts had been. estab- 
lished by independent reliable, probative and substantial evidence, 
such as the fact that respondent had sold merchandise to the witness’ 
company, the price at which such merchandise was sold, the extent 
of any deals offered, and other similar facts. Counsel supporting the 
complaint contends that all of the testimony in question is admissible 
under recognized exceptions to the hearsay rule, and that, in any event, 
the Commission is not bound by the technical rules of evidence. 

While it may be that the technical rules of evidence do not apply 
in Commission proceedings,® the Administrative Procedure Act re- 
quires that findings must be based on evidence which is “reliable, 
probative, and substantial”.‘° Uncorroborated hearsay, which de- 
prives respondent of the basic right of cross-examination, does not 
constitute reliable or substantial evidence, and should not be made 
the basis of any findings in an administrative proceeding.* Since 
findings cannot be based on such evidence, it is ordinarily not desirable 
to admit such evidence into the record, since a claim might later be 
made that the findings of the examiner or the Commission were based, 
at least in part, on such evidence. 

With respect to the first category of testimony objected to, it is 
the opinion of the examiner that it is admissible, as an exception 

° FTO vs. Cement Institute, 333 U. S. 683, 706; Phelps-Dodge Refining Corp. vs. FTC 
139 F. 2d 393, 397; U. 8. vs. United Shoe Machinery Corp., 89 F. Supp. 349, 355. 


2° Section 7 (c), Administrative Procedure Act. 


1 Oonsolidated Hdison Company vs. N. L. R. B., 805 U. 8. 197, 329; Tri-State Broad- 
casting Oo., Inc. v. F. 0. 0., 96 F. 2d 567, 566. 


> 
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to the hearsay rule, to show the state of mind or motive of the buyer 
in refusing, or as part of the res gestae of the act of refusing, to 
continue business relations with the witness’ firm.1? While, as re- 
spondent correctly points out, the facts stated in some of the conver- 
sations with the buyers as to what Purex’s price was, or what deal 
Purex was offering the buyer’s firm, must be established by other 
independent evidence, to the extent that the statement of the buyer 
reflects his state of mind or motive in refusing to deal with the witness’ 
firm, it is material, and is admissible for that purpose. Such testimony 
is not, of course, conclusive, and respondent may offer other testimony, 
either through the buyer, or through other witnesses, to contradict such 
testimony, or to show that there were other reasons for the refusal to 
deal with the witness’ firm. Although, as respondent points out in 
its reply brief, counsel in support of the complaint, despite his dis- 
claimer to the contrary (Answering Brief, p. 37), has sought in a 
number of instances to use the information related to the witness 
by a customer, testimonially, to establish the prices and deals of 
respondent, the examiner will not give the testimony in question any 
weight for that purpose. The examiner’s rulings in this regard will 
appear from the discussions of the evidence concerning injury to 
competition in a succeeding section of his decision. 

With respect to the second category of testimony, where the witness 
testified, not as to statements made directly to him by a customer, but as 
to information received from one of his salesmen, or some other third 
person, concerning statements made by a representative of the cus- 
tomer to such third person, it is the opinion of the examiner that such 
testimony is clearly hearsay evidence, and is not within the exception 
discussed above. Although counsel supporting the complaint has 
suggested that such testimony may be admissible as being in the nature 
of reports made to the witness in the regular course of business by a 
salesman or other representatives of his company, the examiner does 
not regard this testimony as falling within that category. While 
written reports made by salesmen contemporaneously with the occur- 
rence of an event, when the motive for falsification is at a minimum, 
might have testimonial value, the testimony of a witness in 1952 as to 
what a salesman orally reported to him several years ago regarding 
the latter’s conversations with third persons does not fall within this 

2% Lawlor vs. Loewe, 235 U. S. 522; Hubbard vs. Allyn, 200 Mass. 166, 86 N. B. 356, 
360; Brannen vs. Bouley, 272 Mass. 67, 172 N. E. 104; Carpenters Union vs. Citizens 
Committee, etc., 383 Ill. 225; 165 N. E. 393, 404; Greater New York Live Poultry OC. of 


C. vs. U. S8., 47 F. 2d 156, 159, cert. den. 283 U. S. 887; American Cooperative Serum 
Ass’n v. Anchor Service Co., 153 F. 2d 907, 912. 
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category.* Where the witness himself has talked to the buyer, respond- 
ent has the opportunity to cross-examine him in order to ascertain to 
whom he spoke and to otherwise check the correctness of the reported 
conversation. This safeguard is lacking where the witness is testify- 
ing as to information received orally from third persons as a result 
of alleged conversations with unnamed representatives of a customer. 

While the examiner believes that the testimony in the second cate- 
gory is inadmissible, no action will be taken at this time to strike 
such testimony. The motion filed by respondent to strike the testimony 
does not designate the portions of the record to be stricken, except in 
a general way. In view of the fact that this proceeding is being dis- 
posed of by an order of dismissal, the hearing examiner considers it 
unnecessary to remand the matter to respondent with a request that 
it designate by page and line the portions which it considers objection- 
able. However, as will appear from the discussion of the evidence 
in a succeeding portion of this decision no reliance will be placed upon 
such testimony in the evaluation of the evidence. 


IV. Primary line injury. 


Counsel supporting the complaint sought to show injury to a number 
of respondent’s competitors in various midwestern and southern mar- 
kets. Despite its bulk, it is the opinion of the hearing examiner that 
the record is lacking in reliable, probative and substantial evidence 
of injury to any of respondent’s competitors, and that, in any event, 
the evidence does not establish a prima facie case of injury to com- 
petition with respondent in any of the markets where it operates. 

In view of the fact that the dismissal of this charge is based largely 
on the lack of reliability or substantiality of the evidence offered by 
counsel supporting the complaint, it is necessary to discuss this evi- 
dence somewhat in detail in order to make clear the basis of the ex- 
aminer’s conclusion in this regard. This discussion is necessarily pro- 
longed because of the number of competitors and territories involved. 
Set forth below is an analysis of the evidence offered as to primary 
line injury in each of the territories and with respect to each of the 
competitors as to whom evidence of injury was offered. 


A. The Twin Cities and Dakota markets 
(including parts of Iowa and Nebraska) 


Counsel in support of the complaint endeavored to show injury to 
competition with respect to the manufacturers of the following 
4 It may be noted that while the testimony of at least one witness indicated that it was 


based upon written reports made by broker-representatives of his company (R. 1229), no 
effort was made to produce such written reports at the hearing. 
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bleaches in this territory : “Kleen-ez”, “Save-a-day”, “Hilex”, “Linco”, 
“Hercules” and “Clorox”. Most of the evidence involved alleged in- 
jury to competition in the so-called Twin Cities area of Minneapolis 
and St. Paul, but some evidence was offered with respect to alleged 
injury to some of the companies manufacturing the above bleaches 
in adjacent areas and states. Respondent’s list prices during the period 
in question varied from about $1.40 on cases of half-gallon-size to 
$1.50 on quart and gallon cases and $1.65 on cases of pint size. 
Beginning on April 14, 1947, and continuing for most of the period 
until December 1950, respondent offered a series of deals, mainly in 
the form of free goods. Two of the deals involved an offer of a case 
of quarts free with each three cases of gallons purchased, and another 
offered a case of quarts free with each two cases of half-gallons pur- 
chased. The effect of these deals was to reduce only the price of the 
gallon and half-gallon sizes. However, on July 1, 1948, and continu- 
ing until December 16, 1950, respondent offered a deal of one case free 
with each two cases purchased, irrespective of size, thereby resulting 
in an across-the-board reduction of 3314% for all sizes. The evidence 
offered to show injury to the manufacturers of each of the above 
brands of bleach by these deals is discussed below. 


1. “Kleen-ez” bleach 


This product was manufactured by Continental Laboratories of 
Minneapolis, Minnesota, which operated from about 1934 until it went 
into bankruptcy in 1952.14 The company was originally a partnership 
consisting of Louis Shapiro and Joseph Goldman until 1938, at which 
time the latter left the business. Shapiro continued on as sole pro- 
prietor. The operation was a relatively small one, employing about 
four men in the manufacturing of bleach, and Shapiro himself did 
most of the selling. For the most part the company sold directly to 
the retail stores, but had a few jobber accounts. Its sales averaged 
from 45,000 to 50,000 cases a year which, on the basis of an average 
selling price of about $1.20 per case, would amount to less than 
$60,000.00 in gross sales per year. The company’s plant and main mar- 
ket was in the Twin Cities area which, it was testified, accounted for 
about 65% of its sales. It also alleged to have had a number of 
accounts in and around Omaha, Nebraska, until about 1987-1939, and 
in the Sioux City, Iowa, and Sioux Falls, South Dakota areas until 
about 1945-1946. From 1946 until the company’s bankruptcy in 1952, 


% Although the time of this company’s cessation of operations was at one point in the 
testimony fixed as 1951 (R. 1385), it was subsequently stated to be 1952 (R. 1656, 1643). 
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its sales were confined primarily to the Twin Cities area ‘and the 
vicinity of Fargo, North Dakota. 

Counsel supporting the complaint endeavored to show that Kleen-ez’ 
retirement from the above markets and its eventual bankruptcy were 
due to Purex’s competition and, more particularly, to the various 
deals which Purex allegedly offered and which Kleen-ez could not 
meet. Counsel relies primarily on the testimony of the witness, 
Shapiro, and to a minor extent on that of his partner, Goldman. This 
testimony is analyzed below in relation to each of the areas where it is 
claimed that Continental Laboratories was injured as a result of 
Purex’s competition : 

a. Omaha, Nebraska 

Shapiro testified to having been pushed out of the Omaha market by 
Purex at dates which he fixed variously as 1939 (R. 1396), 1937 (R. 
1655) and “37 or the first part of 88” (R. 1658). In his direct ex- 
amination he claimed that his company had about “fifty or sixty retail 
accounts in Omaha” which it lost (R. 1398), but on cross-examination 
he increased the number of accounts lost to “about seventy-five to a 
hundred retail stores” (R. 1657). While testifying on direct examina- 
tion that he did business with retailers in Omaha and “didn’t have any 
jobber accounts” (R. 1398), Shapiro testified on cross-examination that 
“he didn’t do any business [with retailers] in Nebraska,” but sold to a 
jobber in Sioux Falls (Kaplan Wholesale Grocery), which, in turn, did 
business in Nebraska (R. 1634). Although counsel supporting the 
complaint claims that Shapiro’s volume of sales in the Omaha market, 
allegedly lost because of Purex, was 10,000 to 12,000 cases per year, 
reference to Shapiro’s testimony reveals that he gave this as a figure 
of what he “might have lost” and that he finally conceded he “really 
[didn’t] remember how many cases we sold in the area, because I 
haven’t any records” (R. 1658). 

A: comparison of Shapiro’s and Goldman’s testimony reveals a di- 
vergence of opinion as to the area in which Purex competition affected 
them during the period in question and further raises serious doubt as 
to whether it did have any material effect on them. Thus, while 
Shapiro testified that the difficulty with Purex was restricted to the 
Omaha area since Purex was “pretty fair competition” in the Sioux 
City market during the 1937 period and that they “never had no bad 
deals there [Sioux City]” (R. 1401), Goldman claimed that the area 
of injury included not only Omaha but also the Sioux City market 
(R. 1432). However, despite Shapiro’s claim of injury in the Omaha 
market and Goldman’s claim that they were also driven out of Iowa, 
Goldman admitted on cross-examination that his leaving the partner- 
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ship in 1938 was due to an accident in which he had been involved, and 
that the “business was a profitable business and [his leaving] was not 
because the business was going down or losing money” (R. 1448). 

Aside from the confusion and contradiction revealed by the above 
testimony as to where and to what extent Purex was causing injury to 
Kleen-ez, the fatal weakness in the evidence offered with respect to 
injury competition in the Omaha market is the complete absence of 
reliable evidence as to what deals, if any, Purex had in this area during 

1937-1939. The earliest reliable evidence in the record of any Purex 
deal in this area is a deal which went into effect from April 8, 1947, 
almost ten years after the time Shapiro claimed Purex had forced him 
out of the Omaha market (CX 7). Counsel supporting the complaint 
refers in his brief to testimony by Shapiro and Goldman as to what 
various customers told them with respect to Purex’s prices and deals 
in this area. However, such testimony is purely hearsay, insofar as 
establishing the fact of what Purex’s prices and deals were at that time, 
and no reliance can be placed upon such testimony for that purpose. 
Lacking reliable evidence of discrimination in the Omaha market dur- 
ing the 1937-1939 period it becomes superfluous to consider the testi- 
mony of alleged injury, although such testimony is not without 
significance in reflecting on the weight which should be given to the 
testimony of the witness Shapiro. 

b. Stouw Falls, South Dakota, and Sioux City, Iowa 

Shapiro testified to his being forced to quit the Sioux Falls, South 

Dakota, and Sioux City, Iowa, territories during 1945 or early 1946, so 
that by 1946 he had lost about 80% of his territory outside of the Twin 
Cities area, which loss he attributed to the fact that he “couldn’t sell 
merchandise on account of Purex” (R. 1392, 1402). Although Shapiro 
named a number of accounts whose loss counsel seeks to attribute to 
Purex, Shapiro’s testimony reveals that in some instances he didn’t 
know whom he lost these accounts to and that in others the loss was 
due to the competition of Hilex and Clorox bleach as well as Purex 
(R. 1645, 1402). Thus, in the case of his main account in Sioux City 
(Kaplan Wholesale Grocery), he conceded that he didn’t know whom 
he lost the account to, “I just lost him” (R. 1645). 

' However, irrespective of whom Shapiro lost these accounts to or 
whose competition was responsible for his losing them, the evidence 
offered with respect to the Sioux Falls and Sioux City areas is subject 
to the same fatal infirmity as that pertaining to the Omaha territory, 

145 Shapiro testified that a grocer in Omaha had reported Purex’s price to him as 80 cents 


per case (R. 1397), while Goldman claimed that customers informed him the price was 90 
cents per case (R. 1431). _ 
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viz., there is no reliable evidence in the record as to what deals, if any, 
Purex had in these areas during the 1945-1946 period. The earliest 
reliable evidence in the record of any deals in the Sioux City area is a 
deal of one free case with three from April 8, 1947, to April 15, 1947 
(CX 7). This could not have had any effect on Kleen-ez’ departure 
from this area, since, according to Shapiro, he lost the Sioux City area 
in “45 or maybe °46, early ’46” (R. 1402). Similarly, im the Sioux 
Falls territory, the earliest reliable evidence of any Purex deals is a 
deal involving one free case of quarts with three cases of gallons pur- 
chased, which was in effect from April 14, 1947, to August 15, 1947 in 
the Minneapolis territory, with which the South Dakota territory was 
merged in 1946. However, Shapiro had quit this “market entirely in 
1945, between 45 and 746” (R. 1392). Other than some hearsay testi- 
mony by Shapiro that a customer in the Sioux Falls area told him that 
Purez was giving him a “terrific deal” and that the customer was re- 
selling the bleach at 29 cents per gallon, there is no other evidence of 
Purex’s prices and deals during the 1945-1946 period. 

c. The Twin Cities area 

The remainder of Shapiro’s testimony related primarily to the Twin 
Cities area, to which his business was mainly confined from 1946 until 
1952. In this area he claimed that he sustained a deficit of $4,000 to 
$5,000 a year for four or five years, until he finally went into bank- 
ruptey in 1952 (R. 1391, 1655). His testimony with regard to this 
area was characterized by the same contradiction and confusion as that 
involving the Omaha, Sioux City and Sioux Falls territories. Dur- 
ing his direct examination he named a number of accounts which al- 
legally “cut [him] out altogether” in the Twin Cities area due to 
Purex’s competition, and testified, in addition, that he had “to weaken 
my price” in order to retain other accounts in the market (R. 1414). 
On cross-examination, he testified, “J didn’t say I lost any customers— 
I said all I had to do was to weaken the price in order to meet: Purex 
competition; that is where I broke my neck” (R. 1671). However, at 
still another point in his cross-examination, he claimed that he “main- 
tained [his] price” but granted an advertising allowance in order to 
meet competition (R. 1638). While claiming that his price was never 
Jower than $1.10 to $1.20 a case between 1946 and 1952 (R. 1643) and 
that he had never sold any “dollar stuff” (R. 1638) his testimony re- 
veals that in 1946 he sold to Kaplan Wholesale Grocery and to Grocers 
Warehouse for “a dollar to a dollar ten” (R. 1647), that he also sold 
another brand of bleach under the name “Brightex” to various ac- 
counts in the Twin Cities area at from, 80¢ to $1.00 a case (R. 1653),. 
and sold some “secondhand merchandise” to one jobber for between 
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80¢ to 90¢ (R. 1655). After insisting that he had maintained a single 
price policy, Shapiro finally conceded that he, along with all the others 
in the market, did a little “price chiseling” (R. 1672). 

Shapiro’s testimony with respect to having lost accounts in the Twin 
Cities area is in direct contradiction to the testimony and evidence 
adduced through other witnesses. Thus, he testified that he was cut 
out altogether “by Applebaum’s in St. Paul [which] was a terrific 
outlet” (R, 1414), whereas the testimony of an official of Applebaum’s, 
who was also called as a witness by counsel supporting the complaint, 
reveals that they didn’t start to buy from Purex until 1950 or 1951 
(at which time the price was $1.32 per case plus a 2% fee to the job- 
ber), and that they didn’t drop any other product at the time they took 
on. Purex (R. 1897). At one point in his testimony Shapiro claimed 
that he lost the wholesale account of Hancock-Nelson in 1947 because 
of Purex (R. 1670), while at another point he stated that he had only 
sold to that account in 1945, some “second-hand merchandise” (R. 
1654), this being prior to the time of any trouble with Purex. An ex- 
amination of the figures supplied by Hancock-Nelson reveal no pur- 
chases of Kleen-ez between 1947 and 1951 (CX 107A-E). Another 
account whose loss Shapiro attributed to Purex was one of the largest 
wholesalers in Minneapolis, May Brothers (R. 1670). Yet the figures 
supplied by the buyer for that account revealed no purchases what- 
soever of Kleen-ez during this period (CX 106A & B). 

The fact that Shapiro’s company went into bankruptcy in 1952 is 
indicative of the fact that it was involved in some financial trouble. 
However, it cannot be determined, on the basis of the evidence in this 
record that the deals offered by Purex were a material factor in its 
demise. Shapiro produced no books or records showing what. cus- 
tomers he had, what his prices were, the extent and trend of his sales, 
and the various items of profit and loss in his business operations, 
which could serve as the basis for a reasoned judgment as to the cause 
of his financial difficulties. While he sought to attribute to Purex the 
major responsibility for his difficulty, the nature and quality of his 
testimony and his demeanor as a witness were such as to engender a 
complete lack of confidence in his reliability as a witness. His glib- 
ness concerning events going back as much as 15 years involved him 
in numerous contradictions and inconsistencies. Much of his tes- 
timony was based on hearsay and surmise. In the absence of cor- 
roborating documentary evidence or other reliable testimony, the 
examiner can place no reliance on his unsubstantiated claims of injury 
by Purex. It is also not amiss to note, in evaluating Shapiro’s tes- 
timony, that. he was not a disinterested witness, having purchased 
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from his trustee in bankruptcy a cause of action against the respon- 
dent for violation of the Antitrust Laws. 


2. Sav-a-day bleach 


This bleach was manufactured and distributed in the Minneapolis 
area by the Barton Chemical Company until 1951, when that company 
ceased operating and leased its business to Christman Chemical Com- 
pany. Although the full extent of Barton’s operations do not appear 
from the record, it apparently had its head office in Chicago and also 
operated a plant in Memphis, Tennessee. Its Twin Cities operation 
appears to have included the states of Minnesota, North Dakota, and 
part of Wisconsin. Its plant was located in St. Paul, where it em- 
ployed three employees in the manufacture of its bleach, a plant 
manager, and an office girl. 

The case of injury to Barton is based largely on the testimony of 
two former Barton plant managers, on a former Purex salesman, and 
on Barton’s successor, Christman. Although the head of the Barton 
Company was present in Minneapolis during at least part of the hear- 
ing and conferred with some of the witnesses, he was not himself called 
to testify. 

One of the witnesses upon whom counsel relies is Arthur Cunnien, 
who was plant manager for Barton from 1945 to 1948. Cunnien testi- 
fied that during the spring of 1947 business became so quiet that it was 
necessary to shut down the plant completely for a few weeks and to 
operate on a part-time basis for a period thereafter (R. 1831). He 
testified to having called on a number of retail customers of the job- 
bers to whom he sold and finding them stocked with Purex, which they 
allegedly told him they had bought as a result of a Purex deal (R. 
1832). Cunnien’s testimony with respect to this decline in the Spring 
of 1947 was apparently based solely on his recollection, and no records 
of Barton were produced to substantiate his claim. His testimony is 
in conflict with the records of Barton’s wholesale customer, Hancock- 
Nelson, whose purchases of bleach Cunnien testified dropped from 75 
or 100 cases a week down to 15 or 20 cases. These records disclose 
very substantial purchases of Sav-a-day during April and May of 
1947, as compared with considerably smaller purchases in January, 
February and March.1¢ The records of another of Barton’s whole- 
sale customers, May Brothers, do reflect some decline in the purchases 


16 The figures of case sales for this period were as follows (CX 107-B) : 
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of Sav-a-day during March, April and May of 1947.7 However, the 
record fails to disclose any evidence from which it may be inferred that 
Purex was responsible for this decline. May Brothers’ records dis- 
close that while it purchased 200 cases of Purex in May of 1947, it 
made no further purchases of that product until October 1947. The 
alleged decline of Sav-a-day sales during the Spring of 1947 would 
appear, therefore, to have no connection with Purex, at least insofar 
as the May Brothers account is concerned. It may be noted, in this 
connection, that Purex’s first deal in this area which was one free case 
of quarts with each three cases of gallons purchased, went into effect 
on April 14, 1947, while May Brothers’ purchases of Sav-a-day had 
already begun to drop sharply in February and March. It may also 
be noted that the Purex deal resulted in a net price of $1.13 per case 
for the gallon size, with the price of the other sizes remaining $1.50, 
while Sav-a-day’s prices (according to May Brothers’ records) were 
91¢ per case for the quart size and $1.05 per case for the gallon size, 
thus making its prices lower than Purex’s, despite the latter’s deal. 
Cunnien further testified that after the decline in the Spring of 
1947, business improved for a while in the Fall of 1947, and then be- 
gan to decline again until he left Barton’s employ on May 1, 1948. He 
referred particularly to a rapid dropping off of sales in the North 
Dakota area, and to’a decline of sales to the Hancock-Nelson account 
in Minneapolis. The basis of his claim that Purex was responsible for 
the North Dakota decline was information given to him by salesmen 
of his jobber customers that competition from Purex was “tough” (R. 
1833). No reliance can be placed on this hearsay testimony. Cun- 
nien’s claim that Purex was responsible for the decline in his com- 
pany’s sales to the Hancock-Nelson account in Minneapolis was based 
on the fact that his broker, who sold to Hancock-Nelson, had informed 
him that the latter had suddenly started buying large quantities of 
Purex (R. 1837). Aside from the fact:that this is unreliable hearsay, 
reference to Hancock-Nelson’s figures discloses that the latter’s pur- 
chases of Sav-a-day far exceeded those of Purex during 1947 and 
1948, and that it was not until 1949, after Cunnien’s connection with 
Barton had ceased, that there was any marked increase in Hancock- 
Nelson’s purchases of Purex.1® Furthermore, Hancock-Nelson’s fig- 


7 The figures of case sales for the first half of 1947 are as follows (CX 106): 
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ures show that up to the time Cunnien left the Barton Company on 
May 1, 1948, Hancock-Nelson had purchased from Barton, during the 
first four months of the year, approximately three times more than 
during the comparable period in 1947. It seems apparent that 
Cunnien’s claim of injury to Barton by Purex must have been based 
upon events which occurred after he left the company’s employ and 
which had been reported to him by others. 

The main witness upon whom counsel relies in support of his claim 
of injury to Barton is A. Frank Norton, who was employed as Barton’s 
plant manager during 1949 and 1950, and has been employed in a 
similar capacity by Barton’s successor, the Christman Chemical Com- 
pany, since October 1952. Norton’s testimony was to the effect that 
as the result of Purex competition, Barton lost 90% of its business 
in the North Dakota market( being practically pushed out of the area) 
and also suffered a 30% loss of business in the Minneapolis area. 
Norton submitted the names of a number of accounts in the North 
Dakota territory which he claimed were lost because of Purex com- 
petition. However, very little, if any, reliance can be based on this 
testimony with respect to the North Dakota area, since it appears that 
Norton had no personal knowledge of why these accounts were lost. 
The basis of his testimony that Purex was responsible for the loss 
of these accounts was letters from Barton’s brokers in North Dakota, 
which he had apparently seen but which were not produced during 
the hearing (R. 1227-1229), and “mainly from Mr. Barton who made 
periodic visits to North Dakota and talked directly to the brokers, 
and he related the information to me” (R. 1264). Such third-hand 
hearsay as to what Mr. Barton had told the witness regarding con- 
versations with his brokers, who in turn had related to Mr. Barton 
what unknown persons (possibly customers) had related to them,. 
and unproduced letters from brokers reporting conversation with 
third persons, is hardly a reliable basis for a finding that Purex took 
90% of Barton’s business in North Dakota. It may also be noted 
that some of the accounts that Norton listed as having ceased buying 
from Barton on account of Purex were accounts that had been lost 
prior to his own employment by the Barton Company in 1949, and 
consequently the reason for their loss could not possibly be within: 
Norton’s personal knowledge.” 


7° Among the accounts lost prior to 1949 are the following: 
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With respect to the 30% alleged loss of business in the Minneapolis 
area, the witness professed to have a more personal basis for his claim 
that Purex was responsible for the decline. Despite his testimony 
that most of his time was devoted to production, and the suggestion in 
his testimony that his contact with customers was mainly through 
the brokers who sold Baron’s bleach (R. 1281), Norton, nevertheless, 
claimed that in the Minneapolis area he was in personal contact with 
some of the customers there, and that they advised him that Purex’s 
competition was responsible for their dropping of his bleach (R. 
1231). The only two accounts with which he claimed to have been 
in contact were May Brothers and Hancock-Nelson. According to 
Norton, the Hancock-Nelson account was lost in December 1949, and 
he was told by Mr. Gerlich, the buyer for that account, that the reason 
for this was that Purex had offered them a better deal (R. 1231, 1233, 
1234). Although it is not particularly important whether Gerlich did 
or did not advise Norton what the Purex deal actually was (since there 
is documentary evidence in the record with respect to Purex’s deals 
during this period, and Norton’s testimony with regard to the nature 
of the deal would be pure hearsay anyway), counsel in support of the 
complaint persisted in endeavoring to get the witness to testify with 
respect to the deal, and the following colloquy gives an interesting 
insight into the quality of this witness’ testimony : 

A. He [Gerlich | told me that Purex Company offered a more consistent better 
deal in the form of price than we could. 

By Mr. ForKNER: 


Q. Did he mention what that deal or that price was? 

A. He didn’t mention what the price was, he just mentioned they could offer 
a better deal or price. , 

Q. You knew what that deal was? 

A. Yes. 

Q. What was that deal? 

A. It was one free with two. 

Mr. Von KALINOWSKI: I move to strike that on the grounds of hearsay. 

Trial Examiner Lewis: Motion granted. 

Mr. ForKNeER: Well, it is in the evidence. 

Trial Hxaminer Lewis: How did you know it was one free with two? 

The Witness: From past records. 

‘Trial Hxaminer Lewis: What records? 

The Witness: The court records, for one. 

Mr. Von KALINoWskK1: Court records? 

Trial Examiner Lewis: What court records? 

The Witness: The records that Mr. Forkner has. 


By Mr. ForKNER: 
Q. You knew at the time it was a low price, didn’t you? 
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Trial Examiner Lewis: It is not a question of whether he knew. We are 
just trying to find out how he knew it was one free with two. 

The Witness: I knew the deal was one free with two. 

Trial Examiner Lewis: How did you know? 

The Witness: That I knew, the deal was one free with two. 

Trial Examiner Lewis: He told: you that? 

The Witness: Yes, sir. 

Trial Examiner Lewis: Mr. Gerlich? 

The Witness: Yes, sir [italics supplied] (R. 1234-1235). 

Thus we find the witness stating in rapid succession that he was not 
told by Gerlich what the Purex deal was, that he did know from other 
sources what the deal was, that one of the other sources was “court 
records”, that his idea of “court records” was something shown him 
before the hearing by counsel supporting the complaint, and finally 
when there was some question as to the reliability of his other sources, 
the witness completely reversed himself and stated Gerlich did tell 
him what the Purex deal was. 

Although Norton claimed that the Hancock-Nelson account was 
lost in December 1949, that allegedly being the date of the last order 
from that firm and presumably being the time he talked to Gerlich 
(R. 1231, 1233), the records of Hancock-Nelson which were intro- 
duced in evidence by counsel supporting the complaint disclose that 
the last purchase of Sav-a-day bleach was in September 1948 (CX 
107-E), which antedates the time of Norton’s employment by Barton.. 
Gerlich, who was also called as a witness by counsel supporting the 
complaint, had no knowledge of any conversation with Norton re- 
garding the dropping of Sav-a-day because of any better Purex deal 
(R. 1960). According to Gerlich’s testimony, the reason for the dis- 
continuance of Sav-a-day in September 1948 was that it was not sell- 
ing (R. 1946, 1947, 1960). Gerlich testified that the wholesale price 
of Purex was higher than Sav-a-day until August 1948 (R. 1948). 
The record does not reflect what the relative retail prices of Purex 
and Sav-a-day were in 1948 in the stores which purchased from Han- 
cock-Nelson.2° However, it does not seem reasonable to assume that 
a Purex price advantage, if any, at the retail level for a period of 
approximately one month (between August and September 1948) was 
responsible for the fact that Sav-a-day was not selling in the retail 
stores and that this was the reason Hancock-Nelson dropped the prod- 
uct. On the contrary, the record discloses that, despite the difference 
in the wholesale price between the two bleaches, Hancock-Nelson 
placed a large order for 546 cases of Sav-a-day bleach in September 


20The only Hancock-Nelson price list of suggested retail prices, offered in evidence by 
counsel supporting the complaint, was one for the week of April 21, 1952 (CX 108). 
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1948, and that the total purchases of Sav-a-day for the year up until 
the time of its discontinuance were 3,231 cases (exceeding the pur- 
chases of Sav-a-day for entire year 1947), as compared with Purex 
purchases totaling 813 cases for the year 1948. Furthermore, Han- 
cock-Nelson’s records show that the dropping of Sav-a-day did not 
result in any marked increase in the purchase of Purex bleach during 
the balance of 1948 and that it was not until the Spring of 1949 that 
Hancock-Nelson began to buy Purex, in anything approaching sub- 
stantial quantities.2* There would thus appear to be no connection 
between the dropping of Sav-a-day and any deals of Purex. 

In the case of May Brothers, the other wholesale account. which 
Norton claimed was lost due to Purex competition, he was unable to 
identify the buyer from this concern who was alleged to have told 
him that his account was being dropped because of Purex, and there 
is no way to verify his testimony. The May Brothers account was 
lost in May 1950, the date of the last purchase of Sav-a-day being 
in April 1950 (R. 1232). The May Brothers’ buyer who testified in 
this proceeding gave as the reason for the discontinuance of Sav-a-day 
the fact that the sales of the product were too small to justify han- 
dling it (R. 1928). Whether this was due to any price advantage 
which Purex had as a result of its deals is something which cannot 
be determined from the record. It is significant that in January 
1950 the price of Purex to May Brothers, as a result of its deal of one 
free case with two, was $1.13 for quarts and $1.07 for gallons, while 
the price of Sav-a-day was $1.10 a case for both sizes (CX 106-B). 
This hardly gave Purex any competitive advantage pricewise. How- 
ever, in April 1950, the price of Sav-a-day was increased to $1.24 a 
ease for both sizes, thus making it more expensive than Purex. Since 
May Brothers discontinued Sav-a-day in May 1950, it is just as rea- 
sonable to assume that this price increase was a factor in the decision 
to drop Sav-a-day as it is to assume that Purex’s price affected this. 
action. It may be noted, in this connection, that while Purex’s best 
deal of one free case with two began in July 1948, it had no marked 
effect on the purchases of Purex by May Brothers. It was not until 
March 1949, some eight months later, that there was any marked in- 
crease in the purchase of Purex bleach by May Brothers. On the 
other hand, its purchases of Sav-a-day bleach had already begun to 
decline in May of 1948 before the Purex 1-2 deal went into effect. 


21 Hancock-Nelson purchases of Purex for the balance of 1948 were: 


Neptemberzacoe 222 - aoe 51 cases Noyember'22o22-- soe ee 54 cases. 
October £22bsel+ ERS 192 cases December’ 222-7 ee ssl 22 = None 
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There thus appears to be no correlation between the increase in the 
purchases of one bleach and the decline in the purchases of the other. 

In view of the unreliability of Norton’s testimony and its failure 
to square with the testimony and documentary evidence adduced 
through other witnesses called in support of the complaint, no finding 
of injury can be based thereon, particularly in the absence of cor- 
roborating evidence from Barton’s own books and records. |The ab- 
sence of such records renders it impossible to determine what ac- 
counts Barton sold to, the extent of his sales to them, the exact period 
when such sales ceased or began to decline, and the various items of 
profit and loss which affected his business. Thus, Norton testified 
that about 40% of Barton’s capacity was devoted to private-label 
bleach (R. 1278), some of it selling for as low as $1.00 a case (R. 
1269). It is possible that losses on this part of his operations rather 
than on Sav-a-day bleach were responsible for Barton’s difficulties. 
This is something which could be cleared up only by an examination 
of Barton’s books of account. The record also suggests that other 
factors may also have had a bearing on Barton’s difficulties. Thus, 
a representative of the National Tea Company testified that his com- 
pany dropped Say-a-day in 1946 (before any Purex deals) due to 
Barton’s inability to supply them with all sizes, the slowness of de- 
liveries, and because he had heard the company was giving competi- 
tors better deals (R. 1966, 1979). 

Counsel in support of the complaint sought to bolster Norton’s 
testimony by that of Ray Olson, who had worked for Purex as a 
salesman for about a year beginning September 1947, and later left 
Purex to work for Barton until 1949. Although Olson claimed that 
when he went to work for Barton he had difficulty selling its product 
due to Purex’s deals, his testimony reveals that Hilex was also offer- 
ing deals at that time, and that this too was a factor in the sales re- 
sistance which he met (R. 1907). Olson conceded that Hilex was the 
dominant factor in the Minneapolis market and that even when he was 
with Purex he found competition “pretty rough” because of Hilex 
(R. 1906). Despite his claim that he was unable to sell Sav-a-day 
because of Purex, Olson was unable to name a single store where he 
had met such sales resistance and conceded that he had pretty much 
forgotten what had happened during this period (R. 1915). After 
testifying that he had left Purex for “personal reasons” (R. 1906), he 
admitted on cross-examination that it was because he didn’t get along 
with the broker and felt animosity toward him although he denied 
that this animosity extended to the Purex Company itself (R. 1911). 
Olson impressed the examiner as a disgruntled employee seeking to 
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vent his spleen on his former employer. In any event, his vague 
testimony is such that it has very little value. 

In addition to former Barton employees, counsel in support of the 
complaint called as a witness Richard J. Christman, Barton’s successor. 
Christman, operating under the name Christman Chemical Company, 
leased Barton’s facilities and building, beginning January 1, 1951, and 
continued manufacturing Sav-a-day bleach. Christman’s testimony 
reveals that when he entered the market in January 1951, he found 
it “was dominated by a well known, well advertised bleach, namely 
Hilex” (R. 1348), and that Hilex is “synonymous with bleach, in this 
area” (R. 1368). In the lower price range, he testified his own bleach 
competed with Purex, Hylo and Kleen-ez bleaches, and, of the three, 
he claimed Purex had the greatest public acceptance. While claim- 
ing that this was due to Purex’s price, based “principally” on what 
he had been told by his broker, and also from information obtained 
from salesmen and as a result of contacts with customers (R. 1351), 
Christman admitted that advertising was also a factor in public ac- 
ceptance (R. 1854). His testimony reveals that while his compet- 
itors engaged in various types of advertising and promotional work, 
he has not done so (R. 1352). However, according to his own testi- 
mony, his price is actually 4¢ lower than Purex’s, and the records 
produced by him reveal that his business has increased since he took 
over from Barton, both in dollar volume and in the number of cases 
sold (R. 1364, CX 83). 

Despite the fact that it appears that Barton Chemical Company 
ceased operating and leased its business to Christman, the record, as 
a whole, fails to justify a finding that Purex competition resulting 
from the deals which it offered in this area was responsible for the 
alleged decline of Barton’s fortunes. The confused, contradictory 
and unreliable testimony of witnesses who gave piece-meal accounts 
as to what occurred during the period in question, 1947-1950; the ab- 
sence of Barton, who admittedly determined his company’s sales 
policy (R. 1852), and would presumably have a better over-all fa- 
miliarity with the events that occurred during this period; and the 
lack of corroborative documentary evidence from Barton’s books and 
records render it impossible to arrive at any definite conclusion with 
respect to the reasons for his company’s alleged loss of business. 


3. Hilex bleach 


This bleach is manufactured by the Hilex Company, which op- 
erates plants in the Twin Cities area and in Denver, and, prior to 
1950, also operated a plant in Dallas, Texas. Its main plant in the 
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Twin Cities area employs 150-200 people. The record discloses that 
despite the fact that Hilex is the highest-priced bleach in the Min- 
neapolis area, it is the dominant figure in the market and its sales 
exceed those of all other bleaches combined, including Purex (R. 
1105, 1349, 1599). 

In support of his claim that Hilex was injured by Purex’s deals, 
counsel cites the testimony of Hilex’s broker, John Grace, who com- 
plained that Purex was “stifling” Hilex in obtaining a greater volume 
of business than it now has (R. 1104). Grace conceded, however, 
that despite Purex’s competition, Hilex’s sales had increased “a fair 
amount” from 1946 to 1952 (R. 1142), and that he knew of no cus- 
tomers lost to Purex (R. 1116). Counsel in support of the com- 
plaint also refers to the testimony of Lowell Tesch, a Hilex assistant 
sales manager, who complained about a loss of sales during 1949 in 
the Omaha area, in the Denver territory, and in the vicinity of Ot- 
tumwa, Iowa, all allegedly due to Purex deals which were reported 
to him by customers. Despite these troubles, Tesch conceded that 
there had been an over-all increase in Hilex’s business, that Purex’s 
deals had had no effect in the Minneapolis area where Hilex is 
“kingpin”, and that sales from the Denver plant had increased sub- 
stantially (R. 1820-1822). 

The president of the Hilex Company, A. A. Eldredge, while testify- 
ing that competition had been keen in the Minneapolis area, resulting 
in more sales work, advertising, and some deals on the part of his own 
company, was unwilling to attribute this to any one competitor and 
testified that Purex was no more of a competitor than any other com- 
pany in the area (R. 1583-1586). He agreed that Hilex was pre- 
dominant in the Twin Cities territory; in fact, that it was “sitting on 
top of the world” in that market (R. 1604) and, further, that sales 
from both the Twin Cities and Denver plants had increased sub- 
stantially since 1946 (R. 1615). 

The evidence offered with respect to the Hilex Company is such that 
it affords no substantial or reliable basis for any finding or inference 
that Purex competition had any material adverse effect on the fortunes 
of the Hilex Company in any of the above midwest areas. 


4. Linco bleach 


This bleach is manufactured by Linco Products Corporation and is 
distributed by Linco Products Company, a partnership, both com- 
panies being located in Chicago, Illinois. Salvatore Giachetti, presi- 
dent of the manufacturing company and a partner in the distributing 
company, testified at the hearing with respect to alleged injury to 
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competition caused by Purex bleach in two of his company’s territories, 
the Twin Cities market (consisting of Minneapolis, St. Paul and the 
surrounding areas) and the so-called Tri-Cities territory (consisting 
of Davenport, Iowa, and Moline and Rock Island, L[llinois). The 
testimony and evidence with respect to injury to competition in each 
of these areas are discussed separately below. 

a. The Twin Cities area 

According to Giachetti’s testimony, Linco entered the Twin Cities 
market in 1946 and remained there until about October 1949, when it 
withdrew, allegedly because of Purex competition. Gjiachetti testi- 
fied that his main competition in the Twin Cities market came from 
Hilex and Clorox until Purex inaugurated its deal of one free case with 
two in July 1948 (R. 2185), which resulted in a decline in Linco sales 
and the eventual decision to withdraw from the Twin Cities market in 
October 1949, after the loss of Linco’s main customer, National Tea 
Company (R. 2283). 

Counsel supporting the complaint endeavored to show, through sum- 
maries prepared from Linco’s books and records, that its annual sales 
during the period of its operation in the Twin Cities market were as 
follows: 


Maitre Somme SIRE EES NS SNS SSR ITE A ae. 11,900 cases; 
A og ee OSES SD et 11, 200 cases; 
Poros. SS OT Sno) See DOP Bot Bia er RON 24, 200 cases; 
BOVOe SULEC MO 7 BU 3 SELB Ys LGU 11,000 cases (up to October). 


The exhibit containing the figures for the years 1948 and 1949 
(CX 113-C) was stricken from the'record when it: became apparent 
that the invoices and other basic data upon which the specially-pre- 
pared summaries were based were not in the hearing room, available 
for inspection by counsel for respondent, and when an examination of 
the summaries for preceding years for which data were available dis- 
closed a number of inaccuracies (R. 2255, 2257, 2268-2270). Although 
the attorney in support of the complaint stated that he would seek to 
have the basic records available at a subsequent hearing and reoffer 
these exhibits, he failed to do so. He has, nevertheless, relied on these 
figures, which were referred to in the testimony of Giachetti, despite 
the fact that it was clear from the latter’s testimony that his statements 
regarding the totals for 1948 and 1949 were based upon the stricken 
exhibit, and that he had no independent knowledge of these figures 
(R. 2279, 2187). In the absence of reliable evidence with respect to 
the sales of Linco in the 1948-1949 period, when it was claimed that 
Purex competition affected Linco and finally drove it out of the 
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market, the record affords no adequate basis for arriving at any defi- 
nite conclusions with respect to this situation. 

However, even assuming that the information contained in the 
stricken exhibit is properly before the examiner, the record fails to 
sustain Giachetti’s claim of injury due to Purex. Although Giachetti 
testified that he began to feel the effect of Purex competition after the 
latter instituted its 1-2 deal in July 1948, his company’s figures for the 
year 1948 do not bear him out since the total sales of 24,700 cases in 
that year are more than double that of the previous year, when, accord- 
ing to Giachetti, Purex was not giving him any trouble (R. 2185). 
Giachetti sought to explain this substantial increase in sales during 
1948 on the ground that his own company had instituted a coupon deal 
in the Spring of 1948, which resulted in a retail price reduction of 20 
cents per gallon (R. 2201, 2184). However, if, as Giachetti claimed, 
this coupon deal was responsible for the marked increase in sales of 
Linco during 1948, it is equally reasonable to assume that the discon- 
tinuance of this deal in 1949 was responsible for the decline in Linco’s 
sales to 11,000 cases, rather than to attribute this decline to Purex’s 
competition. It is significant that his sales for the ten-month period 
during which he operated in 1949 are substantially the same as his 
sales for each of the full years 1946 and 1947 when, according to 
Giachetti, he was having no difficulty with Purex. 

Giachetti gave as his main reason for leaving the Twin Cities 
market, the loss of his largest account, National Tea Company, which 
loss he “assumed” was due to Purex (R. 2189, 2283). This assumption 
was based mainly on hearsay information received from his sales 
manager, who had allegedly contacted the National Tea buyer (R. 
2190). He also claimed that he himself had talked to several retail 
store managers, who purchased from National Tea, and that they 
had told him that they were adding a new bleach to their shelves, 
called Purex. Since the exhibit covering Linco’s sales during 1948 
and 1949 was stricken from the record, it is not possible to determine 
therefrom what the trend of Linco sales to National Tea Company 
was during this period. However, reference to National Tea Com- 
pany’s own figures raises considerable doubt as to the accuracy of 
Giachetti’s claims. In the first place, although Giachetti testified 
that he began to feel the-effect of Purex competition with the insti- 
tution of its 1-2 deal in July 1948, the figures of National Tea Company 
disclose that they did not make their first purchase from Purex until 
December 21, 1948 (CX 109-C). In the second place, National Tea 
records covering bleach purchases from 1947 to date, and containing 
figures for Hylo, Hilex, Purex and Linco bleaches disclose purchases 
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of Linco only in 1947. In the absence of an explanation to the con- 
trary, it must be assumed that these figures are complete. It would 
thus appear that the National Tea account was lost prior to the time 
when that company started its purchases of Purex bleach. 

In considering the reasons for Linco’s departure from the Twin 
Cities’ market, it may be noted that one of its competitors attributed 
it to the fact that Linco’s freight costs from Chicago were too high 
to enable it. to compete (R. 1320). Others complained about their 
own difficulties in meeting Linco’s competition at various times (R. 
1200, 1408). The record also indicates that Linco had its own deals 
in the Twin Cities market.?? 

b. The Tri-Cities area 

Unlike the Minneapolis territory, from which Linco withdrew in 
1949, it is still operating in the Tri-Cities area. However, Giachetti 
claimed that there was a decline in the volume of his sales in the 
Tri-Cities market beginning in 1948, which continued until 1952, 
resulting in a loss of approximately $8,000 during this five-year 
period. 

Like the Twin Cities area, counsel in support of the complaint 
offered figures purporting to show Linco’s sales for each year from 
1946 to 1951. However, the figures after 1949 were not supported 
by invoices or other basic data available in the hearing room for 
inspection by counsel for respondent, and these exhibits were stricken 
(R. 2273). The figures of case sales of Linco from 1946 to 1949 are 
as follows: , 


POPC EN OT BIG O UE ile Vb TCE! $9498 wero ly ners torts 7, 611 
T9472 BONO O su Rte (pAQh 194002 6508 Sel the ow soy 6, 124 


It may be noted that while the figures for 1949 show a decline of 
approximately 1,500 cases from the preceding year, the most drastic 
deal that Purex had in the Tri-Cities market was a 1-2 deal, which 
went into effect in April 1948. Yet this deal apparently had no effect 
on Linco’s sales during the year 1948, the figures disclosing that its 
sales during that year exceeded those of the preceding two years. 
Giachetti sought to attribute the decline in his company’s sales to 
Purex competition. His testimony as to how he knew Purex was the 
culprit is a masterpiece of evasion, comparable to the testimony of 
Norton, referred to above, with Giachetti indicating variously, (1) 
that he got his information from his salesmen or office records, (2) that 
he may have gotten it from the jobbers and the retail stores himself, 
= Giachetti admitted having a 1-10 deal in addition to the 20-cent coupon deal (R. 


2186), and was extremely evasive as to whether his company also had other deals 
(R. 2308). 
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(3) that he couldn’t specify the date when he was informed by cus- 
tomers regarding the reason for their decrease in purchases, (4) that 
it might have occurred in 1952 or in 1948, (5) that the customers 
“probably” did advise him that Purex was responsible for the decline 
in orders from his company, although “1948, that is a long time ago”, 
and (6) that they definitely did so advise him (R. 2301-2304). 

Despite the alleged decline in Tri-Cities sales beginning in 1949 and 
his withdrawal from the Twin Cities market in that year, the figures 
of Linco’s over-all operations reveal that the year 1949 was one of the 
company’s most profitable years, its net profits amounting to approxi- 
mately $161,000. While profits in the years 1950 and 1951 declined to 
approximately $40,000 and $86,000, respectively, they rose again in 
1952 to $115,000. 

In view of the confusion and contradiction in Giachetti’s testimony 
and the failure to supply information contained in the stricken ex- 
hibits, the state of the record is such that there is no substantial or 
reliable basis for finding that deals instituted by Purex in the Twin 
Cities or Tri-Cities areas..were-the factor, or a major factor, respon- 
sible for any alleged competitive difficulties which Linco may have 
experienced in these areas. 


5. Hercules bleach 


This bleach is manufactured by Hercules Laboratories of Minne- 
apolis, which is operated by Lincoln Hamilton as a sole proprietorship. 
This company has been in business since October 1947, when it bought 
out another manufacturer, and is a relatively small operation, employ- 
ing only two part-time employees in the manufacture of bleach. The 
proprietor, Hamilton, does his own selling. 

Although Purex’s best deal in the area, one free case with two, had 
been in effect since July 1948, Hamilton testified that Purex did not 
come to his attention until 1949 (R. 1172), and that by 1950 he began 
losing a number of his retail accounts due to Purex competition (R. 
1177). Among the accounts which Hamilton claimed he lost due to 
Purex competition in 1950 was the Fairway Stores, where, according 
to Hamilton, he was advised that he couldn’t compete with Purex 
prices (R. 1185). However, the buyer for Fairway Stores, Guy H. 
Klapper, who was also called as a witness in support of the complaint, 
testified that his firm had given up handling Purex bleach back in 
1945 (R. 1862). 

Despite the difficulties which he allegedly experienced because of 
Purex, Hamilton testified that since entering the business, he had 
inoved from the space in the basement of a garage in which he had 
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originally started in business and built his own manufacturing plant, 
had installed an automatic bottle filler, and had gained in the number 
of customers (R. 1208). The testimony of this witness hardly fur- 
nishes a substantial basis for a finding that Purex’s competition had 
any material adverse effect upon his business. 


6. Clorox bleach 


This bleach is manufactured by the Clorox Chemical Company of 
Oakland, California, the largest company in the business, and the 
only one having a national distribution. The attorney in support of 
the complaint offered the following figures of case sales by Holbert 
Company, Clorox’s broker in the Minneapolis territory, during the 
period 1945 to 1952 (CX 96): 


opens De OL et eae Te eee 8, 786 
i eee athe dettchee ci BSSC ach SIE a ca eetenationna ad pecan 12, 873 
Dabs ip Repeal alegre LG LOD ce en ee 6, 899 
J aoaefianieinaest rat piapionn FS GMa 0 Pe pieatoamede arpedican 6, 168 


Counsel in support of the complaint argues that because there was a 
decline in Clorox sales during this period and an over-all increase in 
Purex sales, it must be concluded that Purex’s deals were responsible 
for this condition. 

This argument is not supported by the record. In the first place, 
representatives of Clorox’s broker, who were called as witnesses by 
counsel in support of the complaint and whose testimony counsel now 
characterizes as “indifferent”, could not attribute any decline in 
Clorox’s sales to competition from Purex (R. 1704, 1889). Secondly, 
the figures which counsel in support of the complaint cites in his brief 
do not support his argument. In comparing the figures of the two 
companies, he has used figures of Purex sales through its Minneapolis 
territory, which includes all of Minnesota, South and North Dakota 
and part of Wisconsin (CX 74), while the Clorox figures which he 
cites only cover the territory handled by its broker, the Holbert Com- 
pany, which is the southern half of Minnesota (CX 98, R. 1689). 
Moreover, the Clorox figures themselves do not justify the inference 
which counsel seeks to draw. Thus, while there is a decline of 2,000 to 
3,000 cases in 1948 and 1949 over the previous years, the year 1950, 
when Purex’s 1-2 deal was still in effect, shows the greatest volume of 
case sales during the period in question. On the other hand, in the 
years 1951 and 1952, after the termination of Purex’s 1-2 deal, Clorox’s 
sales decreased by about 50%. It is thus not possible, merely from 
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these figures, to infer that Purex’s low prices resulting from its deals 
were responsible for any downward trend in Clorox’s sales. 


7. Hylo bleach 


The record does not disclose the name of the manufacturer of this 
bleach or the details of its operations. No evidence of injury by 
Purex was offered with respect to this bleach. However, a number of 
witnesses referred to it as one of the leading competitive bleaches in 
the low-price field. The figures of the National Tea Company dis- 
close that National Tea made substantial purchases of Hylo through- 
out the period in question, and that this volume continued, without 
substantial variation, despite Purex’s competition (CX 109-A, —E), 


Conclusions as to Twin Cities and Dakota markets 


The record discloses that during the period 1947-1952 Purex was in 
competition with at least the following bleaches in the ‘I'win Cities 
market and surrounding areas: Hilex, Clorox, Hylo, Kleen-ez, Sav-a- 
day, Linco and Hercules. Hilex is the biggest-selling bleach in the 
area, its sales exceeding those of all other companies combined. De- 
spite competitive conditions, sales from both its Twin Cities and Den- 
ver plants have increased substantially during this period and it has 
continued to maintain its dominant position. The main complaint 
voiced with respect to it appears to be that it was not permitted to 
expand at a rate which would have established it as a virtual monopoly 
in this area. This is hardly a basis upon which to base a finding of 
injury to competition. The evidence with respect to the Clorox Com- 
pany likewise does not support a finding of injury to competition re- 
sulting from Purex’s deals. While its sales have fluctuated during 
this period there is no correlation between such fluctuation and Purex’s 
deals. There was no testimony that Purex was responsible for any 
decline or from which an inference to this effect may be drawn. In 
the case of the small competitor, Hercules, the testimony regarding 
the alleged loss of several accounts by it was directly contradicted by 
at least one of the customers and was unsubstantiated by any records of 
the company. Despite the claims of injury due to Purex competition, 
Hercules’ condition has actually improved since it entered the market. 
This hardly furnishes a reliable basis for a finding of injury. No evi- 
dence was offered concerning the manufacture of Hylo bleach and the 
record fails to show that Purex competition had any adverse effect on 
it. 

In the case of Kleen-ez, Linco and Sav-a-day, the fact that they were 
forced to quit the market or changed ownership is indicative of the fact 
that they had experienced difficulties of some kind. However, the 
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record does not support a finding that Purex’s deals were a substantial 
factor in their troubles. In the case of Kleen-ez most of the evidence 
of injury pertains to areas where there was no reliable evidence to 
show what deals, if any, Purex had. Although the record does con- 
tain reliable evidence of Purex deals in the Twin Cities area after 1947 ; 
the testimony of the witness Shapiro with respect to injury by Purex 
was a mass of contradiction and confusion, was unsupported by any 
documentary evidence, and was contradicted in many respects by other 
witnesses or evidence offered in support of the complaint. Shapiro’s 
testimony affords no reliable or substantial basis for a finding of in- 
jury. The testimony and evidence with respect to Sav-a-day bleach 
are likewise characterized by confusion and contradiction of such 
magnitude as not to afford a reliable or substantial basis for a find- 
ing that Purex’s deals were responsible for Sav-a-day’s financial 
troubles. Significantly, the company which succeeded the original 
manufacturer of Sav-a-day has improved its competitive position de- 
spite the competition of Purex. In the case of Linco, the unreliability 
of the witness Giachetti and the incomplete state of the record insofar 
as the evidence of his company’s sales is concerned are such that there 
is no reliable or substantial basis for attributing to Purex’s deals the 
responsibility for that company’s difficulties. 

Counsel in support of the complaint places considerable emphasis 
on the large increase in Purex sales during this period as tending to 
establish injury to its competitors. While the rate of increase in 
Purex sales between 1945 and 1952 was substantial, as compared to 
that of some of its competitors, it should be noted that Purex had 
been more or less quiescent in this market during the War and, in effect, 
reentered the market around 1947.3 It put on a strenuous advertis- 
ing campaign and brought a number of its retail specialty salesmen 
into the market. It is therefore natural to expect a greater rate of 
increase from one starting more or less at the bottom of the market 
than from competitors who had already reached a certain peak in the 
market. It should also be noted that there is no necessary correlation 
between the rate of growth of its sales and its various deals, as con- 
tended by counsel supporting the complaint. Thus its sales during 
1948, during which the 1-2 deal was in effect for about six months, 
were about 5,000 cases less than its sales in 1947. While there was 


* Purex’s annual case sales in the Minneapolis territory between 1945 and 1952 were 
as follows: 
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a substantial decline in 1951 after the termination of the 1-2 deal, 
there was a substantial increase again in 1952 despite the fact that 
{here was no change in prices. The figures alone are too inconclusive 
to justify the drawing of any inference, such as that suggested by 
counsel supporting the complaint. 

The 1-2 deal which Purex had in the Minneaplois territory from 
July 1948 to December 1950, unquestionably represented a substantial 
price reduction. Although respondent has not yet offered its defense, 
come of the evidence introduced by counsel supporting the complaint 
sheds some light on the reasons for the institution and continuation 
of respondent’s deals in this area. Thus letters from Purex’s broker 
to the respondent during 1947 and 1948 reflect the difficulties which 
respondent experienced in getting established in this market, referring 
to such matters as lack of consumer acceptance in the area, the keen 
competition of other bleach companies, the fact that certain customers 
were threatening to drop Purex, and the fact that competitors were 
offering various deals and price concessions (CX 36-G, —H, -K, —L,-N, 
-O,-Q). In any event, irrespective of why the deals were instituted, 
the fact that Purex was able to increase its sales during this period does 
not establish that any injury to competition resulted therefrom. 
While some of its competitors may have sustained a loss of sales, it 
does not follow that such losses can be attributed to Purex’s deals. As 
stated by counsel supporting the complaint in his brief (p. 38) : 

The naked and single fact that respondent’s competitors lost customers or 
that their sales volume was reduced or that they operated on a reduced profit 
or that they reduced their prices to remain competitive is material, but not 
legally significant in and of itself to the ultimate issues in this case without a- 
further showing that the real reason lay in the respondent’s discriminatory 
pricing policies (except that an inference may be drawn from this and other 
facts). [Italics supplied.] 

The evidence offered to show that Purex was responsible for these 
losses is too inconclusive to justify any such finding. 

It is accordingly found that the record is lacking in substantial, 
reliable and probative evidence of any injury to competition with 
respondent in the Twin Cities area, Tri-Cities market or any of the 
other adjacent areas discussed above. 


B. The Des Moines territory 


The only evidence of alleged injury to competition in this area 
relates toS & S Cleanser Company of Des Moines, Iowa, manufacturer 
of a bleach called “Des Moines Cleanser”. Counsel in support of the 
complaint endeavored to show through the testimony of Gino Sas- 
satelli, a partner in this firm, that it had sustained a loss of approxi- 
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mately $40,000 because of Purex competition, and had lost a number 
of accounts and suffered a loss of volume because of Purex’s deals. 
The examiner found Sassatelli a wholly unconvincing witness whose 
testimony was replete with confusion and contradiction and whose 
claims were based in large measure on hearsay and surmise. 

With respect to the so-called loss of approximately $40,000, this 
was based on the fact that Purex, according to Sassatelli, had put on 
“some kind of a deal * * * way back in 42 and °43” (R. 2244-5), 
which allegedly forced Sassatelli’s firm to put into effect a deal of 
one free with 12 in order to meet competition. The figure of $40,924. 
“lost” was based on an estimate of the number of free cases given each 
year beginning in 1945. The claims regarding this so-called $40,000 
“loss” are based on sheer speculation and are unsupported by any 
reliable or substantial evidence. 

In the first place it should be noted that the alleged $40,000 “loss” 
does not represent an actual loss or deficit in the company’s operations, 
as the term is commonly understood, but is merely an estimate of the 
cost of free goods. Secondly, it should be noted that the estimate was 
not based on any books and records of the company but on some com- 
putations made by Sassatelli after he had come to the hearing (R. 
2536). In the third place there is no reliable evidence in the record of 
the “some kind of deal” which Sassatelli claimed Purex had inaugu- 
rated “way back in ’42 and ’43,” and there is therefore no way of deter- 
mining whether Purex was responsible for Sassatelli’s institution of a 
1-12 deal and the ensuing “loss’”.2* Finally, there is grave reason to 
doubt the veracity of Sassatelli’s story regarding the so-called 
$40,000 loss. At first he testified that his company had had a steady 
growth from 1936 until about 1947 or 1948, when Purex “start[ed] to 
come in with some kind of deals” (R. 2230). He further testified that 
prior to 1947, the ranking of the various firms in the Des Moines area, 
in terms of bleach sold, was: his own company first, Clorox second, 
Hilex third, and Purex fourth (R. 2238). On the basis of this testi- 
mony Purex was the least. potent of his competitors and gave him no 
trouble until 1947-1948. However, he subsequently reversed himself 
and claimed that Purex began to bother him “way back in 42 and *43” 
and that this was responsible for the 1-12 deal which he put into effect 
and maintained for about ten years. Adding further confusion to 
Sassatelli’s story about being forced to institute and maintain a 1-12 
deal beginning about 1942 or 1948 is his own testimony that during 

While the record does show that Purex had a 1-2 deal in 1948, the burden of 


Sassatelli’s testimony was that it was “before ’48” that his own deal was put into effect 
to meet Purex competition (R. 2244). 
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the war years he was able to sell all the bleach he “could get [his] 
hands on” (R. 2535). 

Aside from the so-called $40,000 loss, counsel supporting the com- 
plaint relies on Sassatelli’s testimony regarding the loss of a number of 
customers completely and a decline in sales to other customers, as a 
result of a 1-3 and a 1-2 deal instituted by Purex during 1947 and 
1948. Sassatelli named a number of accounts which his company 
lost in its territory outside the City of Des Moines in 1948 (R. 2236), 
and stated that while it didn’t actually lose any accounts within the 
City of Des Moines, there was a loss in sales volume there in 1948 
and 1949 (R. 2241). Sassatelli also claimed that whereas he had 
formerly sold 75% of all the bleach sold in the Des Moines area, Purex 
competition had reduced his volume to about 50% of the market (R. 
2488). 

Aside from the fact that a decline from near monopoly proportions 
to approximately half of the market is hardly indicative of injury to 
competition, an analysis of Sassatelli’s testimony regarding these 
losses reveals that it is cut from the same cloth as that relating to the 
so-called $40,000 loss. In the first place his testimony was based purely 
on his memory and was unsupported by any records showing what ac- 
counts he sold to, how much he sold to these accounts, and when they 
ceased buying or cut their orders (R. 2508). In the second place his 
testimony attributing the loss of a number of stores outside of Des 
Moines to Purex was based on hearsay information received from his 
driver-salesman since he did not himself call on any accounts outside 
of Des Moines (R. 2236). Thirdly, there is reason to doubt that. he 
sustained any substantial losses in business as a result of Purex deals. 
For example, after testifying that he had lost business in the Super 
Value Store (R. 2517), he conceded on cross-examination that his sales 
to this account had actually increased (R. 2520). Further, while 
claiming that the worst effects of Purex competition occurred during 
1948 and 1949 (R. 2236, 2241), the figures of gross sales submitted by 
Sassatelli reveal that there were actually increases in sales in each of 
these years of $6,000 and $13,000, respectively, over the preceding year 
(R. 2225). While the year 1950 shows a decline of $8,000 from the 
1949 volume, the year 1951 showed an increase of $10,000, the same 
volume continuing in 1952, thus resulting in the largest volume of sales 
since 1946. 


25 The figures of gross sales submitted by Sassatelli are as follows: 
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Despite Sassatelli’s claim of injury by Purex, the record shows, ac- 
cording to his own admission: (1) that the number of his customers 
has increased substantially since 1946 (R. 2529), (2) that he has ex- 
panded his territory since 1946 (R. 2534), (3) that he has expanded his 
plant at a new location from a capacity of 1,500 gallons per day in 1945 
to 4,000 gallons per day at the present time (R. 2498), (4) that he has 
increased the number of his employees since 1945 (R. 2497), and (5) 
that he is able to get his bleach into every new store opening in Des 
Moines (R. 2531). While not disputing the facts as to Des Moines 
Cleanser’s over-all growth, counsel supporting the complaint argues 
that due to Purex the rate of growth has not been as great in recent 
years as it formerly was. The answer to thisis, it is not unusual for the 
rate of increase in the post-war period not to keep pace with that in the 
war period when Sassatelli was able to sell all the bleach he “could get 
[his] hands on.” Moreover, had his company continued to advance 

-at the same rate, its 75% estimated share of the market might have 
reached complete monopoly proportions. The failure of this to oc- 
cur can hardly be called injury to competition. It is accordingly con- 
cluded and found that the record is lacking in reliable, probative and 
substantial evidence of any injury to competition with Purex in the 
Des Moines market. 


C. Memphis territory and other southern states 


Counsel in support of the complaint offered evidence purporting to 
show injury to competition to three competing bleach manufacturers 
in the Memphis territory. The evidence with respect to each of these 
companies is discussed separately below. Before discussing the evi- 
dence of injury, it should be noted that the evidence of the deals which 
Purex offered in the Memphis territory shows that the deals in effect 
in that territory were of much shorter duration and involved less 
drastic price cuts than those in the Minneapolis territory. Most of the 
deals were in effect for only a month or two and involved one free case 
with nine, or a reduction of approximately 10% (CX 7, p. 5). 


1. Bleach Kleen bleach 


This bleach was manufactured by Southern Specialty Company of 
Memphis, which is engaged in the manufacture or sale of a wide 
variety of other products, including glass containers, spices, insecti- 
cides and furniture polish. It manufactures both household bleach and 
laundry bleach, the two bleach products accounting for about 12% 
of its total business and the household bleach alone amounting to only 
about 4% of its total business (R. 2082). The household bleach is 
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a 514% sodium hypochlorite solution, while the laundry bleach is a 
10% concentrate, and the two are not competitive. 

In support of his claims of injury by Purex, counsel offered the 
testimony of two salesmen and that of the owner of the company. The 
two salesmen only worked for Southern Specialty Company on a 
part-time basis, and handled a number of other items in addition to 
bleach, the latter being only a sideline which they evidently did not 
push too hard (R. 2069, 2122). Their testimony of injury to com- 
petition was of a rather desultory nature. One of the salesmen, Henry 
Hartwick, testified in general terms about being unable to meet the 
prices “of the different companies”, referring, apparently, to Clorox 
as well as Purex (R. 2047). He testified that when he came into one 
of the stores, they figured out the prices and showed him that the price 
of Purex was cheaper. Asked when this all occured, Hartwick tes- 
tified, “Maybe last year, years ago. I’m 70 years old. I can’t re- 
member all those things and I am using this as a sideline * * *” (R. 
2049). The other salesman, Julius Lyon, told of having heard in the 
stores about a Purex deal of one with nine, and that he was unable to 
sell his bleach. Lyon couldn’t name any accounts lost by him, was un- 
able to state when he had experienced this difficulty in selling, and 
admitted that he didn’t pay too much attention to the matter (R. 
2117). 

While the owner of the business, Sol Jaffee, appeared to be more 
familiar with the competitive situation than his two salesmen, his 
testimony likewise falls far short of establishing any substantial injury 
to competition resulting from Purex’s deals. Jaffee claimed that 
there was a 50% drop in his household bleach business beginning in 
1946, which he claimed was due to Purex deals (R. 2090). This tes- 
timony has no probative value for two reasons. In the first place 
there is no reliable evidence in the record of any Purex deals in Mem- 
phis during 1946. It is not possible therefore to attribute this al- 
leged loss of business to unknown deals. Assuming, however, that 
part of this loss occurred during 1947, when there is evidence of Purex 
deals, Jaffe’s own testimony establishes that a considerable part of 
his loss of business was due to reasons other than any alleged price 
advantage accruing from Purex deals. Thus Jaffee’s testimony in- 
dicates that during 1947 a large wholesaler, Malone & Hyde, instituted 
a cooperative plan under which its affiliated stores were able to buy 
merchandise at cost plus a 3% commission. As a result of this, many 
of the better retail stores became affiliated with the Malone & Hyde 
co-op, causing Jaffee to be “shut out of the better stores and the only 
thing left to us was dirty front stores that were not affiliated with the 
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co-op” (R. 2105). It is thus apparent that the major cause of any 
decline in 1947 was the affiliation of the better stores with the co-op. 
That this had no connection with any price advantage arising from 
Purex deals seems apparent from Jaffe’s own testimony that the cus- 
tomers trading in these stores were “more interested in the brand than 
they were in the price” (R. 2105). 

The Purex’s deals in Memphis during 1947 were of such a limited 
nature that they could hardly have produced any such drastic effect 
in the market as that claimed by Jaffee. The first deal, which went 
into effect April 7, 1947 and lasted for two months, was a deal of 1 
free with 10. The second deal did not go into effect until August 13, 
1947, lasted only a month and called for 1 free case with 9. It should 
be noted that the so-called 50% drop in Jaffee’s business actually 
involved a drop in household bleach from about 8% of Jaffee’s over- 
all business to about 4%. Since the record furnishes no clue as to 
the extent of Jaffee’s business, no determination can be made as to the 
actual amount of the alleged decline, either on a dollar volume or 
case volume basis. In any event, the undersigned is satisfied and finds 
from the record as a whole that there has been no showing of sub- 
stantial injury to Southern Specialty Company as a result of any 
Purex deals. 

2. Sav-a-day bleach 


This bleach was manufactured by the Barton Company, the same 
company as that referred to above in connection with the Minneapolis 
territory. The evidence offered with respect to injury to this company 
in the Memphis territory was, if anything, weaker than that pertain- 
ing to the Minneapolis territory. No official of the company having 
any direct knowledge of its over-all operations in the area was called 
to testify and none of its books and records were produced. The case 
of counsel supporting the complaint with respect to this company rests 
on the testimony of a former Barton salesman and broker, and on 
evidence supplied by several wholesaler witnesses. 

The broker-salesman, Perry Lewis, was employed by Barton as a 
salesman in its Southern Territory (including Memphis) from De- 
cember 15, 1945 to June 30, 1946, and then represented Barton as a 
broker in the Memphis area from the latter date until July 1950. 
Lewis’ testimony with respect to the Memphis territory was to the 
effect that Purex had a deal of 1 free with 9, the date of which he 
could not fix since he was testifying “strictly from memory” (R. 2870), 
which deal he opined resulted in Purex selling more bleach and “I 
would say we sold less bleach” (R. 2872.) Lewis had no figures show- 
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ing the extent of this alleged decline and was unable to say how much 
the decline amounted to. Although Lewis testified that the plant 
eventually closed (apparently after July 1950), he had no personal 
knowledge as to the reason for its closing, the only enlightenment 
which he could supply being the hearsay information that Mr. Barton 
had told him his volume had dropped and that he had been losing 
money (R. 2872-2873). 

Lewis’ testimony furnishes no reliable basis for any finding that 
there was a decline in Barton’s sales, or as to the extent of such decline 
or the reasons therefor. In any event, there is no reliable basis for 
attributing any alleged decline to Purex’s deals. In fact Lewis’ own 
testimony suggests that Sav-a-day’s prime difficulty was that it was 
hot as well-known and well-advertised a bleach as its competitors and 
was unable to obtain widespread public acceptance (R. 2896).2° These 
competitors it should be noted, included Clorox as well as Purex (R. 
2895, 2896). It should also be noted that even with Purex’s occasional 
and relatively mild deal of 1 free with 9, Sav-a-day’s. prices were 
always substantially lower than Purex’s.”" 

In addition to Lewis’ testimony, counsel supporting the complaint 
relies on the testimony of representatives of several wholesalers in 
Memphis. One of these is C. B. Cook, who was employed as'a buyer 
of bleach at various times prior to 1947 by Malone & Hyde, the largest 
wholesaler in Memphis, and after June 1948 was employed as a bleach 
buyer by, Earle Wholesale Grocery.’ Counsel supporting the com- 
plaint places considerable emphasis on Cook’s testimony that Malone 
& Hyde stopped buying Sav-a-day bleach and Del Haven bleach (the 
latter being a private-label bleach manufactured by Barton) because 
of “lack of movement out of the warehouse and out of the retail 
markets” (R. 2004), which lack of movement counsel séeks to attribute 
to Purex. 

Counsel’s position is untenable for several reasons. F irst, there 
is no reliable evidence as to what, if any, deals Purex had during 1946 
when, according to Cook, Barton’s bleaches were dropped. While 
Cook testified that Purex had a 1-9 deal at some time during the five- 
or six-year period of his employment up to 1946, he was unable to fix 


*0 An index of the extent of Sav-a-day’s popularity in the market is the testimony of the 
witness Hartwick, salesman of Bleach Kleen bleach, that he had never heard of Say-a-day 
in this area (R. 2015). 

27 During 1947 when Purex’s list price on quarts was $1.50 per case, its occasional 1-9 
deal resulted in a net price of $1.35. Say-a-day’s price during the early part of 1947 was 
95 cents, and from September to December 1947 it had, in addition, a deal of 1 free with 
10, resulting in a net of 86 cents per case. During 1949 when Purex’s list price was $1.70, 
its 1-9. deal resulted in a net price of $1.53. At the Same time Sav-a-day was selling 
at a list of $1.40 with a 1-5 deal, resulting in a net of $1.16 for case (RX 6-30). | 


PUREX CORP. LTD. 151 
100 Findings 


the time when this was in effect, pointing out that he did not handle 
bleach continuously during this period (R. 2007, 1994). The earliest 
reliable evidence of a 1-9 deal is that involving the period from August 
18 to September 15, 1947 (CX'7, p.5). Aside from this consideration, 
however, Cook’s testimony on cross-examination reveals that another 
“leading factor” in the decline of his company’s orders of Sav-a-day 
was the fact that it had had trouble with the caps of the bottles, many 
of them having blown up in the warehouse and in the stores 
(R. 2033).?8 Furthermore, there is no reliable evidence that Purex’s 
deals were a factor in the so-called lack of movement of Sav-a-day. 
Cook specifically stated that he didn’t know why Sav-a-day wasn’t 
selling (R. 2005). While Cook testified that his company’s purchases 
of Purex increased during the period of a deal, he also stated that this 
would not necessarily cause a decline in the over-all purchase of other 
bleaches, since the increased promotion and advertising accompanying 
the deals sometimes resulted in an increase in the purchases of other 
bleaches (R. 2014-2015. Cook’s testimony in this respect was corro- 
borated by one of the officials of Malone & Hyde, also called as a 
witness in support of the complaint, who testified that despite such 
deals, his company has continued to purchase greater quantities of 
Clorox than Purex (R. 2453). 

Cook further testified that after he went with Earle Wholesale 
Grocery in June 1948 he took on Sav-a-day for a while to give it a try 
in Eastern Arkansas, because of his personal friendship with 
Mr. Barton (R. 2087), but that it was discontinued when he found he 
couldn’t get a sufficient volume of sales. There is nothing in this testi- 
mony to warrant any inference that this discontinuance had any 
connection with Purex. 

Counsel supporting the complaint places considerable reliance on 
the increase in Purex sales in Memphis between 1945 and 1952. How- 
ever, no figures were offered to show a comparable decline in the bleach 
sales of other companies. The only reliable evidence of bleach sales of 
another company is that involving the Clorox Company, which shows 
that in the period from April 1950 to March 1953, its sales not only 
kept pace with, but exceeded that of Purex (CX 121-A,-B,-C). In 
any event, in the light of the other evidence in the record, as above 
discussed, no inference adverse to Purex can be drawn, merely because 
that company experienced a substantial increase in sales during the 
period in question. The record as a whole is lacking in reliable, pro- 


28 It may be noted that while Cook testified on direct examination that his company had 
dropped Sav-a-day prior to his leaving the company in 1946, he corrected this on cross- 
examination to state that they had not dropped it but were handling it on a limited 
basis (R. 2036). 
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bative and substantial evidence of any substantial injury to Sav-a-day 
resulting from Purex deals in this area. 


3. Clorox bleach 


Although evidence with respect to competition between Clorox and 
Purex in this area was offered at the hearing, counsel in support of the 
complaint does not devote any portion of his brief to any alleged 
adverse effect of Purex deals on Clorox, except incidental to a discus- 
sion of the testimony of several wholesaler witnesses. It is not clear 
whether he has abandoned any claim of injury to this competitor, or 
not. 

Not only is there no showing of injury but the record affirmatively 
discloses that Clorox sustained no injury as a result of Purex competi- 
tion. J.M. McKnight, Clorox’s broker in the Memphis territory, who 
was called as a witness in support of the complaint, testified that 
Purex did not have any effect on his principal’s sales and did not cause 
it any loss of business (R. 2824). According to McKnight there has 
been a substntial increase in Clorox’s sales in this area each year since 
1946, with the exception of the year 1952. That the reversal in trend 
in 1952 was not due to any Purex deal is evident from the fact that 
Purex has had no deals in the area since March 1952 (R. 2848, CX 158). 
McKnight further stated that if not for the competition of Purex, 
Clorox would have a monopoly in this area. 

- Counsel supporting the complaint refers in his brief to the testimony 
of the former Malone & Hyde buyer, Cook, that when he left that 
company in 1946, Purex was its leading bleach. However, both J. D. 
Bowen, Malone & Hyde buyer since 1950, and Joe Hyde, an official 
of that company testified that Clorox has always been their leading 
bleach (R. 2392, 2453). Their testimony is corroborated by the actual 
figures of Malone & Hyde purchases submitted by counsel supporting 
the complaint (CX 121—A,-B,-C). Further corroboration appears 
from the testimony of a representative of one of the retail stores 
affiliated with Malone & Hyde, who testified that he sold twice as 
much Clorox as Purex, despite the fact that Purex was 1 cent cheaper 
on quart sizes (R. 2134). It is interesting to note from the testimony 
of this witness, Gene Beretta, that although he increased his purchases 
of Purex during a 1-9 deal, he did not decrease the retail price of 
Purex to reflect the deal, but preferred to pocket the savings resulting 
from the deal (R. 2186). There has been no showing on the record 
as a whole that Purex deals have caused any substantial injury to 
its competitor, Clorox. 
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In connection with his claim of alleged injury to competition in 
the Memphis area, counsel in support of the complaint also sought to 
show that Purex’s deals caused injury in “other southern territories”. 
Counsel relies, in this connection, on the testimony of Perry Lewis, 
the former Barton salesman and broker, and B. H. Blackard, a former 
Purex district manager, as showing that Purex deals caused injury 
to competition in the Florida, Alabama and Georgia areas. The testi- 
mony upon which counsel relies wholly fails to sustain his claims. 

Lewis testified that while acting as a salesman for Barton during 
early 1946, he ran up against a Purex deal of 50 cents off per case in 
the Florida area, and a reduction of 25 cents per case in the Birming- 
ham area. With respect to the Florida area, Lewis fixed the date of 
this deal as January 1946, and stated that he had “heard” from whole- 
salers that Purex was coming into Florida with that type of deal 
(R. 2865). While claiming that this affected his sales of Sav-a-day 
bleach, he conceded that the sales resistance which he met was also 
due to the fact that the manufacturer of a new bleach, “Thirty-Three”, 
was putting up a plant in the Florida area (R. 2866). There is 
reliable evidence in the record, aside from Lewis’ hearsay testimony, 
that Purex did sell some bleach in the Florida territory between No- 
vember 1945 and April 1946, at discounts of 10 cents, 25 cents and 
50 cents per case, as part of its effort to break into the Florida market 
(CX 19-B through —P; R. 318-319). However, this effort was un- 
successful, and Purex withdrew from the market in early 1947 when 
its sales dropped to negligible proportions (R. 320; CX 31-A and 
-B). No evidence was offered as to the extent of Barton’s operations | 
in the Florida territory, nor is there any reliable basis in the record for 
inferring that Purex’s short-lived deals had any substantial effect on 
Sav-a-day sales in this market. 

With respect to the Birmingham, Alabama, situation, there is no 
evidence, aside from Lewis’ hearsay testimony, of any Purex deals in 
that market during March or April 1946, the period about which he 
testified.2® Likewise, there is no evidence of the extent of Barton’s 
operations in this area nor any evidence from which any inference 
can be drawn as to whether Barton sustained any substantial injury 
in this market. 

Counsel supporting the complaint also refers in his brief to the 
testimony of a former Purex district manager in Memphis, B. H. 
Blackard, regarding a “one free with one” deal in part of his terri- 


20.The earliest reliable evidence of any deal in the Birmingham area is a deal of 1 free 
with 10 in April 1947 (CX 7, p.1). 
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tory. Counsel apparently suggests that this deal was in effect 
throughout the territory in which Blackard operated, including Ten- 
nessee, Arkansas, Alabama and Georgia. However, it seems apparent, 
from Blackard’s testimony, that he was referring to a deal which was 
in effect only in Georgia (R. 2853). Blackard’s testimony regarding 
this alleged deal was extremely vague. He was unable to fix the date 
or duration of this deal and could not recall whether it was a jobber 
deal or involved a coupon arrangement on the consumer level. He 
conceded that there was never any such deal in the Memphis territory. 
In the absence of more definite evidence as to the nature of the so- 
called 1-1 deal in Georgia, and lacking any evidence of the competi- 
tive situation in that market, there is no basis for any inference adverse 
to Purex to be drawn from Blackard’s testimony. 

The examiner concludes and finds that there is no substantial, re- 
liable or probative evidence of any substantial injury to any of 
Purex’s competitors in the areas discussed above or of injury to com- 
petition with Purex in any of these areas. 


D. Dallas Division 


The evidence offered with respect to injury to competition in this 
area involved three companies: Hilex Company (to which reference 
has already been made in the Minneapolis territory) ; Airox bleach, 
manufactured by Joseph Goldman (to whom reference has also been 
made in connection with the discussion of Continental Laboratories 
in the Minneapolis territory) ; and the Charles H. Netherson Com- 
pany. Before discussing the evidence with respect to alleged injury 
to the above companies, reference should be made to the evidence con- 
cerning the deals which were in effect in this area. 

The Southern Division, also known as the Dallas Division, is one 
of the divisional offices of the respondent, and includes within it the 
following brokerage territories in Texas: Abilene, Dallas, Tyler, 
Houston and San Antonio. In addition, this division includes 
Albuquerque, New Mexico, and the states of Colorado and Oklahoma. 
Unlike the Minneapolis, Des Moines and Memphis territories, in which 
the attorney supporting the complaint offered a single exhibit setting 
forth all of the deals in these territories from April 1947 to December 
1950, no over-all exhibit was offered with respect to the deals in the 
Southern Division. In his brief counsel supporting the complaint 
refers to a list of deals which were applicable in the Abilene terri- 
tory from 1942 to 1950, and states that these are typical of the deals 
in effect in other territories comprising the Dallas Division. How- 
ever, aside from a similar list for the Tyler territory, the record fails 
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to establish what deals were in effect in the other territories compris- 
ing the Southern Division, except for limited periods of time and in 
certain of the territories within the Division. 

Counsel supporting the complaint offered several exhibits showing 
the deals in effect in the Dallas territory between April and October, 
1949 (CX 27-K, -H, —J, -L, -N, -P and —R), and in the Dallas and. 
Houston territories between July 1950 and September 1951 (CX. 
29-A). In addition to these, counsel relies on a series of bulletins 
issued by the respondent to its brokers and jobbers in the Southern 
Division during 1948 and 1949, which announce the inauguration or 
withdrawal of certain deals on designated dates (CX 15 series). 
However, it is impossible to determine from these bulletins just how 
long a particular deal which was being announced remained in effect, 
and just when a particular deal which was being revoked had been 
instituted.*° Counsel also relies on certain invoices and ledger sheets 
as establishing the deals in this area, While a few of the invoices 
show a deal of 10 cents off list price per case during November and 
December 1946, in the Dallas territory (CX 21-H through -Q), it is 
impossible to determine from the remaining invoices and ledger sheets 
what the deals involved actually. were (CX 22 series). It, is thus 
difficult to determine, on an over-all basis, what deals were in effect in 
the various territories comprising the Southern or Dallas Division, 
except for limited periods and in limited areas. This lack of clarity 
in the record makes difficult an evaluation of the claims of the various 
competitors that they were injured by Purex deals in this area, since 
a large part of the evidence relates to periods when, and areas where, 
it is not clear what deals, if any, were in effect. With this preliminary 
discussion, the examiner turns to an analysis of the proof of injury to 
competition offered by counsel in support of the complaint with 
respect to the three companies mentioned above. 


1. Hilex 


The Hilex Company began selling in the Texas area in the latter 
part of the 1930’s, and opened a plant in Dallas in the early 1940’s. It 
remained in this area until 1952, when it closed down its plant and 
ceased operating in this market, except for parts of West Texas which 
it has continued to service from its Denver plant. The figures of 
Hilex’s operations from 1943 to 1950 show that the company lost 

* Although it was apparent that these exhibits were not arranged in any orderly 
fashion to reflect, chronologically, the commencement and termination of each deal in 
this area, and counsel for respondent offered to cooperate in an effort to achieve some 


orderly arrangement, counsel supporting the complaint appears not to have availed himself 
of this offer (R. 382, 364). 
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approximately $433,000 during this eight-year period (CX 88-95). 
Counsel supporting the complaint seeks to attribute these losses to 
Purex competition, and, in particular, to the Purex deals in the Texas 
territory. In the opinion of the examiner, this conclusion is not 
justified by the record. 

Although A. A. Eldredge, president of Hilex, claimed that his 
company had been “going along pretty good” until Purex came into 
the market early in 1946 with a deal of one case of quarts free with 
each case of gallons (R. 1559), Hilex’s figures show that, except for the 
year 1945 when it made a profit of $10,000, it lost money each year it 
was in the market beginning with 1943. The testimony of Purex 
officials discloses that Purex did have an introductory deal of one free 
case of quarts with each two cases of half-gallons, which was in effect 
in most of Texas, except for Abilene, for about seven weeks early in 
1946 (R. 267). The record of deals in Texas thereafter is somewhat 
spotty. However, the most drastic deal appears to have been one free 
with nine, which was in effect periodically between 1947 and 1950. 
Contrary to Eldredge’s testimony, Hilex’s own records disclose that 
except for the period of the seven-week introductory deal in 1946, 
Hilex’s net prices were substantially lower than Purex’s. This was 
true not only of the regular Hilex bleach, but even more so in the case 
of a private-label bleach which Hilex began to manufacture and sell 
in 1947. In view of the fact that Hilex’s losses began even before the 
time when there was any claim of difficulty with Purex, and that its 
bleach was generally lower in price than Purex, it does not seem 
reasonable to assume that Purex’s deals were the cause, or even a major 
factor in Hilex’s financial difficulties. 

The Hilex witness, A. A. Eldredge, had little personal familiarity 
with the Texas situation (R. 1623). His brother, Fields, was in 
charge of the Dallas plant (R. 1552), and A. A. Eldredge’s only per- 
sonal contact with the Texas situation appears to have been in 1946, 
when he went down there and allegedly was informed about the alleged 
Purex 1-1 deal (R. 1561). Even Eldredge was hesitant about 
attributing any part of his company’s losses to Purex’s competition 
(R. 1621). While the deal of one free case of quarts with the purchase 

31 Purex’s average list price during this period was $1.65 per case, which resulted in a 


net price of about $1.45 during the period of a 1-9 deal. Hilex’s own figures show the 
following net prices during the period 1946-1950: 


Hilex bleach Private-label 
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of each two cases of half-gallons did represent a substantial cut in 
the price of Purex, the record does not support any inference that 
this seven-week deal was a major cause of Hilex’s financial difficulties. 
In fact, contrary to Eldredge’s testimony that the deal caused his 
company’s sales to drop about 100,000 cases (R. 1559), there was only 
a difference of approximately 4,000 cases between Hilex’s sales in 1945 
and those in 1946.*?. While the year 1946 showed a loss of $60,000, as 
against a profit of $10,000 in 1945, this change was due to a number of 
factors, including not only increased advertising expenses, but a sub- 
stantial increase in the salaries paid to officers. Outside of the limited 
1-2 introductory deal referred to above, Purex’s other deals, consist- 
ing mainly of one free case with nine, were hardly such as to affect 
Hilex’s ability to compete. While it seems likely that Purex’s coming 
into this market after the war and competing for business was a factor 
to be reckoned with by Hilex, the record is lacking in substantial evi- 
dence that Purex’s deals, as such, played a significant part in Hilex’s 
financial difficulties, which, as already mentioned, preceded Purex’s 
entry into the market in 1946. 


2. The Charles H. Netherson Company 


This company is an individual proprietorship owned by the individ- 
ual whose name it bears. Netherson began the manufacture of bleach 
in January 1949, when he purchased the plant of Hood Chemical 
Company at Dallas, Texas. His business has been divided equally 
between laundry supplies, laundry bleach, and household bleach. 
During 1949 most of the household bleach manufactured by him con- 
sisted of private-label bleach made for particular customers. How- 
ever, in November 1949 Netherson bought out the bleach plant of 
John Maher in Houston, Texas, and acquired the latter’s brand label, 
“So-Wite”. During the year 1949, Netherson’s operations showed a 
net profit of $33,157, on gross sales amounting to $232,815. In the 
year 1950, although Netherson’s gross sales increased to approximately 
$289,000, his net profits declined to approximately $14,000. In No- 
vember of that year he closed his Houston plant, and since then has 
confined his operations to the Dallas area. In 1951 and 1952 his gross 
sales declined to approximately $185,000 and $150,000, respectively, 
and his net profits to $6,000 and $4,000, respectively. Netherson 
sought to attribute the closing of the Houston plant, and his com- 
pany’s failure to expand in the Dallas area, to the unfair competition 

*2 The figures for these two years were as follows: 
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of Purex’s deals. Discussed below are some of the more salient fea- 
tures of Netherson’s testimony with respect to the various areas where 
he claimed he met Purex competition : 

a. Oklahoma 

Netherson testified that he withdrew from the Oklahoma market, 
where he had one account, because he was unable to meet an alleged 
Purex deal of one free with one which he claimed was prevalent in 
that market around July 1950 (R. 2547, 2771). However, there is 
no evidence in the record to show that Purex was selling in the Okla- 
homa market. on a one free with one basis, other than Netherson’s 
hearsay testimony that there were newspaper advertisements (which 
he evidently saw) offering Purex for sale in the retail stores on the 
basis of one quart for 13 or 14 cents and one quart free (R. 2547), and 
that. his broker in Oklahoma City had informed him that a one free 
with one deal was “prevalent” (R. 2771). The only reliable evidence 
jn the record relating to Purex deals during 1950 in any of the terri- 
tories in the Dallas Division relates to the Dallas and Houston terri- 
tories and shows that from July 1, 1950, to April 19, 1951, there were 
no deals in effect in those territories (CX 29-A). The only reliable 
evidence as to deals in the Oklahoma territory covers the period from 
April 1949 to October 1949 and discloses that during this period Purex 
either had a deal of one free with nine (CX 55-E and —-H), or no 
deal (CX 55-K), or a deal of 18-24 cents off list (CX 55-O, -S, 
-Y, -Z-3). Lacking reliable evidence of Purex deals in the Okla- 
homa territory at or about the time when Netherson claimed he with- 
drew, there is no basis for determining whether Purex’s deals were 
the cause of Netherson’s alleged withdrawal from this market. 

b. Tyler, Texas 

Netherson testified that when he tried to expand into the East Texas 
(Tyler) market in the summer of 1950 he was told by the buyer for 
one of the wholesalers, The Mayfield Company, that Purex was offer- 
ing a deal of one free with one which he would have to meet (R. 2565, 
2657). According to Netherson, he sold this customer six truckloads 
of So-Wite bleach and gave him six free but never got any further 
orders. 

Aside from the fact that Netherson’s testimony does not demon- 
strate any inability to compete with Purex, but simply that the cus- 
tomer did not see fit to purchase any further merchandise from Nether- 
son, his testimony regarding this incident is so thoroughly confused, 
evasive and contradictory as to reflect unfavorably on his reliability 
as a witness. After testifying with considerable certainty that the 
Mayfield buyer told him about a Purex one free with one deal, which 
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he would have to meet, and reiterating this testimony on cross-exami- 
nation with the amplification that the buyer told him “Purex had one 
deal after another” (R. 2659), Netherson was asked by respondent’s 
counsel whether he would regard as false a statement made by the 
Mayfield Company that: “Purex Company has not offered us a free 
deal of one case free with one case in the years 1949, 1950, 1951, 1952, 
1953, to date * * *”. After a series of evasive and contradictory 
answers in which he stated that “I could be mistaken” regarding the 
one free with one deal at Mayfield (R. 2662), that “I don’t know” 
whether the deal was being offered, that “to the best of my knowledge” 
the buyer told him about it (R. 2668), that “I may not have been meet- 
ing one free with one as far as the Mayfield Company * * * but it 
was a general condition all over the State of Texas” (R. 2666), that 
the Mayfield buyer “might” have mentioned it, that the buyer “prob- 
ably” mentioned it but that he (Netherson) wouldn’t say the Mayfield 
statement read by counsel was false (R. 2667), Netherson finally con- 
ceded that probably the buyer didn’t mention any Purex deal at all 
but that he (Netherson) having heard about the deal elsewhere, 
offered Mayfield a one free with one deal himself without anything 
being said about Purex (R. 2669). However, on redirect examina- 
tion, after considerable prodding and leading by counsel supporting 
the complaint Netherson once again asserted that Mayfield told him 
about the Purex deal (R. 2816-2818). 

Aside from the fact that the above testimony demonstrates Nether- 
son’s complete lack of candor, if not his total lack of reliability as 
a witness, no finding of injury to competition in the East Texas area 
can be made because there is no evidence of any Purex one free with 
one deal in this area, other than Netherson’s hearsay testimony as to 
what a Mayfield buyer might have told him. The only reliable evi- 
dence of Purex deals in the Tyler territory is the exhibit previously 
referred to, which purports to cover all deals in this area from 1940 
to 1950 (CX 57). This not only shows that there was no one free 
with one deal in 1950, but that there was no deal of any kind during 
July of 1950 when, according to Netherson (R. 2657), this incident 
occurred.** 

c. Fort Worth, Texas 

Netherson testified that around the end of March 1950 C. C. Brag- 
gans, buyer for Waples-Platter Company, one of his customers in Fort 
Worth, advised him that Purex was offering a deal of one free case 


33 The only deals listed in 1950 are: 
Janie o=Mareh) 1822 26 Se Sn oe 1 free with 9 
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with nine in that market, and requested Netherson to meet it with a 
deal of one free case with ten on the private-label bleach which 
Netherson was then selling to Waples-Platter under the latter’s label. 
According to Netherson, he acceded to this request and Waples-Platter 
bought so much bleach that he was unable to make any further sales 
for about six months. Netherson also testified regarding another 
incident in July 1952, in which Braggans allegedly requested him to 
lower his price for private-label bleach because Purex had made an 
offer to sell them private-label bleach at a lower price (R. 2598-2601). 
With respect to the first incident testified to by Netherson, the record 
is lacking in reliable evidence that Purex had any 1-9 deal in this area 
in March or April 1950. Netherson’s hearsay testimony as to what 
Braggans told him is of no value in this regard. The only reliable 
evidence in the record of any Purex deals during 1950 in the Dallas 
territory (of which Fort Worth is part) covers the period from July 
1, 1950, to April 19, 1951, and shows that Purex had no deals in this 
territory during that period (CX 29-A). Although there was a 1-9 
deal in all the territories of the Dallas Division during April and May 
1949 (CX 27-E and 27-H), this deal was discontinued in the Dallas 
territory itself in June 1949 (CX 27-J), and there is no evidence of it 
being continued in the other territories of the Division after June 
1949. Moreover, Netherson’s testimony regarding this incident is 
lacking in inherent probability. At the time in question Purex bleach 
was selling at $1.70 per case for the quart size (CX 4) and, with the 
alleged 1-9 deal, its net price would be $1.53 per case. Yet Nether- 
son’s private-label bleach was then selling for $1.05 per case (R. 2594), 
or almost 50 cents per case less than Purex. It is therefore difficult to 
understand how the alleged Purex deal could cause Netherson to reduce 
his price below $1.05. In the light of this witness’ other testimony, 
some of which has already been referred to, the examiner cannot accept 
his uncorroborated hearsay testimony regarding this incident. 
Netherson’s testimony with respect to the alleged incident of July 
1952 is equally unconvincing and, moreover, is irrelevant to this pro- 
ceeding. Netherson’s testimony involves an alleged offer by Purex to 
sell private-label bleach to Waples-Platter at a lower price. Even 
accepting Netherson’s hearsay testimony as to what the Purex quota- 
tion to Waples-Platter was ($1.08 on quarts, $1.05 on half-gallons, and 
$1.07 on gallons (R. 2600) ), these figures were not lower than Nether- 
son’s price of $1.05 per case. More important, however, the gravamen 
of the discrimination alleged in the complaint is the offering of lower 


PUREX CORP. LTD. 161 
100 Findings 


prices, mostly by way of deals, on regular Purex bleach,*+ whereas the 
incident in question does not involve any deal on Purex bleach, but the 
alleged offering of a price on private-label bleach to be manufactured 
by respondent for a particular wholesaler. The record in this case 
demonstrates that, almost without exception, Purex’s competitors sell 
their private-label bleach at a substantially lower price than their 
regular brand-label bleach. 

d. Houston-South Texas area 

Netherson sought to attribute to Purex competition the closing of 
his Houston plant in November 1950, within a year after he had 
acquired it. Netherson testified that as a result of a Purex 1-1 deal 
during the late Spring or Summer of 1950, his volume of sales in the 
South Texas-Rio Grande Valley area served by the Houston plant 
dwindled until he finally had to close the plant and withdraw from 
that market. Insofar as Netherson’s testimony purports to establish 
the Purex deal which he was allegedly meeting it is purely hearsay and 
no reliance can be placed thereon. Insofar as his testimony relates to 
alleged injury by Purex it is thoroughly confused, contradictory and 
unconvincing. 

The basis of Netherson’s testimony that there was a Purex 1-1 deal 
in the Houston-South Texas area during the Spring or Summer of 
1950 is hearsay information he allegedly received from customers and 
prospective customers, and from newspaper advertisements. Insofar 
as customers are concerned, Netherson was unable or unwilling to name 
a single one who allegedly told him about the Purex 1-1 deal, with the 
possible exception of one customer in Laredo, and on cross-examin- 
ation he finally conceded that he didn’t even recall whether this 
customer had told him about the Purex deal (R. 2554, 2644, 2646, 2647, 
2651, 2774-2776). It may also be noted that after considerable testi- 
mony about a 1-1 deal, Netherson suddenly began talking about a 1-9 
deal about which customers allegedly told him (R. 2640). With 
respect to newspaper advertisements, the record does contain adver- 
tisements from Houston and San Antonio papers advertising Purex 
for sale at the retail level on the basis of one quart free with the pur- 
chase of a quart, upon presentation of a coupon (CX 13—A, -C, —D). 
However, all but one of these are advertisements of retail stores and 
not of the Purex Company. With respect to the one advertisement 
purporting to be a Purex advertisement, the record fails to show just 
how the terms of this offer applied to the jobber and retail customer. 
More important, however, there is no evidence of any actual sales to 


*% See Paragraph Two of the Complaint which states that: ‘‘Unless otherwise specified 
subsequent references refer to respondent’s distribution and sale of Purex bleach.” 
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customers by Purex pursuant to this offer. A mere offer to sell at 
different prices does not constitute discrimination. There must be 
evidence of actual sales at such prices.** Finally, it should be noted 
that, contrary to Netherson’s hearsay testimony and the advertise- 
ments upon which counsel supporting the complaint relies, one of 
counsel’s own exhibits discloses that from July 1, 1950 to April 19, 
1951 there were no deals by Purex in the Houston territory 
(CX 29-A). 

Aside from this weakness in the evidence concerning the existence 
of a Purex 1-1 deal, Netherson’s testimony as to how the alleged deal 
affected him was thoroughly confused and unconvincing. At first 
he testified that his volume of sales during January and February 
was “pretty good”, but that it began to slow up in March (R. 2556). 
He then testified that the Purex deal did not start until May or June 
1950, which would thus seem to have no connection with the decline in 
March. When asked what effect the deal which allegedly began in 
May or June had on his sales volume, Netherson testified that it had 
a “very depressing effect”. But when he was asked “how depressing” 
the effect was, Netherson replied: “My sales in July of 1950 were very 
much better than any previous month of that year” (R. 2557). This, 
however, was followed by further testimony that his volume of sales 
dropped from about 5,000 or 6,000 cases in June to about 2,000 cases 
in July. According to Netherson, his sales out of Houston continued 
to decline for the balance of the year until he closed the plant in 
November of 1950. He produced no sales records, however, to bolster 
his unconvincing testimony. 

Counsel supporting the complaint places considerable reliance on 
a profit-and-loss statement produced by Netherson, as establishing his 
claims of losses in the Houston area. This statement shows a decline 
in net profits from approximately $35,000 in 1949 to approximately 
$14,000 in 1950. However, these figures have very limited probative 
value, since they cover all of Netherson’s operations in both the Dallas 
and Houston plants, and include sales of laundry supplies, laundry 
bleach, private-label bleach and So-Wite brand bleach (R. 2587, 2809). 
Based on Netherson’s estimate that his business was about equally 
divided among laundry supplies, laundry bleach, and ‘household 
bleach, the latter would account for about one-third of his business. 
Since he further estimated that 90% of the household bleach was 
private-label and only 10% was So-Wite (R. 2509), this would mean 
that the latter only represented about 3 percent of his entire business. 


% See Austin, Price Discrimination Under Robinson-Patman Act, p. 38, and cases cited 
therein. 
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In view of the fact that Netherson’s alleged competitive difficulty with 
Purex in the South Texas area involved only So-Wite bleach, it seems 
apparent that a profit and loss statement covering all of his operations 
is hardly a reliable index of the trend of his sales of the product, which 
was a very minor factor in his business. Even assuming that So-Wite 
was a significant factor in Netherson’s business, his gross sales for 1950 
actually increased by $50,000 over 1949. While it is true that the net 
profit was smaller, the increase in gross sales would seem to contradict 
Netherson’s testimony that there was any marked decline in sales of 
So-Wite after March 1950. Assuming, however, that there was a 
decline in the sales of So-Wite, the record affords no substantial basis 
for attributing this to Purex alone, or even in major measure. Nether- 
son conceded that Clorox was the biggest seller in the Houston area. 
While he sought to minimize Hilex’s part as a competitor, the record 
shows an advertisement for Hilex in the Houston market similar to 
the type of Purex ad which Netherson claimed had. injured him 
(CX 13-B). 

If the examiner were required to speculate as to the reasons for any 
alleged decline in So-Wite sales, the record contains evidence suggest- 
ing that Netherson himself may have been responsible for this con- 
dition. Thus, according to his own testimony, he became ill in July 
1950 and ceased to engage in selling until December of that year (R. 
2770-2771). Since he was the one primarily handling sales for his 
company (R. 2541), this might have been a factor in his company’s 
alleged decline. Secondly, the record shows that whereas the price 
of So-Wite bleach in the early part of 1950 was $1.10 per case, with 
a deal of 1 free with 10 (R. 2623) ,* resulting in a net price of $1.00 
per case, he raised his price in the Summer of 1950 to $1.35 a case 
(R. 2640). It is thus possible that this price rise was a factor in the 
sales resistance which allegedly occurred in July 1950. 

In view of the absence of reliable evidence of any Purex 1-1 deal 
in the Houston-Southern Texas area during 1950, the confused state 
of the evidence concerning alleged injury, the lack of reliable evidence 
as to Netherson’s operations in this territory, and the presence of 
evidence suggesting that other possible factors were responsible for 
his troubles, there is no substantial basis for concluding that Purex 
deals were a significant factor in the alleged decline of Netherson’s 
business in the Houston area. 

e. Dallas territory 

As previously stated, Netherson bought the Dallas plant in Jan- 


2°'The 1-10 deal was put into effect in February 1950, prior to the time of any claim 
of difficulty with Purex. 
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uary 1949 from the Hood Chemical Company. The latter had pur- 
duced a brand-label bleach called “Thirty-Three”. However, Nether- 
son did not use this label, his household bleach operations prior to 
November 1949 being confined to private-label bleach. In the Spring 
of 1950, after he had acquired the So-Wite label in the purchase of the 
Houston plant, Netherson endeavored to sell So-Wite in the Dallas 
area (R. 2796), but, according to his testimony, he was unsuccessful 
except for one customer (R. 2562). However, his sales of private- 
label bleach have continued on at least the same level as when he 
acquired the Dallas plant (R. 2795). His main complaint appears to 
be that he has been unable to make more headway in the sale of the 
So-Wite bleach in the Dallas market. 

Counsel supporting the complaint refers in his brief (p. 77) to five 
advertisements appearing in Dallas newspapers during 1951 and 1952 
as apparently being, in some way, responsible for Netherson’s difficul- 
ties in Dallas. With one exception, all of these are ordinary ad- 
vertisements of Purex bleach, having no connection with any deals. 
The one exception is an advertisement which offers the housewife a 
“Carry-All Apron” if she will send in 29 cents and a label from a 
bottle of Purex. If these advertisements prove anything, they prove 
that one of the factors for Purex’s success is an aggressive advertising 
policy, keeping its bleach in the public eye. Even Netherson did not 
seek to attribute to Purex all of the sins of his inability to make more 
progress in the Dallas market. After conceding that he hadn’t lost 
any customers in Dallas, Netherson testified that the reason he wasn’t 
“able to get on the shelves in Dallas” was because they were “crowded 
with other bleaches”, referring to “Hilex, Purex and Clorox” (R. 
2821). All three bleaches are well-advertised products, and there is 
no reason to attribute to Purex or to Purex deals the responsibility 
for the sales resistance to So-Wite bleach in the Dallas market. The 
reliable evidence in the record shows that Purex deals in Dallas be- 
tween 1949 and 1951 were of a limited nature, both as to time and 
amount (CX 27-E to —R, and 29-A), and that So-Wite’s prices were 
substantially lower. 

It is concluded and found that the record is lacking in substantial, 
reliable and probative evidence of any substantial injury to the 
Charles H. Netherson Company from any Purex deals. 


3. Air-ox bleach 


This bleach was manufactured in Houston for a period of less than 
a year beginning July 1948, by Air-ox Chemical Company, a partner- 
ship, of which one of the partners was J oseph Goldman. Goldman 
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testified that he was unable to compete with Purex, which he claimed 
was selling its bleach for $1.05 a case, net, whereas his own price was 
$1.35 a case for quarts and $1.20 for half-gallons (R. 1438). The 
_ record does not disclose the basis for Goldman’s testimony regarding 
the price of Purex. There is no reliable evidence that Purex was being 
sold at that price between July 1948 and July 1949, the approximate 
period of Goldman’s business operations in Houston. There was at 
various intervals in 1948 and 1949 a Purex deal of one free with nine in 
the Houston territory, but the dates of the inception and termination 
of the deal cannot be determined with any degree of accuracy (CXs 
34-A, 15—Al, —-F1, -Gl, -Lla, —Nl, -Sla, 27-E, -H, -J, 55-E, -H, -K). 
However, this deal did not result in a net price of $1.05, but in a higher 
net price than that of Air-ox bleach. The available evidence for the 
Houston territory shows, for example, that the list price of Purex in 
April 1949 was $1.65 per case, and the net price, after deducting for a 
1-9 deal, was $1.48 (CX 27-E). The same prices were in effect in 
May 1949 (CX 27-H). In June 1949, there was no deal in the Hous- 
ton territory (CX 27-J). 

Outside of his claim that he was being undersold by Purex, Goldman 
offered no other reason for his inability to sell in the Houston market. 
He conceded, however, on cross-examination, that it takes a year or 
more to develop public acceptance of a new bleach (R. 1501) and that 
he was unable to develop any real volume. Actually he was in the 
market only eight or nine months. There is no basis in the record for 
inferring that Goldman’s inability to remain in the Houston market 
was due to anything other than the normal competitive factors with 
which he was confronted by his predecessors in the market, including 
Clorox and Hilex as well as Purex. 

The record as a whole is lacking in reliable, probative and sub- 
stantial evidence of substantial injury to any competitor of Purex 
in the Texas market and surrounding areas or of any substantial 
injury to competition with Purex in this area. 


Conclusions as to primary line injury 


Counsel supporting the complaint has produced an imposing mass 
of testimonial and documentary evidence in support of his claim of 
primary line injury. Measured in terms of sheer bulk, such evidence 
gives an impressive surface appearance. However, as is apparent 
from the foregoing discussion, the evidence, upon careful analysis, is 
revealed to be in large part superficial, unreliable, unsubstantial and 
lacking in essential probative qualities. The testimony of many of 
the key witnesses is based largely on unsupported hearsay, gossip and 
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surmise. Some of the witnesses demonstrated a complete lack of relia- 
bility in their testimony. In certain vital respects there is a complete 
lack of essential evidence, such as that pertaining to the nature of 
Purex deals in certain areas and at certain times when witnesses testi- 
fied they were allegedly injured by Purex. <A large part of the docu- 
mentary evidence (most of which was admitted by consent) serves no 
useful purpose in this proceeding, since it consists of evidence of deals 
in areas where there was no showing of the competitive situation or of 
possible injury to competition. The same is true of all documentary 
evidence pertaining to the product Trend. This overabundance of 
unnecessary documentary evidence is in contrast with the absence in 
many instances of records or other reliable documentary evidence 
to show the competitive position of allegedly injured competitors, other 
than by their guesswork testimony as to how much they sold, to whom 
they sold and to what extent their sales declined. 

On the present state of the record the examiner cannot conscien- 
tiously find that counsel supporting the complaint has established by 
reliable, probative and substantial evidence that respondent’s deals or 
alleged discriminatory prices have caused substantial injury to com- 
petition with respondent in any of the markets where counsel sought 
to show such injury or, indeed, that there has even been a showing of 
substantial injury to any of respondent’s competitors as a result of any 
discrimination in price by respondent. To hold that counsel support- 
ing the complaint has established a prima facie case of primary-line 
injury based on this record would impose upon respondent the burden 
of chasing a veritable will-o’-the-wisp in order to offer a defense to the 
nebulous evidence offered against it. 

In the brief filed by him, counsel supporting the complaint contends 
that a prima facie case of primary line injury has been established even 
without a showing of injury to any of respondent’s competitors. 
Counsel argues that since it is conceded that respondent has charged 
different prices to different customers (thereby establishing the dis- 
crimination in price) and since it is conceded that the bleach industry 
is highly competitive, this establishes a prima facie case of injury, 
under the authority of FTC v. Morton Salt Company, 334 U. S. 37; 
Moss v. FTC, 148 F. 2d 378; and F7'C v. Standard Brands, Ine., 189 
F, 2d 510. 

It is true that the Act does not require a showing of actual injury to 
competition since, under the language of the Act referring to discrim- 
inations the effect of which “may be” or “tend to” cause injury to com- 
petition, it is sufficient to show that there is a reasonable probability 
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that there will be substantial injury to competition.’ However, the 
examiner does not interpret the cases cited by counsel supporting the 
complaint as holding that proof of a discrimination in price, plus the 
existence of competition, i is sufficient to establish a prima facie case in 
a primary-line injury case. 

Both the Morton Salt and Standard Brands cases involved dis- 
criminations in price between competing purchasers. Under such 
circumstances, where there is a substantial difference in the prices 
charged to competing purchasers, it may be said that there is a reason- 
able probability of the nonfavored customers being injured. How- 
ever, this result does not necessarily follow where the differences in 
price involve noncompeting customers. In such a case it is a complete 
non sequitur to say that because a manufacturer charges one price in 
Minneapolis and a higher price in California, his competitors in 
Minneapolis may be injured. This would depend on the existence of a 
number of other factors, in addition to the differences in price and the 
existence of competition. Before a presumption of injury can arise 
there must be some “rational connection between the fact proved [i. e., 
differences in prices charged to noncompeting customers plus the exist- 
ence of competition with respondent] and the ultimate fact presumed 
[i. e., a reasonable probability of injury to the competitors of respond- 
ent] * * *.”38 While the Moss case, also cited by counsel, does 
involve primary-line injury, its holding that.a presumption of injury 
arises merely upon a showing of discrimination in price extends be- 
yond even the position here urged by counsel, and as previously 
mentioned, is based on an erroneous construction iF the Commission’ S 
position as applied to the facts in that case. 

In any event, whatever may have been the application of the Morton 
Salt doctrine to this case had no effort been made by counsel to show 
actual injury to competition, the showing made by counsel is such that 
it is no longer possible to conclude that there is a reasonable proba- 
bility of injury to competition as a result of respondent’s differences 
in price in different geographic areas. The proof of injury to com- 
petition which counsel supporting the complaint has offered not only 
fails to establish such injury, but creates such uncertainty as to the 
competitive situation in the various areas as to render it impossible to 


37 Corn Products Ref. Co. v. F. T. O., 824 U. S. 726, 738. Counsel supporting the com- 
plaint refers to certain language in the Morton Salt case as establishing the test of 
injury as one of “reasonable possibility” rather than of “reasonable probability.” . How- 
ever, the former has not been accepted by the Commission as the controlling test. See 
Memorandum of Commission by General Counsel, dated September 26, 1952, p. 7; Letter 
of August 4, 1950, from Chairman of Commission to Chairman of Senate Committee on 
Interstate & Foreign Commerce, answer to question 9. 

38 Tot v. U. 8., 819 U. S. 463, 467. 
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now conclude that there is any reasonable probability of injury result- 
ing from respondent’s alleged discriminatory prices. 

It is accordingly concluded and found that there has not only been 
no showing of actual injury to competition with respondent, but that 
there is no reliable, probative and substantial evidence that there is a 
reasonable probability of such injury resulting from respondent’s 
pricing practices. 

V. Secondary line injury 


Although the efforts of counsel supporting the complaint were 
directed mainly at showing injury in the seller’s, or primary, line of 
commerce, he also introduced some evidence (mostly in the form of 
correspondence) purporting to show injury in the customer’s, or 
secondary, line. This evidence involves, for the most part, wholesale 
customers of respondent located along the fringes of respondent’s 
territorial divisions, who received the benefit of one of respondent’s 
deals in their territory, and allegedly sold in the adjacent territory in 
competition with wholesalers located in such adjacent territory where 
sueh deal:was not in effect. The evidence upon which counsel relies is 
discussed below, in connection with each of the territorial divisions 
where counsel claims there was injury to competition in the secondary 
line of commerce. 


A. The North Dakota-Montana conflict 


Prior to about 1949, the State of North Dakota was part of respond- 
ent’s Minneapolis territory, and had the same deals and net prices as 
the latter territory. The State of Montana was not part of this terri- 
tory, and its net prices were higher than those which prevailed in 
North Dakota from the end of 1948 through most of 1949, when the 
Minneapolis 1-2 deal was in effect. Counsel in support of the com- 
plaint sought to show that wholesalers in Montana were placed at a 
competitive disadvantage because of the fact that wholesalers in the 
western part of North Dakota, who had purchased Purex at the 
Minneapolis-deal price, were selling it in eastern Montana in competi- 
tion with Montana wholesalers, who had purchased their bleach at 
non-deal prices. 

In support of this contention, counsel cites a letter dated December 
6, 1948, written by a Montana wholesaler, Ryan-Havre Company, to 
respondent’s broker in Montana, complaining about the “cut-throat 
competition” resulting from the fact that the Gamble-Robinson Com- 
pany (hereinafter referred to as Gamble) of Williston, North Dakota, 
was selling bleach in Montana at the lower North Dakota prices (CX 
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36-W). This complaint was apparently forwarded to respondent’s 
sales manager in the Pacific Northwest Division, who not only assured 
the Ryan-Havre Company that this situation would be “cleaned up in 
a hurry” (CX 36-X), but, by letter dated December 28, 1948, requested 
its broker in the Minneapolis territory not to “accept any more deal 
orders from Gamble at Williston”,** in view of the fact that the latter 
had failed to keep its promise (apparently made on prior occasions 
when there had been complaints) to refrain from selling in Montana at 
North Dakota deal prices (CX 36-Y). 

It does not appear whether respondent’s broker immediately com- 
plied with the request that Gamble not receive the benefit of North 
Dakota deal prices in its purchases at Williston. Further corres- 
pondence suggests that respondent continued to sell to Gamble at the 
North Dakota price after receiving a further promise that it would 
not sell in competition with Montana wholesalers at that price, but 
that this promise was broken. Thus a letter dated May 27, 1949 
written by respondent’s sales manager to its St. Louis divisional office, 
refers to the fact that, during a trip to Minneapolis, the sales manager 
had \received Gamble’s “positive assurance the practice [of selling 
Purex in Montana at deal prices] would be discontinued promptly and 
permanently”, but that early that month the trouble had broken out 
again, and that the Ryan-Havre Company had expressed the intention 
of discontinuing Purex. The letter concludes with the statement 
that since Gamble “has gone back on their word the only thing we can 
do is to discontinue selling them * * * ”, and requests the St. Louis 
divisional office to instruct respondent’s Minneapolis broker “to accept 
no additional business for shipment to Gamble at Williston” (CX 
37-Z3). Pursuant to this request, respondent’s St. Louis office, on 
June 1, 1949, wrote to its broker in Minneapolis, in apparent confirma- 
tion of a telephone conversation had that day, instructing him not to 
sell to Gamble at Williston “as we will not ship any Purex from our 
St. Louis plant to these people” (CX 36-Z4). So far as appears from 
the record no further sales were made to Gamble at Williston on the 
basis of Minneapolis deal prices. 

In his brief, counsel supporting the complaint suggests that even as 
late as August 30, 1949, the North Dakota-Montana conflict had not 
yet been resolved. He relies in this connection on a letter of that date, 
written to respondent by its Minneapolis broker, in which, after re- 
ferring to the problem that had been created “by certain North Dakota 

39 The Gamble-Robinson Company had branches in other parts of the State of North 


Dakota. The problem which had arisen involved only its branch at Williston, North 
Dakota. 
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distributors shipping Purex into Montana,” the broker suggested that 
the respondent give “reconsideration [to] extending the territory into 
which we can offer and ship the prevailing deal on Purex to include 
Bismarck, Dickinson and Minot [North Dakota]” (CX 36-25). 
Counsel supporting the complaint interprets this correspondence as 
indicating that respondent had not yet solved the conflict which had 
existed because of certain wholesalers in the western part of North 
Dakota selling in Montana. The examiner does not so interpret this 
correspondence. Apparently, as a result of the situation created by 
Gamble at Williston, respondent not only withdrew its Minneapolis 
deal from this wholesaler, but also detached the entire western half 
of North Dakota from the Minneapolis territory, and included it in 
the Montana territory (R. 1756-1760, 1766-1770; CXs 35-K, 101). 
This apparently gave rise to objections from several North Dakota 
jobbers located in Bismarck, Dickinson and Minot (which are not as 
far west as Williston) who, so far as appears from the record, had 
not been involved in any competitive problems with Montana firms. 
‘Respondent’s broker had apparently suggested on a previous occasion 
that the newly-drawn North Dakota line be modified, so as to include 
the above three towns within the Minneapolis territory, but respondent 
had evidently refused to comply with this suggestion. This request 
was renewed in the letter of August 30, 1949 and again turned down 
by respondent. However, in October 1949, it apparently reconsidered 
its previous decision, and made the Minneapolis deals available in the 
above three communities, after receiving signed letters from each of 
the four:wholesalers located in these communities that they would 
confine the then current Minneapolis deal to the State of North Da- 
kota (CX 36-Z7 to -Z12). So far as appears from the record, this 
modification was not extended to Gamble at Williston, which had 
broken its previous commitments to confine the deal to the State of 
North Dakota (R. 1772). 

In his brief, counsel supporting the complaint also suggests that the 
detaching of western North Dakota from the Minneapolis territory 
created new competitive problems between wholesalers in western and 
eastern North Dakota. However, the testimony of respondent’s 
Minneapolis broker, upon which counsel relies in making this con- 
tention, does not support any such conclusion. While the broker 
testified that it “could have been possible” that there was some com- 
petition between wholesalers in the two parts of North Dakota, he 
was unable to recall any such instances (R. 1762, 1775). Moreover, 
his testimony suggests that because of the sparsity of the population 
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and the vastness of the area, any competition between the two areas 
would be on a minimal basis (R. 1776). 

Counsel supporting the complaint also refers, in his brief, to the 
testimony of a representative of respondent’s wholesale customer, 
Nash-Finch Company, as establishing that the new territorial line 
dividing North Dakota caused some injury to competition. The ex- 
aminer does not so interpret the testimony of the Nash-Finch witness. 
The witness merely testified that there might have been some overlap 
between the branches of its own firm located in eastern and western 
North Dakota, and that, in a town or two, the company may have given 
the retailer the benefit of the lower eastern North Dakota prices, al- 
though the merchandise had been purchased at the higher western 
North Dakota price (R. 1537). However, this does not establish any 
injury to competition between different customers of respondent as a 
result of one getting the deal and the other not getting it, but merely 
demonstrates some internal maneuvering of the Nash-Finch Company. 

The evidence with respect to this area demonstrates that respondent 
made every effort to prevent any injury to competition between its 
North Dakota and Montana territories. When one of its customers 
failed to honor his promise to confine the North Dakota deal to that 
state, respondent took the drastic action of refusing to sell to that 
customer at the North Dakota deal prices. In order to insure that 
there would be no recurrence of the situation, respondent detached the 
western part of North Dakota from the Minneapolis territory. Al- 
though it subsequently modified this territorial change to meet the ob- 
jections of several customers, it did so only after it had received 
written assurance from these customers that they would not sell mer- 
chandise beyond the limits of the State of North Dakota at the deal 
prices. There is no evidence in the record that these written assur- 
ances were ever violated. The problem created in the North Dakota- 
Montana area appears to have been a limited one, and was handled by 
respondent in an expeditious and, on the whole, reasonable and effec- 
tive fashion. 

B. The Iowa-Missouri conflict 


Somewhat similar to the North Dakota-Montana situation is that 
involving several firms located along the Towa-Missouri State lines. 
During 1949, respondent had a deal of one free case with two in its Des 
Moines, Iowa, territory, and a less advantageous deal of approximately 
94 cents off per case in the Kansas City territory. Three wholesalers 
located in the Des Moines territory were apparently selling over in 
Missouri in competition with two wholesalers located in St Joseph, 
Missouri, and the latter complained to respondent. On July 26, 1949, 
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respondent’s St. Louis divisional office wrote to its broker in Des 
Moines, advising him that it had received a complaint from the two 
wholesalers in St. Joseph to the effect that the three Iowa firms were 
“allowing the one-free-with-two Purex deal to be sold outside the 
boundaries designated by us”. The letter requests the broker to take 
steps “to control the deal, otherwise it will be necessary for us to take 
the same action in your territory as we did in North Dakota”, viz., “to 
withdraw the one-free-with-two deal” (CX 35-K). This letter 
brought a prompt response from respondent’s broker in Des Moines, 
who advised respondent by letter dated July 28, 1949, that these ac- 
counts had already been contacted two or three weeks previously by a 
representative in the broker’s Kansas City office, who had advised them 
of recent complaints, and that they had assured the broker they would 
only sell Purex in Missouri on the basis of the cost in the State of 
Missouri (CX 35-M). This letter was followed on August 1, 1949, 
by another letter from an official of respondent’s broker in Des Moines, 
advising respondent that he had talked to the salesmen who covered 
the three jobbers in question, and that “they [the salesmen] had already 
gone to each of them and laid down the law about selling in Missouri”. 
The letter closed with the assurance that the broker had been “definitely 
promised complete cooperation by the parties concerned and we do 
not expect additional difficulty” (CX 35-N). So far as appears from 
the record, there were no further complaints about Iowa wholesalers 
selling in Missouri at the Iowa deal price. 

In his brief, counsel supporting the complaint refers to another 
letter from respondent, which counsel contends constitutes an admis- 
sion that respondent still continued to experience difficulty in control- 
ling this situation. This letter, which counsel refers to as “the letter 
of August 31st” (Answering Brief, p. 103) and apparently regards as 
succeeding the letter of August 1, 1949, referred to above (CX 85-N), 
is actually dated August 31, 1948, a year preceding the above corre- 
spondence. The August 31st letter has nothing to do with the Iowa- 
Missouri situation, but involves a purported conflict between the Des 
Moines, Iowa, and Omaha, Nebraska, territories (discussed next), 
which counsel evidently regards as having some connection with the 
Towa-Missouri situation. 


C. The Omaha-Des Moines conflict 


A number of counties in the southwestern part of the State of Iowa, 
adjacent to Omaha, were part of respondent’s Omaha territory and, as 
such, received the same deals as those in effect in Omaha. During 1949, 
when respondent’s Des Moines territory had a more advantageous deal 
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of one free with two, a wholesaler in southwestern Iowa apparently 
complained to respondent’s St. Louis office about two wholesalers in 
the adjacent Des Moines territory coming into his territory with the 
1-2 deal, and he requested that he too be given that deal. A letter from 
respondent’s St. Louis divisional office to its broker in Des Moines, 
dated August 9, 1949, refers to the fact that the writer had talked to 
the wholesaler on the telephone that day and had informed him it 
would be impossible to give him the deal. The letter closes with the 
suggestion that: 

* * * whoever calls on the Townsend Wholesale Grocery Company [located in 
Shenandoah, Iowa] give these people assurance that we will do all in our power 
to keep the one-free-with-two deal out of their territory (CX 35-O). 

The record does not disclose any further repercussions from this 
incident. : 

In his brief, counsel supporting the complaint refers to the “August 
31st” letter (CX 35-G), previously mentioned, as apparently being 
related to this situation also, and as indicating continued difficulty in 
the handling of the problem. As previously mentioned, the August 
31st letter was written in 1948, and preceded the above correspondence 
by ayear. The August 31st letter (written by respondent to its broker 
in Des Moines) indicates that because wholesalers in several towns in 
southwestern Lowa had been selling the current Des Moines territory 
deal in Omaha territory, the deal would be withdrawn from them, and 
they would, in the future, be considered as part of the Omaha territory. 
This apparently resulted in southwestern Iowa being detached from 
the Des Moines territory and made part of the Omaha territory. The 
1949 correspondence (CX 35-O) apparently represents an effort by 
one of the jobbers in this territory to get respondent once again to 
place this part of Iowa in the Des Moines territory, but respondent 
declined to comply, presumably because it did not wish to get into the 
conflict which had previously existed with Omaha. As previously 
mentioned, the record does not reflect any further conflict, after the 
letter of August 9, 1949, between southwestern Iowa (which had be- 
_ come part of the Omaha territory in 1948) and the Des Moines, Iowa, 
territory. 

D. The Nebraska-Colorado conflict 


During 1949, while there was a deal in respondent’s Omaha, Ne- 
braska, territory, one of respondent’s so-called specialty salesmen took 
an order from a retailer located in western Nebraska at a price reflect- 
ing the current Omaha deal. The retailer apparently designated a 
wholesaler in eastern Colorado (Denver territory) as the firm through 
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whom the sale would be billed, and who would receive credit for the 
sale. The wholesaler advised respondent’s broker in Denver that he 
could not fill the order because the price which respondent’s salesman 
had quoted to the retailer was lower than the price at which he had 
purchased the bleach in the Denver (non-deal) territory (CX 37-Z- 
16), and the broker, in turn, called the matter to respondent’s atten- 
tion (CX 87-Z-14). Respondent, by letter dated September 9, 1949, 
advised the wholesaler that the deal which had been offered to the 
retailer was only being offered in the Nebraska territory, and was not 
available through Colorado jobbers (CX 37-Z-17). A similar letter 
was sent to the retailer (CX 37-Z-18). In his brief, counsel support- 
ing the complaint interprets respondent’s letter to the jobber as being 
an admission that the situation was typical of a number of others which 
had occurred in the past. Counsel quotes respondent as having stated, 
in the letter, that this situation was “one of the very same cases where 
the Nebraska territory conflicted with the Colorado territory.” How- 
ever, an examination of the letter discloses that respondent did not 
refer to this as being “one of the very same cases,” but as “one of the 
very rare cases” where Nebraska and Colorado territories conflicted, 
and the letter further states that respondent “will take every step to 
see that this does not happen in the future”. 

The incident related above, involving the Colorado wholesaler who 
was unable to fill the order sold to the Nebraska retailer at the 
Nebraska deal price, is the only instance cited by counsel which in any 
way suggests a conflict between the Nebraska and Colorado territories. 
In his brief, counsel refers to another letter, alleged to have been 
written a “few days later,” as apparently indicating some further 
difficulty between these two areas. The letter, which is dated April 
13, 1950, seven months subsequent to the letter of September 9, 1949, 
referred to above, has nothing to do with the above situation, but 
involves the payment of a bonus to jobbers’ salesmen in Denver. Re- 
pondent, at various times, paid salesmen employed by its wholesale 
customers a bonus of 10 cents per case in return for their efforts in 
pushing the sales of Purex bleach. So far as appears from the record, 
this money was paid to the salesman, and did not inure to the benefit 
of his employer. The letter of April 13, 1950, from respondent’s 
broker in Denver to respondent’s home office, refers to the fact that 
certain firms in Denver had not received the benefit of the salesmen’s 
bonus, to wit, “Miller’s, Safeway, [and] Colorado Wholesale” (CX 
37-Z-35). In response, respondent advised the broker that the bonus 
was for “jobber salesmen only,” that the three firms in question were 
not entitled to it since they did not employ salesmen, that it would be 
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a violation of law for them to accept it (they evidently being chain 
retailers), and that Safeway had even indicated that it would not 
accept the salesmen’s allowance (CX 37-Z-36). Since this proceed- 
ing does not involve any charge of violation of Section 2 (c) or (d) 
of the Act, or any charge that the salesmen’s bonus was a hidden 
price cut in violation of Section 2 (a), the hearing examiner does 
not understand what possible relevancy this incident has in this 
proceeding. 
KH. The Colorado-New Mexico conflict 


Counsel supporting the complaint relies on a lettter written by re- 
spondent’s divisional manager in Dallas to its broker in Albuquerque, 
New Mexico, as indicating a conflict between wholesalers on both sides 
of the Colorado-New Mexico line (CX 34-B3).. This letter, which is 
dated April 28, 1949, advises the broker in New Mexico that as part 
of its opening of the Colorado market the respondent was “putting 
on a hot deal in Colorado,” and continues as follows: 

We realize this puts you on the spot with your northern [New Mexico] jobbers. 
We are sending Mr. Sharp [respondent’s sales manager! a copy of this letter 
and if anything can be done about the Colorado jobbers bringing the deal 
into your territory, it will be done. However, it is doubtful whether this can 
be controlled very well. 

The letter contains a postscript from the divisional manager, ad- 
dressed to respondent’s sales manager, advising him that the New 
Mexico broker had told him that, “quite a few of the jobbers in Albu- 
querque territory were going to discontinue Purex. If there is any- 
thing you can do on this, we would appreciate it.” The record does 
not disclose what the so-called “hot deal” in Colorado was, although it 
does appear that the Albuquerque territory then had its own deal of 
one free with nine. There is no other correspondence in the record 
relating to this situation, and no testimony by any New Mexico whole- 
salers as to the extent of the injury to competition, if any, resulting 
from the activity of Colorado jobbers. So far as appears from the 
record this was a temporary situation resulting from the opening of 
the Colorado territory. 


F.. Peoria-Davenport conflict 


Counsel supporting the complaint refers in his brief to a conflict 
which allegedly arose in the Peoria-Davenport territories with respect 
to the sale of respondent’s detergent product, Trend. The corre- 


spondence on which counsel relies consists of a letter dated March 28, 
1948, written by respondent to its broker in Davenport, Iowa, in which 
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reference is made to an introductory offer of one free case with one 
which was being offered to retailers in Peoria, some of the orders for 
which were written through Davenport jobbers (CX 35-B). It is 
difficult to follow counsel’s argument as to how this resulted in any 
price discrimination as between Peoria and Davenport jobbers. 
Counsel apparently contends that there is some inconsistency between 
the action taken in this situation and that discussed above, where a 
Nebraska wholesaler had originally been designated to receive credit 
for the order placed with one of respondent’s salesmen by a Colorado 
retailer. However, the examiner fails to see any connection between 
the two situations, or how there was any price discrimination involved 
in the Peoria-Davenport correspondence. The record discloses that 
at the time the letter of March 23, 1948, was written, the net price of 
Trend, including deals, was identical in both the Peoria and Daven- 
port territories, to wit, $3.50 per case (CX 3, West Central Division). 
Since the price in both territories was identical, the only problem 
involved appears to have been one of which jobbers would receive 
credit for the sales made by respondent’s specialty salesmen. This 
has nothing to do with possible injury to competition resulting from 
price differences. 


Conclusion as to Secondary Line Injury 


Considering the many territories in which repondent operated and 
the vast number of transactions involved, the instances cited by counsel 
in which there was any conflict between wholesalers in adjacent terri- 
tories as a result of one getting a deal and another not receiving it were 
amazingly few. In almost each instance respondent acted with 
reasonable dispatch in seeking to insure that the wholesalers in one 
territory would not have a competitive advantage over those in an 
adjacent territory. Where its efforts to secure voluntary compliance 
failed, it took such drastic action as declining to sell to certain whole- 
salers who failed to keep the deals within prescribed territorial limits, 
and also redrew some of its territorial lines to prevent a recurrence of 
the conflict. The instances cited where respondent was unable fully to 
resolve these conflicts are so few and so minor that it cannot be said 
that they resulted in any substantial injury to competition, or that 
there exists a reasonable probability that injury to competition in the 
secondary line will occur. 

While the circumstances involved are not identical, the rationale 
expressed in the Commission’s memorandum of October 12, 1948, 
stating its policy toward geographic pricing practices, appears to be 
particularly appropriate here. Thus, the Commission states: 
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However, there are strong reasons why the concept of injury adopted by the 
court in the Morton Salt case should not be applied automatically to discrimin- 
ations arising under georgraphic pricing systems in which purchasers paying 
different prices are differently located and the price differences generally dimin- 
ish as the distances diminish between purchasers’ locations. In these circum- 
stances competition between purchasers paying significantly different prices may 
occur in quite limited areas or only along the fringes of trade territories. Seem- 
ing advantages in price may be materially affected by disadvantages of location. 
These and other considerations make it clear that in geographical price dis- 
criminations inferences of injury to competition drawn purely from the existence 
of price differences between purchasers who compete in some degree would have 
no sound basis. The minimum determination of injury should be based upon 
ascertained facts that afford substantial probability that the discriminations, if 
continued, will result in injury to competition [Italics supplied]. (Statement of 
Commission’s Policy Toward Geographie Pricing Practices, October 12, 1948, 


p. 8). 

Although, as previously mentioned in connection with the discussion 
of primary-line injury, the circumstances giving rise to the Commis- 
sion’s statement of policy are not entirely analogous with those in- 
volved in respondent’s territorial pricing system, the logic of that 
statement of policy has application to the factual situation here, inso- 
far as there is involved limited competition along the fringes of trade 
territories and an absence of substantial evidence of injury to competi- 
tion or the substantial probability that respondent’s practices will 
result in injury to competition in the secondary line. 


CONCLUSION OF LAW 


It is concluded that counsel in support of the complaint has failed to 
establish by reliable, probative and substantial evidence that respond- 
ent has engaged in unlawful discriminations in price in violation of 
Section 2 (a) of the Clayton Act, as amended by the Robinson-Patman 
Act, approved June 19, 1936 (U.S. ©. Title 15, Section 13). The 
motion of respondent to dismiss the complaint herein, on the ground 
that no violation of said Act has been established and that no basis has 
been shown upon which to issue a cease and desist order, should, 
accordingly, be granted. 

ORDER 


It zs ordered that the complaint herein be, and the same hereby is, 
dismissed. 
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In THE MATTER OF 
CENTRAL TRAINING INSTITUTE, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6167. Complaint, Feb. 5, 1954—Decision, Aug. 24, 1954 


Order requiring a corporation and its president in Oklahoma City, selling a 
correspondence course intended to prepare students for examinations for 
U. S. Civil Service positions, to cease making a variety of misrepresentations 
by means of circulars and postal cards and through direct statements of 
sales agents, including such claims as that their business was connected with 
the U. S. Government or Civil Service Commission and their sales agents 
Government representatives; that completion of the course assured and 
guaranteed enrollees U. 8. Civil Service employment in locations selected 
by them; that hundreds of such Civil Service Jobs were available and their 
course necessary to persons desiring to obtain them; etc. 


Before Mr. William L. Pack, hearing examiner. 
Mr. William L. Pencke for the Commission. 
Dudley, Duvall & Dudley, of Oklahoma City, Okla., for respondents. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance” dated August 24, 1954, the initial 
decision in the instant matter of hearing examiner William L. Pack, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


The complaint in this matter charges respondents with the use of 
certain unfair and deceptive acts and practices in violation of the 
Federal Trade Commission Act. After the filing of respondents’ 
answer to the complaint, a stipulation of facts was entered into by 
counsel supporting the complaint and counsel for respondents, which 
rendered unnecessary the holding of any hearings for the reception of 
evidence. The filing of proposed findings and conclusions and oral 
argument before the hearing examiner having been waived, the 
matter now comes on for final consideration on the merits. 

Respondent Central Training Institute, Inc., is a corporation or- 
ganized and existing under the laws of the State of Oklahoma, with 
its principal office and place of business at 216 North Broadway, Okla- 
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homa City, Oklahoma. Respondent S. R. Holton is President of the 
corporation and formulates its policies and controls and manages all 
of its affairs. 

Respondents are engaged in the sale of a course of study and 
instruction intended for preparing students for examination for cer- 
tain positions in the United States Civil Service, the course of study 
being pursued by correspondence through the United States mails. 
The business is interstate in character, the course being sold by 
respondents to numerous persons residing in various States of the 
United States other than Oklahoma. Respondents are thus engaged 
in commerce as that term is defined in the Federal Trade Commission 
Act. 

In soliciting sales for their course of study respondents use postal 
cards, circular letters and other advertising material, all of which is 
distributed among prospective students either through the mails or 
through sales agents who call on such prospects. One of the pieces of 
material used, a postal card, reads as follows: 


WANTED 
MEN 
and 
WOMEN 


Ages 18 to 50 


To Prepare for 
CIVIL SERVICE EXAMS 
“Salaries to $5,400.00 yearly to start 
General Preparation for 
CIVIL SERVICE EXAMS. 
Thousands of Men and Women Needed 
Permanent Civil Service Jobs offer you security, opportunity for advancement, 
vacations, sick leave, and pensions are worth your effort to obtain. 
Men and Women—ages 18 to 50—can prepare NOW FOR Civil Service jobs. 
A high school education is not always necessary. Listed below are a few of the 
hundreds of different jobs that are under Civil Service. 


Mail Carriers Stenographers 
Postal Clerks Typists 

Custom Service Storekeepers 

Ags’t. Meat Inspectors Forest Service 
Guards Watchman 
Agriculture Immigration Service 
Public Health Service Border Patrol 
Accounts and Auditors Timekeepers 
Cashiers Warehousemen 


Clerks Railway Mail Clerks 
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Internal Revenue Service Deputy Officers 
Animal Industry Deputy Zone Collectors 
Messenger and many others 


Storekeeper—Gauger 


In circular letters addressed to prospects, representations are made 
to the effect that the addressee is “asking for information concerning 
the possibilities for you to prepare for some phase of activity under 
Civil Service”; that a representative, thoroughly trained in his duties, 
will make a personal call concerning the addressee’s qualifications for 
Civil Service training, and that such representative is prepared to 
accept “your enrollment provided your qualifications are satisfactory” ; 
and that the representative’s credentials bear the official gold seal of 
the Central Training Institute. These circular letters are signed by 
respondent S. R. Holton as “Director of Public Relations.” Re- 
spondents also request prospective purchasers to execute an analysis 
chart entitled 
Personal Information—Form 7—The information furnished will help in de- 

termining, in our opinion, your eligibility for Civil Service preparation and 

may direct you to the position where you are best fitted. 
This chart contains, among other inquiries, questions pertaining to 
physical defects, financial circumstances, citizenship, government serv- 
ice, and personal habits. 

The enrollment contract executed by purchasers of the course of 
study has contained, among other provisions, the following: 

The Central Training Institute, Inc., agrees that in the event you take an 
examination and are one of the fifteen (15) making the highest grade or rating 
during the year, you take a government examination, THAT THE ENTIRE 
AMOUNT OF TUITION PAID BY YOU WILL BE REFUNDED. 

The use of this provision, however, was discontinued by respondents 
prior to the issuance of the Commission’s complaint. 

Through the use of this advertising material respondents have 
represented, directly or by implication: 

1. That their business is a branch of or connected with the United 
States Government or the United States Civil Service Commission. 

2. That all Civil Service positions are permanent. 

3. That hundreds of different jobs, including those specifically 
listed on such postal card, are available and that starting salaries are 
as high as $5,400 a year. 

4. That respondent Central Training Institute and its sales agents 
are qualified to determine the qualifications of applicants for Civil 
Service positions. 
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5. That such analysis chart will enable respondents to determine the 
applicant’s eligibility for Civil Service preparation and the position 
for which he is best fitted. 

6. That the corporate respondent maintains a Department of Public 
Relations, headed by a director. 

7. That any student who is one of fifteen persons making the highest 
rating in Civil Service examinations held in one year will have re- 
funded to him the entire amount of tuition paid to respondents. 

Respondents’ sales agents have in a substantial number of instances 
made to prospective purchasers the following oral representations: 

1. That the Central Training Institute, Inc., is connected with or is 
a branch of the United States Civil Service or some other agency of 
the United States Government. 

2. That respondents’ sales agents are representatives or employees 
of the United States Civil Service or have some connection therewith. 

3. That the completion of the course of study makes enrollees 
eligible for appointment to, or assures them of, or guarantees, U. S. 
Civil Service positions. 

4. That after completion of the course of study, enrollees are as- 
sured of immediate employment in the U. S. Civil Service in locations 
selected by them. 

5. That persons must take respondents’ course of study in order to 
obtain Civil Service positions, or that such positions are difficult 
to obtain without the taking of such course. 

6. That prospective purchasers of the course are especially selected, 
or that the prospect is the only person from a large number of 
applicants. 

7. That respondents’ sales agents are vocational advisers. 

8. That the sales agent’s time is limited and that unless a prospect 
enrolls immediately he will lose his opportunity to do so. 

In some instances sales agents have rushed prospective customers 
into signing the enrollment contract without affording them sufficient 
opportunity to read and understand the terms of the contract and 
to consider the advisability of executing it. 

These representations made by respondents through their adver- 
tising material or through their sales agents were false and mislead- 
ing. Actually, neither respondents nor any of their agents are 
connected in any manner whatever with the United States Civil 
Service or any other agency of the United States Government. 
Although appointments to government positions are generally per- 
manent, many curreat appointments are on a temporary basis and 
there are many circumstances under which employees may be sep- 
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arated from the service. Most of the positions specifically listed on 
respondents’ postal card as being available, are not open to applicants 
generally but are either restricted to persons of veteran status or 
require special physical and educational qualifications and practical 
experience. 

Positions in the Postal Service are restricted to persons living within 
the area of a given post office. No examinations have been announced 
for the position of storekeeper and gauger for years and none is con- 
templated. Positions in the Customs Service are restricted to men 
only, and most of the positions in that service are open only to vet- 
erans. Positions in the Immigration, and Border Patrol Services are 
restricted to veterans and require special training. Examinations for 
the positions in Forest Service have not been announced for a number 
of years, and moreover such positions require special qualifications 
and training. Other positions listed on the postal card require ex- 
perience as one of the qualifications for employment. Generally 
speaking, the starting salaries for the positions listed are substantially 
less than $5,400.00 per year. 

Applicants for Civil Service examinations are not required to take 
respondents’ course of study in order to qualify for such examina- 
tions. Respondents’ sales agents are not vocational advisers and are 
not qualified to determine the aptitude or qualifications (as distin- 
guished from eligibility) for employment in the United States Civil 
Service. The use by respondent Holton of the term “Director of 
Public Relations” serves further to create the impression on the part 
of prospective students that there is some connection between respond- 
ents and the United States Government. 

The filling out of the analysis chart referred to above will not 
enable respondents or their sales agents to determine the eligibility 
of applicants for Civil Service examinations. Many of the questions 
propounded in the chart are in no way related to the study of the basic 
course of instruction sold by respondents, and certain of the questions 
in the chart, particularly those with respect to personal habits and 
government service, simulate questions asked by the United States 
Civil Service Commission and tend to further the impression that 
respondents have some connection with the Civil Service. The pro- 
vision formerly appearing in respondents’ enrollment contract to the 
effect that fifteen students making the highest grade or rating during 
the year in which they took their Civil Service examinations would 
have their entire tuition refunded by respondents, implied that re- 
spondents were advised of the ratings or grades received by appli- 
cants taking Civil Service examinations. Actually, the United States 
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Civil Service Commission does not publish grades made by applicants 
and. respondents had no knowledge of such grades. 

The completion of respondents’ course of study does not per se 
make enrollees eligible for appointment, nor assure them of appoint- 
ment, to United States Civil Service positions immediately after com- 
pleting respondents’ course of study or at any time, or in a location 
selected by such enrollees. There is no requirement by the United 
States Civil Service Commission that applicants for positions take 
respondents’ course of instruction in order to qualify them for Civil 
Service examinations or positions, nor is it difficult for persons having 
taken and passed Civil Service examinations to obtain a position with- 
out having taken respondents’ course. Prospective purchasers of the 
course are not especially selected but respondents, generally speaking, 
sell the course to any person solicited who is willing and able to pay 
for it. Nor do prospects lose the opportunity to enroll because re- 
spondents’ sales agents may be pressed for time and may not return 
for further solicitation. A large number of prospects solicited 
by such salesmen live in rural or farming areas where information 
regarding Civil Service and the methods of obtaining employment 
therein is not readily available. 

It further appears that the misrepresentations of respondents’ sales- 
men were made without the knowledge, consent or authority of re- 
spondent Holton; that in engaging salesmen respondent Holton en- 
deavors to inquire into their record and past performance, and after 
employing them gives them specific instructions regarding repre- 
sentations to be made to prospects, which instructions include specific 
warnings not to represent, directly or by implication, that respondents’ 
schoo! is in any manner connected with the United States Government 
or that the sales agent is so connected. The salesmen are further 
instructed not to promise positions in the Civil Service, or to state 
to prospects that they will be employed by the Government imme- 
diately after taking and passing an examination. Respondent Holton 
has also followed up these instructions by requiring a signed state- 
ment from prospective purchasers to the effect that they understand 
fully that the salesman is not connected with the Government, that 
the school has no connection therewith, and that they have not been 
promised positions. The salesmen have also been instructed to give 
each prospect full opportunity to read the enrollment contract and 
the statement referred to above. Further, all prospects are given a 
copy of the enrollment agreement at the time it is executed. 

The complaint also raises the issue of the use of the word “Insti- 
tute” in the name of the corporate respondent. On this issue, the 
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facts are that respondent Holton operates a resident business school 
in Oklahoma City under the name Central Business College, which 
school includes a faculty qualified to teach commercial subjects, in- 
cluding fundamental principles of accounting and business law. It 
is the intention of respondent Holton to operate both the resident 
school and the Civil Service extension training under one corporate 
name, to wit, Central Training Institute, Inc., and the faculty now 
employed in the resident school will also participate in the operation 
of the extension training. If the name Central Business College is 
continued, such use will be only for the purpose of preserving the 
good will of resident students. The resident school will not consti- 
tute a separate entity but will, as stated above, be merged with the 
Civil Service extension training. In the circumstances, it is concluded 
that no adequate basis exists for requiring deletion of the word “In- 
stitute” from the corporate name. 


CONCLUSIONS 


The use by respondents of the misrepresentations set forth above 
has the tendency and capacity to mislead and deceive a substantial 
portion of the public with respect to respondents and their school and 
course of instruction, and the tendency and capacity to cause such 
members of the public to purchase such course of instruction as a 
result of the erroneous and mistaken belief so engendered. Respond- 
ents’ acts and practices are therefore to the prejudice of the public, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER 


Tt is ordered that respondent Central Training Institute, Inc., a 
corporation, and its officers, and respondent S. R. Holton, individ- 
ually, and respondents’ agents, representatives and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale and distribution in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of a course of study 
and instruction intended for preparing students thereof for examina- 
tion for civil service positions under the United States Government, 
or any similar course of study, do forthwith cease and desist from 
representing, directly or by implication: 

1. That respondents or their school have any connection with the 
United States Civil Service Commission or any other agency of the 
United States Government. 


2. That respondents’ sales agents are representatives or employees 
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of the United States Civil Service Commission or any other govern- 
ment agency or have any connection therewith. 

3. That the completion of respondents’ course of study assures 
students of positions in the United States Civil Service or makes them 
eligible for appointment to such positions. 

4. That respondents can assure or guarantee positions in the United 
States Civil Service; or that students may obtain positions immedi- 
ately after completing said course. 

5. That it is necessary for persons seeking civil service positions 
to take respondents’ course of study in order to qualify for or obtain 
such positions; or that it is difficult to obtain such positions without 
taking said course. 

6. That any Civil Service position which requires appointees to 
have veterans status or special physical, mental, educational or experi- 
ential qualifications, is generally available. 

7. That respondents have information regarding the grades awarded 
to applicants who have passed Civil Service examinations. 

8. That vacancies exist in any United States Civil Service position 
contrary to the fact; or that the number of positions available or 
vacant in said service or any branch thereof is greater than is actually 
the fact. 

9. That the starting salary for any United States Civil Service posi- 
tion is greater than it is in fact. 

10. That respondents’ sales agents are vocational advisers or quali- 
fied to determine the aptitude or qualification of any person for any 
Civil Service position. 

11. That respondents maintain a Department of Public Relations or 
any other organizational division unless such is the fact. 

12. That all appointments to United States Civil Service positions 
are permanent; or otherwise misrepresenting in any manner the 
conditions and limitations of employment in said Civil Service. 

13. That the time for enrollment as a student for said course of 
study is limited. 

14. That prospective purchasers of respondents’ course of instruc- 
tion are especially selected. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered that the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of August 24, 1954]. 
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In THE MATTER OF 
ED HAMILTON FURS, INC., OF OREGON, ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THB 
FEDERAL TRADE COMMISSION ACT AND OF THE FUR PRODUCTS LABELING 
ACT 


Docket 6159. Complaint, Feb. 2, 1954—Decision, Aug. 26, 1954 


Consent settlement order requiring furriers in Portland, Oreg., and Seattle, Wash., 
to cease violating the Fur Products Labeling Act and the Federal Trade 
Commission Act through failing to label fur products as required and through 
advertising falsely as to prices, quality, value of their products, ete. 


Before Mr. Abner FL. Lipscomb, hearing examiner. 
Mr. Charles 8. Cow for the Commission. 
Mr. George W. Mead, of Portland, Oreg., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having reason 
to believe that Ed Hamilton Furs, Inc., of Oregon, a corporation, Ed 
Hamilton Furs, Inc., of Washington, a corporation, and Ed Hamilton 
and Elizabeth Hamilton, individually and as officers of said cor- 
porations, hereinafter referred to as respondents, have violated the 
provisions of said Acts and the Rules and Regulations promulgated 
under the Fur Products Labeling Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrarn 1. Respondent Ed Hamilton Furs, Inc., of Oregon is 
a corporation organized, existing and doing business by virtue of the 
laws of the State of Oregon with its office and principal place of 
business located at 910 S. W. Morrison Street, City of Portland, 
State of Oregon; respondent Ed Hamilton Furs, Inc., of Washington, 
is a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Washington with an office and 
principal place of business located at 1522 Fifth Avenue, City of 
Seattle, State of Washington. Individual respondent Ed Hamilton is 
president of respondent Ed Hamilton Furs, Inc., of Oregon, a corpora- 
tion, and respondent Ed Hamilton Furs, Inc., of Washington, a cor- 
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poration. Individual respondent Elizabeth Hamilton is secretary- 
treasurer of respondent Ed Hamilton Furs, Inc., of Oregon, a 
corporation, and was vice-president of Ed Hamilton Furs, Inc., of 
Washington, a corporation, until approximately May 15, 1953, since 
which time she has been secretary-treasurer of same. The post office 
address of this individual respondent and of respondent Ed Hamilton 
is 910 S. W. Morrison Street, Portland, Oregon. 

The individual respondents, Ed Hamilton and Elizabeth Hamilton, 
have acted and now act in conjunction and cooperation with each 
other in formulating, directing and controlling the business, acts, 
practices and policies of said respective corporate respondents, includ- 
ing the labeling and invoicing of merchandise and the advertising 
claims made directly and indirectly by said respondents Ed Hamilton 
Furs, Inc., of Oregon, a corporation, and Ed Hamilton Furs, Inc., of 
Washington, a corporation. 

Par. 2. Individual respondents Ed Hamilton and Elizabeth 
Hamilton and respondent Ed Hamilton Furs, Inc., of Oregon, a cor- 
poration, since 1947, and respondent Ed Hamilton Furs, Inc., of Wash- 
ington, a corporation, since April 1952, have been engaged in the pur- 
chase, sale and distribution of fur products, including fur coats, fur 
jackets, fur stoles, fur scarfs and related fur garments. Respondents 
cause and have caused the aforesaid fur products, when sold, to be 
transported from their respective places of business in the State of 
Oregon and in the State of Washington to purchasers thereof at their 
respective points of location in various States of the United States. 
Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said products in commerce among and be- 
tween various States of the United States. 

Par. 3. Respondents are engaged in the receipt in commerce, the 
introduction into commerce, and in the sale, advertising, and offering 
for sale, transportation, and distribution of fur products in commerce, 
as such products are defined in the Fur Products Labeling Act, and as 
“commerce” is defined in said Act. Respondents’ fur products are 
composed of “fur” as that term is defined in the Fur Products Label- 
ing Act, and which products are subject to the provisions of said Act 
and the Rules and Regulations promulgated thereunder. Since Au- 
gust 8, 1952, respondents have violated the provisions of said Fur 
Products Labeling Act and said Rules and Regulations promulgated 
thereunder in the introduction into commerce, and in the sale, adver- 
tising and offering for sale, transportation and distribution of said 
fur products in said commerce, and in the sale, advertising, offering for 
sale, transportation and distribution of fur products composed in 
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whole or in part of furs which had been shipped and received in com- 
merce, by causing them to be misbranded and falsely and deceptively 
advertised and invoiced within the intent and meaning of the Fur 
Products Labeling Act and said Rules and Regulations promulgated 
thereunder. 

Par. 4. Among the products referred to in Paragraph Three here- 
of were scarfs, coats, capes, stoles and other articles of ladies wearing 
apparel composed in whole or in part of fur. Exemplifying respond- 
ents’ practice of violating said Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder is their 

(A) Misbranding, false advertising and false invoicing of such 
fur products by: 

(1) Failing to affix labels to fur products, failing to show in ad- 
vertisements of fur products, and failing to furnish invoices to pur- 
chasers of fur products showing : 

(a) the name or names of the animal or animals producing the fur 
contained in the fur products as set forth in the Fur Products Name 
Guide and as permitted under the Rules and Regulations; 

(b) that the fur product contains or is composed of used fur; 

(c) that the fur product is secondhand ; 

(d) that the fur product contains or is composed of bleached, dyed 
or otherwise artificially colored fur ; 

(e) that the fur product is composed in whole or in substantial part 
of paws, tails, bellies or waste fur ; 

(f) the name of the country of origin of any imported furs used in a 
fur product; 

(2) Abbreviating parts of the required information in violation of 
the Fur Products Labeling Act and Rule 4 of the Regulations there- 
under; 

(3) Using certain terms descriptive of the breed, species, strain or 
coloring of an animal which connote a false geographical origin of the 
animal. Exemplifying this practice, but not limited thereto, is the 
practice of describing an animal as “Aleutian Mink” in violation of 
the Fur Products Labeling Act and Rule 7 of the Regulations there- 
under ; 

(4) Using a coined name as being descriptive of the fur of an animal 
which is in fact fictitious or non-existent, in violation of the Fur Prod- 
ucts Labeling Act and Rule 11 of the Regulations thereunder. Ex- 
emplifying this practice, but not limited thereto, is the practice of 
describing the fur as “Hudson Seal,” when there is in fact no such 
animal ; 
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- (5) Using the term “assembled” to describe fur products or fur 
mats or plates made of the pieces set out in Rule 20 (a) of the Regu- 
lations under the Fur Products Labeling Act without disclosing the 
named pieces, in violation of the Fur Products Labeling Act and such 
rule; 

(6) Using the name of another animal in addition to the name of the 
animal actually producing the fur contained in the fur product. . 

(B) Further misbranding their fur products by : 

(1) Falsely and deceptively labeling and otherwise identifying said 
fur products, and in the use of labels affixed to such products contain- 
ing various forms of misrepresentation and deception with respect to 
such fur products. Exemplifying this practice, but not limited there- 
to, is the use of non-required labels containing statements conflicting 
with the required information appearing on the required labels; 

(2) Setting out on labels required information in type smaller than 
pica or 12 point; mingling non-required information with required 
information; using handwriting in describing parts of the required 
information in violation of the Fur Products Labeling Act and Rule 
29 of the Regulations thereunder : 

(3) Failing to set out the applicable parts of the required informa- 
tion in the sequence provided in Rule 30 of the Regulations under the 
Fur Products Labeling Act; 

(4) Failing to set forth on labels the name or other identification 
issued and recorded by the Commission of one or more persons who 
manufactured such fur products for introduction into commerce, 
introduced it in commerce, sold it in commerce, advertised or offered 
it for sale in commerce, or transported or distributed it in commerce. 

(C) Further falsely advertising fur products by: 

(1) Misrepresenting the prices of their fur products as being whole- 
sale prices and as being so low as to attract other retailers as customers ; 

(2) Misrepresenting prices of fur products as being reduced from 
the regular or usual prices where the so-called regular or usual prices 
are in fact fictitious in that they are not the prices at which such 
merchandise is usually or regularly sold; 

(3) Misrepresenting prices as being reduced where no reduction has 
been made; 

(4) Misrepresenting the savings afforded by reduced prices on said 
products in that the represented savings are in excess of the savings 
actually afforded from any recent or current market values of said 
products ; 

(5) Misrepresenting the grade, quality and value of said products; 

(6) Misrepresenting fur products as having been acquired at “close- 
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out sales,” “distress sales” and under other circumstances, indicating 
that they were purchased at bargain prices contrary to fact; 

(7) Misrepresenting fur products as “furs of the Hollywood stars,” 
“Hollywood Fashion Furs,” “Fabulous designer Furs,” “purchases 
from the leading Mink designers,” “Each intended originally for a 
Hollywood star” and by other representations indicating that the 
designer of said products, the source from which they were obtained 
and the persons for whom they were originally intended is other than 
the fact; 

(8) Misrepresenting that any fur product was originally intended 
to be priced higher than is the fact. 

Par. 5. The aforesaid acts, practices and methods of respondents, 
as herein alleged, were in violation of the Fur Products Labeling Act 
and the Rules and Regulations promulgated thereunder and consti- 
tuted unfair and deceptive acts and practices and unfair methods of 
competition in commerce under the Federal Trade Commission Act. 

Par. 6. Respondents, during the periods herein stated, in the course 
and conduct of said business in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, have made many statements and 
representations, including those misrepresentations described in Para- 
graph 4 (C) of this complaint which are incorporated herein by refer- 
ence, concerning their said business, methods of operation of same, 
the composition, quality, price and value of the fur products offered 
for sale by them by means of advertisements inserted in newspapers, 
in circulars and in other advertising media, all of which were circu- 
lated and distributed among the purchasing public. 

Typical of the said statements and representations, made in addition 
to those set out or described in Paragraph 4 (C) of this complaint, but 
not all inclusive, are the following: 

You see our designers took the soft, underfur of the Squirrel Flanks and created 
these glorious new fashions! 

1000 furs * * * offered under one roof at a single price 
ioe: ie ar cae * * * capes * * * jackets * * * scarfs * * * at one 

Marvelous Muskrat. In four luxurious shades * * * Dyed Deep Brown * * * 
chocolate * * * moonglow $235 
* * * wheat shade plus tax 

Only Ed Hamilton offers you such a marvelous selection in the newest smartest 
shades * * * and in the new sweeps for 53. These are the choice of the market 
* * * We suggest comparison with coats priced up to $375 elsewhere. 

Ed Hamilton’s Anniversary sale * * * a sale four months in the making * * # 


A feast of values as great as any in our 98 years! * * * It’s a new year and 
Ed Hamilton furs is 98 years old * * * 


; Par. 7. Respondents, through the use of the statements appearing 
in the aforesaid advertisements, represented that they employ their 
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own fur designers and manufacture their fur products; that they 
offered for sale 1,000 fur products at $125.00 each; that their muskrat 
coats offered for $235.00 were comparable in quality to muskrat coats 
sold for $375.00 by their competitors; and that respondents’ fur busi- 
ness has been in existence for 98 years. 

Par. 8. In fact, respondents do not employ fur designers or manu- 
facture their fur products; they did not have 1,000 fur products for 
sale at $125.00 each; their muskrat coats offered for $235.00 were not 
comparable to the quality of muskrat coats sold by their competitors 
for $375.00; and respondents’ fur business has not been in existence for 
98 years, Ed Hamilton having established said business in 1946. 

Par. 9. Respondents, in addition to the foregoing, also engaged in 
unfair and deceptive acts and practices as follows: 

(1) placing tags on their fur products listing prices thereon which 
were far in excess of those at which respondents intended to sell said 
merchandise ; 

(2) changing price tag labels on fur products with increases in 
prices listed thereon in order to offset any credit given on any mer- 
chandise certificates or trade-in allowances toward the purchase of 
a fur or fur product from respondents. 

Par. 10. Respondents, in the conduct and operation of said busi- 
ness, have also engaged in promotional activities, typical of which 
is the “Free Squirrel Cape offer.” In connection therewith, respond- 
ents represented that during their “JANUARY FUR CLEAR- 
ANCE SALE twenty-five beautiful luxurious Russian Squirrel 
capes” would be awarded at no extra cost, and that said capes were 
of a $200.00 value. 

Said representations were false, misleading and deceptive. In 
truth and in fact no such capes were awarded during said sale at the 
store in the City of Seattle, State of Washington, and only two were 
awarded during said sale at the store in the City of Portland, State 
of Oregon. Furthermore, the capes that were awarded were not of 
a $200.00 value, that is, were not sold by respondents for $200.00 in 
their regular course of business. 

Par. 11. Respondents, in connection with the conduct and opera- 
tion of said business, also operated a “Lucky Number Contest” in 
which it was represented that $38,000 in prizes would be awarded; 
that the first fifteen prizes would consist of various fur capes and 
coats and that there would be at least 500 extra awards of $65 each 
in merchandise certificates good toward the purchase of any Ed 
Hamilton fur coat or jacket. 
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Said representations were: false, ‘misleading and deceptive. In 
truth and in fact, respondents did not award $38,000 in prizes either 
in dollars or in merchandise. The so-called merchandise certificates 
were worthless in that respondents marked up the prices of all coats 
and jackets so as to absorb the amount listed on the merchandise 
certificate. 

Par. 12. Respondents, in connection with said business, also op- 
erated a “$55,000 Fur Puzzle Contest” in which it was represented 
that the first ten prizes were a stole, a cape, coats and a scarf of 
values ranging from $200 to $1,500, and that the “tenth” through the 
“twentieth” prizes would each be a $100.00 Siberian Kolinsky scarf; 
that the total value of all the fur or fur products offered as prizes 
from one to twenty, inclusive, would be $5,500. In addition to the 
fur or fur products to be given as prizes, respondents represented 
that there was added “at least 1,000 $50 certificates * * * good on 
the purchase of any Ed Hamilton fur coat, cape, jacket, or scarf for 
a full 30 days.” 

Said representations were false, misleading and deceptive. The 
represented value of the prizes was greatly in excess of the usual 
and regular prices respondents charged for merchandise comparable 
to that given as prizes. Furthermore, practically every person en- 
tering the so-called contest was considered a winner and awarded a 
merchandise certificate. However, respondents marked up the price 
on the merchandise on which they would allow the merchandise 
certificate to be applied, so that any article sold would be at a price 
in excess of the usual or regular price so as to offset the amount of 
the credit given for the merchandise certificate. Furthermore, re- 
spondents have on occasions refused to honor the said merchandise 
certificates when the same were presented at respondents’ said stores 
in accordance with the terms of the certificate and have stated that 
they were not acceptable toward the purchase of “sale” merchandise. 

Par. 13. The use by respondents of the statements, representations, 
and practices set out or referred to in Paragraphs 6 to 12, inclusive, 
has had and now has the tendency and capacity to confuse, mislead 
and deceive members of the public into the erroneous and mistaken 
belief that such statements and representations are true, and to induce 
them to purchase respondents’ said fur products. 

Par. 14. The acts and practices of respondents, as herein alleged 
in Paragraphs 6 to 12, inclusive, were all to the prejudice of the 
public and constituted unfair and deceptive acts and practices in 


commerce within the intent and meaning of the Federal Trade 
Commission Act. 
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Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated August 26, 1954, 
the initial decision in the instant matter of hearing examiner Abner 
E. Lipscomb, as set out as follows, became on that date the decision 
of the Commission. 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


On February 2, 1954, the Federal Trade Commission issued its 
complaint against the above-named respondents, charging them with 
acts and practices in violation of the Federal Trade Commission Act, 
the Fur Products Labeling Act and the Rules and Regulations promul- 
gated thereunder. Subsequent to service of this complaint upon re- 
spondents, and the filing of respondents’ answer thereto, a hearing 
was held at Portland, Oregon on June 1, 1954, at which respondents 
and their attorney entered into an agreement with counsel in support 
of the complaint, and, pursuant thereto, submitted to the hearing 
examiner a Stipulation For Consent Order. 

In this stipulation respondent Ed Hamilton Furs, Inc., of Oregon 
is identified as a corporation organized under the laws of the State of 
Oregon, with its office and principal place of business located at 908 
S. W. Morrison Street, Portland, Oregon; respondent Ed Hamilton 
Furs, Inc., of Washington is identified as a corporation organized 
under the laws of the State of Washington, with its offices and principal 
place of business, at the time of the issuance of the complaint herein, 
and prior thereto, located at 1522 Fifth Avenue, Seattle, Washington 
and at 908 S. W. Morrison Street, Portland, Oregon; and respondents 
Ed Hamilton and Elizabeth Hamilton are identified as individuals 
and officers of the corporate respondents, with their offices and princi- 
pal place of business located at 908 S. W. Morrison Street, Portland, 
Oregon. 

Respondents admit all the jurisdictional allegations set forth in the 
complaint and stipulate that the record herein may be taken as if the 
Commission had made findings of jurisdictional facts in accordance 
with such allegations. All respondents request that their answer 
filed herein on February 25, 1954, be withdrawn, and expressly waive 
the filing of an answer to the complaint and further procedure before 
the hearing examiner and the Commission. Respondents agree that the 
order contained in said stipulation shall have the same force and 
effect as if made after a full hearing, presentation of evidence, and 
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findings and conclusions thereon, and. specifically waive i all right, 
power or privilege to contest the validity of said order. Said stipula- 
tion recites that said complaint may be used in construing the terms of 
the aforesaid order, and that said order may be altered, modified, or set 
aside in the manner provided by statute for orders of the Commission. 

It is further agreed therein that said Stipulation For Consent 
Order, together with the complaint, shall constitute the entire record 
of this proceeding, and that the order contained therein may be entered 
upon the record, in the disposition of this proceeding, without further 
notice. 

In view of the provisions of the Stipulation For Consent Order as 
outlined above, it appears that respondents’ request that their answer 
to the complaint herein be withdrawn should be granted, and that 
such action, together with the issuance of the order contained in the 
stipulation, will resolve all the issues arising by reason of the com- 
plaint in this proceeding and respondents’ answer thereto, and will 
safeguard the public interest to the same extent as could be accom- 
plished by full hearing, and all other adjudicative procedure, waived in 
said stipulation. Accordingly, the hearing examiner, in consonance 
with the terms of said agreement, accepts the Stipulation For Consent 
Order submitted herein; grants respondents’ request that their answer 
to the complaint herein, filed on February 25, 1954, be withdrawn; and 
issues the following order : 

It is ordered that respondent Ed Hamilton Furs, Inc., of Oregon, 
a corporation, and its officers, respondent Ed Hamilton Furs, Inc., of 
Washington, a corporation, and its officers, and respondents Ed Hamil- 
ton and Elizabeth Hamilton, individually and as officers of said 
corporations, and their respective representatives, agents and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the introduction, or manufacture for introduction, into com- 
merce, or the sale, advertising or offering for sale in commerce, or the 
transportation or distribution in commerce of any fur product; or in 
connection with the manufacture for sale, sale, advertising, offering 
for sale, transportation or distribution of any fur product which is 
made in whole or in part of fur which has been shipped and received 
in commerce; as “commerce,” “fur,” and “fur product” are defined 
in the Fur Products Labeling Act, do forthwith cease and desist from: 

(A) Misbranding, false advertising, or false invoicing of fur prod- 
ucts by: 

(1) Failing to affix labels to fur products, failing to show in ad- 
vertisements of fur products, or failing to furnish invoices to pur- 
chasers of fur products, showing: 
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(a) the name or names of the animal or animals producing the fur 
contained in the fur products as set forth in the Fur Products Name 
Guide and as permitted under the Rules and Regulations; 

(b) that the fur product contains or is composed of used fur, when 
such is a fact; 

(c) that the fur product is secondhand, when such is a fact; 

(d) that the fur product contains or is composed of bleached, dyed 
or otherwise artificially colored fur, when such is a fact; 

(e) that the fur product is composed in whole or in substantial 
part of paws, tails, bellies or waste fur, when such is a fact; 

(f) the name of the country of origin of any imported furs used in 
a fur product; 

(2) Abbreviating parts of the information required under the Fur 
Products Labeling Act and the Rules and Regulations thereunder; 

(3) Using terms descriptive of the breed, species, strain, or coloring 
of an animal which connote a false geographical origin of the animal; 

(4) Using the term “Hudson Seal,” or any other coined name, as 
being descriptive of the fur of an animal which is in fact fictitious or 
non-existent ; 

(5) Using the term “assembled” to describe fur products or fur mats 
or plates made of the pieces set out in Rule 20 (a) of the Regulations 
under the Fur Products Labeling Act without disclosing the named 
pieces ; 

(6) Using on labels attached to fur products, in advertisements of 
fur products, and on invoices of fur products, the name of another 
animal in addition to the name of the animal actually producing the 
fur contained in the fur product. 

(B) Misbranding their fur products by: 

(1) Falsely or deceptively labeling or otherwise identifying said 
fur product, or using labels affixed to such products which contain any 
form of misrepresentation or deception with respect to such fur 
products; 

(2) Setting out on labels attached to fur products the required in- 
formation in type smaller than pica or 12 point; mingling non-required 
information with required information; or using handwriting in 
describing any of the required information; 

(3) Failing to set out the applicable parts of the required informa- 
tion on labels in the sequence provided in Rule 30 of the Regulations 
under the Fur Products Labeling Act; 

(4) Failing to set forth on required labels attached to fur products 
the name or other identification issued and registered by the Commis- 
sion of one or more persons who manufactured such fur products for 
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introduction into commerce, introduced it in commerce, sold it in com- 
merce, advertised or offered it for sale in commerce, or transported or 
distributed it in commerce. 

(C) Falsely advertising fur products by representing, directly or 
by implication: 

(1) That the price of any such product is a wholesale price or is. 
so low as to attract other retailers as customers unless such is the fact; 

(2) That the customary or regular price of any such product is 
any amount in excess of the price at which such product has been 
offered for sale in good faith or has been sold by respondents in the 
recent regular course of business; 

(3) That the regular price of any such product is a reduced price; 

(4) That a price enables purchasers to make any saving in excess 
of the difference between said price and the price at which comparable 
products sold at the time specified or, if no time is specified, in excess 
of the difference between said price and the current price at which 
comparable products are sold; 

(5) That any such product is of a higher grade, quality or value 
than is the fact; 

(6) That any said products were acquired at “close out sales” or 
other distress sales or were acquired under other special conditions 
conducive to low or bargain prices unless such is the fact; 

(7) That the designer of any such product, the source from which 
it was obtained, or the person for whom it was originally intended is 
other than the fact; 

(8) That any such product was originally intended to sell or be 
priced at a higher price unless products of like grade and quality were 
customarily so priced and sold. 

It is further ordered that respondent Ed Hamilton Furs, Inc., of 
Oregon, a corporation, and its officers, respondent Ed Hamilton Furs, 
Inc., of Washington, a corporation, and its officers, respondents Ed 
Hamilton and Elizabeth Hamilton, individually and as officers of 
said corporations, and their respective representatives, agents and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale and distribution of fur prod- 
ucts in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: ; 

(1) Making any of the representations listed in sub-paragraphs C 
(1) through (8) of this order; 

(2) Representing, directly or by implication: 

(a) That they manufacture or design any of said products, unless 
such is the fact; 
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(b) That the number of said products available for sale is other 
than the fact; 

(c) That the price of any said product is lower than competitors’ 
products of comparable quality, unless such is the fact; 

(d) ‘That they have engaged in the fur business for a longer period 
of time than is the fact; 

(e) That merchandise certificates have any value in excess of the 
amount of reduction from the regular price of a fur product allowed 
a purchaser presenting said certificate for credit; 

(f) That the total value, individual value, or number of the awards 
to be made by respondents in any manner is other than the fact; 

(3) Increasing the price of any of said products for the purpose 
of nullifying any part of the value of their merchandise certificates 
presented for credit on the purchase of said product; 

(4) Refusing to honor at face value or placing any limitation on 
the honoring of any merchandise certificate or other award issued by 
them unless the basis for refusal or limitation is clearly and con- 
spicuously set forth in the certificate or award and in the advertising 
referring to said certificates or awards. 

It is further ordered that the answer to the complaint herein filed 
by respondents on February 25, 1954, be, and the same hereby is, with- 
drawn from the record. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered that respondents Ed Hamilton Furs, Inc., of Oregon, 
a corporation; Ed Hamilton Furs, Inc., of Washington, a corporation; 
and Ed Hamilton and Elizabeth Hamilton, individually and as offi- 
cers of said corporations, shall, within sixty (60) days after service 
upon them of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which they have com- 
plied with the order to cease and desist [as required by said declara- 
tory decision and order of August 26, 1954]. 
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In THE’ MatTrer OF 
THE CAPITOL SERVICE, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6164. Complaint, Feb. 5, 1954-—Decision, Aug. 31, 1954 


Order requiring the corporate operator of a correspondence course of study for 
United States Civil Service examinations and its president-manager in 
Lansing, Mich., to cease representing falsely, through postal cards, circulars 
and other advertising matter, and statements of sales agents, that they 
were connected with the U. S. Civil Service Commission and their sales 
agents were employees thereof; that many thousands of civil service posi- 
tions, near their homes and at high starting salaries, were available and 
guaranteed to students completing the course but that taking the course was 
the only way to obtain a Government job; that purchasers of the course 
would receive specialized training for specific positions and were specially 
selected, among other things. 


Before Mr. William L. Pack, hearing examiner. 
Mr. William L. Pencke for the Commission. 
Robbins & Wechsler, of Detroit, Mich., for respondents. 


DercIsIoON OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated August 31, 1954, the 
initial decision in the instant matter of hearing examiner William L. 
Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


The complaint in this matter charges respondents with the use of 
certain unfair and deceptive acts and practices in violation of the 
Federal Trade Commission Act. After hearings had been held at 
which certain evidence in support of and in opposition to the complaint 
was received, a stipulation of facts was entered into by counsel which 
provided, among other things, that the record might be closed insofar 
as the reception of evidence was concerned and the case submitted to 
the hearing examiner for final consideration upon the record as made 
up to that time including the stipulation, the filing of proposed find- 
ings and conclusions and oral argument being waived. The matter 
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is therefore now before the hearing examiner for final consideration on 
the merits. 

Respondent The Capitol Service, Inc., is a corporation organized 
and existing under the laws of the State of Michigan, with its princi- 
pal office and place of business at 2019 South Cedar Street, Lansing, 
Michigan. Respondent Robert K. Smith is President and a director 
of the corporation, and formulates all of its policies and controls and 
manages all of its affairs. 

Respondents are engaged in the sale of a course of study or instruc- 
tion intended for preparing students thereof for examination for cer- 
tain Civil Service positions in the United States Government, the 
course being pursued by correspondence through the United States 
mails. The business is interstate in character, the course of study 
being sold by respondents to numerous persons located in various 
states of the United States other than Michigan. Respondents are 
thus engaged in commerce as that term is defined in the Federal Trade 
Commission Act. A mailing address in Washington, D. C. was for- 
merly maintained by respondents and much of the advertising mate- 
rial which was distributed among prospective purchasers of the course 
of study was mailed from the Washington address. The use of this 
address, however, has been discontinued and now all of the business is. 
transacted from Lansing, Michigan. 

In soliciting sales of their course of study respondents use postal 
cards, circular letters and other advertising material, which is dis- 
tributed among prospective purchasers through the mail. Typical of 
the statements appearing in such advertising material are the fol- 
lowing: 


WANTED! 
(Picturization MEN—WOMEN (married or single) 
of Capitol Dome) 

Ages 18 to 50 


Preparatory Training for 


CIVIL SERVICE 


NOW 
IS THE GET A U.S. GOVERNMENT JOB 
TIMP 


Many Thousands of Opportunities 
GOVERNMENT JOBS 


MEN and WOMEN * AGHS 18-50 * Good Steady Pay 
(To $4479 yearly to start) (To $4479 yearly to start) 
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Civil Service positions offer chances for advancement 
and increased earnings in Grade Pay Raises, Liberal 
Pensions, Sick Leave with pay and Paid Vacations. 
Instructions now being given if you qualify. 


Postmaster Asst. Meat 
2nd, 3rd or 4th Class Mail attached Card Today! Inspector 
Rural Mail Carriers FOR FULL INFORMATION Clerk-Typist 
Te ee AND FREE LIST OF POSITIONS Sa OR 2 
Mail Clerks Clerk 

Customs Service 
Storekeepers Many Jobs High School Education not Govt. Guards 
Required U. S. Jobs in 


Foreign Countries 


The Capitol Service, Inc., 
P. O. Box 1537 
Washington 13, D.C. 


There are now many more than a million persons employed in the Civil Serv- 
ice . . . To maintain this enormous staff of federal employees, the civil service 
placements have been estimated to total many thousands of persons annually ... 
Each year thousands of men and women from every walk of life, wise enough to 
realize the wonderful opportunities awaiting them, step from insecure, poorly-paid 
jobs into well-paid, lifetime government positions .. . 

A personal appointment is necessary in order to determine what field you may 
be best qualified in, before competing in your Civil Service Examination. A few 
days may lapse before a field man will call on you. 

Check two positions on the reverse side you are interested in, keep this letter 
and give it to the field man so that he may return it to this office explaining why 
you were accepted or rejected. 

Select 1 or 2 positions that interest you. Perhaps you may have the proper 
qualifications. Our field man will help you when he calls. 

Positions for men ! Positions for Women ! 


The respective lists of positions set forth under the foregoing head- 
ings include various positions in the postal service; positions for meat 
and live stock inspectors, customs, border and patrol inspectors; store- 
keeper-gauger; revenue agent; criminal investigator in the foreign 
service; accountant; social worker; bookkeeping machine operator 
and a number of service positions of lower grade. 

A questionnaire distributed to prospective purchasers, entitled 
“Personal Information—7”, is headed “The information here fur- 
nished will aid us in determining best your qualifications so we may 
help you in your Civil Service career.” 

On respondents’ postal cards, circular letters and other printed ma- 


terial there is prominently displayed a picturization of the dome of 
the United States Capitol. 
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Through the use of this advertising material respondents have 
represented, directly or by implication: 

1. That their business is a branch of or is connected with the United 
States Government or the United States Civil Service Commission. 

2. That many thousands of positions are open in the United States 
Civil Service, including those specifically listed on such postal cards 
and circular letters. 

3. That many thousands of persons are appointed annually, and 
that thousands of men and women change from poorly paid and in- 
secure jobs to well-paid life-time appointments in the United States 
Civil Service. 

4. That the information given on respondents’ “Personal Informa- 
tion—7” blank enables them to qualify applicants for Civil Service 
positions, 

5. That it is necessary that applicants be interviewed by respond- 
ents’ field agents to determine their qualifications for civil service 
positions, that respondents and their agents are qualified to make such 
determinations, and that such positions may be obtained through 
respondents’ school. 

6. That the starting salaries for the positions listed by respondents 
are up to $4479 per year. 

Accompanying respondents’ postal card is a return card for use by 
prospective purchasers in indicating their interest in the course of 
study. Upon receiving this return postal card respondents have their 
sales agents call upon the prospect and endeavor to sell him the course. 

‘Ina substantial number of instances the following oral representations 
have been made to prospects by the sales agents: 

1. That The Capitol Service, Inc., is connected with or is a branch 
of the United States Civil Service or some other agency of the United 
States Government. 

2. That respondents’ sales agents are representatives or employees 
of the United States Civil Service or have some connection therewith. 

3. That the taking of respondents’ course of study is the only way 
to obtain a Government job. 

4, That completion of respondents’ course of study assures students 
of positions in the United States Civil Service or makes them eligible 
for appointment to such positions. 

5. That purchasers of the course would receive specialized training 
for specific positions. 

6. That prospective purchasers of respondents’ course of study are 
especially selected. 
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7. That enrollees may obtain employment at or near their place of 
residence. 

8. That enrollment contracts may be cancelled by enrollees at any 
time they desire to do so. 

These representations made through respondents’ printed advertis- 
ing material or orally through their sales agents are false and mislead- 
ing. Actually, neither respondents nor any of their agents are con- 
nected in any manner whatever with the United States Civil Service 
or any other agency of the United States Government. Most of the 
positions listed in respondents’ advertising material as being available 
are not open to applicants generally, but are either restricted to per- 
sons of veteran status or require special physical and educational 
qualifications and practical experience. Positions in the postal service 
are restricted to persons living within the area of the particular post 
office. Positions in the Customs Service are restricted to men and 
most of the positions are open to veterans only. Positions in the In- 
migration, Border, Port and Patrol Services are restricted to veterans 
and require special training. No examination has been announced 
for the position of storekeeper-gauger for a number of years. Exam- 
inations for the position of Verifier, Opener and Packer and Forest 
and Field Clerk have not been announced for many years. The repre- 
sentation that many thousands are appointed to Civil Service positions 
every year is highly exaggerated. 

It is unnecessary that persons desiring to prepare for Civil Service 
examinations be interviewed by respondents’ sales agents in order to 
enable them to do so. Applicants for Civil Service examinations are 
not required to take respondents’ course of study in order to qualify 
for such examinations, nor does completion of such course make appli- 
cants eligible for Civil Service examinations or assure them positions 
in Civil Service. Generally speaking, the starting salaries for the 
positions listed by respondents are not as high as those stated and im- 
plied. Respondents do not offer specialized training for specific 
positions but sell only one course of study, this course being intended 
only to prepare students for basic Civil Service examinations. Stu- 
dents or enrollees are not especially selected by respondents; on the 
contrary, it is respondents’ practice to accept all persons willing and 
able to pay the purchase price of the course. Respondents are unable 
to obtain positions for their students in localities selected by the stu- 
dent. Enrollment contracts are not subject to cancellation, respond- 
ents usually demanding payment of the full purchase price of the 
course regardless of whether the course is completed by the student. 
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Respondents’ former practice of mailing advertising material from 
an address in Washington, D. C., was also misleading in that it fur- 
thered the impression of prospective students that respondents were 
connected with the United States Civil Service Commission or some 
other agency of the United States Government. 

It further appears that while the oral misrepresentations of re- 
spondents’ sales agents referred to above were made during the regular 
course of their employment, such representations were made without 
the knowledge, consent or authority of respondents; that persons 
applying to respondents for employment as sales agents are investi- 
gated to determine their fitness for such employment; that all sales 
agents employed by respondents are required to enter into a written 
contract which includes, among other things, specific provisions with 
respect to misrepresentations; and that when it is found that sales 
agents have been guilty of misrepresentations in the sale or attempted 
sale of the course of study, such agents are discharged by repondents. 

The complaint also raises the issue of the use by respondents on 
their advertising material of the picturization of the dome of the 
United States Capitol. It appears from the testimony that the use 
of the picture serves to further the impression of prospective pur- 
chasers of the course that there is some connection between respond- 
ents and the United States Government. It is therefore concluded 
that the picture as presently used is misleading. However, an ab- 
solute prohibition against the use of the picture does not appear to be 
warranted. All that would seem to be necessary to prevent such 
erroneous impression is that where the picture is used, it be accom- 
panied by words clearly stating that respondents’ business is a private 
correspondence school. 

CONCLUSIONS 


The proceeding is in the public interest. The acts and practices 
of respondents as set forth above have the tendency and capacity to 
mislead and deceive a substantial portion of the public with respect 
to respondents and their course of study, and the tendency and capac- 
ity to cause such members of the public to purchase. respondents’ 
course of study as a result, of the erroneous and mistaken belief so 
engendered. Such acts and practices are to the prejudice of the 
public, and constitute unfair and deceptive acts and practices in com- 
‘merce within:the intent and meaning of the Federal Trade Commis- 
sion Act: 

ORDER 


It is ordered that respondent The Capitol Service, Inc., a corpora- 
tion, and its officers, and respondent Robert K. Smith, individually, 
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and respondents’ agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of a course of study and in- 
struction intended for preparing students thereof for examination for 
civil service positions under the United States Government, or any 
similar course of study, do forthwith cease and desist from: 

1. Representing, directly or by implication : 

(a) That respondents or their school have any connection with the 
United States Civil Service Commission or any other agency of the 
United States Government. 

(b) That respondents’ sales agents are representatives or employees 
of the United States Civil Service Commission or any other govern- 
ment agency or have any connection therewith. 

(c) That the completion of respondents’ course of study assures 
students of positions in the United States Civil Service or makes them 
eligible for appointment to such positions. 

(d) That it is necessary for persons seeking Civil Service positions 
to take respondents’ course of study in order to qualify for or obtain 
such positions. 

(e) That any Civil Service position which requires appointees to 
have veteran’s status or special physical, mental, educational or exper- 
iental qualifications is generally available. 

(f) That it is necessary that persons desiring to prepare for civil 
service examinations be interviewed personally by respondents’ 
salesmen. 

(g) That vacancies exist in any Civil Service position contrary to 
the fact; or that the number of positions available or vacant in said 
service or any branch thereof is greater than is actually the fact. 

(h) That the starting salary for any United States Civil Service 
position is greater than it is in fact. 

(i) That respondents offer any specialized training or sell any 
course of instruction other than a basic course for lower grade 
positions. 

(j) That positions obtained in the United States Civil Service will 
be at or near the place of residence of the employee. 

(k) That prospective purchasers of respondents’ course of instruc- 
tion are especially selected. 

(1) That enrollees may cancel their enrollment contract at any 
time without liability for the balance of the purchase price of said 
course. : 
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2. Using any picturization resembling or simulating the dome of 
the United States Capitol unless in immediate conjunction therewith 
it is clearly set forth that respondents’ business is a private corre- 
spondence school. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered that the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of August 31, 1954]. 
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In THE MATTreR OF 


WARREN W. BURGESS ET AL. DOING BUSINESS AS 
THE KNOX COMPANY 


Docket 5509. Complaint, Aug. 19, 1947—Decision, Sept. 15, 1954 


Dismissal, for variance between the allegations and the proof, of complaint 
charging false advertising as to the therapeutic properties of a drug prod- 
uct “Cystex” recommended for kidney and bladder troubles. 


Before Mr. Everett F. Haycraft, hearing examiner. 

Mr. R. P. Bellinger for the Commission. 

Davies, Richberg, Tydings, Beebe & Landa, of Washington, D. C., 
and Sampson & Dryden, of Los Angeles, Calif., for respondents. 


Decision or THE Commisston RuLInG ON APPEALS AND DISMISSING 
ComPpLaAInt WiTHouT PREJUDICE 


This matter came before the Commission upon the appeals sep- 
arately filed by counsel supporting the complaint and counsel for 
respondents from the initial decision of the hearing examiner dis- 
missing the complaint without prejudice. 

For the reasons stated in its accompanying opinion, the Commis- 
sion is of the view that the exceptions urged in support of the ap- 
peals filed by counsel for the respondents and by counsel supporting 
the complaint should be sustained to the extent there noted but in all 
other respects denied, and that the provision for dismissal of the 
complaint without prejudice as contained in the initial decision is 
appropriate. 

It is ordered therefore that the respective appeals of counsel sup- 
porting the complaint and counsel for the respondents be granted 
in part and denied in part as noted in the accompanying opinion. 

It is further ordered that the complaint herein be, and the same 
hereby is, dismissed without prejudice to the right of the Commis- 
sion to reopen this proceeding or to take such further or other action 
in the future as may be warranted by the then existing circumstances. 


ORDER DISMISSING COMPLAINT WITHOUT PREJUDICE 


Initial decision by Everett F. Haycraft, Hearing Examiner. 

This proceeding came on to be considered by the above-named 
Hearing Examiner, theretofore duly designated by the Commission, 
upon the complaint of the Commission, the answer of the respondents, 
testimony and other evidence introduced in support of and in oppo- 
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sition to the allegations of the complaint, proposed findings and con- 
clusions presented by counsel, oral argument by counsel. 

The complaint in the present proceeding was issued in August 
1947 against the individuals named in the caption hereof as co-part- 
ners doing business as The Knox Company. It was alleged in the 
complaint that the respondents manufactured and sold in interstate 
commerce a drug preparation known as “Cystex” which they adver- 
tised in newspapers and over the radio as a cure or remedy or a com- 
petent or effective treatment for certain symptoms or conditions such 
as “ ‘getting up nights,’ backache, nervousness, leg pains, dizziness, 
swollen ankles, rheumatic pains, bladder weakness, painful passages, 
‘feeling old and rundown’, ‘feel below par’, ‘circles under your eyes,’ 
and muscular pains due to non-organic and non-systemic kidney and 
bladder troubles”, and also that the taking of Cystex as directed will 
remove or eliminate excess acids or poisons from the blood stream, 
and that the taking of Cystex will cause the one taking it to have 
new energy, increased vitality and better sleep. 

It was further alleged that said advertisements were misleading 
in material respects and were “false advertisements” as that term is 
defined in the Federal Trade Commission Act; and that the taking of 
Cystex as set forth in the formula in the complaint, as directed or 
otherwise, will not constitute a remedy or cure or a competent or 
effective treatment for the conditions or symptoms set forth in the 
complaint which are symptoms caused by diseases or disorders of the 
bladder or kidneys, organic and systemic in nature; nor will it re- 
move acids or poisons from the blood stream, nor will it constitute a 
cure, remedy or competent or effective treatment for any diseases or 
disorders of the bladder or kidneys or any symptoms or conditions 
that may result therefrom, nor will it improve the functioning of 
the bladder or kidneys. 

The answer of the respondents admitted some of the allegations, 
including the formula of “Cystex” and the nature and contents of 
the advertisements, but denied that they had represented that the 
symptoms or conditions listed in the complaint are caused by non- 
organic or non-systemic disease of the bladder or kidneys. It was ad- 
mitted however, that they had represented that such symptoms may 
be caused by non-organic or non-systemic disorders or troubles of the 
bladder or kidneys. The answer further denied that respondents had 
represented that Cystex is a cure or remedy for the symptoms set 
forth in the complaint, or that Cystex constituted a competent or ef- 
fective treatment therefore in excess of generally furnishing palliative 
relief from the pain and distress caused by such symptoms and con- 
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ditions, by stimulating kidney action and thereby helping the kidney 
dispose of excess acid and waste materials which may have caused the 
onset or prolongation of such symptoms or conditions. Respondents 
denied that Cystex did not constitute a remedy or cure or a competent 
or effective treatment for any disorder of the bladder or kidneys, 
whether organic or non-organic, whether systemic or non-systemic, 1n 
origin. Respondents specifically denied the allegation that the 
taking of “Cystex” will not cause the one taking it to have 
new energy, increased vitality and better sleep. They further denied 
the allegation that “Cystex” would not constitute a remedy or 
cure or a competent or effective treatment for any disorder of the 
bladder or kidneys or any condition or symptom which may result 
therefrom, and that “Cystex” will not improve the functioning of the 
bladder or kidneys when functioning improperly, and averred to the 
contrary that “Cystex” is an urinary antiseptic and a diuretic which 
possesses value in the treatment of the symptoms and conditions, 
specifically named in the complaint, as well as other symptoms or con- 
ditions, which such symptoms are due to disorders of the bladder or 
kidneys, and also averred that “Cystex,” because of its antiseptic and 
diuretic properties, will improve the functioning of the bladder or 
kidneys when those organs are functioning improperly and that the 
improvement of such function, in turn, enables those organs to dispose 
of excess acids, waste materials and poisons which often are the cause 
of such symptoms and conditions. 

By way of special defense respondents alleged that the Federal 
Trade Commission issued a complaint against The Knox Company, a 
corporation, in September 1938, Docket No. 3597; that said complaint 
alleged misrepresentations as to the therapeutic value of the same 
product “Cystex” in the treatment of various ailments, disorders, and 
diseased conditions of the human kidneys and bladder; that the find- 
ings as to the facts and an order to cease and desist were issued by the 
Federal Trade Commission in such case on August 1, 1939, which 
recognized that “Cystex” possessed certain therapeutic values in the 
treatment of ailments, disorders, and diseased conditions of the human 
kidneys and bladder, and that thereafter The Knox Company filed 
its report of compliance therewith which was received and filed by the 
Commission on November 2, 1939. 

It was further alleged affirmatively, by way of special defense, that 
on or about February 1, 1945, The Knox Company, a corporation, was 
dissolved and the business theretofore conducted by it has since been 
carried on by the respondents herein who were the sole stockholders in 
said corporation and its only successors in interest and that at all 
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times subsequent to the issuance of the said order to cease and desist, 
both the corporation and its successor partnership composed of the 
individual respondents herein, believing that said order was binding 
upon them have faithfully complied with the terms and requirements 
of said order and such compliance had not been questioned by the 
Federal. Trade Commission; that the formula for the tablets now 
known and sold under the name “Cystex” is substantially the same as 
the formula used in 1938 and 1939; that the issues of fact and law in 
the former proceeding and in the instant proceeding are identical, and 
that the previous proceeding resulting in the outstanding order is 
a complete bar to the trial of the present case. 

No action was taken by the Commission as to the special defense 
and the case was assigned to the undersigned Hearing Examiner to 
take testimony and receive evidence which was begun by him in July 
1949 in Los Angeles, California, and continued from time to time until 
June 1952. 

At the first hearing in this matter testimony was received indicating 
that the dosage set forth in the complaint, two tablets three times a 
day with a full glass of water, had been changed to two tables four 
times a day. However, the testimony received in support of the alle- 
gations of the complaint with respect to the therapeutic value of 
respondents’ product “Cystex” in the Commission’s case in chief re- 
lated exclusively to said formula when taken by the patient according 
to the directions set forth in the allegations of the complaint, namely, 
two tablets three times a day. When counsel for the respondents 
presented testimony in opposition to the allegations of the complaint 
this testimony related to the therapeutic effect of respondents’ product 
“Cystex” when taken in accordance with the new dosage, namely, two 
tablets fowr times a day. At the conclusion of the receiving of testi- 
mony in opposition to the allegations of the complaint, the attorney in 
support of the complaint was given an opportunity to rebut the testi- 
mony thus presented by testimony of other experts which testimony 
related to the therapeutic effect of respondents’ product “Cystex” 
when taken according to the new dosage. 

Reference to the Commission’s complaint against The Knox Com- 
pany in September 1938, Docket No. 3597, discloses that the allega- 
tions of that complaint are substantially the same as those of the 
present complaint, and challenged the therapeutic efficacy of respond- 
ents’ product Cystex. For instance, it is alleged in the former 
complaint : 

If functional disorders of the kidneys or bladder make you suffer from getting 
up nights, nervousness, leg pains, circles under eyes, dizziness, backache, swollen 
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joints, excess acidity or purning passages, don’t rely on ordinary medicines, fight 
trouble with the doctors prescription Cystex. 


It further appears that in the former case a stipulation of facts was 
entered into which served as a basis for the findings as to the facts 
in that proceeding. In the findings in that case the Commission found 


inter alia that— 


Ailments, disorders and diseased conditions of the human kidneys or 
bladder often arise from, or are due to, or persist because of a systemic or 
organic derangement of some character. In such cases, while urinary anti- 
septic and diuretics frequently are used for temporary relief, “Cystex” does 
not constitute a cure or remedy for such ailments and disorders nor is it an ade- 
quate or competent treatment therefor. Such ailments, disorders and diseased 
conditions may also arise from other causes requiring various types of treatment, 
depending upon the particular cause of the condition in such case. “Cystex” does 
not constitute a cure or remedy for, or an adequate or competent treatment for, 
all non-organic or non-systemic cases due to such conditions, irrespective of the 
cause. 

The various symptoms mentioned in respondents’ advertising matter as being 
indicative of kidney or bladder derangement also may be symptoms of condi- 
tions dissociated from the kidney and bladder, and the presence of such symptoms 
does not positively indicate kidney or pladder derangement. Swollen joints, leg 
pains and so-called rheumatic pains may be and sometimes are symptoms of 
organic kidney and bladder disturbances. These symptoms, when present in 
cases of kidney or bladder troubles, may be and generally are of a systemic or 
organic origin. Backache, nervousness, dizziness, burning of the urinary pass- 
age, and “getting up nights” may be and sometimes are symptoms of kidney or 
bladder ailments that are systemic or organic in character. Functional dis- 
orders of the kidneys and bladder may, and sometimes do, arise from organic 
disturbances. For such functional disorders, while urinary antiseptics and 
diuretics frequently are used for temporary relief, “Cystex” is not a cure or 
remedy, nor is it an adequate treatment therefor. 


The Commission in the former case against The Knox Company, 
Docket No. 3597, entered an order to cease and desist against the re- 
spondent The Knox Company “and its officers, representatives, agents 
and employees directly or through any corporate or other device” pro- 
hibiting them from representing that Cystex— 


is an adequate remedy or cure or competent treatment for ailments, disorders, 
diseased. conditions of the human kidneys and bladder, unless such representa- 
tions are restricted to those cases of such disorders as are non-organic and 
non-systemic in character; or that said preparation is a cure or remedy for, 
or an effective treatment for, all ailments and disorders of the human kidneys 
and bladder which are non-systemic and non-organic; or that the presence of 
any of the following symptoms—swollen joints, leg and rheumatic pains, back- 
ache, nervousness, dizziness, burning of the urinary passage, “setting up nights”, 
circles under the eyes, excess acidity or loss of energy—is necessarily indicative 
of ailments or diseased conditions which can be successfully treated by use of 
said preparation. 
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The foregoing findings as to the facts and order to cease and desist 
issued by the Commission against The Knox Company, Docket No. 
3597, were duly served upon the respondent corporation therein and 
on November 2, 1939, the Commission advised said corporation that 
their report of compliance with the order to cease and desist in such 
proceeding had been received and filed. No appeal was prosecuted 
to any U. S. Circuit Court of Appeals with respect to the findings 
as to the facts and order to cease and desist and they became final 
within the meaning of subsection (1) of subsection (g) of Section 5 
of the Federal Trade Commission Act on October 15, 19389, by opera- 
tion of law. 

From September 1938 until September 1947, the formulae for the 
two tablets comprising the drug product known as “Cystex” and the 
directions for its use were identical except for one minor ingredient 
which was eliminated. As hereinbefore indicated the directions for 
use were changed on September 1, 1947, so as to provide for the ad- 
ministration of the same dosage of two tablets four times per day 
instead of three times per day. 

At the time of dissolution of The Knox Company, respondent in 
Docket No. 3597, in February 1945, its principal stockholders were | 
Warren W. Burgess, Linn D. Johnson, and Richard T. Aldworth, re- 
spondents herein. Respondents Burgess and Johnson each owned 
a 45 percent interest in the corporation and respondent Aldworth 
owned a 10 percent interest in the corporation. From September 
1938 up to and including the dissolution of the corporation on Febru- 
ary 1, 1945, respondents Warren W. Burgess, Linn D. Johnson, and 
Richard T. Aldworth, were the sole officers of said corporation, re- 
spondent Burgess being president, Johnson, vice-president and treas- 
urer, and Aldworth, vice-president and secretary. When the cor- 
poration was dissolved the assets thereof were distributed in kind to 
a co-partnership composed of respondents Burgess, Johnson and 
Aldworth, with their respective interest in the co-partnership remain- 
ing the same from the date of the distribution to the present as their 
prior respective interests in the corporation. 

The issues raised by the complaint against The Knox Company, a 
corporation, Docket No. 3597, and the issues raised by the complaint 
against the respondents Burgess, Johnson and Aldworth, co-partners 
doing business as The Knox Company, Docket No. 5509, the present 
proceeding, are substantially identical since both complaints attack 
the efficacy and therapeutic value of the same product in the treatment 
of identical symptoms which may be indicative of ailments, disorders 
‘and diseased conditions of human kidneys and bladder, since both 
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complaints charge that said product has no therapeutic value in the 
treatment of such symptoms of ailments, disorders and diseased 
conditions. 

In view of the foregoing and since the individual respondents, both 
in their capacities as the sole officers and representatives of The Knox 
Company, the corporate respondent in the preceding case, and as the 
joint successors in interest thereto upon its dissolution, would have 
been subject to the civil penalties provided for in subsection (1) of 
Section 5 of the Federal Trade Commission Act if any such proceed- 
ing had been instituted, it follows that they are entitled to all of the 
defenses in the present proceeding including the one of res judicata, to 
which the corporation would have been entitled. The principle of 
res judicata applies with respect to the orders to cease and desist 
issued by the Federal Trade Commission except to such extent as 
such principle may have been modified by the provision of subsec- 
tion (b) of Section 5 of the Federal Trade Commission Act. Since 
the Commission has not elected to proceed by way of reopening the 
proceeding in Docket No. 3597, the principle of res judicata is fully 
applicable to bar the institution and maintenance of the present pro- 
_ ceeding. Under such circumstances, the complaint in this proceeding 
should be dismissed in the light of the principle of law laid down in 
the case of United States vs. Piuma, 40 F. Supp. 119, which decision 
was confirmed by the U. S. Circuit Court of Appeals for the Ninth 
Circuit, 126 F. 2d 601. Certiorari was denied. Other decisions to 
the same effect are: Lee vs. Federal Trade Commission, 113 F. 2d 583; 
U.S. vs. Willard Tablet Co., 141 F. 2d 141. 

According to the formulae of respondents’ product “Cystex,” one 
of its principal ingredients and the one relied upon for its therapeutic 
value, is methenamine known by several names including urotropine. 
From 1894 until the advent of sulfa drugs and antibiotic agents 
ranging from about 1937 to 1942, methenamine was recognized as one 
of the outstanding urinary antiseptics available and it is still recog- 
nized and used by the medical profession for such purpose although 
to a much more limited extent, because the medical profession now 
has the sulfa drugs and the so-called antibiotic agents which have 
proven to be more efficient in that they are more often germicidal 
while methenamine merely inhibits bacterial growth and activity. 

In the dosage involved in this proceeding the amount of methen- 
amine taken by the patient varies from 15 grains per day (when two 
tablets are taken three times a day) to 20 grains a day (when two tab- 
Jets are taken four times a day). The purpose of administering 
methenamine is to release it in an acid urine and thereby cause the 
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release of formaldehyde, which is a well-recognized germicidal and 
in the urinary tract will inhibit the growth of many kinds of bacteria 
including colon bacillus. The action of formaldehyde on bacteria 
in the pelvis of the kidneys is the same as it is on those in the bladder 
except that a greater concentration occurs in the bladder because 
the urine usually remains there longer. 

Another important ingredient of respondents’ product Cystex is 
benzoic acid which is recognized and used as an acidifying agent in the 
urine tract although it is not as satisfactory for that purpose as some 
other acidifiers. The quantity of benzoic acid in respondents’ product 
consists of four grains per day when two tablets are taken four times 
a day, and it is considered sufficient to affect the pH of urine and make 
it more acid then it would be otherwise and to a point where formal- 
dehyde can be released from methenamine. In order for the formal- 
dehyde to be released from methenamine the pH of the urine must be 
reduced to a pH of 6.5 or lower, and if the pH of 5.5 to 6 is attained, 
formaldehyde is liberated sufficiently to have an action which inhibits 
germicidal growth activity although it might not be liberated in 
sufficient concentration to kill the germs. 

There was a difference of opinion on the part of the urologists and 
other experts called in support of the allegations of the complaint and 
in opposition thereto with respect to the efficacy and therapeutic 
value of respondents’ product Cystex when taken as directed since 
September 1947, two tablets four times per day, and containing 20 
grains of methenamine per twenty-four hour day, to bring about 
bacteriostatic (inhibiting) action in urinary tract infections. Tests 
were made on patients by urologists called to support the contention 
of respondents and the results of these tests were placed in the record 
and the urologists making them were cross examined thoroughly. 
While some of these tests were not conducted in such a manner as to 
set forth accurate results with respect to the efficacy of respondents’ 
product, it is believed that there is sufficient, reliable and probative 
evidence in the record to support the following conclusions with re- 
spect to respondents’ product Cystex and its therapeutic value in re- 
lieving the symptoms and conditions outlined in the Commission’s 
complaint. 

Cystitis is recognized generally in the medical profession as an in- 
fiammatory condition of the lining of the bladder and the most com- 
mon and usual symptoms of cystitis are frequency of urination, noc- 
turia, or “getting up nights,” urgency of urination, and painful or 
burning passage of urine. These symptoms are sometimes described 
by laymen as “bladder weakness” or “bladder trouble.” 
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When a patient comes to a doctor with a history of urgency and 
frequency, getting up nights, and the doctor makes a general physical 
examination and then examines the urine according to techniques 
which are generally recognized for males and females and finds 
bacteria in the bladder urine, it is reasonable for such doctor to make 
a diagnosis that the patient has cystitis or inflammation of the upper 
urinary passages, although this technique would not provide positive 
evidence that the patient actually had cystitis. 

Inflammations in the urinary tract are caused by infecting bacteria 
in the tissues thereof. Before the sulfa and antibiotic drugs were 
developed, the only thing that could be done was attack the bacteria 
in the urine and on the surface of the urinary tract tissues because 
the urinary antiseptics then in use could not penetrate into the tissues. 
Practitioners still have reason to attack the bacteria in the urine be- 
cause those which infect the tissues first appear in the urine and also 
because inhibiting the bacteria in the urine helps prevent reinfection. 

The bacteria which is the most common cause of cystitis and 
pyelitis is the colon bacillus, sometimes called b. coli and escherichia 
coli. 

If sufficient methenamine is placed in an acid urine to cause the 
release of formaldehyde in the urinary tract, it might be very helpful 
for certain infections, including cystitis. 

If the bacteria in the urine and on the surface of the bladder tissues 
are inhibited by a bacteriostatic agent such as formaldehyde, the natu- 
ral recuperative processes of the body then may overcome the inflam- 
mation in the tissues. 

Insofar as respondents’ advertisements refer to such symptoms as 
frequency of urination, nocturia or “getting up nights,” urgency of 
urination and painful or burning passage of urine, or “bladder weak- 
ness” being due to kidney and bladder troubles, such advertisements 
are not misleading in material respects and do not constitute “false 
advertisements” within the meaning of the Federal Trade Commis- 
sion Act, since such symptoms are commonly and predominantly 
symptoms of cystitis and pyelitis, which are disorders of the bladder 
and kidneys, respectively. 

Insofar as respondents’ advertisements refer to such symptoms as 
backache, pain in the area of the back, pain or tenderness over the 
bladder, rheumatic or muscular pains and neuritic pains as being due 
to kidney and bladder troubles, such advertisements are misleading 
in material respects and constitute “false advertisements” within the 
meaning of the Federal Trade Commission Act, since such symptoms 
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also indicate organic and systemic troubles which are disorders of 
the organs mentioned and are not eliminated by respondents’ product. 
Insofar as respondents’ advertisements refer to such symptoms as 
nervousness, upset condition, headache, and a feeling of being older 
than one’s years and run down or below par being due to kidney and 
bladder disorders, such advertisements are not misleading in material 
respects and do not constitute “false advertisements” within the mean- 
ing of the Federal Trade Commission Act, since such symptoms are 
often secondary or resulting symptoms arising from the primary 
symptoms accompanying such disorders and are improved or elimi- 
nated when the infection in the urinary tract is improved or cleared up. 
Respondents’ advertisements do not all claim the product. Cystex 
to be a cure or remedy for the diseases and disorders of the urinary 
tract which may cause some of the various symptoms listed in re- 
spondents’ advertisements. Some of the advertisements specifically 
and affirmatively point out that Cystex merely assists in the recupera- 
tive processes but none claim that Cystex is a cure or remedy for such 
diseases. For example, one advertisement contains, in part, the fol- 
lowing: language: 
1. The first dose starts right to work helping nature clean out excess acids 
and wastes which often aggravate many aches and pains. 
2. In acid urine it helps nature combat certain harmful germs. 
3. By relieving irritated tissues it helps reduce frequent or smarting passages 
both day and night. 
(all italic supplied ) 


Another advertisement contains, in part, the statement: 


The very first dose of Cystex (a physician’s prescription) usually goes right 
to work helping the kidneys * * *. 

(italic supplied) 

Subsequent to September 1, 1947, respondents have contemplated 
that the dosage of “Cystex” would administer 20 grains of methena- 
mine per day to the user and since it has been found that the adminis- 
tration of such dosage of methenamine affords some therapeutic 
benefit in connection with the treatment for many uncomplicated 
cases of acute and subacute cystitis and for the most common and 
usual symptoms thereof, which are often described by laymen and 
by respondents in their advertising as “bladder weakness” or “blad- 
der trouble” and which symptoms include frequency of urination, 
nocturia or “getting up nights,” urgency of urination and painful 
and burning passage of urination, and for such secondary symptoms 
aS may occur in conjunction with the aforesaid common and usual 
symptoms, and since the extent of the effectiveness of such product 
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and the conditions wherein it may reasonably be expected to have 
some beneficial therapeutic effect are included in respondents’ adver- 
tising relating to such product, it would not be in the public interest 
to include such representations in an order to cease and desist herein 
if the complaint had not been dismissed for another reason (res 
judicata). 

However, as to the advertising claims that respondents’ product 
Cystex will have any beneficial effect upon such symptoms as backache 
or pain in the area of the back, pain or tenderness over the bladder, 
rheumatic pains and neuritic pains, leg pains, dizziness, swollen ankles 
or muscular aches and pains, which symptoms indicate organic or sys- 
temic troubles which are not substantially alleviated or helped by the 
administration of respondents’ product Cystex, it is observed that such 
representations are prohibited in the outstanding Order to Cease and 
Desist in The Knox Company case, No. 3597, but in that case the dosage 
was less than respondents are now recommending and for that reason, 
the Commission should not be estopped from amending its present com- 
plaint or issuing another complaint containing charges with respect 
to respondents’ product as it has been since September 1947. 

From the foregoing it will be seen that there is a variance between 
the allegations of the complaint and the proof with respect to the 
dosage of the product Cystex—whereas the complaint describes a dos- 
age which would give the patient 75 grains of methenamine in a 
twenty-four hour day to be released in the acid urine, the proof shows 
that the respondents for a number of years have been recommending, 
and their customers are using, a dosage which would give them 20 
grains of methenamine in a twenty-four hour day, which larger 
amount of methenamine releases more formaldehyde in the urine and 
is thus more efficacious in destroying or inhibiting bacteria or germs 
in the urine. Although the attorney in support of the complaint did 
not move to amend the complaint to conform to the proof, it is not too 
late for him to do so. (Paragraph (b) of Rule 15 of the Federal 
Rules of Civil Procedure) 

In accordance with the foregoing statement of fact and law, 

[tis ordered that the complaint be, and the same hereby is, dismissed 
without prejudice. 


OPINION OF THE COMMISSION 


By Mason, Commissioner: 

The complaint in this proceeding alleges that through advertise- 
ments disseminated by means of newspapers and radio broadcasts in 
promoting sales of their product, Cystex, the respondents have repre- 
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sented, among other things, that various symptoms or conditions there 
referred to including, among others, “getting up nights,” painful 
passages, backaches, nervousness, leg pains, dizziness and “feeling 
below par,” may be caused by non-organic or non-systemic disorders 
of the kidneys or bladder and that, when so stemming, respondents’ 
preparation is a cure or remedy or constitutes an effective treatment 
for them. These advertisements are misleading in material respects 
and hence “false advertisements” within the meaning of the Federal 
Trade Commission Act, the complaint charges, and it additionally al- 
leges in that connection, among other things, that irrespective of the 
manner taken, Cystex will not constitute a remedy or cure or effective 
treatment for any of the symptoms or conditions designated in the 
advertising or for any disease or disorder of the kidneys or bladder 
and that it will not improve the functioning of the kidneys or bladder. 
At the conclusion of the hearings at which testimony and other evi- 
dence in support of and in opposition to the allegations of the com- 
plaint were presented, the hearing examiner filed his initial decision 
providing for dismissal of the complaint without prejudice. This 
matter is before the Commission now upon the appeals filed by coun- 
sel supporting the complaint and counsel for respondents from that 
decision. 

Under his appeal, counsel supporting the complaint takes exception 
to the hearing examiner’s failure to find that. Cystex is worthless as a 
treatment for any bladder or kidney disorder or for any symptoms or 
conditions so resulting. He contends additionally that the hearing 
examiner erred in concluding that, when used four times daily, re- 
spondents’ preparation affords some therapeutic benefit for many un- 
complicated cases of acute and subacute cystitis and in concluding also 
that the statements in respondents’ advertisements are not misleading 
which have offered the product for use in conditions such as frequency 
of urination, “getting up nights,” urgency and painful passages and 
certain others deemed by the hearing examiner to be commonly asso- 
ciated with infections of the urimary tract either as primary or 
secondary symptoms. 

Cystitis is a term used to designated an inflammatory condition 
of the mucous membranes or lining of the bladder. A frequent cause 
of inflammations in the urinary tract in instances when they do not 
result from such organic or systemic causes as prostate trouble and 
kidney stones is bacteria, one type of which is the colon bacillus, 
sometimes referred to as b. coli. An inflammatory condition can 
occur in the kidneys also and this is referred to as pyelitis. 
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The administration of drugs which will be effective in killing in- 
vading bacteria which are causing infection is an approved thera- 
peutic procedure for relieving urinary infection and its primary and 
any secondary symptoms, which primary symptoms may include pain- 
ful or burning passages of the urine and frequency of urination. For 
this purpose, urologists frequently administer the sulpha drugs and 
others developed in the course of recent years. Prior to their devel- 
opment, however, menthenamine was used by many members of the 
medical profession in treating urinary infections, and portions of 
the testimony received into the record suggest that some of its mem- 
bers still may use menthenamine for that purpose. 

One of the two kinds of tablets provided in the respondent’s treat- 
ment contains menthenamine. When the complaint issued, respond- 
ents’ directions called for usage three times daily, as correctly re- 
ferred to in the complaint, but such directions were then changed to 
four times daily and the approximate amounts of menthenamine in- 
gested under respondents’ former and present directions have been 15 
and 20 grains, respectively. Cystex manifestly has no diuretic effect 
and such therapeutic effect as the preparation may have must be at- 
tributed solely to the menthenamine, which can effect the release of 
formaldehyde during periods when a favorable level of acidity is 
present in the urine. Whether any formaldehyde actually released 
and excreted through the urine may be sufficient to act as a germi- 
cide in killing bacteria or serve to inhibit their growth through a 
marked bacterio static action or may have instead only negligible 
effect. on the colon bacilli present in the kidneys or bladder, depends 
on its period of contact with the infecting organisms, its affect not 
being instantaneous, and upon its concentration; concentration varies 
with dosage, the degree of urinary acidity and the amount of urine 
secreted. 

The physicians who were called as witnesses in this proceeding 
by counsel supporting the complaint in general expressed opinions 
that respondents’ product has no therapeutic value in the treatment 
of bladder or kidney disorders or their symptoms unless taken in: 
far greater amounts than those directed by respondents and unless 
taken under conditions wherein a sufficiently high degree of urinary 
acidity will be maintained through diet or acid-forming drugs. In 
their opinion, the acidifying agent contained in the preparation is 
wholly inadequate to significantly increase urinary acid levels. The 
witnesses who testified in support of the complaint appear well quali- 
fied to express opinions on these matters and their opinions are en- 
titled to great weight. On the other hand, the scientific witnesses 
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who were called by respondents testified in effect that a level of 
acidity favorable to the release of formaldehyde will be afforded 
upon use of Cystex and that the higher daily dosage presently rec- 
ommended by respondents provides sufficient menthenamine effec- 
tively to reduce and inhibit bacteria and thereby relieve inflamma- 
tion. .Their views are based in part on clinical uses of Cystex on 
selected numbers of patients which use was undertaken pursuant to 
requests by respondents. In the opinion of the medical witnesses 
called by respondents, the preparation is an effective treatment for 
uncomplicated cystitis due to bacterial infection and its symptoms 
and for similar uncomplicated inflammations of the kidneys and 
symptoms resulting therefrom. 

In these circumstances, we are of the view that the hearing ex- 
aminer did not err when he failed to decide that the use of respond- 
ents’ preparation, as currently directed, is worthless and has no 
therapeutic value as a treatment for uncomplicated cystitis and its 
symptoms and it further appears that the greater weight of the evi- 
dence does not support conclusions that respondents’ product may 
not afford therapeutic benefit in the treatment of many uncompli- 
cated cases of acute and subacute cystitis and their symptoms. The 
exceptions urged in support of this aspect of his appeal by counsel 
supporting the complaint accordingly are not being granted. 

The complaint charges also that respondents’ advertising has been 
misleading in material respects for the additional reason that cer- 
tain of the symptoms or conditions for which representations of 
product value are made are never due to kidney or bladder troubles 
and because when any of the remaining symptoms result from kid- 
ney or bladder troubles, they are organic or systemic in nature rather 
than non-organic or non-systematic troubles as stated in the advertis- 
ing. The expressions “non-systemic” and “non-organic” appear in 
the Commission’s prior decision in Docket No. 3597, which will be 
referred to again. These terms have no exact scientific meaning and 
when used to refer to disorders of the kidneys or bladder or any other 
body organ they are in one sense contradictory. Uncomplicated cases 
of cystitis when in their acute and subacute stages do result however 
from the presence of bacteria in and on tissues rather than from other 
structural changes of the organ. 

Reverting to the matters presented under the first part of these 
allegations, the hearing examiner found that painful or burning pas- 
sages, frequency of urination and urgency may be primary symptoms 
of cystitis and pyelitis, and that other symptoms and conditions such 
as nervousness, headache, and “feeling of old and rundown” may be 
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associated with them as secondary symptoms. Pertinent to the alle- 
gation that some of the symptoms are never due to kidney or bladder 
disorders are certain of respondents’ exceptions to the hearing ex- 
aminer’s rulings declining to adopt various proposed findings and 
conclusions. In this category is respondents’ conclusion 2 (d) which 
requested him to find that backache, pain in the area of the back, 
pain or tenderness over the bladder, rheumatic or muscular pains, and 
neuritic pains, often occur in cases of cystitis and pyelitis and that 
these conditions will be improved or eliminated when infection in 
the urinary tract is improved or cleared up. Opinions were ex- 
pressed by certain of the witnesses to the effect that these symptoms 
sometimes may be caused by pyelitis and that backache may be asso- 
ciated with cystitis and other evidence was received to the effect that, 
irrespective of the conditions causing these symptoms, Cystex would 
be of no value therefor. It seems proper to conclude here that these 
types of pain sometimes may be associated with kidney inflammations 
but that, on the other hand, gravest doubt should be entertained if 
these symptoms and conditions ever stem solely from acute or sub- 
acute cystitis, uncomplicated by other conditions. The testimony re- 
lied upon as indicative that Cystex will significantly influence these 
pains when associated with kidney disease or infection is not convine- 
ing. Although we have decided that the record does not support 
conclusions that respondents’ advertising has been misleading in ma- 
terial respects for the reasons alleged in the foregoing charges, the 
evidence received appears to us likewise inadequate to support an 
informed determination that the matters contained in respondents’ 
relevant proposed findings and conclusions are, in fact, correct. 
Respondents’ exceptions to the hearing examiner’s rulings rejecting 
them are deemed therefore to be without merit and are not being 
sustained. 

Another of the charges of the complaint relates to statements con- 
tained in respondents’ advertising in reference to excess acids and 
poisons. In this connection, it alleges that the advertising statements 
have constituted representations that the symptoms and conditions 
referred to in the advertising are or may be caused by excess acids and 
poisons in the blood stream and that the use of respondents’ prepara- 
tion as directed will eliminate excess acids and poisons from the blood 
stream and relieve or cure the symptoms enumerated. The complaint 
alleges that these representations are untrue for the reasons that excess 
acids and poisons in the blood stream do not cause such symptoms 
and conditions and that the use of respondents’ product will not ef- 
fectively treat them or remove acids or poisons from the blood stream. 
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Kidney impairments unquestionably may interfere with the elimi- 
nation of wastes and acids and it is equally plain from the record 
that the preparation itself has no significant diuretic effect. Such 
value as may in instances be afforded for urinary tract infections 
and their symptoms by respondents’ product under the subsequently 
recommended dosage would not appear to justify representations that 
the product is effective in removing and eliminating excess acids from 
the blood stream. On the other hand, to the extent that burning or 
painful passages in instances may be relieved by Cystex, some as- 
sistance to removal of body wastes from the urinary tract would be 
afforded, and doubt additionally may be entertained if there is ade- 
quate showing here that it is specifically the blood stream’s content of 
acids and poisons which is represented in respondents’ advertising 
to be causative of the symptoms and conditions mentioned. In the 
light of these considerations, and the evidence received in reference 
to the companion charges of the complaint and their disposition here, 
it does not appear that the public interest requires further con- 
sideration of the issues as they relate to excess acids and poisons. 
Similar conclusions are reached respecting charges relating to the 
references made in respondents’ advertising to increased energy, 
vitality and better sleep. 

The initial decision sustains respondents’ contention that the 
Commission’s decision of August 1, 1939, in Docket No. 3597, is res 
judicata as to the issues here presented and accordingly constitutes 
a bar to proceedings herein and counsel supporting the complaint 
has filed exceptions to that ruling. Solely named as respondent in the 
complaint in the earlier proceeding and served with process was the 
Knox Company, a corporation, and it was charged there that that re- 
spondent had engaged in false advertising in promoting sales in com- 
merce of the product Cystex. Disposition of that proceeding was 
made pursuant to a stipulation as to the facts entered into between 
counsel in lieu of testimony and other evidence, and the order to cease 
and desist as there entered and issued, together with the Commis- 
sion’s findings as to the facts, was directed to respondent Knox 
Company, a corporation, and its officers, representatives, agents and 
employees. 

On January 8, 1947, counsel on the Commission’s staff filed request 
that such proceeding be reopened for the purpose of taking evidence 
as to whether changed conditions of fact or the public interest re- 
quired that these findings and the order be reopened and altered 
or modified, and answer was filed in the name of the respondent 
corporation requesting that such motion be denied. Thereafter, staff 
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counsel moved to withdraw his motion for the reason that the cor- 
poration has been dissolved on February 1, 1945, and in response 
thereto counsel appearing in opposition to the previous motion ex- 
pressed willingness to enter into a stipulation substituting in the 
place of the dissolved corporation the respondents here, who for- 
merly were officers of the dissolved corporation and owners of sub- 
stantially all of its capital stock and who subsequent to February 1, 
1945, engaged in the distribution of Cystex as copartners under the 
name of the Knox Company. Upon consideration of the motion to 
withdraw and the answer thereto, the Commission granted such mo- 
tion, holding that in view of the dissolution of the corporation no 
purpose would be served by further consideration of the motion to 
reopen. 

A statement appears in the initial decision to the effect that the 
differences between the dosage earlier recommended by respondents 
as referred to in the complaint and the more frequent use subse- 
quently recommended by respondents represent a variation between 
the pleadings and the proof respecting which no motion to amend 
has been made. Counsel for respondents in excepting to this state- 
ment contend that respondents’ testimony relating to product efficacy 
under the more frequent usage was properly received into the record 
by the hearing examiner over the objection of counsel supporting the 
complaint. The complaint challenges the therapeutic value of re- 
spondents’ product when taken as directed “or otherwise.” The evi- 
dence in question obviously was relevant and material thereto and we 
believe that the ruling under which it was received was a correct 
ruling. No essential variance between pleadings and proof, there- 
fore, appears, and respondents’ exception is accordingly sustained. 

The exceptions to other rulings below, as additionally urged by 
counsel for respondents and counsel supporting the complaint in sup- 
port of their respective appeals, have been considered. Their dis- 
cussion here in detail is not warranted, but we have concluded that 
no prejudicial error appears in connection with the challenged rul- 
ings and these exceptions accordingly are not being sustained. In 
these circumstances, therefore, the appeals filed by counsel for the 
respondents and by counsel supporting the complaint should be 
deemed granted to the extent hereinbefore noted but otherwise 
denied. 

As noted previously, a conclusion that respondents’ product may 
not in instances have therapeutic value when used four times daily 
is not supported by the greater weight of the evidence. Probative 
evidence relevant to the charges has been received into the record, 
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however, indicating that respondents’ product would not afford the 
benefits represented in their advertising or any benefit at all when 
taken three times daily in the manner formerly directed. The physi- 
cians presented by counsel for respondents, who testified that Cystex 
has therapeutic value, based their views on the more frequent use 
later recommended and such directions appear to have been in use 
since 1947. In the circumstances, we are of the view that no fur- 
ther consideration of these issues of the proceeding is required at this 
time in the public interest. The provision in the initial decision for 
dismissal of the complaint without prejudice, therefore, appears ap- 
propriate and our order of dismissal separately issuing here likewise 
provides for this form of disposition. 

In view of our conclusion in this branch of the case, we find it un- 
necessary to consider the defense of res judicata interposed by 
respondent. 


423783—58——_16 


224 FEDERAL TRADE COMMISSION DECISIONS 


Order 51 Foc, 


In THE MATTER OF 


THE C. H. MUSSELMAN COMPANY ET AL. 


ORDER REMANDING PROCEEDING 


Docket 6041. Order and opinion, September 15, 1954 


Order granting appeal from initial decision dismissing complaint on the ground 
that a prima facie case of concerted price fixing had not been established, 
‘and remanding the matter to hearing examiner for further proceedings. 


Before Mr. Frank Hier, hearing examiner. 

Mr. Leslie 8S. Miller, Mr. William J. Boyd, Jr., Mr. Floyd O. Col- 
lins and Mr. Wilmer L. Tinley for the Commission. 

Mr. Daniel R. Forbes, of Washington, D. C., for National Fruit 
Product Co., Inc., and along with— 

Keith, Bigham & Markley, of Gettysburg, Pa., for The C. H. Mus- 
selman Co., and 

Mr. J.P. Arthur, of Winchester, Va., for Shenandoah Valley Apple 
Cider & Vinegar Corp., et al. 

Mr. David Putney, of Harrisburg, Pa., for Knouse Foods Coopera- 
tive, Inc. 

Wharton, Aldhizer & Weaver, of Harrisonburg, Va., for Bowman 
Apple Products Co., Inc. 

Mr. Lyman S. Hulbert, of Washington, D. C. for Appalachian 
Apple Service, Inc. et al. 


ORDER GRANTING APPEAL FROM INITIAL DECISION DISMISSING COMPLAINT, 
AND REMANDING PROCEEDING TO HEARING EXAMINER 


This matter is before the Commission upon an appeal of counsel 
supporting the complaint from an initial decision of the hearing 
examiner dismissing the complaint for failure of proof at the close 
of the presentation of the case in support of the complaint. Briefs 
in support of and in opposition to the complaint have been filed and 
oral argument of counsel heard. 

The Commission has fully considered the entire record herein and 
for the reasons set out in the written opinion of the Commission, which 
is being issued simultaneously herewith, believes that a prima facie 
case has been made out and that the complaint was erroneously dis- 
missed. 

It ts ordered, therefore, that the appeal of counsel supporting the 
complaint from the initial decision is hereby granted. 

It is further ordered that the initial decision dismissing the com- 
plaint is hereby set aside. 
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It is further ordered that this matter is hereby remanded to the 
hearing examiner for further appropriate proceedings in due course. 

Commissioner Howrey not participating for the reason that he did 
not hear oral argument. 


OPINION OF THE COMMISSION 


This proceeding involves charges that the Appalachian Apple 
Service Inc., an association of apple growers, and five processors of 
apple food products have engaged in an illegal combination to fix the 
price of apples in the Appalachian area. It is before the Commis- 
Sion on an appeal from the decision of the hearing examiner dis- 
missing the complaint. This dismissal was granted prior to the time 
for the presentation of respondents’ defense on the ground that the 
allegations of the complaint have not been proven, prima facie, by 
counsel supporting the complaint. 

The record shows that the apple growers’ association, in addition 
to many other activities, has named a twelve-man Joint Grower- 
Processor Committee to help both the growers and the processors in 
the field get a clear understanding of each others problems, policies 
and intent. Six of the members of this committee are growers and 
six are processors of apples. Each of the five respondent processors 
had a representative on this committee. This committee has served 
as a forum in which the growers’ representatives have presented their 
reasons for requiring higher prices and the processors’ representatives 
have explained why lower prices are necessary. The crux of this case 
is whether this record, prima facie, supports the contention that re- 
spondents, through this committee, fixed the price of apples by 
agreement. 

The record shows the gradual development of the pricing activities 
of respondents through the Joint Grower-Processor Committee par- 
ticularly from 1947 through 1951. The clearest picture is presented 
for 1950. 

Respondents’ representatives, who were there, testified that a meet- 
ing of the Joint Grower-Processor Committee was held on August 
26, 1950, to discuss the price to be paid for that year’s crop of apples. 
The growers apparently were trying to get $3.50 cwt. for the top 
grade of apples while the processors were urging $3.00 a cwt. Their 
testimony as to the details of what happened at the meeting, in the 
words of the hearing examiner, is “a mass of contradictions and con- 
fusion.” The testimony of the respondent association’s secretary was 
rejected in its entirety by the hearing examiner for evasiveness, exag- 
geration, lack of frankness and general lack of credibility. 
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One of the witnesses on whom the hearing examiner placed reliance 
was Mr. Stockdale of Zero Pack, a processor, and the only man at. 
the meeting who was not connected with one of the respondents. In 
answer to the examiner’s question “What did this meeting accom- 
plish?” he answer: 

“Nothing, to my viewpoint, exeept that it had been pretty clearly 
I felt, pretty clearly that the growers represented there were telling 
us that they believed $3.50 was the price; I felt pretty clearly that 
the ones that stipulated prices of the processors, which mainly was 
Mr. Hunt, was $3.00, and I left there and when I reported to my office 
in Cincinnati I told them then, they asked me how I thought the 
thing would wind up, and I said, ‘It looks to me like a $3.25 price’; but 
as to the actual meeting that was evolved in my own mind out of the 
various discussions that I heard at the meeting, but to say the meeting, 
itself, accomplished anything other than to bring forth these points in 
discussion, I couldn’t name any reason for it.” 

In fact, the record shows that identical price announcements, at 
$3.25 a cwt. for top-grade applies, were made by each of the respond- 
ent processors very shortly after this meeting. The announced prices 
were identical in all respects for each of the sixteen classes and grades 
of apples sold. Such uniformity of price announcement among com- 
petitors after a meeting at which they admit they discussed prices 
implies that they agreed on the prices to be announced. This is 
not weakened by the fact that Mr. Stockdale was able to report to 
his office as a result of the meeting that it looked like a $3.25 price 
to him, 

The hearing examiner was greatly persuaded by the fact that each 
of the representatives of the respondent processors at the meeting 
denied that there was any agreement as to price. He stated that 
because of the interest of those involved in this proceeding, their testi- 
mony “is not entitled to much weight.” And he recognized that their 
testimony as to the details of what happened at the meeting, other 
than that there was no agreement, is “a mass of contradiction and 
confusion.” Still he permits this testimony to outweigh what appears 
to us to be the most credible type of evidence, namely, the report of 
the secretary to the president of the association, written at the time. 

This and other reports written by the association’s secretary clearly 
state that the respondents, through the Joint Growers-Processor Com- 
mittee, fixed by negotiation the price of apples. This evidence was 
given little weight by the hearing examiner because he did not believe 
the author when he testified under oath. In this testimony he was 
attempting to explain away these documents. 
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In our opinion, an attempt by a witness to explain away documents 
containing statements injurious to his cause, which testimony is re- 
jected as not being credible by the hearing examiner, in no way affects 
the force of the written statements. These statements in reports 
written shortly after the time of the meeting in question should be 
given great weight. Under similar circumstances, the Supreme Court 
of the United States in the Gypsum case rejected testimony of the de- 
fendants that they had not acted in concert, stating that “When such 
testimony is in conflict with contemporaneous documents, we can give 
it little weight, * * *” (U. S. v. Gypsum Oo., 333 U. S. 364, 396 
(1948)). This rule is particularly applicable under the facts in this 
case where it is undisputed that representatives of all of these respond- 
ents were at a meeting discussing what the price for apples should be 
immediately before the respondent processors all made identical price 
announcements. The proof of these joint activities connects these 
respondents sufficiently to make the written reports of their activities 
by any of them proper evidence as to them all. 

Respondents contend that their activities at this meeting and other- 
wise have not fixed the actual price at which apples are sold. They 
contend that the uniform announced prices were not followed and 
that there was no price uniformity in the apple market. They point 
to testimony of their representatives that the respondents followed 
different practices as to the payment of bonuses at the end of the 
year, granting allowances for freight, free hauling, crating, storage, 
special deals, and payment for culls. There is testimony of diversity 
of practices as to these fringe pricing elements. However, their 
importance and extent is contested by counsel supporting the com- 
plaint. They point to the purchase tickets and stipulations pertaining 
to other purchase tickets all of which show that all of respondent 
processors paid uniform scale prices for apples in the 1950 season. 
Some of these tickets show that two of the respondents paid for culls 
in certain instances. However, the documentary evidence indicates 
that the uniform announced prices were followed in a substantial 
number and volume of sales by the processor respondents. 

Upon this record we conclude that a prima facie case of price fixing 
has been established. Uniform prices were announced shortly after 
a meeting at which respondents admit they discussed what the prices 
should be and concerning which meeting the association secretary 
reported the price had been pushed up to $3.25. The evidence estab- 
lishing a prima facie case of illegal price fixing has not been rebutted. 

We also believe that a prima facie case has been established as to 
agreement on a formula or scale for fixing the relationship between 
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the prices to be paid for the different grades and classes of apples, 
and as to diversion of apples to other processors by agreement to 
maintain prices. 

It is noted in connection with the former that the secretary of the 
association reporting on the August 26, 1950, meeting stated that, 
in addition to reaching the $3.25 price for the top grade of apples, 
the scale had been pushed up accordingly as a result of respondent’s 
pricing discussions. Thus, although the exact amount to be paid for 
each class and grade of apples was not discussed as such, common 
understanding of the scale enabled each respondent to announce iden- 
tical prices for each of the sixteen different classes and grades shortly 
after this meeting. 

The hearing examiner placed too much reliance on the fact that the 
scale was not the same percentagewise as the one worked out under 
O. P. A. Documents in the record show a continuing need for change 
in the scale from year to year and that the price relationship between 
the different grades did change. Also, it is shown that certain changes 
in the scale were proposed for discussion but were not agreed on at 
the August 1950 meetings. That these proposed changes involved the 
proper price differentials between the different grades is expressly 
stated by the vice president of respondent National Fruit Product 
Company, Incorporated, in a letter transmitting his proposed changes 
to the secretary of respondent association for comment. 

As to the alleged agreement to divert shipments of apples to another 
area to avert a break in the price in Virginia, the record shows that a 
meeting of the Joint Grower-Processor Committee was held on Octo- 
ber 23, 1950, to discuss a plan of Mr. Hunt, vice president of respondent 
National Fruit Company, Incorporated, to reduce the price of apples 
in the Virginia area to around $3.00. At that time there was an over- 
supply in the Virginia area and a less than anticipated crop in Penn- 
sylvania. No price reduction occurred. National Fruit Company, 
Incorporated, borrowed money and handled a larger pack than antici- 
pated, on which it lost money. Some fruit was diverted to the respond- 
ent processors in the Pennsylvania area, taking pressure from the 
respondent Virginia processors. The extent of the diversion is not 
shown. 

This does not appear to be usual competitive behavior. Normally, 
a buyer faced with oversupply lowers his price. He does not call 
a meeting of his competitors and the sellers’ association, discuss the 
situation, encourage diversion of the oversupply from his area, and 
end up by maintaining the same price although that meant he had 
to borrow money, overbuy and lose money on the deal. These actions, 
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however, do fit into a pattern of price fixing and can be explained by 
a desire to maintain the agreed on price structure. That this is the 
situation is made clear by the report of the secretary of the associa- 
tion to its president that the Joint Grower-Processor Committee 
meeting of October 23, 1950, stopped a canner price break. 

Special consideration has been given to the contention of respondent 
Knouse Foods Cooperative, Inc., that it did not purchase apples and 
that it was unable to agree on a price. This respondent is a coopera- 
tive. It acts as a marketing agent of its grower members. It oper- 
ates under an obligation to pay ratably to the growers the net amount 
received for its processed products after making certain deductions 
to cover: operating expense and other items enumerated in its agree- 
ment. Its method of payment was to make an initial advance of 
50% of the announced market price to the grower on delivery, advance 
20% more when the processed apples were sold in sufficient quantities 
to warrant it, and pay the remainder, which may make the total more 
or less than the announced market price, after the processed products 
have been sold. Respondent contends that its announced price is 
only a goal, required to secure loans and to enable it to calculate the 
initial 50% advance. It isnot the actual net price finally paid. Coun- 
sel supporting the complaint contends that the announced prices of 
this company are prices regardless of the actual amount of the net 
payment. 

In our opinion, a cooperative which pays its growers on the basis of 
its net: income is unable to fix its purchase price in advance. How- 
ever, itis capable of participating in discussions with its competitors 
and assisting them in fixing their prices. By agreeing to announce 
its opening price or goal at the same figures as its competitors, it is 
able to help to establish and maintain those figures as the agreed on 
price at which growers will sell to its competitors. Its announcement 
of a higher price or goal could well act to weaken the announced prices 
of its competitors. Cooperatives are capable of violating the law by 
participating in illegal agreements in restraint of trade, whether their 
announced opening prices are technically prices or anticipated goals. 
In our opinion, this record establishes, prima facie, that this coopera- 
tive did participate illegally in this combination to fix and maintain 
the price of apples in the Appalachian area. 

We, therefore, hold that the decision of the hearing examiner that 
a prima facie case has not been establishd as to the respondents herein 
is erroneous and that this matter should be returned for further 
proceedings in due course. 
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Commissioner Howrey did not participate for the reason that he 
did not hear oral argument. 


Orper Granting Motions To Dismiss 


Initial Decision by Frank Hier, Hearing Examiner. 

The complaint charges in substance that Appalachian Apple Serv- 
ice, Inc., an incorporated association of apple growers in Virginia, 
West Virginia, Maryland and Pennsylvania, hereinafter referred to 
as AAS, entered into “an understanding, agreement and combina- 
tion” with the other corporate respondents,’ all of whom buy raw 
apples from growers for processing, to 

1. fix, stabilize and maintain prices to be paid for apples; 

2. fix, devise and establish a mathematical percentage pricing 
formula for the different grades of apples; 

3. divert shipment of raw apples from one or more processors to 
others in order to maintain prices and price scales. 

Respondents move to dismiss for insufficiency and lack of substan- 
tiality of the evidence to make out a prima facie case at the conclusion 
of the proof-taking in support of the complaint. Sixteen hearings 
have yielded 2,020 pages of transcript from 29 witnesses and 392 
exhibits, totaling another thousand or so pages. As informally stated 
to all counsel, the Hearing Examiner rejects the testimony appearing 
at pages 95B to 121, inclusive, of the transcript, because of faulty 
memory due to advanced age. The testimony appearing at pages 
35 through 94, 122 through 180, 243 through 369 is likewise rejected 
for evasiveness, exaggeration, lack of frankness and general lack of 
credibility.2, Excellent briefs totaling 159 pages have been filed in 
support of the motions to dismiss, and a brief of 130 pages has been 
filed in opposition thereto, all of which have been studied and care- 
fully considered. 

The ratio decidendi of this ruling must be whether there is sufficient 
substantial evidence, at this stage, firmly to support the order re- 
quested, since respondents may elect to offer no defense evidence. 

At the outset two questions on which counsel supporting the com- 
plaint place great stress—whether processors were and are members of 
AAS, and whether there was a Joint Grower Processor Committee 

1 Hereinafter C. H. Musselman Company will be referred to as Musselman; National 


Fruit Product Company, Inc. as National; Knouse Foods Coop., Inc. as Knouse ; Bowman 


Apple Products Company, Inc. as Bowman ; Shenandoah Apple Cider & Vinegar Corporation 
as Shenandoah, 


" 2 Pxhibits routinely identified by this witness, however, are unaffected by this rejection, 
since they are regularly-kept records of AAS and their authenticity admitted by counsel. 
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of AAS, six members of which were processor representatives—may 
be disposed of. 

As to the first, the Constitution and Bylaws of AAS are broad 
enough to include processors if desired, but the two membership lists 
of AAS in the record— CX 48 for 1950-1951 and OX 372-3-4-5 for 
1951—do not show any processor respondent herein, except Mussel- 
man, which is also a grower. Individual officers of the processor 
respondents are listed as members, but each of them is, as an indi- 
vidual, a grower. There is abundant evidence in the record of the 
receipt of contributions by AAS from “Allied Industries”—$250.00 
out of total income of $22,767.10 for the fiscal year ending June 1937 
(CX 257d, 258a, 259e, 261ab) ; $863.00 out of total income of $47,- 
306.59 for the fiscal year ending June 30, 1938 (CX 248), although 
this is entered simply as “Contributions”; no receipts whatever from 
this source for the fiscal years ending June 30, 1942 and 1943 (CX 
219c, 221a, 222) ; $2,217.08 out of $42,232.72 for the fiscal year ending 
June 30, 1945 (CX 208, 197, 200, 210) ; $2,794.42 out of total income 
of $35,333.11 for the fiscal year ending June 30, 1946 (CX 194 and 
304) ; “Assessments on Allied Industries” of $2,764.40 out of total 
income of $50,875.07 for the fiscal year ending June 30, 1947 (CX 
179b and 182) ; receipts from Allied Industries of $425.00 out of total 
income of $48,759.43 for the fiscal year ending June 30, 1948 (CX 
173) ; $50.00 out of total income of $71,744.02 for the fiscal year end- 
ing June 30, 1949 (CX 157). The Examiner has been unable to 
find any receipts from this source since then in the record. “Allied 
Industries” apparently means cold storages, canners, dealers, pack- 
age people, spray material manufacturers, basket manufacturers, etc. 
(CX 256f, 257b, 258a, 259bc). None of these amounts are itemized; 
it is impossible to ascertain how much, if any, came from processors 
only, or from the processor respondents herein. 

In addition to this, AAS membership records show receipt of pay- 
ments of several hundred dollars a year from respondent Musselman 
from 1936 through 1949 (CX 338, 339); from Bowman for 1942 
through 1949 (CX 346) ; from the Knouse Corp. (not involved herein) 
1936-1950 (CX 343, 344, 345); from National of $500.00 in 1944, 
$2,500.00 in 1943, $1,000.00 in 1945 (CX 354, 356, 357) ; but trans- 
mittal letters make it clear these payments were contributions only 
‘and not membership dues, fees or assessments (CX 3829, 348, 350). 

In addition, the 1943 membership lists of AAS (CX324a-f, 225ab, 
326, 827a-e) show Bowman and nine storage firms as Virginia mem- 
bers, two storage firms such as Maryland and West Virginia members, 
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four storages, Musselman and the Knouse Corporation (not involved 
herein) as members. 

Sporadic lump sum payments, varying in amount, to an organiza- 
tion, most of whose efforts and budget were devoted to increasing 
apple popularity and consumption, do not indisputably connotesmem- 
bership—it would seem a natural thing to assist financially -efforts 
whose success would mean greater sales. That the Constitution and 
Bylaws of AAS permit non-grower membership is no proof that such 
exists. 'The membership lists themselves are the evidence of most 
weight. It is concluded that some non-growers were members in 
1943, Bowman being the only processor respondent (Musselman be- 
ing a grower also), and that in 1951 there were no processor members 
(Musselman being a grower and Knouse Foods Corp., Inc., being 
owned by growers). Somewhere in the intervening years Bowman 
ceased to be a member. 

It is apparent to the Examiner from the record as a whole, that AAS, 
is a grower organization, amorphous and loosely knit, supported in 
major part by assessments collected by State Apple Commissions 
under the authority of State law and from growers directly, and that 
its aims and activities are primarily in the interests of growers. All 
of its bulletins and activities so indicate. 

On the second question of whether there was a joint grower- 
processor committee, the greater weight of the evidence sustains the 
contention. The Examiner is unable, however, to understand ‘the 
contention that processor representatives could not serve on AAS 
committees, unless their corporations were members thereof, particu- 
larly in view of the fact that these same representatives, as indi- 
viduals and as growers, were members of AAS as growers. However, 
it seems immaterial to the Examiner—if processor representatives 
agreed with growers to do the things charged, it matters not whether 
they did so formally or informally, as strangers, friends, partners, or 
co-members. Their status as alleged conspirators is not altered by 
membership or non-membership. Much time, energy and a 

were spent haggling and quibbling over this question. 

Coming now ‘o the first charge—price fixation and maintenance— 
counsel in Sees 2, of the complaint lay great insistence on the well- 
established rule oj,,,.,., -nat the character and effect of an alleged price- 
fixing combinati¢, faeant be judged by dismembering it and viewing 
its separate parts, but only by looking at it as a whole. However, the 
complexities, contradictions, and re in the record, as well as 
the serious questions of weight and credibility which it raises, justify 


THE C. H. MUSSELMAN CO. ET AL. 233 
224 Order 


critical, detailed analysis, as well as the broad generalizations and 
panoramic views insisted upon. 

Furthermore, apples being a seasonal crop, purchasing for process- 
ing generally ends in the spring, and a new crop in the late summer 
brings a new market and a new price for every year (Tr. 678). 

Lastly, the Hearing Examiner was never able to secure from counsel 
in support of the complaint any limitation on the specific years to 
which charges were applicable. Counsel’s statement, at the time they 
rested, appears to confine the charges to 1946 and, subsequent years, 
but a careful examination of that statement (Tr. 2012-13) indicates 
that there is in fact no limitation, so it is necessary to examine the 
evidence as to each year since AAS was organized in 1936 as to the 
charges of price fixation and maintenance by agreement. The evi- 
dence on the other two charges is disparate and confined to more 
narrow ranges of time and will be discussed separately. 

Coming down to an analysis of the documentary evidence on which 
counsel so heavily relies, and a review of the years involved, there is 
no substantial evidence to support the charges in the complaint as to 
1986 (CX 1, 9, 77, 206, 263abe, 339, 345); 1987 (CX 255a-f, 256a-g, 
257a-h, 258a-b, 261ab, 339, 345) ; 1938 (CX 241a-d, 243, 247a-d, 248, 
250, 251, 252a-d, 253a-j, 254ab, 339, 345); 1939 CX 235ab, 236a-c, 
239a-e, 210a-d, 339, 345); 1940 (CX 339, 845); 1941 (CX 225ab, 
229ab, 339, 345). 

All of these exhibits in these years are negative as to any agreement 
on prices, some of them show receipts, or hopes thereof, by the AAS 
of contributions from “Allied Industries” (discussed above), some of 
them show direct contributions of several hundred dollars by various 
processors, one of which is no longer extant, another shows AAS 
protest at U. S. D. A. crop estimates, increase in membership in the 
Association and promotion of State laws levying a per bushel con- 
tribution from each grower. There is no testimony of any significance 
on the issues as to these years. 

During the war years 1942-1946, O. P. A. in effect fixed, prices with 
the consultation and advice, but without the consent of growers or 
processors. Since price agreements, or any “tampering with the 
price structure” by agreement, were then ineffective, it follows that 
evidence of activities in those years is worthless in this proceeding, 
even to show the “thinking” of those directly affected (CX 17a-d, 78, 
137, 190, 192a—b, 193ab, 194, 196ab, 197, 200, 203, 205, 207, 208, 210, 
214a-d, 217ab, 219ab, 220, 221a-c, 222, 223a-c, 303a-f, 304, 324a-f, 
325ab, 326, 327a-e, 328, 329, 338, 344, 345, 346, 847, 350, 352, 353, 354, 
356, 357, 358). Inconclusive “thinking” is no violation. 


234 FEDERAL TRADE COMMISSION DECISIONS 
Order 51 F.T. C. 


If there is a prima facie case of substantial evidence to support the 
recommended order, it must rest on evidence from 1947 to date. 

In 1947, the significant documentary evidence shows that at an AAS 
meeting on July 22, 1947, crop estimates, growers’ increased, costs, 
processors’ increased costs, size of packs, carry-over from previous 
season, and the proposition that in spite of increased costs for both, 
selling prices to consumer should not be increased and who is to ab- 
sorb the loss were discussed by the “12 Man Grower-Processor Com- 
mittee.” The only agreement reflected is that it was too early to 
forecast sales trends and that they would meet again, which they did 
on August 27, 1947 (CX 16ab). At this meeting the same factors 
were discussed and it was reported “until the price levels paid by New 
York processors are known, and the answers clearer to several other 
questions processors here find themselves unable to decide each on 
his own scale he will pay growers for apples” also “Last season, proc- 
essors here largely made and maintained the general apple price 
level, by setting satisfactory price scales and accepting practically 
everything offered. This year it looks like the fresh fruit (packed) 
must set the pace and price level.” It also appears that prices for the 
previous year were discussed and there was a real effort by processors 
to find the maximum they could pay growers which would bring 
apples to the plants in sufficient volume and still protect the proces- 
sors’ cost of production as against New York processors’ prices. 
Finally, it was concluded that a price range fair to grower and 
processor alike cannot be determined right now because of unknowns, 
and the committee would reassemble when these uncertainties have 
been resolved, probably within ten days (CX 15ab). Although there 
was another meeting on September 12, 1947 (CX 18labc), no men- 
tion of either prices or processors appears in the minutes thereof. 

There also appears Musselman’s price announcement of September 
17,1947 (CX 116ab) and National’s price announcement of September 
16, 1947 (CX 118), which is the same as Musselman’s except that it 
gives prices on Class B varieties, which Musselman’s does not. There 
also appears Musselman’s letter to grower Hopkins of September 11, 
1947, advising that apple prices would be announced the following 
week, suggesting that, in the meantime, he ship apples, and agreeing 
to pay 30¢ a cwt. additional to the price as trucking allowance 
(CX 115). The other exhibits referring to 1947 in the record (CX 
7 8, 114, 117, 187, 179abc, 18labe, 182, 296a-k, 338, 344, 346, 347, 351) are 
insignificant or have already been hereinbefore discussed. There is 
no significant testimonial evidence as to 1947. 
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The above is neither substantial or sufficient to support the charges. 
The most it can be said to show by inference is a strong desire to do 
what is charged. Price uniformity is at the most shown as to only 
two processors, on only four varieties, and only one sale by one grower, 
on which a separate deal was made at variance to the price announce- 
ment. 

In 1948, there appears in the report of the AAS secretary under the 
heading “the following major jobs were done in 1948-49 season” 
the notation: “3. Work with processors on prices paid growers; 
meeting; organization of growers here and in N. Y.—NE areas” 
(CX 166), and in the minutes of executive committee AAS, July 6, 
1948, under optional proposed disbursements for the budget the nota- 
tion “Joint Grower-Processor Promotion—$20,000.00” (CX 170d). 
However, it is obvious from the whole document (CX 170a-e) and 
another (CX 175) and other references in the record generally, that 
this referred to a proposed joint advertising compaign to increase 
consumption of processed apple products. It would hardly cost 
$20,000 for growers and processors in the area to meet and agree to 
do the things charged. In the minutes of a joint meeting between 
the directors of AAS and the State Apple Commissions of Mary- 
land, Virginia, West Virginia and Pennsylvania there appears a 
proposal by the secretary of AAS of a program “to equalize by 
grower education and agreement, prices at which growers in the 
various areas offer their apples to processors.” It is obvious that 
this and the resulting resolution refer to “grower to grower co- 
operation” between instead of within areas (CX 178b). On Sep- 
tember 9, 1948, Musselman announced prices for all grades of apples 
desired (CX 93, 110), which are identical with the prices announced 
by National on August 30, 1948 (CX 108). On September 9, 1948, 
AAS Bulletin 209 stated “The following ‘day-to-day’ price to growers 
for apples delivered to the canning plant has been posted by one of 
the larger canners of the Appalachian Belt. As usual, other canners 
of the Belt, will probably set up pay scales based on this” (CX 295a). 
This Bulletin bitterly points out that these prices are only 52% of the 
previous years’, details the processors’ reasons for the lowering, and 
the growers’ angry reactions thereto. On October 11, 1948, National 
issued an announcement increasing its prices on Yorks only, effective 
that day (CX 111, 112), and the next day Musselman issued an 
identical price increase announcement with one significant difference— 
Musselman’s price was retroactive to the beginning of the season 
(CX 113). On October 12, 1948, AAS reported these increase an- 
nouncements, pointing out their difference (CX 290). From this 
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report, apparently other processors did not follow suit. The record 
contains no evidence of price announcements, price increases, or prices 
paid by the other respondent processors. 

There are also in the record thirty delivery tickets of Musselman 
showing apples purchased on fifteen in accord with its first price an- 
nouncement (CX 93, 110) and fifteen showing apple purchases pre- 
sumably at the prices shown on its price increase announcement 
(CX 113) with two exceptions: one, #1128, shows Yorks paid for at 
the increased price on September 27, 1948, before the increase had 
been announced ; another, +1895, showing the same for a purchase on 
October 7, 1948 (CX 360). Other documents in the record for 1948 
(CX 78, 79, 91, 92, 109, 171abe, 173, 176, 177, 291, 292ab, 2938ab, 297ab, 
338 and 344) are without significance on the issues. 

The only evidence of any substance in the above is price uniformity 
by two processors for about.a month, similar but not identical increase 
in the price of one variety by the same two processors, and sales 
records of one of them showing prices paid in accordance with such 
announcements in 93% of 30 sales. Against this, there is no evidence 
of any meeting between growers and processors, the fact that one 
processor did not announce until 10 days after the other, no evidence 
of the prices announced or paid by the other three alleged conspirators, 
the fact that the initial prices are “day-to-day” and minimum, and 
that the increase by one canner was retroactive, the other not. A 
reading of the AAS Bulletin 209 (CX 295ab) does not leave one 
with the impression of any agreement on prices. 

The documentary evidence for 1949 consists mainly of price an- 
nouncement lists. Musselman’s, issued August 29, 1949 (CX 391), 
includes in top tree run bracket Yorks, Staymans, Grimes and Golden 
Delicious as does Knouse’s “advance” basis (CX 85). They are identi- 
cal and thirty sales tickets of Musselman’s (CX 361) show it paid 
these prices. National’s price list has only Yorks and Golden Delicious 
in the top tree run bracket, but pays substantially less as Class B, 
Stayman and Grimes varieties (OX 67), and there is one sale at 
those prices (CX 69). Shenandoah’s price list, on the other hand, 
is substantially lower in the six upper brackets than any of the fore- 
going (CX 95b), in view of the testimony of both growers and 
processors that 5¢ a cwt.. will switch business (Tr. 195-6; 396-7; 
1691-2; 848-4). There are no other sales records in evidence except 
five of Bowman (CX 63) which show prices paid in accordance with 
price announcements and “advance announcements” of Musselman 
and Knouse. Of the five respondent processors, two are uniform 
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in announcements, one other agrees in sales, but the remaining two are 
markedly and substantially different. 

The sales records and opening price announcements, however, were 
not the end of the story. Shenandoah paid a bonus of 80¢ a cwt. 
on everything they bought (Tr. 1263). National paid an additional 
20¢ a cwt. on Yorks 21% inches up, 15¢ a cwt. on 214 inch other varieties, 
10¢ a cwt. on 214 to 214 inches varieties other than Yorks (CX 121). 
Bowman paid an additional price or bonus of substantially the same 
amounts but on all apples, including culls (CX 122, 123). Mussel- 
man paid a bonus on 1949 apples, bat the amount per cwt. and on 
what grades and varieties is not known (Tr. 1712). 

There is no evidence in the record, except as hereinbelow noted, of 
any price discussion meeting prior to the 1949 price announcements. 
The latter are neither synchronous, nor uniform. Sales records are 
too sparse to evidence a pattern, or its continuance. The final price re- 
ceived varied markedly and substantially between processors. The 
Examiner is accordingly of the opinion that no reasonable inference of 
either price fixation or price maintenance from the above can be 
drawn. 

However, in addition to the above there appears in the annual report 
of AAS for the 1949-50 season (CX 2) on page 2 the following: 


Our processors put a pretty firm floor under our price-level by accepting prac- 
tically all offerings at the price scale, and then, most important maintained 
that floor thruout the season. They maintained it steadfastly after their com- 
petition in N. Y. State and the Midwest had thrown price scales overboard and 
were getting raw material at one-half what our processors were paying. And 
our processors accepted record quantities under these conditions. That was 
unthinkable a few years back. It requires a high order of business vision and 
courage; statesmanship in short. The dog-eat-dog policy has been replaced with 
something much pleasanter :—and from processing sales to date, more profitable. 
Perhaps we haven’t seen the end of the age-old battle between the jungle law of 
the tooth and the fang and the law of live and let live, but decency certainly won 
this last round. Can we, by mutual consideration and assistance, keep it thus? 


And on page 3, as one helpful factor in setting and maintaining the 
Belt’s favorable price level, it is noted : 
the early season mark of our Joint Grower-Processor 12 man Committee in 
establishing price levels for processor apples. 

And on page 9: 


The value of our grower-organization in dealing with the processors is like 
many other jobs we do;—hard to put a yard-stick on. But the results are large. 
The Association, thru the 6-grower half of The Joint Grower-Processor Com- 
mittee, gets a rather clear understanding of the processors’ problems, policies 
and intent and the processors get the same picture of the growers’ side, in the 
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pre-season series of meetings of the Joint Committee. Both sides understand 
each other, at the start. 

In part because of these conferences and this mutual understanding, the proc- 
essors of this Belt did an outstanding job. They held to their announced price- 
scales when their competition, in New York and elsewhere, cut their opening 
price-scales drastically. The short crop in the southern half of this Belt aided 
in price-maintenance; but without the mutual understanding between our proc- 
essors and our growers, largely thru Appalachian’s work in past years, this 
price-maintenance could hardly have happened. Maintenance of processing price- 
scales was a main support for prices on our apples sold into fresh-fruit channels— 
and this Belt has averaged from $1 to a half-dollar above all other apple belts 
this season. 

Our work with the processors began about 1941. Compare grower-processor 
days: of 45-cent apples and 14¢ ciders. An active grower-organization is bene- 
ficial to both growers and processors, it is clear. 


And on page 15: 


1. Co-operation was the principal factor in adding between 25¢ and 50¢ per 
bushel to returns to growers of this Belt, over other Belts, this season :—real, 
organized co-operation between growers, handlers, processors and retailers. 
With The Belt’s crop 22% million bushels, this put an added minimum of 5 
million dollars in our growers’ pockets * * * This co-operation was possible 
only thru Organization—in which Appalachian Apple Service was one main 
part * * * To build this co-operation stronger is both sound business and neces- 
sary to the solvency of our Industry. 

The inference from these quoted excerpts of price fixation, mainte- 
nance and uniformity is negatived by the substantially variant re- 
spondent processors’ prices themselves, discussed above. The only 
conclusion the Hearing Examiner can draw is that the above excerpts 
represent another instance of the writer’s exaggeration, promotional 
extravasation, and liberty with the basic facts, noticeable in, and one 
of the causes for, the Hearing Examiner’s rejection of his sworn testi- 
mony 7m toto. 

The other documentary evidence applying to 1949 lends but small 
support to the charges. There was suggested, discussed and dis- 
seminated a joint grower-processor program for consumer advertising 
of processed apple products, the cost to fall equally on the two groups 
by equal deductions of 1¢ per bushel sold and used (CX 27abe, 376abe, 
379abe, 83ab, 155abe), but apparently the proposal was still-born if 
not miscarried during gestation (CX 153). Commission’s Exhibit 14 
indicates the obvious—that processor prices for raw apples depend on 
prices for processed products. There is also evidence that AAS direc- 
tors favored a committee of growers to take up with the processors 
their desire to receive uniform prices for the run and table pack out 
fruit (CX 156ab), but the record shows this too “came a cropper” 
(CX 155b). Otherwise the documentary evidence (CX 26, 28, 29, 78, 
79, 137, 157, 158ab, 159, 160a-e, 161, 162, 163ab, 167ab, 309a-d, 365, 370, 
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371, 382ab) is negative, has been discussed, or is chiefly applicable on 
subsidiary issues. 

1950 is claimed by counsel supporting the complaint to be the year in 
which the alleged conspiracy “reached its zenith” in full flower and 
the bulk of the evidence refers to that year. Three meetings on August 
15, August 23, and August 26, 1950, are alleged to have been the oc- 
casions on which price agreement between processors and growers took 
place. There is no significant documentary or testimonial evidence 
prior to July 1950 (OX 25, 72ab, 78, 80, 97, 98, 99, 100ab, 94a-d, 147a-d, 
150abc). 

On August 15, 1950, there was a meeting of the Joint Grower- 
Processor Committee at which was discussed the coming crop, its 
size, regionally and nationally, its condition, competitive crops, 
growers’ cost of production, the available market for both fresh and 
canned apples, processors’ cost of production, packaging and probable 
markets for fresh fruit, exports, imports, special outlets, and prices. 
That no agreement on the latter was arrived at is obvious from the 
brief itself of counsel in support of the complaint. The testimony 
fully supports this conclusion as well as the fact that two additional 
meetings were held at which prices were also discussed. Obviously, 
if agreement had been reached at the first meeting, further discussion 
would have been useless. 

On August 23, 1950, one of the Association’s marketing clinics was 
held. ‘These clinics apparently discuss the entire apple situation, 
including prices, and are attended by a large number of grower and 
processor representatives. So far as the one subject of price is dis- 
cussed, apparently the growers make as good a sales argument as 
possible as to what their fruit is worth and what a hard time they are 
having making their cost of production, but it was quite apparent to 
those who attended this particular meeting that it was all resultless 
discussion (Tr. 744-5, 389-90, 829-31, 684-88, 1066-67). 

On the same day the 6 man grower half of The Joint Grower- 
Processor Committee unanimously adopted the following resolution: 

After further study of all available information it is the judgment of the 6 
man growers half of The Joint Grower-Processor Committee of this Appa- 
lachian Belt that it will take a starting price scale based on not less than $3.50 
per hundredweight for Class A, US 1 Canners, 2% inches up to channel ‘sufficient 


apples to processing from the present crop; assuming that Class B and lower 
sizes and grades carry the same dollars-and-cents differentials as last season 
(CX 18, 144) * 

; 8 Parenthetically, the Association is one which, in the Bxaminer’s opinion comes within 
the Capper-Volstead Act, 7 U. S. C. A. 291, and by reason of the provisions of that Act, 


may take concerted action to fix the price at which their products will be marketed as 
long as they do not combine or conspire with other persons (non-growers) to do so. 
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The third and final meeting at which prices were discussed took place 
on August 26, 1950. Ten men were present, including the Secretary 
of AAS. Five of them were executives of processor respondents 
in this case. Another was an executive of a processor not joined as 
a respondent in this case.° Four of them were growers.® All of them 
are members of the Joint Grower-Processor Committee, two grower 
members thereof, Griest and Henry Miller, not being in attendance. 

There must be in the record some 800 pages of questioning as to 
what took place at this meeting from each of those present. From that 
plathora of testimony there is unanimity on only four facts: (1) that 
the meeting was held on August 26, 1950, at Martinsburg, West Vir- 
ginia; (2) that prices of the crop about to be harvested were discussed 
between the growers and the processor representatives present; (3) 
that no agreement as to the price which the processors would pay the 
growers was reached; (4) that no one left the meeting knowing what 
the price would be except the Musselman representative, who had 
already determined what he would pay and who had mimeographed 
his price announcements on that basis. 

The details of the meeting are a mass of contradictions and con- 
fusion. 

Thus, the witness Arthur remembers Knouse suggesting a price of 
$3.25 (Tr. 1306), but neither McDonald (Tr. 1477, 1484), Young 
(Tr. 1161), Caspar (Tr. 988), Moore (Tr. 765), or Bowman (Tr. 
510) remember any such suggestion. Hauser was not asked. Knouse 
thinks he did not (Tr. 1789). Stockdale (Tr. 853) of Zero Pack 
(not a respondent herein) remembers Knouse suggesting a price, but 
does not remember what it was. Hunt of National recollects that 
Knouse could pay $3.00 or $3.15 (Tr. 576). Stockdale recalls a heated 
discussion between Hunt and Knouse on this and every other meeting 
(Tr. 862), but no one else who was asked remembers any such 
argument (Tr. 510, 767, 582, 798-99, 1789-9). On the question of 
whether or not Secretary Manager Miller was instructed to call the 
absentee grower members, Henry Miller and Griest, and return with 
a report of such telephone conversation, Hunt remembers Miller leav- 
ing the room but does not remember him phoning any one and he 
is sure he refayed back no message (Tr. 644-45). Bowman does not 
remember anything of the occurrence (Tr. 511-12). Casper testifies 
as does Young, that the growers instructed Miller to call these two 
gentlemen and that Miller reported back that Henry Miller would 


4 Hauser for Musselman, Hunt for National, Bowman for Bowman, Kn 
E ; ouse for 
Arthur for Shenandoah, nae 


® Layton Stockdale of Zero Pack. 
* John Caspar, Blackburn Moore, Wm. F. Young, Richard McDorald.- 
; te y 
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leave it up to the Committee (Tr. 987-88). Griest remembers no 
telephone call (Tr. 1441). Neither does McDonald (Tr. 1483, 1495- 
6); nor Hauser (Tr. 1685). Knouse was not asked; neither was 
Arthur; but Stockdale testifies that Miller did leave the meeting and 
that when he returned he stated that he had a conversation with 
Henry Miller, who was of the opinion that $3.50 should be the price, 
but Stockdale does not remember the Secretary saying anything 
about talking to Griest (Tr. 859-60). 

Bowman and Hunt do not remember the Secretary being invited 
out of the room (Tr. 512, 572). Stockdale insists that he was not 
invited to leave (Tr. 858) the room. The remainder present were 
not asked. 

Knouse states that the growers’ resolution for a $3.50 top price was 
presented to the meeting (Tr. 1786). Bowman does not remember 
(Tr. 503). Hunt recalls it but thinks Caspar may have done it 
(Tr. 571). Caspar does not know whether he did it or not (Tr. 
976). Arthur recollects that Moore presented it (Tr. 1304). Stock- 
dale does not recall Caspar reading it but remembers him mention- 
ing it (Tr. 847). The others were not asked about this point. 

On the question of whether or not the growers left the meeting 
and convened by themselves, Bowman remembers it (Tr. 505), as 
does Hunt who goes on to say that the processors then discussed the 
situation among themselves (Tr. 575). Young and Caspar were not 
asked. Hauser remembers nothing of it (Tr. 1686). Knouse says 
the growers left and came back (T. 1801). Arthur remembers the 
growers leaving but remembers nothing else about it, and recalls no 
discussion among the processors while the growers were away (Tr. 
1308). Stockdale says that the growers wanted to talk things over 
and that the processors left the room and hung around the lobby 
(Tr. 854-5). 

On the more important question of specific prices being mentioned, 
Hauser does not recall any specific price (Tr. 1668-76, 1684). Knouse 
says that no consideration was given any specific price, but $3.50 was 
mentioned in the resolution. However, the growers could not agree 
among themselves in spite thereof (Tr. 1786). Bowman does not re- 
call anyone mentioning a specific price, though the processors prob- 
ably did discuss the price (Tr. 504-08). 

Hunt, on the other hand, recalls $3.50, $3.75 and $4.00 having been 
mentioned (Tr. 571), states that Knouse suggested $3.00 and $3.75 
(Tr. 576), that Bowman may have suggested $3.15 but does not recall 
exactly (Tr. 577). Moore, the grower, testifies that he advocated 
$4.00 for Yorks, that $3.00. was mentioned by somebody else but he. 
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does not remember what other growers were advocating; but it seems 
to him that Hunt said something about $3.00 but just what, he does 
not remember, and that he does not recall $3.15 or $3.25 being men- 
tioned by Knouse or anyone else (Tr. 763-65). Stockdale remem- 
bers $3.00 being mentioned by the processors and Moore advocating 
$4.00. He does not recall Hunt or Arthur mentioning any price but 
remembers Knouse suggesting a price (Tr. 851-53). He also recalls 
$3.15 being mentioned but does not remember by whom (Tr. 857). 

Caspar testified that $3.00, $3.50 and $4.00 were all “kicked around” 
(Tr. 978). He stated that processors claimed that $3.50 was too 
high, that they might pay $3.00 (Tr. 987-88). He heard $3.15 and 
$3.25 discussed but cannot say who or how many favored either (Tr. 
994-95). He further testified that Hauser said he (Hauser) was 
coming out with his price Monday regardless of what took place at 
the meeting, but he would not say what it would be (Tr. 1003). 
Young does not remember any definite price being discussed (Tr. 
1161). 

Arthur has no recollection of a $3.00 price being discussed or any 
prices being discussed or favored by any processor except to the best 
of his recollection $3.25 price in some discussion between him and 
Hunt (Tr. 1305-06). 

The only prices which McDonald could recall were the prices for 
the processors’ finished products (Tr. 1481). Nothing was said about 
$3.95 (Tr. 1484). He suggested no price (Tr. 1487). Thinks Bow- 
man might have suggested $2.75 (Tr. 1488). 

Knouse states that $3.50 was mentioned in the growers’ resolution 
and that $4.00 was discussed (Tr. 1786-7). He further stated that 
sparring from $2.75, $3.00, $3.15 and $3.25 took place. There may 
have been a $3.25 price, but he does not know of a single processor 
who expressed his own opinion (Tr. 1790). 

This, despite the persistent, repetitious and very adroit. question- 
ing by counsel for the complainant. 

The latter, being unable to rationalize this confusion and these 
contradictions, sweep it all aside, blandly asserting that the testi- 
mony was coached, was an afterthought, and came from witnesses 
interested in hiding the facts. Each of these witnesses was examined 
at considerable length as to whether or not they had not told the 
investigators contrary stories or if they had not given statements of 
occurrences to the investigators which they could not now remember. 
The answers to these questions were practically uniform, that the 
witnesses did not recall doing so or that they did not do so. It is 
most significant to the Examiner that. these investigators, although. 
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available, were not called as witnesses in this proceeding. The Ex- 
aminer cannot, as urged, cast aside testimony impeached solely by 
innuendo or insinuation, and where the insinuation is met by flat 
denial, and no direct impeachment made though available, the wit- 
ness’ credibility is enhanced by such failure. 

As to what had been accomplished when the meeting was ad- 
journed, practically everyone who was asked was emphatic that there 
had been no agreement and that they had left without any idea as 
to what the price would be. Bowman so stated (Tr. 518), as did 
Moore (Tr. 778) and Arthur (Tr. 1307-13). When Knouse left 
the meeting he knew nothing more than he knew before (Tr. 1803). 
McDonald testified that there was no consensus of opinion among 
those at the meeting (Tr. 1485), that nothing definite had happened ; 
and that the growers were convinced that they were not going to 
get $3.00 but did not know what they were going to get (Tr. 1484-90). 

Hunt stated that he had no authority to approve or agree upon 
prices, and in any event, would not have done so without checking 
with superiors (Tr. 652). Caspar stated that when the meeting was 
over the growers did not know whether they had accomplished any- 
thing or not and that when he left the meeting he had no idea what 
price would be announced (Tr. 999-1000). Stockdale stated that the 
meeting broke up pretty late, when people got to the point that “what 
in heck is the use, we might just as well go home,” he personally left 
the meeting and thought that $3.25 would eventually be the price, but 
the meeting did not accomplish anything more than discussion (Tr. 
862, 865-66). 

Hauser determined several weeks before upon the price he was 
going to pay, and had already mimeographed his price lists, and the 
discussion at the meeting had convinced him that he had hit the 
nail on the head (Tr. 1673-83). 

Counsel, however, brush all this aside as coached, imaginative, or 
afterthought testimony, selecting from the mass thereof only sen- 
tences or phrases which they claim “filtered thru in unguarded mo- 
ments,” insisting that these bits and pieces reflect the truth whereas 
all the rest is to be disregarded as fiction. The only reason appar- 
ent for this is that these “chips and whetstones” fit in with counsel’s 
theory. The Examiner is unable thus to pick and choose according 
to an a priori thesis. 

True, representatives of respondent processors herein are interested 
witnesses and as such, not entitled to the weight to be given a wholly 
disinterested witness. One of the latter, however, was present— 
Stockdale of Zero Pack—a processor, but operating in entirely dif- 


244 FEDERAL TRADE COMMISSION DECISIONS 
Order 51 F.1T.C. 


ferent fashion, and not involved in this proceeding as a respondent. 
In response to the Examiner’s direct question “What did this meet- 
ing accomplish?” he answered, “Nothing, to my viewpoint, except 
that it had been pretty clearly—I felt, pretty clearly that the growers 
represented there were telling us that they believed $3.50 was the 
price; I felt pretty clearly that the ones that stipulated prices of the 
processors, which mainly was Mr. Hunt, was $3.00, and I left there 
and when I reported to my office in Cincinnati I told them then, they 
asked me how I thought the thing would wind up, and I said, ‘It looks 
to me like a $3.25 price’; but as to the actual meeting, that was 
evolved in my own mind out of the various discussions that I heard 
at the meeting, but to say the meeting, itself, accomplished anything 
other than to bring forth these points in discussion, I couldn’t name 
any reason for it.” 

In addition to this, is the testimony of Hauser, an interested wit- 
ness but nevertheless partially corroborated. Musselman each year 
makes an orchard crop survey in the area (Tr. 1701-02), and in 1950 
did so also before the fateful meeting (Tr. 1675). This is confirmed 
by two growers (Tr. 1371, 1440). This survey indicated $3.00 would 
be too low, $3.50 would be a little high and “they (growers) were 
happy with $3.25.” As a result of these extensive contacts, Hauser 
determined on a $3.25 top price weeks before the meeting and had 
his price announcement already mimeographed (Tr. 1678-79), in- 
tending to issue it regardless of the meeting, but waiting to see, if, 
from the discussions, he could learn anything new and whether from 
those discussions his previous determination had pretty well “hit 
the nail on the head” (Tr. 1673-74). This is corroborated by an- 
other witness (Tr. 983, 986). Although Hauser stated he was com- 
ing out with his price on Monday regardless (the meeting was on 
Saturday), he did not state at the meeting what prices he was going 
to pay. 

This testimony is branded as a “high point of imaginativeness and 
afterthought” and not to be given any credence whatsoever (Com- 
mission brief, pages 31, 32). Since it was apparent from the be- 
ginning that weight and credibility were to be major considerations 
in this proceeding, the Examiner watched and listened to all wit- 
nesses with this in mind, and as the transcript will show, often inter- 
vened for clarification or supplementation. The witness Hauser 
impressed the Examiner as frank and credible, non-evasive and 
direct, in marked contrast to some others. 

Counsel in support of the complaint cite two bits of testimony out 
of all of it to support their charge. That at page 1534 and 1535 of 
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the transcript refers back to the witness’ pre-lunch evidence, an ex- 
amination of which puts an entirely different light on the statement 
standing alone. The other at page 1072 to the effect that a grower 
had been told by Hauser that the latter would only buy f. o. b. can- 
nery because all canners had so agreed, is directly refuted by the 
abundant evidence in the record of buying f. o. b. orchard. 

Counsel then stress that documentary evidence of this August. 26, 
1950 meeting is of greater weight than testimonial evidence because 
ante motam litem and because made contemporaneous with the meet- 
ing. In a letter to the Association president September 2, 1950, the 
Secretary wrote: 

You have the results of last Saturday’s Joint Committee session. In general, 
growers seem satisfied with the scale, so far as I’ve heard. It was all that 
seemed justified at the time—and the door was left open for action later if 
warranted. 

The processors were much more co-operative than ever before. We really 
negotiated with them, for the first time. It is conservative to say that grower 
organization pushed the price up from $2.75 to $3.25 “top” and pushed the scale 
up proportionately. If the deal goes well, as it should, by another year, we 
can probably make some headway on these other questions:—the differentials 
ete. (CX 50) 


And in an article published in the February 1951 issue of the Moun- 
taineer Grower (CX 10) at page 48, the same writer says of the pre- 
vious season : 


Thru inter-change of information, and then active follow-up of this with the 
growers by the organization staffs, these two principal apple-canning belts of 
the nation moved thru the season on a fairly uniform and satisfactory price- 
level. For the first time in history (except for very short-crop seasons) one 
of the processors’ biggest stumbling blocks was removed ;—the fear that “the 
competition” would get raw materials cheaper and could under-sell and still 
make a profit. Removal of that threat stabilized the nation’s apple processing 
deal hugely in a season that has produced the world’s record pack ;—2 million 
Cases (22%) above last season’s 9 million cases of sauce, for instance. The 
close harmony between Appalachian and Western New York growers, thru 
their associations, was we think the biggest single factor in maintaining that 
price-stability, both as to growers’ returns and for the processors’ finished 
products. 


On the other hand, the AAS bulletin of August 29, 1950 (CX 5) 
makes no mention whatever of the meeting, but sets forth the general 
opening price range, already published by Musselman and National 
and the AAS Bulletin 253 of September 15, 1950, is likewise silent as 
to this important conclave, as is the AAS annual report for the 1950-51 
season (CX 48), although there is in this latter the following on 


page 5: 
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The pre-harvest marketing clinic, August 23 at Martinsburg, with nearly 
100 representative apple grower-salesmen, handlers, processors and specialists 
from over the 4 state Belt, present by special invitation (to preserve workable 
size in the gathering) developed much market information from this and the 
other apple belts, and passed it along to the “grass roots” ;—a helpful step toward 
unity and stability in marketing over the Belt. 

Another of the facts on which counsel in support of the complaint 
strongly relies is price identify among the respondent processors, 
which is, of course, well settled to be competent and persuasive evi- 
dence of agreement between them. On August 28, 1950, National, 
Musselman and Bowman (CX 60, 61, 62), on August 31, 1950, Knouse 
(CX 82), and on September 5, 1950, Shenandoah (CX 88ab) all issued 
opening price announcements, identical in price, for each grade and 
class of apples, of which there were 16, and all f.o.b. cannery, no pay- 
ment for culls. There are a number of delivery and purchase receipts 
from these various processors in evidence in the Fall of 1950, which 
show purchases at these identical prices without substantial deviation 
(CX 56, 359, 386, 366, 68, 88, 57). This standing alone would be 
persuasive evidence of the fixation and maintenance charges. How- 
ever, the record clearly and abundantly shows that these prices re- 
ferred to were not the final prices paid. There is substantial evidence 
in the record that growers received throughout the season different 
prices because of the inclusion of the cost or allowances in excess of 
cost for hauling, storage, payment for culls and crates, the expenses 
of all of which items, according to the price announcements, must be 
borne by the grower. In addition to this, several of the processors 
paid season-end bonuses per bushel or per cwt. of apples, and many 
growers sold at special and different prices.’ The testimony is clear 
and uncontradicted that these extra amounts are regarded by the 
growers as an extra price for the apples (Tr. 209-10, 472-4, 804, 1935) ; 
that price to the grower is his orchard net; and that, furthermore, 
these extra price payments were not uniform, but varied substantially 
among the processors. Thus, one grower testified that only 25 to 
40% of his apples were sold at the scale price mentioned in the price 
announcement (Tr. 1944), another that he got special considerations 
pricewise and made special deals with various processors (Tr. 404-5) : 
another that he received from 25¢ to 35¢ per cwt. additional but not 
uniformly between processors (Tr. 1230), another that the hauling 
allowances were quite substantial (Tr. 208-09), another that some 
processors allowed for hauling and others did not (Tr. 1035, 1048, 

7 Hauling allowances (Tr. 208-10; 472, 1048, 1202, 1887, 1420-3, 1985). Storage allow- 


ances (Tr. 404-5 ; 1202; 1034-5; 1935). Bonuses (Tr. 1712; 205). Special prices (Tr. 
404-5 ; 539, 781-2, 398, 402, 1230-1, 1237, 1703-6). 1 
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1202, 1387), and another that he was paid freight but not for culls 
from one processor but, on the other hand, received payment for culls 
from a different processor but could not get hauling charges (Tr. 
1420-3). It also appears that Musselman paid bonuses on a per cwt. 
basis between $75,000 and $80,000 for the year 1950 (Tr. 1712), paid 
special inducements to some growers such as storage, made crate al- 
lowances to others (Tr. 1705-6), made individual deals with growers 
(Tr. 1706), does not pay for culls (Tr. 1713), pays hauling allowances 
depending how badly it needs the apples, which means to some growers 
and not to others (Tr. 1731, 1736-7). These transportation, storage 
and crate allowances cannot be dismissed as payments for special 
services unconnected with the price of the apples, for the simple reason 
that they are part of the price to the seller. Furthermore, the alleged 
agreement (price announcements) provides uniformly for all proc- 
essors, that the price quoted shall be f. 0. b. cannery. Payment by 
canners of these allowances in various amounts negatives the in- 
ference of uniform fixation as well as maintenance. 

In view of this, it seems important to the hearing examiner to ex- 
amine the substantiality of the sales which the record reflects to have 
been made at the identical prices in the price announcements since, 
in view of this evidence, they can hardly be regarded as typical 
samples. It is evident that these sales are but a fraction of the 
processors’ purchases for the season. Thus, Musselman buying 314% 
million bushels during the 1950 season (Tr. 1644) is shown to have 
purchased at the opening price which it announced on August 28, 
1950, 351,779 pounds net weight (CX 56, 59, 359 and 386), or approxi- 
mately 7,000 bushels. The record does not show Knouse’s 1950 con- 
sumption, but advances on the basis of the opening prices are shown 
to be 825,717 pounds net weight (CX 56, 366) ,* or approximately 6,500 
bushels. Bowman processed about 700,000 or 800,000 bushels in the 
1950 season (Tr. 498), but is shown by purchase tickets to have paid 
the opening announced prices on but 89,380 net pounds, or about 1,700 
bushels (CX 58, 63). National purchased 3,800,000 bushels in the 
1950 season (CX 76), whereas the record shows purchases by it at its 
Opening announced price, but 29,570 pounds less than 600 bushels 
(CX 57, 68, 86). Similarly, Shenandoah purchased in excess of 
$800,000 worth of apples in the 1950 season (Tr. 1255), but is shown 
by documentary evidence to have paid these identical opening prices 
on but 295,350 net pounds, which reduces to about 5,800 bushels.® 


820% of the “price” has not been paid as yet, and it is not known whether it will be 
(Ir. 187, 218). 

®The Examiner, being unfamiliar with conversion mathematics of this industry, does 
not guarantee the accuracy of the above, and relies on its approximation only. Absolute 
accuracy at present is wholly coincidental. 
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Approaching it from another angle, out of the 13% million bushels 
purchased by processors in the Appalachian area in the 1950-51 season 
(CX 35b, 48), identical prices are shown specifically by documentary 
evidence on but 21,600 bushels approximately. 

If bonuses, allowances for freight, hauling, crates, storage, pay- 
ments for culls and special “deals” are all disregarded, the testimony 
is abundant and uniform that apples were bought by all processors at 
identical prices for the same size and grade (Tr: 1048, 1046, 1082-83, 
1247, 1292-93, 1357-64, 1403, 1411-12, 1438, 1461, 1534, 1185-87, 
1197). The uncontradicted and credible testimony is that the grower 
regards his orchard net as what he received for his apples (Tr. 1935, 
804, 209-10), and that even 5¢ a ewt. has enough economic significance 
to switch business (Tr. 1514, 843-44, 195-96, 1691-92, 534-35, 594-95). 
The testimony is that the announced price is “just something the 
grower goes behind and makes his deal each time” (Tr. 1507-08), and 
is a base price, but not the price secured (Tr. 1216-38). There was 
competition in buying and in selling. 

As to culls, the uniform and identical price or “advance” announce- 
ments (CX 60, 61, 62, 82, 83b) all specify no payment will be made for 
culls. Nevertheless, Bowman and National paid 65¢ a cwt. for these, 
Musselman did not, and the record is silent as to the other two proces- 
sors (Tr. 1358-63). Sales or delivery tickets show that these culls 
ran from none to as high as 20% of sales. This cannot be regarded as 
insignificant or unsubstantial.. If the price. fixation and mainte- 
nance were as claimed, this could not have occurred. 

A further factor, militating against the price fixation and mainte- 
nance charged, is the voluntary increase in the price by way of bonus 
by Musselman in 1950 and Bowman and National in 1949, out of the 
season’s profits at season’s end. It would seem to the Examiner that 
if Musselman negotiated with growers and other processors to fix a 
price as low as possible, from which operation it derived a profit, it 
would not voluntarily and alone subsequently share that profit with 
those from whom it had been obtained, and that if it did, there would 
naturally be economic reprisals by the other processors to the alleged 
agreement, for breach. The payment of such bonuses, even by all 
processors, if not in the same amount, should have the same effect, and 
derogates strongly from the inference of binding agreement. 

A last complicating factor is the Knouse Cooperative. Regardless 
of whether it buys or acts as processing agent, the fact is that by law 
or regulation pursuant to law, it may borrow, secured by mortgage, 
from the Baltimore Bank of Cooperatives subject to the approval of 
the Central Bank of Cooperatives in Washington, funds with which 
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to advance to growers 50% of the “going or market price” in the com- 
munity of apples. The growers who send their apples to Knouse then 
become pro rata partners in that year’s pool, receiving 50% of the 
going price after delivery, 20% more after the processed apples have 
been sold to the consumer outlets in sufficient quantity to warrant it, 
and, if the pool pays out, the balance when it does (Tr. 1541-42, 1750, 
1840-1, 199-200, 197, 1848-52). Apparently, as the Examiner under- 
stands it, if the pool loses money, the grower receives less than the 
price announced for “advance” purposes; if the pool makes money, he 
receives that price, and may or may not receive a higher net price by 
way of patronage dividend or other disbursement (Tr. 197, 1741-1871, 
1541-42, 215-16, 1535). Under this mode of operation, as of the date 
of hearings in 1952, some growers had only received 80% of the 1950 
announced prices ;—subsequently “debentures” were issued for an ad- 
ditional amount (Tr. 187, 197, 437, 796-8). From all of this the Ex- 
aminer distills the conclusions that the “prices” in Knouse’s announce- 
ment (CX 82) were a goal rather than an agreement, that as a 
practical matter it was impossible for Knouse to agree with either. 
grower or processor, with any ultimate or binding effect, upon any 
price, and the grower who consigned or sold to Knouse could not then 
know whether or when he would get the announced “price,” and that 
what he eventually did get, might or might not be that price. It is 
just a basis for making advances (Tr. 197-200). 

A final fact, which would seem to belie to some extent the inference 
of conspiracy, is that the Department of Agriculture purchased 
apples in 1950 in the Appalachian area in an effort to hold up the 
price (Tr. 718), since the growers did not receive parity (Tr. 715-16). 

Hence, as the Examiner sees it, 1950 presents the undisputed facts 
of meetings between respondents, the discussion thereat of prices, the 
almost simultaneous announcement of price scales immediately there- 
after, identical as to prices and terms of sale, such as refusal to pay 
for culls or delivery, plus the subsequent written characterizations 
thereof by the AAS secretary-manager, from all of which, standing 
alone, price fixation and maintenance can be and should be inferred. 
Against this there is the unanimous testimony of all those present, that 
no conclusion or agreement was reached, testimony which, because of 
the interest of those involved in this proceeding, is not entitled to 
much weight, but that weight increased by the testimony of one with- 
out defined interest in this proceeding, and increased to some extent 
by its very unanimity and the failure to impeach by a showing of prior 
contradictory statements, though the opportunity was available. 
Against this also, the uncontradicted fact that all sorts of prices were 
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in fact paid by respondent processors, and the announced terms of sale 
widely disregarded, not uniformly but independently, the voluntary 
distribution of an additional payment by at least one processor, with- 
out economic reprisal or matching by others, and inability of one 
processor to agree at all on any price. To the Examiner, the prepon- 
derance is clearly in the negative, the inference that there was no 
binding or effective agreement not only the more reasonable, but, in 
his opinion, the uncontradicted evidence as to purchases during the 
season destroys the basis of the contrary inference.” 

Coming to 1951, much of the documentary evidence (CX 7, 8, 32, 
49abe, 64, 74ab, 75, 76, 78, 80, 105, 106, 107abe, 129abe, 130, 131, 132, 
348, 372, 373, 374, 375, 387, 388, 389, 390) is insignificant on the two 
issues under discussion. From what the Examiner can find, there ap- 
parently was no price-discussing market clinics or Joint Grower- 
Processor Committee meetings, or if there were, there is nothing to in- 
dicate what transpired thereat. In fact, the only indications are that 
there was no common thinking as to price. Thus Knouse, according to 
the AAS secretary on August 23, 1951, saw no reason why processors 
could not announce the same opening prices as for 1950, in spite of the 
fact that those prices broke badly at the end of that season, and in spite 
of a large carry-over of processed fruit and a smaller pack in sight 
(CX 287abc). In a review of the “canning apple deal” and outlets, 
crop size, etc. AAS secretary recommended September 4, 1951, that 
growers would have to sell more fruit in the fresh market to stay 
solvent (CX 286a-e), and on October 3, 1951, he stated (CX 285a-d), 
“As of Tuesday Oct. 2, no processor of this Belt has announced prices. 
Practically all plants are running after a late start.” He then quotes 
N. Y. area processor prices of $1.00 a bushel tops. Apparently it was 
October 3 before National and October 4 before Musselman announced 
their opening prices, which “range about the same” (CX 284a-d). 
This Bulletin complains rather bitterly that at these prices, growers 
make only a fraction of their cost of production. There is no indica- 
tion in the record of what prices other processors announced or paid— 
nor is there a price list of any processor in the record. 

Apparently these opening prices were increased because on October 
24, 1951, the AAS secretary reports: 


The mid October increase in processors’ prices is welcome—as a 25% increase 
would be to a man losing money appallingly. Allowing fully for all the factors 
that governed the processors in setting (then upping) their prices this season :— 


2 Of interest is the recent decision of the Commission on the matter of Vitrified China 
Asa’n. et al., Docket 5719, in which the facts seem to the Examiner to be far stronger than’ 
in this proceeding. ; ; ; / ; } 
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‘the surplus of, ‘and slashed wind-up prices on, sauce and slices, government ceil- 
ings, uncertainties between the Belts and such—allowing for all these, the grower 
must still consider his return against his cost of production, 


which, from another report of cost studies made by an AAS cost ac- 
countant, is determined at $2.53 a cwt. (CX 283abc)—much higher 
than the first announced prices. The record does not reveal what the 
increase in price amounted to, whether it came from all processors or 
was identical in amount from all. The above does not suggest price 
agreement between growers and processors, nor between processors 
alone. 

Finally, in an undated speech but apparently made in 1952, in New 
York (Tr. 1905-06), the AAS secretary states: 


That’s the essence of my talk here. The apple growers and the processors in 
Appalachia—and in Western New York—are in the same family. We're brothers: 
partners; close partners, in business. Together we supply 85% of the nations 
apple sauce and canned slices. So far, we’ve been going it alone, practically 
speaking: each section battling its own problems; and in each section, growers 
and canners battling too often. And we’ve all gotten pretty thoroughly trounced, 


and speaking of the 1951 season, stated : 


Our 6-man Grower’s Committee was active during late August, without tangible 
results : except that one processor, M. E. Knouse of the Knouse Foods Co-operative 
gave a prophetic price formula :—that processing the coming season should con- 
tinue on the same prices-to-growers as last season ($3.25 etc) provided processors 
limited their pack to adjust for the carry-over. (As we know now, that adjust- 
ment occurred. The national pack to Dec. 1 was 7 million cases of sauce: maybe 
2 million after Dec. 1: against 1314 million total pack from the ’50 crop. And 
the price is again up to about $1.20 and, with the short supply, will go higher. 
But that is somewhat of an aside. ) 

All during August and September, there was no indication of processor prices 
in Appalachia except this:—on Sept. 6 one of the big independents mailed a 
letter to all of the hundreds of growers from whom it had bought in the past 
saying: “On the basis of today’s market, we would have to pay growers $1 less 
than last year’s prices”. That was:—$1 less than the $3.25 scale, or $2.25 per 
hundred. That of course became the expected price-range for growers. That 
was Sept. 6. 

Meanwhile the processors generally told their growers they would buy only a 
fraction as much as last season :—30% or 40% or 50-60%. Growers’ morale was 
beaten down. The processors were working on half of the Knouse formula: they 
reduced their intentions-to-pack to fit the surplus. 

On Sept. 6 and Sept. 8 the two big plants—the 2 use slightly more than half 
our Belt’s processing apples—these 2 plants opened, and moved quickly into full 
operation. Growers delivered apples to them in huge volume, without any price 
beyond that “$1 less than last year” statement. 

Growers delivered apples without price for almost a full month. On Oct. 3 
and 4, respectively, the 2 big plants issued their price scales: both based generally 
on $1.75 for 2%4’’ Yorks and $1.40 for the biggest of all other varieties. In a 
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season of general drouth, they penalized.all but the biggest apples : and drastically 
narrowed the A-varieties list to Yorks only. 

Early loads on this scale returned the grower 29¢ per bushel for all but Yorks, 
which ranged higher. 

The growers were stunned. Twenty-nine cents a bushel! They mostly did one 
of three things :—walked out of their orchards: or sold to truckers for any- 
thing above that 29¢ per bushel: or turned to packing for fresh channels. But 
growers couldn’t do anything about the huge volume of delivered apples. 
Truckers, finding they could get apples for 35¢ or 40¢ or 50¢, flocked into The 
Belt. We’ve never moved such a volume by trucks. Any time truckers can get 
40- to 50-cent apples, they’ll come a-running: something to remember and de- 
velop. Growers soon upped this trucker price and on the whole we did fairly 
well with this big volume of fruit:—$1 and $1.25 a bushel later. 

The net result was that the canners were soon hunting apples. The diversion 
was that effective, and the price that much too low. So * * * on Oct. 15 or 
thereabout, the leading processors jumped their scales 20- to 30-percent—to $2.10 
for big Yorks and $1.80 for others in big sizes—2%4. That was a sufficient in- 
crease to bring them the apples they wanted, generally speaking. It came 6 
weeks after growers began delivering. One big lesson for us stands out: Don’t 
deliver without a price! * * * That is the chronological sequence of events in 
Appalachia for the first half of the season. 


Now—how did all this affect you? The evident effect was huge, and costly— 
to the growers, principally. Growers paid for nearly all of this. 
(CX 281a-d) 
The above is hardly suggestive of agreement on prices. 
Also of interest is the Secretary’s reaction to the investigation which 
preceded the instant proceeding, reported in AAS Bulletin 270 dated 
June 12, 1951 (CX 35abe), reading in part: 


Fear of Federal Government persecution may cause processors of this Belt 
to abandon their custom of holding to their prices, once announced, thru the 
Season. For the past 15 years, processors in this Belt, once each announced his 
general price-scale, has not lowered that, no matter what the volume of apples 
offered. The only change has been to increase, as in 1948, when short Supplies 
indicated their prices were not high enough: that the Apples were being di- 
verted to fresh fruit markets. 

In contrast, in New York State processors tie their prices directly to their 
Supplies. Heavy supplies -at the offered prices indicate to them that they could 
get apples cheaper—so they “withdraw and adjust” their prices. A result is to 
keep growers continually fearful: an advantageous situation for the buyers 
(processors) of course. 

A second possible result among our processors of this fear of Government prose- 
cution would be to drive them to a return to the “lone wolf’ days, when each 
processor tried to out-smart the growers and his competing processors by quietly 
“signing up” as much fruit as he needed, at his own price: the price necessarily 
low enough that his competing processors could not get it any lower. That 
would tend to put this Belt right back in the old days of 45-cent canners and 15- 
cent ciders. That moves inevitably to price-slashing among the canners on their 
processed product—such as led in 1987 to retail sales of apple sauce at 5¢ per 
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can :—with losses to everyone concerned, of course; the growers and the proc- 
essors and the retailers. That is the way to bankruptcy. 

Processors in this Belt, generally speaking, must pay growers approximately 
equal prices for apples, to get their share of the “raw materials.” Plants the 
size of these cannot afford to remain closed; nor to lose their customers because 
of short pack. So they must offer growers about the same return as the other 
fellow. That is a first law of Business. If that law is repealed by threat of 
Federal prosecution, it is replaced by the Law of the Tooth and the Fang ;—and 
45¢ per cwt. for apples. 

The inconsistency between the implications of the above and other 
statements by the Secretary previously quoted is apparent from a mere 
reading. 

There is no significant testimony in reference to the year 1951 only. 

About all that the documentary evidence dated in 1952 reveals is a 
post-complaint, marked change in the Secretary’s reports. Thus the 
minutes of the meeting of the directors, AAS, April 23, 1952, states 
that “Pres. McCue will ask the major processors of the Belt if they 
will sit down with a growers’ committee from time to time to discuss 
over mutual problems, first meeting not later than end of June” (CX 
127ab). No report of that meeting is in the record. 

The minutes of the annual meeting, directors AAS, July 238, 1952 
(CX 125a-d), after discussing elections, budget and treasurer’s report, 
shows that processors would be invited to attend a meeting of the 
Grower’s Committee (named) August 12, 1952, to confer on problems 
other than price, and in Bulletin 298, dated August 18, 1952, the Sec- 
retary reports (CX 276abc) : 

The Appalachian Growers’ Committee on Processing met Tuesday Aug. 12 at 
Hagerstown with major processors of 4 state belt. In a 3 hour session the 
Growers’ Committee presented 3 recommendations to the Procetsors :— 

1. Announcement of price to be paid before delivery of apples to the processor. 

2. Restoration of the 1950-and-before Classes :— 

A Class: Yorks, and at least Grimes, Stayman & Golden Delicious instead 
of Yorks only ; 
B Class: All others acceptable. ' 

8 Restoration of the 1950-and-before size base of 21%4 inches, instead of the 
24-inch base used last season. 

The Processors took the requests under consideration. 

All processor respondents were represented, plus Stockdale for Zero 
Pack and representatives from Renehan, Duff-Matt and Comstock. 

The record does not reveal what happened to these requests nor 
what prices were paid in 1952. 

The other documentary evidence dated in 1952 (CX 124ab, 128, 
322) is insignificant and there is no significant testimony particularly 
applicable to 1952 on the issues. 
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Considering the record now as a whole instead of piecemeal on:the 
charges of price fixation and maintenance, the Examiner is of the 
opinion that there is insufficient reliable, probative and substantial 
evidence to sustain the charges and support the order requested. This 
turns on the difficult allocations of weight and credibility. If these 
are determined as urged by counsel in support of the complaint, then 
there is here not only a reasonable, but a strong inference of the con- 
spiracy charged. But the Examiner, from his observation, is unable so 
to do, and he has hereinabove, in an effort to make clear to counsel and 
the public, discussed what he has relied upon and what he has rejected 
and why, to what he has given weight, and in what degree, which has 
extended this opinion to what would be otherwise unjustified length. 

In observance of the principle that a contemporaneous writing before 
litigation more accurately depicts the facts than post-litigation testi- 
mony based on recollection and influenced by a desire to tone down 
or dispel implications, the Examiner has given full weight and credit 
to such writings except where they, on their face, indicate the same 
exaggeration which festooned the writer’s rejected testimony, or where 
they were in contradiction to some independent and uncontradicted 
fact, evidenced either by an unquestioned document or unanimity of 
testimony by credible witnesses, which, in each instance, has herein- 
above been noted. Some documents had this in spite of the impres- 
sion that much was the extra factual effluvia of an over-ambitious 
promoter, and that it seems anomalous to believe writings not under 
oath when the writer is disbelieved under oath. There is no doubt 
from that the AAS secretary wanted to fix, stabilize and maintain 
prices, urged it and may have thought he achieved it—but stubborn 
and unquestioned facts belie it, in the Examiner’s opinion. Assessing 
weight and credibility as the Examiner has, the factual picture is not 
one from which one of two equally reasonable but opposite inferences 
may be drawn. Rather it presents a picture, suspicious of the con- 
spiracy charged, indicating repeated but abortive attempts to agree 
and a contrary strong and reasonable inference of independent pricing. 

Turning now to the charge of using by agreement a mathematical 
pricing formula, whereby prices were fixed and established on grades 
and classes of apples, we find the evidence and its implications con- 
flicting and confusing. Proponent counsel claim its genesis in the 
minutes of a meeting of the apple industry committee for the Appa- 
lachian area held in the Hotel Raleigh, Washington, D. C., on July 
28, 1943, attended by growers, processor representatives and appar- 
ently officials of O. P. A.—and the War Food Administration (CX 
1vabed). M. E. Knouse, apparently a consultant to one or both, 


THE C. H. MUSSELMAN CO. ET AL. . 255 
2 Order 


reported that a pricing formula had been agreed upon as follows: 
Using 214 inch US #1 Canner grade as a base, #2 Canners to be 
15% of that price; juice, butter and chop apples to be 6214% thereof; 
ciders 50% thereof. All soft varieties to be priced 15% less than hard 
varieties. 

This same Knouse, writing to the Federal Trade Commission inves- 
tigator on June 22, 1951 (CX 275), says: 

In reply to your letter of June 8, I would say that first, we use the actual 
yield on a basis of size, quality, grade and variety. Then, second, the cost of labor 
for preparation of the end product is something that changes and affects the 
differentials: Third, the end use of the product whether the product of manu- 
facture is in short or long supply and is wanted. Also, all of these factors in 
setting the differentials in the A and B class were factors considered by the 
OPA, Department of Agriculture, the grower and processor committees that 
worked jointly in developing proper price structures and differentials during 
World War II and ever since this study, the industry has continued at that 
time by these joint committees. These differentials and these patterns should 
be adjusted slightly from year to year due to all of the factors mentioned above. 

If this “mathematical pricing formula” was continued from 1943 
down to the present, the prices announced should show it, but they do 
not. The 1949 price announcements (CX 67, 85, 95b) in the first place 
do not agree as to what varieties are Class A (hard apples). Secondly, 
the percentage formula was obviously not used. Thus, +1 Canners 
214 inches up (the base used in the 1943 formula) are $1.65 cwt. 75% 
of this should yield a price for #2 Canners, of $1.2375; however, the 
price was 70¢ cwt. Similarly “soft” varieties (Class B) are not in 
any instance 15% less than Class A or “hard” varieties. Again ciders 
@ 50¢ ewt. are not 50% of U.S. #1 Canners, 214 inches up at $1.65 
ewt. Analysis of the 1950 price announcements (CX 60, 261, 62, 82, 
83b) produces similarly negative results. Furthermore, the numerous 
and substantial variations from the announced prices, particular 
“bonuses” paid on one grade or variety and not on others in the same 
grade, annihilate any mathematical percentage formula, or even 
relationship, which may exist between grades and varieties in the 
announcements. In fact, without regard to the 1943 formula, the 
Examiner is unable to find any mathematical relationship in the 
various price announcements, of either constancy or pattern. The 
contrary inference of non-continuance and non-user of this war-born 
formula is supported by the testimony of the witness, Stockdale, 
that the formula died with the extinction of O. P. A. (Tr. 879, 916-17). 

Faced with this, counsel for the complainant insists that the “prin- 
ciple” nevertheless survived, or was revived in different form, and 
agreed upon and utilized. The brief does not make clear what the 
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“principle” is, but the Examiner assumes this to be that respondents 
agreed upon grades and classes for which different prices would be 
paid. The complaint, however, does not so charge—it is quite specific 
that the respondents “have entered into an understanding, agreement, 
and combination” * * * “to fix, devise and establish” * * * “A math- 
ematical percentage pricing formula for calculating (a) the price 
scale or prices for the various grades and classifications of apples 
from the price set by respondents for apples referred to by respond- 
ents as ‘Tops’ and (b) fixing, determining and establishing price 
differentials between the several grades and classifications of apples.” 
As the Examiner understands this, ‘pleadings (a) and (b) depend - 
solely on the “mathematical percentage pricing formula” preceding 
them, and this is confined by its terms to fixing by agreement prices for 
grades and classifications already extant. Furthermore, it may be 
observed as to (a) that the 1943 formula was based on #1 U. S. 
Canners 214 inches and up, whereas the “Tops” grade on which the 
record contains prices is ##1 U. S. Canners 21% inches and up. 

The evidence cited by counsel of statements and letters of the witness 
Hunt obviously refers to suggested or desired changes in grades, 
rather than prices therefor, or any formula for calculating those 
prices (CX 36, 39), which suggestion or desire came to nothing in- 
cidentally. The Examiner is of the opinion that no prima facie case 
has been shown to support the second charge. 

The evidence on the last charge—diversion by agreement among 
respondents of apples from some processors to others for the purpose 
of maintaining price—is confined to 1950 and centers around a meet- 
ing of respondents on October 23rd. In this year the apple crop in 
Virginia was abnormally heavy, in Pennsylvania it was light. Proc- 
essor respondents apparently buy from regular grower customers 
each year, and attempt to “take care” of these regular customers’ fruit 
first as a matter of good will. Growers will not’sell to a processor in 
lean years if the processor does not take care of them in abundant 
years. In October it became apparent to Hunt of National that his 
plants were swamped with apples for which he was paying on the 
basis of a certain size pack (Tr. 646-49). To continue to buy apples 
at the rate they were being shipped to him, he would have to take the 
financial risk of borrowing funds to finance a substantially larger 
pack and the commercial risk of being able to dispose of it (Tr. 611- 
13). Also, a processor does not like to refuse a grower’s apples in an 
abundant year and send him elsewhere, as the grower may stay else- 
where in subsequent years when the processor needs those apples. 
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Accordingly, he requested the AAS secretary to call a meeting of 
grower representatives to discuss a market situation (Tr. 614), but 
instead the Joint Grower-Processor Committee was summoned, met, 
was told by Hunt of his problem and discussed it (Tr. 518, 868, 1008, 
1167-68, 1328, 1492). None of them knew in advance the purpose of 
the meeting (Tr. 406, 868, 1009). 

One of those present testified that Hunt stated that a lower price 
was more realistic (Tr. 868), but no one else so stated. Hunt’s testi- 
mony is that National would pay 50% of its announced price upon 
delivery with the understanding that if. the processed apple products 
market held in price, the remainder would be paid later, but if it broke, 
the grower would get proportionately less than the announced 
price—in effect, a proposal that the grower selling to National, from 
then on, become a risk partner in a pool similar to the Knouse Co- 
operative operation. He characterized it as a trial balloon for the 
reaction of the growers, but he said “we laid an egg” (Tr. 622-23, 786, 
1493-94). Apparently, the reaction of the growers was negative (Tr. 
1493-94). Suggestion was made—some witnesses say by Knouse and 
Musselman—others by growers, that apples be shipped to these two 
Pennsylvania processors (Tr. 520, 790, 869-70, 1010, 1447). Others 
did not remember such suggestion (Tr. 786-90, 1170-71, 1328). 

Three of those present and asked were: positive that no solution 
was arrived at or agreed upon (Tr. 411-13, 519, 623, 1450-53). One 
said the problem was ultimately settled and solved, he believed, 
by diversion (Tr. 1010), four others were significantly not asked (Tr. 
786-90, 868-71, 1161-74, 1494-95); two others were not interested 
in the problem at all (Tr. 1328, 1174). 

Reporting on this meeting, the AAS secretary in Bulletin 256, 
October 24, 1950, stated : 

In 1949, the apple crop was in Pennsylvania. This year, the apples are in 
The Virginias. The crop in The Virginias has been notably inereased by the 
ample late rains; and percentage of packed fruit has been reduced by russet- 
ing. A result of this is that several Virginia processors in the heart of the 
Virginia production have received apples beyond early-season expectations, and 
are approaching the limits of what they feel they can accept, hold either in 
storage or otherwise, and. process and sell. When this limit is reached, they 
expect to shut off acceptance of apples, except those previously contracted for. 

Larger Pennsylvania processors, in the midst of Pennsylvania’s short crop 
(which seems, as short crops do, to be getting smaller) are not facing this 
situation; will need a considerable volume of apples from south of The Po- 
tomac. This is the reverse of 1949, when Virginia processors, in the middle 
of a short Virginia crop, took considerable fruit from Pennsylvania’s large 
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The above is the result of a conference of The Joint Grower-Processor Com- 
mittee for Appalachia, held Monday at Hagerstown. Several Virginia proc- 
essors noted that their pack-out so far was larger than ever before at the 
same period; that their cold-stored apples, for later use, were far above any 
previous holdings: that they are approaching the volume of pack, in both sauce 
and slices, that they feel can be well sold; and when that point is reached, 
they must stop acceptance of any fruit not previously contracted for. 

Pennsylvania processors, in the middle of a light-crop area, have no such 
inventory of stored fruit nor of their finished product; and indications are that, 
by and large, they will be in the market for sufficient apples to take up the 
slack of Virginia’s processable fruit. (CX 34) 
and, in a letter to the President of AAS dated November 7, 1950, 
stated, “Yes, we had a Joint Grower-Processor Committee meeting 
Oct. 23—at the request of the processors. The Committee—Ap- 
palachian, that is—stopped a canner price break we believe” (CX 51). 
How is not stated. Two other statements in the record tending to 
show agreement were Bowman’s testimony that the problem was al- 
leviated (Tr. 520) and Hunt’s reference to the suggestion that the 
Pennsylvania processors buy up the slack that “we were no party to 
that agreement—we could not agree to it” (Tr. 623). 

However, there is no satisfactory or sufficient evidence of diversion. 
Caspar did not know definitely whether Virginia and West Virginia 
apples went to Pennsylvania canneries (Tr. 1010-12). Miller “under- 
stood” that the latter purchased Virginia apples after that (Tr. 413). 
Bowman did not know of any diversion, said he did not divert (Tr. 
519) and that his problem was not lessened; Moore continued to ship 
substantial quantities to National (Tr. 788) which did not refuse 
any shipment (Tr. 790) ; Stockdale had no knowledge of it (Tr. 871) ; 
Young from the Staunton area had no trouble disposing of his fruit 
(Tr. 1174) ; Arthur was not asked; Griest from Pennsylvania did not 
know (Tr. 1450), stating that there was no shortage of apples in 
Pennsylvania, as did McDonald (Tr. 1495), who testified that the 
apples sought their own channels (Tr. 1499); Hunt knew of no 
Virginia apples going to Pennsylvania except by hearsay (Tr. 637 Ms 

The most reliable information on this point was obviously the pur- 
chase records of Knouse and Musselman. These were not put into the 
record. Representatives of both were witnesses, but neither was 
asked anything about the meeting which they both attended, al- 
though both had attributed to them statements made at the meeting. 
What is still more significant, when respondents’ counsel inquired 
on this point, counsel in support of the complaint objected as being 
beyond the scope of the direct (Tr. 1707), from all of which the 
Hearing Examiner can only conclude, that they would have testified 
there was no diversion nor any picking up of the surplus by them. 
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Another uncontroverted fact negativing the inference of agree- 
ment is that after the meeting National borrowed $2,000,000—con- 
tinued buying fruit and put up a much bigger pack (Tr. 635-7, 788). 
This hardly bespeaks an effective agreement to divert—apparently 
the glut was still there, in major part at least. 

In sum, the evidence is at least conflicting, contradictory and far 
from clear as to any agreement to divert, the evidence is preponder- 
ant that there was no substantial diversion, and the conclusion is that 
the evidence as a whole is insufficient to sustain the third charge of 
the complaint. 

It follows, therefore, that the motions to dismiss the complaint for 
insufficient substantial evidence to sustain it are each sustained; and, 
accordingly, it is 

Ordered that the complaint herein be, and the same hereby is, 
dismissed. 


260 FEDERAL TRADE COMMISSION. DECISIONS 


Decision 51 EF. TiC, 


In THE MarTrer OF 
REVLON PRODUCTS CORPORATION 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 3 OF 
THE CLAYTON ACT AS AMENDED 


Docket 5685. Complaint, Aug. 1, 1949—Decision, Sept. 23, 1954 


Order requiring a New York manufacturer of some 200 cosmetic preparations, 
dominant in the quality nail enamel field and the leading seller of lipsticks, 
to cease violating Sec. 3 of the Clayton Act by selling its products to beauty 
supply jobbers on the condition that the purchaser not deal in or sell cosmetic 
products supplied by its competitors. 


Before U7. Larl J. Kolb, hearing examiner. 

Mr. William C. Kern and Andrew C. Goodhope for the Commission. 

Blumberg, Singer, Heppen & Blumenthal, of New York City, and 
Davies, Richberg, Tydings, Beebe & Landa, of Washington, D. C., for 
respondent. 


DECISION OF THE COMMISSION 


Order denying respondent’s appeal from initial decision except to 
the extent of modifications and additions, decision of the Commis- 
sion, and order to file report of compliance, Docket 5685, September 23, 
1954, follow: 

This matter came before the Commission upon an appeal by the 
respondent, Revlon Products Corporation, from an initial decision 
of the hearing examiner holding that it has violated section 3 of the 
Clayton Act. Briefs have been filed in support of and in opposition 
to this appeal and oral argument has been heard. Respondent also 
has filed a motion requesting reargument, which motion is opposed by 
counsel supporting the complaint. 

The Commission has reviewed the rulings made by the hearing 
examiner at the hearings and finds that no prejudicial error was com- 
mitted. It has considered the initial decision, respondent’s exceptions 
thereto, the briefs and oral argument and the entire record in the 
case and, for the reasons set out in the written opinion of the Com- 
mission issued simultaneously herewith, is of the opinion that the 
initial decision should be adopted as the decision of the Commission 
with the following additions and modifications: 

1. Respondent excepts to the finding that it is a dominant factor in 
the nail enamel and lipstick fields. As to lipstick, the record shows 
that respondent is one of the leading sellers of lipstick. However, it 
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does not support a finding that it dominates the field. As to nail 
enamel, respondent’s officials testified that it is by far the leader in 
the more expensive nail enamel field. Testimony of competitors shows 
that Revlon has eighty percent of the nail enamel and adjunct line 
in the beauty parlor field and is dominant in the sale of these products 
in that field. Other companies sell large quantities of inexpensive nail 
enamel, principally to drug and ten-cent stores, but respondent clearly 
dominates in the quality enamel field. Therefore, this finding is modi- 
fied so as to hold that respondent is dominant in the quality nail enamel 
field and is a leading seller of lipsticks. 

2. The last sentence in Paragraph Six of the hearing examiner’s 
finding is hereby modified by striking from it the phrase “Based upon 
the testimony of beauty supply jobbers with reference to the various 
competitive items handled by them.” The remainder of the sentence 
is retained as respondent admits in its exceptions that many manu- 
facturers voluntarily do not sell to beauty supply jobbers. 

3. Paragraph Eighteen of the initial decision is modified to clearly 
state that many of respondent’s franchised jobbers sold products, 
other than nail enamel, which are competitive with respondent’s prod- 
ucts in violation of their franchise agreements. The hearing examiner 
so held, in general effect, in ruling on respondent’s requested finding 
number 20, but did not so state in his findings. 

4, Paragraph Nineteen of the initial decision is modified by strik- 
ing the following sentence: 


“Representatives of 19 of these beauty supply jobbers appeared 
as witnesses, but, while they denied certain conversations with 
Breslauer as to their reasons for limiting their business to Revlon 
nail enamel, it is quite clear that these jobbers did not handle 
nail enamel competitive with that supplied by respondent.” 


and by substituting therefor: 


“Representatives of 19 of these beauty supply jobbers appeared 
as witnesses; of these, 12 testified that they sold Revlon nail 
enamel exclusively. The others did not testify on this point. 
Certain of these denied having told Breaslauer they wouldn’t 
handle competing nail enamels because of their exclusive dealing 
agreements with respondent. One, H. L. Reid and Sibell, testified 

that he got rid of a competitive nail enamel shortly after be- 

coming a- Revlon jobber upon being directed to do so by a Revlon 
representative who had checked his stock and found the competi- 
tive product.” 
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The Commission has considered all of the exceptions to the initial 
decision and arguments set out in respondent's brief. They are re- 
jected except to the extent the initial decision is hereinabove modified. 

Respondent has moved for reargument before the Commission for 
the reason that two of the present five Commissioners were not mem- 
bers and did not hear the oral argument of counsel, and for the further 
reason that principles of law bearing on this decision have been an- 
nounced by the Commission since oral argument herein. The Com- 
mission is of the opinion that the able briefs and oral argument and 
its familiarity with its own recent decisions are sufficient to fully 
apprise it of all of the issues herein. For that reason, it is of the 
further opinion that reargument would serve no useful purpose. 

It is ordered, therefore, that respondent’s motion for reargument 
is hereby denied. 

It is further ordered that respondent’s appeal from the initial 
decision of the hearing examiner is hereby denied except to the extent 
hereinabove set out. 

It is further ordered that the initial decision, with the modifica- 
tions and additions hereinabove set out, is hereby adopted as the de- 
cision of the Commission. 

It is further ordered that respondent Revlon Products Corporation 
shall, within sixty (60) days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the order to cease and 
desist set out in the initial decision, a copy of which is attached hereto. 

Commissioners Howrey and Gwynne not participating for the rea- 
son oral argument was heard prior to their appointment to the Com- 
mission. 

Said initial decision as modified by the above Decision of the Com- 
mission, and adopted by the Commission as its decision, follows: 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


Pursuant to the provisions of the Act of Congress entitled “An 
Act to supplement existing laws against unlawful restraints and 
monopolies and for other purposes,” approved October 15, 1914, 
commonly known as the Clayton Act, the Federal Trade Commission 
on August 1, 1949, issued and subsequently served its complaint in 
this proceeding upon the respondent Revlon Products Corporation, 
a corporation, charging it with the violation of the provisions of 
section 3 of said Act. After the filing of answer to the complaint, 
hearings were held at which testimony and other evidence in support 
of, and in opposition to, the allegations of the complaint were intro- 
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duced before the above-named Hearing Examiner, theretofore duly 
designated by the Commission, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after this proceeding regularly came on for final consideration by 
said Hearing Examiner on the complaint, answers thereto, testimony 
and other evidence, and proposed findings as to the facts and conclu- 
sions presented by counsel; and said Hearing Examiner, having duly 
considered the record herein, makes the following findings as to the 
facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Revlon Products Corporation is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of New York, with its principal office and 
place of business located at 745 Fifth Avenue, New York, New York, 
and its factory located at 137th Street and Third Avenue, New York, 
New York. 

Par. 2. Respondent is now and for many years last past has been 
engaged in the manufacture, sale and distribution of various cosmetic 
products, including nail enamels and polishes, lipsticks, facial creams 
and manicure implements. Respondent sells a substantial portion of 
its cosmetic products to distributors or jobbers, who will hereinafter 
be referred to as beauty supply jobbers, who in turn resell respond- 
ent’s cosmetic products to beauty shops and beauty salons. Respond- 
ent also sells its cosmetic products directly to department stores and 
retail drugstores, but these sales are not involved in this proceeding. 

Par. 3. Respondent causes its cosmetic products, when sold, to be 
transported from its factory in the city of New York and State of 
New York to purchasers thereof, including beauty supply jobbers, 
who are located in the various other States of the United States and in 
the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said cosmetic 
products in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 4. In the course and conduct of its business, the respondent 
is now, and, during the times mentioned herein, has been, in substan- 
tial competition in interstate commerce with persons, firms, partner- 
ships and other corporations in the sale and distribution of its cosmetic 
products. 

Par. 5. Respondent was incorporated under the laws of the State 
of New York in 1933 and originally sold a line of manicure prepara- 
tions for use on the nails and hands. Later respondent added mani- 
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cure implement and various cosmetic preparations, including lipsticks, 
which latter item has become a principal factor in the line of cosmetic 
preparations sold and distributed by it. Giving consideration to all 
of the cosmetic preparations now sold by respondent and the many 
different shades and colors in which such preparations are sold, re- 
spondent presently sells approximately 200 different cosmetic prepa- 
rations. Respondent’s preparations are nationally advertised by 
magazines, radio, television, newspapers and displays and respond- 
ent’s manicure preparations and lipsticks constitute prestige and 
demand items in the trade. While starting as a small company with a 
very limited capital, respondent has become a dominant factor in the 
nail polish and enamel and the lipstick field. 

Par. 6. According to the testimony, there are 14 companies which 
manufacture manicure instruments. It was also stipulated in the rec- 
ord that there are 89 companies which make liquid nail enamel ; 65 com- 
panies which make massage cream; 95 companies which make hand 
cream; 142 companies which make hand lotion; 145 companies which 
make lipstick; and 153 companies which make cleansing creams. ‘The 
record does not disclose the duplication of companies in the above 
figures, but there can be no doubt from the record generally that a 
substantial number of the above companies manufacture more than 
one cosmetic product and would subsequently appear in more than 
one of the above categories. The record is also silent as to the num- 
ber of these companies who sell their products to beauty supply job- 
bers. Based upon the testimony of beauty supply jobbers with refer- 
ence to the various competitive items handled by them, it appears 
that a substantial number of the above companies do not sell to beauty 
supply jobbers, but instead confine their sales to department. stores, 
drugstores, five and ten cent stores, and other channels of distribution. 

Par. 7. Beauty supply jobbers are a very important method of get- 
ting distribution of any cosmetic manufacturer’s products to the 
beauty salons located throughout the United States. There are ap- 
proximately 120,000 beauty salons located throughout the United 
States and any attempt to deal direct with such a large number of 
beauty salons would entail prohibitive expense, as well as financial 
difficulties on credit risks, and consequently the use of beauty supply 
jobbers is the only practical method of distribution to such beauty 
salons and is relied upon by respondent as well as competing manu- 
facturers. Beauty supply jobbers are recognized:in the trade as being | 
important channels of distribution for the additional reason that they 
are not considered merely order takers but are expected to and do pro- 
mote the cosmetic products which they sell and perform, therefore, 
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an important selling function in gaining distribution to such beauty 
salons. Recognition is given such fact by the cosmetic manufacturers 
as beauty jobbers receive larger discounts than in comparable fields of 
distribution. In fact cosmetic manufacturers generally try to in- 
duce beauty supply jobbers to concentrate on purchasing and pushing 
such manufacturers’ products. 

Par. 8. The public acceptance or demand for a cosmetic product 
has a bearing upon products purchased by the beauty salon. How- 
ever, the acceptance or demand is influenced by the sales effort put 
forth on a particular product and the professional use of a cosmetic 
product in a beauty salon constitutes a professional endorsement and 
has a decided influence on public acceptance of a particular cosmetic 
product. It is, therefore, important to the cosmetic manufacturer to 
reach the beauty salons with his preparations and to have the whole- 
sale avenue of distribution to such beauty salons unimpeded and un- 
restricted. Beauty salons can and do purchase from more than one 
jobber and carry more than one line of nail enamel and other cosmetic 
products. 

Par. 9. There are approximately 1,500 established beauty supply 
jobbers who supply the needs of the beauty salons, of which approxi- 
mately 1,100 might be classified as good credit risks. Respondent uses 
considerable care in the selection of beauty supply jobbers to handle its 
products. Among the qualifications required by respondent are (1) 
efficient sales organization; (2) ability to give full coverage of all 
the beauty shops in the area covered by such jobbers; (3) financial 
integrity, good credit rating and both the ability and disposition to 
pay indebtedness promptly; and (4) ability to sell and promote re- 
spondent’s products. While the beauty supply jobbers so selected 
by the respondent to sell and promote its products are a small per- 
centage of the total number of beauty supply jobbers they constitute 
the leading jobbers in their respective areas of distribution and are 
sufficient in number to give the respondent full coverage of all beauty 
salons located in the recognized trade areas of the United States. 

Par. 10. Beauty supply jobbers, generally, including the jobbers 
selling and distributing respondent’s products, are independently 
owned and operated. Respondent does not contribute to the admin- 
istrative or operating cost of the beauty supply jobbers handling its 
products, and such jobbers are not either agents or employees of 
respondent; but are independent enterprises purchasing respondent’s 
products and reselling the same generally to beauty shops located 
throughout the United States and ordinarily do not sell to drugstores, 
department stores or other retail outlets. 
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Par. 11. When respondent first began doing business it limited 
its products to nail enamel preparations and sold direct to beauty 
shops, but in 1934 began selling through beauty shop supply jobbers 
and by 1935 had adopted as a general policy the granting of exclu- 
sive territory to its beauty supply jobber customers on the condition, 
agreement and understanding that such jobbers would sell only cream 
nail enamel manufactured and sold by the respondent. At the 
beginning of this practice the agreements were both oral and written. 

Par. 12. As early as 1934 the respondent entered into a letter con- 
tract with one of its beauty supply jobbers for the distribution of 
its cream nail enamel. This letter agreement contained the following 
provisions : 

From May, 1934 forward, exclusive sales of Revlon Cream Nail Enamel is 
offered to you in Northern California, that is north of Bakersfield, and also in 
Nevada. 

This agreement can be broken only upon a thirty day written notice by 
either you or us. This protection is further based on your selling only one 
cream nail enamel, that is Revlon Cream Enamel, as declared in your letter 
of March 6th. (CX 88) 

Par. 18. About 1938 or 1939 the respondent began the manufac- 
ture of hand creams and lipsticks. In 1938 or 1939 it acquired the 
Farel Destin line of cosmetics which was operated as a separate or 
affiliated company until finally absorbed by respondent in 1947. Mani- 
cure implements were added to respondent’s line in 1939. As its 
products were increased in number, later agreements were not limited 
to nail enamel but granted certain designated sales territory on condi- 
tion that the beauty supply jobbers carry Revlon products only. In 
most instances the sales territory was granted to the particular beauty 
supply jobber exclusively, but codistributorships were granted in ter- 
ritories comprising the larger cities where more than one jobber was 
necessary to obtain satisfactory coverage of beauty salons. 

Par. 14. During the years 1942, 1943 and 1944, respondent entered 
into written letter agreements with 19 of its beauty supply jobbers. 
One of the letter agreements, which is typical of those used in 1942, 
contained, among other things, the following provisions: 

As agreed, in granting you the co-distributorship for San Francisco and the 
immediately adjacent vicinities, you will carry Revlon manicure preparations 
only. It is also agreed that you will clear your stock of other polishes and 


manicure preparations and effective immediately you will not reorder on these 
items. 


In accordance with our co-distributorship plan, both parties reserve the right, 
at all times, to terminate this relationship with or without cause and without 
any liability of any kind or nature to either party by reason of such termina- 
tion and in the event of such termination you will ship to our factory within 
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fifteen days after you receive notice of such termination, all Revlon mer- 
chandise and display material you have on hand at the time said business 
relationship is terminated. On receipt of this merchandise, we will issue credit 
to you in accordance with our Return Goods Schedule, plus the cost of shipping 
this merchandise to our factory. However, we cannot guarantee to issue credit 
if this merchandise is not shipped within the stipulated time. 

Please acknowledge receipt of this letter and signify that you are in full 
understanding and agreement with its provisions by affixing your signature 
to attached white copy and returnittous. (CX 19) 


Another letter agreement typical of those used in 1944 contained, 
among other things, the following provisions: 


It is understood that in consideration for granting you the distributorship for 
Albuquerque, you will, of course, carry Revlon preparations only and accord- 
ingly promptly dispose of any stock you may have on hand of other preparations. 

It is also understood that in accepting the distributorship, you agree to sell 
Revlon merchandise to beauty salons only. Under no consideration may you 
supply any other outlets such as department stores, drug stores, post exchanges or 
ship stores. 

An indispensable companion to the intrinsic excellence of Revlon products is 
the constant maintenance of wholesale and sound merchandising standards. To- 
gether they have given Revlon its eminent place in the beauty world. A prime 
contributing factor in achieving these standards is our plan of reciprocal exclu- 
sive distributorship, the success of which rests, as must be obvious to you, upon 
the utmost cooperation and mutual good will. 

Experience has shown that the enviable position enjoyed by our products can 
best be maintained if we reserve the right to resolve any questions that may arise 
concerning merchandising policies or practices in order to check those which may 
tend toward an adverse effect upon that position. This control, to be effective, 
must necessarily carry with it the right to terminate any distributorship if for 
any reason, in our sole judgment, that should become unavoidable. 

It must, therefore, be clearly understood at the outset that if we should ever 
have occasion to exercise this right in your case that there will be no liability 
whatsoever to you on our part. In such circumstances, we will, of course, expect 
you to return, within fifteen days from receipt of written notice to that effect, all 
Revlon merchandise and display material which you may then have on hand. 
Upon receipt thereof, we will issue credit to you in accordance with our return 
goods schedule. However, we cannot guarantee that we will accept such mer- 
chandise for return after this stipulated period. 

We shall appreciate it very much if you will signify your full accord with the 
above agreement in its entirety by affixing your signature to the attached white 
copy and returning to us. (CX 1) 


Par. 15. In 1948 the respondent, for the purpose of formalizing al- 
ready established policies, which included the exclusive dealing fea- 
tures, issued and caused to be executed by its beauty supply jobber , 
customers a formal contract known as Distributors Franchise A gree- 
ment. This is clearly indicated by the form letter which accompanied 
such contracts, which read in part as follows: 
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Up to the present the Franchise Agreement between you and Revlon has been 
on a loose gentleman’s agreement basis. We accepted you because we felt you 
can give our products. the type of distribution and representation they required, 
and you chose to undertake this representation of Revlon because the line offers 
certain definite advantages over other available lines of the same class of 
products. 

There is no question that Revlon has lived up to everything expected of it. 
Today it leads the world in the sales and promotion of its type of products. You 
are one of a limited number of selected Distributors, with all the advantages 
which. accrue. 

Our distribution has now reached a stage where it would be better for all con- 
cerned to have a formal Franchise Agreement which specifically lists those points 
on which absolute agreement must be reached if we are to take the fullest ad- 
vantage of potential sales of Revlon Products. A definite understanding of the 
minimum policy requirements will save a great amount of time and effort now 
consumed by you and ourselves to maintain uniform adherence to our sales 
policy. 

The Franchise Agreement we are sending you herewith has been carefully 
formulated over a period of several years. It contains very little that is new or 
that has not already been discussed many times between you and Revlon repre- 
sentatives or executives. It formalizes already established policies and terms of 
sale, and it clarifies Revlon’s obligations to you. * * * (CX 39). 


When the contract was executed by the jobber customer and for- 
warded to respondent, it in turn executed such contract and returned 
a copy to the customer with an accompanying letter containing state- 
ments of which the following is typical: 

Enclosed herewith is your copy of the Revlon Distributors Franchise Agree- 
ment, properly executed. 

Now that we have formalized our agreements by this contract, there will be 
no guesswork in our relationship. We both know what we are expected to do. 

Revlon will scrupulously carry out its obligations under this agreement, and we 
are certain that you will do likewise. 

We believe this is one more landmark on the road to bigger sales volume 
through fullest cooperation between Revlon and its Distributors. (CX°17) 


Par. 16. During the years 1948 and 1949 the respondent sent such 
Distributors Franchise Agreements to all its beauty supply jobbers 
throughout the United States with the exception of those located in the 
State of Texas. These contracts were executed by 157 of respondent’s 
176 beauty supply jobbers.!. Among other things, these contracts all 
contained the following provisions: 

3. (a) The Distributor will purchase exclusively from Revlon all of its require- 
ments of the products mentioned in “Schedule B,” subdivisions (I), (II) and 


(IIT) except such products set forth in subdivision (2) which are a part of or 
are a complete make-up and treatment line. With respect to the products men- 


1 These figures include approximately 23 branch offices located in separate and distinct 
territories and which were handled by the respondent as separate and distinct entities to 
the extent of separate contracts being executed with them. 
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tioned in subdivision (3) the Distributor may handle similar products made 
especially for it and may distribute the same under its own brand or trade name. 

5. The Distributor will not, directly or indirectly, manufacture, sell or offer 
for sale at wholesale any products identical with, similar to or which are sold 
in competition with any Revlon products set forth in “Schedule B” except as 
provided for in paragraph “3” hereof. 

11. In the event of a breach of any of the terms, covenants or conditions of 
this agreement on the part of the Distributor, Revlon may terminate this agree- 
ment and said termination, unless otherwise specifically provided for in this 
agreement, shall be by notice effective five (5) days from the date of mailing 
thereof. (CX 3) 


Schedule “B” was a part of this form contract and provided as 
follows: 


SCHEDULE “B” 
Subdivision I 
Nail Enamel 
Nail Enamel Base Coats 
Nail Hnamel Top Coats 
Nail Enamel Fast Drying Agent 
Nail Enamel Solvent or Thinner 
Nail Enamel Top and Base Coat 
Lactol (Hot Oil Manicure Treatment) 
Nail Cream 
Cuticle Remover 
Cuticle Oil 
All other manicure and pedicure preparations 
Manicure Implements 
Subdivision IT 
Lipsticks 
Face Powder 
Cheekstick (Cream Rouge) 
Cake Rouge 
Hand Cream 
Hand Lotion 
Foundation Make-Up 
Hand Massage Cream 
Night Hand Cream 
Hand Cologne 
Subdivision IIT 
Nail Enamel Remover 


Par.17. The letter agreements and franchise agreements and meth- 
ods of sale adopted by the respondent as hereinbefore described consti- 
tute sales or contracts for sale of respondent’s cosmetic products on 
the condition, agreement or understanding that the purchasers thereof 
shall not deal in cosmetic products sold and distributed by competitors 
of the respondent. The aggregate dollar volume of cosmetic products 
annually sold by respondent to its beauty supply jobber customers 
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under restrictive conditions, understandings and agreements as set out 
in its letter agreements and Distributors Franchise Agreement was 
substantial. In 1949 the sales to beauty supply jobbers of cosmetic 
products falling within Subdivisions I, II and III of Schedule B of 
the Distributors Franchise Agreement, hereinbefore described, 
amounted to $1,512,939.54. 

Par. 18. It was contended by the respondent that its franchise 
agreement, although executed by many of its beauty supply jobber 
customers has not been followed by such jobbers to any substantial 
extent nor has respondent made any substantial attempt to enforce 
its terms, and that whatever contractual validity these agreements 
may have had originally, has been lost in inconsistent action upon the 
part of the beauty supply jobbers and acquiescence therein by respond- 
ent. The fact that the respondent may have acquiesced in the sale of 
certain cosmetic products by its beauty supply jobbers, which were 
in fact competitive with products sold by the respondent, constitutes 
no defense to this proceeding as the power to enforce the exclusive deal- 
ing clause in its contract is ever present. Furthermore, the exclusive 
dealing clause of respondent’s contract, when considered in conjunc- 
tion with the right of cancellation by respondent, is a sufficient deter- 
rent to require compliance with the contract, particularly in view of 
the fact that respondent’s cosmetic products are prestige items which 
are in demand by beauty salons. 

Par. 19. Testimony in support of the above contention dealt with 
cosmetic products other than the nail enamel line. The franchise 
agreements, hereinbefore described, while permitting the purchase of 
certain competitive items when part of a complete make-up and treat- 
ment line, required the nail enamel line to be purchased only from the 
respondent. Insofar as nail enamel is concerned, the respondent has 
required compliance with, and its beauty supply jobber customers have 
strictly adhered to, the exclusive dealing requirements of the several 
contracts and agreements. Representatives of 54 beauty supply job- 
ber customers of the respondent testified in this proceeding. Not one 
of these testified to the handling of any nail enamel other than that 
supplied by the respondent and only 2 were handling a competitive 
nail polish. Benjamin Breslauer of A. Breslauer Company, manufac- 
turer and distributor of The Contoure line of cosmetics, testified that 
nail enamel was introduced into their line in 1938. He named 34 
beauty supply jobbers who handled his line and who were also jobbers 
for respondent but who did not handle Contoure nail enamel. Repre- 
sentatives of 19 of these beauty supply jobbers appeared as witnesses, 
but, while they denied certain conversations with Breslauer as to their 
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reasons for limiting their business to Revlon nail enamel, it is quite 
clear that these jobbers did not handle nail enamel competitive with 
that supplied by respondent. Many of these jobbers gave the lack of 
demand for competitive nail enamels as the reason why they did not 
carry competitive nail enamels. However, there is substantial evidence 
to the effect that beauty salons carry more than one brand of nail 
enamel, indicating that a demand for competitive nail enamels did in 
fact exist. 

Par. 20. There is a preference on the part of beauty supply job- 
bers to sell respondent’s cosmetic products because of the advertising 
done on these products and the assistance given by respondent in 
promotional work, all of which operates to make the sale of respond- 
ent’s products less difficult than other products. Evidence was in- 
troduced to this effect through a large number of beauty supply 
jobbers and also to the effect, that, from an economic standpoint, it 
is more satisfactory for a beauty supply jobber to confine his efforts 
to one line of cosmetics or nail preparations because it reduces in- 
ventory outlay and permits concentration on fewer items and avoids 
accumulation of obsolete inventory. There has been established in 
this record that while respondent’s cosmetic products are prestige 
items, there is in fact a demand by beauty salons for cosmetic prod- 
ucts produced by other manufacturers. Whether or not he should 
meet the demand of the beauty salon for various lines of cosmetic 
products or confine himself to respondent’s line should be left to the 
decision of the beauty supply jobber free of any obligations placed 
upon him by a contractual requirement to deal in only one line of 
cosmetics. No matter how compelling this advantage might be or 
how great the assistance furnished by the respondent by sales pro- 
motions and advertising, it does not justify the evasion or violation 
of the statutory provisions dealing with exclusive dealing contracts. 
While a beauty supply jobber, who is engaged in an entirely private 
business has the right freely to exercise his own independent dis- 
cretion as to parties with whom he will deal or stop dealing for 
reasons sufficient to himself, this should be left to the decision of the 
beauty supply jobber free of any contractual requirement to deal in 
only one line of cosmetics. 
~ Par. 21. The testimony with reference to preference and economic 
advantage was also introduced by the respondent for the purpose of 
showing that no injury had been sustained by its competitors by 
reason of the exclusive dealing feature of its contracts. As a matter 
of fact, however, there is substantial evidence that beauty supply 
jobbers, did, in fact, consider themselves bound by the restrictive 
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provisions in respondent’s contracts, and as a result either tem- 
porarily or permanently discontinued the purchase of cosmetic prod- 
ucts sold and distributed by competitors of respondent. For example: 

(1) On May 1, 1945, Carl Zolov, Manager of the Maine Beauty 
and Barber Supply Company, wrote Northam Warren Corporation, 
manufacturers and distributors of “Peggy Sage” cosmetics : 

We have recently been appointed a Revlon distributor for our territory. 
No doubt you are familiar with the fact that Revlon distributors are not per- 
mitted to carry any other kind of nail polish. 

Will you therefore please give us permission to return to you our stock of 
Peggy Sage Nail Polish. If you would like to have this sent to any other 
distributor, please advise us and we will act accordingly. (CX 21). 

On June 13, 1945, Zolov again wrote Northam Warren Corporation 
stating that he had previously written that he had taken on the 
Revlon line, and that he wanted to return all Peggy Sage merchan- 
dise for credit. These letters were written at about the time he be- 
came a Revlon jobber, and coincide with the existing arrangement 
between respondent and its beauty supply jobber customers. Five 
years later, on the witness stand, while still a Revlon jobber and 
testifying for Revlon, Zolov attempted to explain this correspond- 
ence by saying that the statements made were a subterfuge to enable 
him to return the merchandise for credit, and that no representative 
of respondent had told him to confine his sales to Revlon nail polish. 
The admission by the witness that he did not tell the truth in the 
first instance tends to destroy his reputation for veracity as a wit- 
ness, and the written statement, made at the time the witness became 
a Revlon jobber, should be accepted as the facts. 

(2) On September 26, 1941, at or about the time he became a 
Revlon jobber, Edward Kaeser of the Nashville Beauty and Barber 
Supply Co. wrote Northam Warren Corporation in part as follows: 

We wish to advise that we have secured a line of nail polish on exclusive 


basis, and this will necessitate our discontinuing other polishes. We would 
like to know if you would prefer taking this off our hands, or our selling this 


at aent price. (CX 20). 

Nine years later, while still a Revlon jobber, Kaeser attempted to 
explain his use of the word “necessitate” as applying to the fact that 
they had an investment in a line of merchandise which was not 
selling and which they felt necessary to discontinue, and that it had 
no reference to the fact that he had become a Revlon jobber. This 
explanation is an afterthought, and a more reasonable and consistent 
construction of this letter is that the exclusive agreement necessitated 


the discontinuance. This is in accord with the existing policy of 
Revlon. 
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(3) Herbert Smullian of the Duchess Beauty and Barber Supply 
Co., immediately upon becoming a Revlon jobber on July 2, 1947, 
wrote the Quality Cosmetics Corporation, distributors of a complete 
facial line of cosmetics, informing them that he had been appointed 
the exclusive Revlon distributor for that area, and requested that he 
be permitted to return shipment of cosmetics just received except 
shampoo, as he would not be able to use same. 

(4) On September 7, 1948, Felton Beauty Supply Co., Inc., wrote 
Radnai, Inc., manufacturers of a competitive hand cream, in part, 
as follows: 

However, because of circumstances, we now find ourselves in a position where 
we will not be able to handle your line. 

We have recently signed an agreement with Revlon Products Corporation, 
which prevents us from handling certain items which might compete with 
items in their own line. Sadly'enough, your Hand Cream .is one of them. 
(CX 35). 

(5) Reid of Reid & Sibell, Inc., testified that Sager, a representa- 
tive of respondent, told him to get rid of LaCross instruments. He 
notified Eberhard, the LaCross salesman, that he could not handle 
that line and stock was turned over to Sommer & Co. Norman B. 
Steven, salesman for Eberhard, confirmed this and testified that in 
the first part of 1939 Reid had told him he had signed a Revlon con- 
tract and had agreed to discontinue competitive lines and could no 
longer purchase Naylon and LaCross implements. 

(6) In 1943 A. J. Houle, a Revlon jobber in Manchester, New 
Hampshire, was told by the Revlon representative that he should 
discontinue purchasing and selling Brit-tex, which is a cuticle re- 
mover. In consequence of this, he discontinued Brit-tex. 

(7) Thomas M. Murphy, of the Royal Supply Co:, on March 13, 
1946, wrote Thomas Products, Inc. : 

Please do not ship our order of 3/13/46. Since we handle Revlon, they do not 
want us to handle competitive items. Do you sell other Revlon jobbers Britex? 
(CX 63). 

Murphy, when called as a witness for the respondent, attempted 
to explain this letter by stating that while he did not want to handle 
Brit-tex because of lack of merit, he did not want to give Thomas this © 
reason, but wanted to let him down easy. This explanation is incon- 
sistent with the fact that Murphy resumed purchases in 1947 of this 
product on which he claimed order was canceled for lack of demand. 

(8) Kirby, the manager of Wahl in Baltimore, in 1949 informed 
Shipman of the House of Lowell, manufacturers and distributors of 
Mary Lowell Hand Cream, that he could not purchase their products 
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because of Revlon contracts, and has not purchased any other prod- 
ucts since. 

(9) On January 8, 1949, Standard Barber & Beauty Supply, Inc., 
of Omaha, Nebraska, wrote the House of Lowell, saying in part as 
follows: 


We are still going around in circles as far as Revlon and your company is 
concerned. After a lot of thought I finally decided to sign that eontract of 
theirs, and sent it to them about December 15th. 

However, I asked them at the same time if they would give us authority to 
continue to handle your line. So far, we have had no answer. They haven’t 
returned the contract to us, O. K.’d or otherwise, so that is as far as we have 
gotten with them. (CX 50-A) 


Subsequent to writing this letter, Standard discontinued purchasing 
from the House of Lowell, and has not purchased since. In a prior 
letter dated October 30, 1948, Standard stated, in part, as follows: 


Now, getting down to your line—since the rumor is going around that all 
Revlon dealers won’t be able to handle your line, it has made quite a nick 
in the sale of your merchandise. Our boys are quite upset about the whole 
thing—to the extent that definitely did not do the business they should have 
on your line. 

* * % * * * * 


Of course, if this isn’t possible, we will work off your stock some way, but 
I am just very much afraid that after we unload this stock, we won't be able 
to re-order. 

As yet, we haven’t signed the Revlon contract. We had two of their people 
working the show with us, but neither of them mentioned it. However, it looks 
like eventually we will have to come to it or possibly give up the Revlon line, 
and I don’t think we want to do that. 

Frankly speaking, we are in a position now so we don’t know which way to 
turn. I know this much—all this conversation has hurt Mary Lowell as far 
as our sales force is concerned. 

What are your other jobbers doing on the Revlon situation? How is the mat- 
ter being taken over the country as a whole? 

If the situation does come to a point where we will shall be forced to discon- 
tinue handling your line, it is going to make us very unhappy, Mr. Shipman. 
We couldn’t ask for better cooperation from a manufacturer than you have given 
us through the years, and your merchandise is the best, and so for that reason 
we have a very difficult decision tomake. (CX 49-A) 


(10) As recently as August 12, 1950, the House of Lowell received 


a letter from Doris R. Schmidt of Schmidt Beauty Supplies, reading 
in part as follows: 


About the most difficult task we have had for a long long time is to have to give 
you the news that we recently became Revlon Dealers. In order to get the 
complete Revlon line we agreed with them to not handle any competitive mer- 
chandise. Your line is the only one we really are going to miss and we can 
assure you that we still think Mary Lowell is one of the top lines in the busi- 
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ness. You realize we have put forth a lot of sales effort in getting your line 
into the shops and it took a lot of forethought on our part to be sure the move 
Wwe made was correct. (CX 82-A). 

Schmidt Beauty Supplies made no purchases from the House of 
Lowell until February 26, 1951, and has continued to purchase since 
that time. 

Par. 21. It was further contended by the respondent that no com- 
petitor had been effectively foreclosed access to any market area. 
This, however, does not constitute a defense to this proceeding, 
particularly when it appears that such competitor has in fact tem- 
porarily or permanently lost the business of certain beauty supply 
jobbers who were the leading jobbers in the particular trade area and 
were forced to seek secondary outlets. While there were many in- 
stances where other jobbers were available in the same trade area, 
these were not of the same standing in many cases and competitive 
manufacturers were deprived of the full coverage of the beauty salon 
business in the trade area involved, by reason of the respondent’s ex- 
clusive dealing contracts, Furthermore, these practices had the ten- 
dency and capacity to create a monopoly in the respondent or in the 
respondent and a limited number of its competitors, for example, there 
are 800 or 900 beauty salons in the city of New Orleans. There are 
only 4 beauty supply jobbers in the city of New Orleans and 2 of these 
are Revlon jobbers. Should one other manufacturer, following the 
respondent’s example, tie up the 2 remaining jobbers by exclusive deal- 
ing contracts, it would create a monopoly or result in the exclusion 
of all other cosmetic manufacturers from this territory. 


CONCLUSION 


The acts and practices as herein found constitute a violation of the 
provisions of section 3 of the Act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies 
and for other purposes,” approved October 15, 1914 (the Clayton 
Act). 

ORDER 


It is ordered that the respondent Revlon Products Corporation, a 
corporation, and its officers, agents, representatives and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale or distribution of cosmetic products in com- 
merce, as “commerce” is defined in the Clayton Act, do forthwith 
cease and desist from: 


1. Selling or making any contract or agreement for the sale of respondent’s 
cosmetic products on the condition, agreement or understanding that the pur- 
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chaser thereof shall not use or deal in or sell cosmetic products supplied by any 
competitor or competitors of respondent ; 

2. Enforcing or continuing in operation or effect any condition, agreement or 
understanding in, or in connection with, any existing contract of sale, which 
condition, agreement or understanding is to the effect that the purchaser of 
respondent’s cosmetic products will deal in and sell only cosmetic products 
supplied by respondent. 


OPINION OF THE COMMISSION 


By Mason, Commissioner : 

This case is before the Commission upon the appeal of the respond- 
ent, Revlon Products Corporation, from an initial decision by the 
hearing examiner holding that it has violated section 3 of the Clayton 
Act. The question for decision is whether respondent’s agreements 
with its franchised beauty supply jobbers are illegal. The record in 
this case is not limited to a showing that a substantial amount of sales 
were made under exclusive dealing contracts. It contains testimony 
of competitors and other evidence showing the effect of these agree- 
ments on competition. The Commission has considered all of this 
evidence, much of which is specifically set out in the initial decision. 

Revlon is a cosmetic manufacturer, well known for its lipsticks and 
cosmetic nail products. This company was organized in 1933, at which 
time its principal line was manicure preparations. It was the de- 
veloper of nail enamel as it is known today, originating the concept 
of broad color ranges in which this product is now sold. 

In about 1939, respondent broadened its line of products. It began 
the manufacture of lipsticks, hand creams and manicure implements. 
It purchased the Farel Destin line of cosmetic products, which it sold 
separately until 1947, when it absorbed those products into the Revlon 
line. Respondent presently sells around 200 different cosmetic items, 
of which its largest selling products are lipsticks, nail enamels and 
allied manicure products. It specializes in the more expensive nail 
enamels and polishes, in which field it is the leader and is dominant. 
Large quantities of these nail products are sold by others, principally 
in the ten-cent store field, but in the quality field, the class of these 
products sold to beauty shops, respondent is by far the largest seller. 
It is also a leading seller of lipsticks, which comprises its largest 
volume of business. 

Respondent originally sold its products to beauty shops only. At 
first it sold to these accounts directly but soon started its present 
method of selling them through beauty supply jobbers. Later it 
began to sell its products to the retail trade generally, both through 
regular jobbers and directly. These sales to the trade generally, in 
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time, became the principal part of its business, accounting for over 
80 percent of its total sales. 

Respondent’s sales to beauty supply jobbers are those which are 
made under the complained of restrictive agreements. There are well 
over one hundred thousand beauty shops in the United States. They 
are served by approximately 1,500 beauty supply jobbers which spe- 
cialize in products purchased by these shops. Of these about 1,100 
are rated as being good credit risks. These jobbers are recognized as 
providing the best means of selling cosmetic products to beauty shops. 
Of these jobbers respondent sells to 176. These are recognized by 
competitors as being the very best jobbers in the field. 

Almost from the first, respondent entered into informal agreements 
which required its beauty supply jobbers to deal in its cream nail 
enamels exclusively. As its line of cosmetic products broadened, it 
recognized that only its nail products had sufficient prestige to en- 
able it to require exclusive dealing. Its beauty supply jobbers were 
not willing to give up handling other products of the large well- 
established cosmetic houses. It, therefore, entered into various re- 
strictive informal agreements which required exclusive dealing as to 
manicure products but which permitted its jobbers to sell other prod- 
ucts of its well-established competitors. These agreements prohibited 
the jobbers from buying from smaller competitors which don’t sell a 
complete cosmetic line. These informal agreements finally culminated 
in its formal written franchise agreement entered into with 157 of 
its beauty supply jobber accounts in 1948. These agreements are 
still in effect. 

Respondent’s franchise agreement with its beauty supply jobbers 
divides its cosmetic products into three subdivisions. The first sub- 
division consists of nail enamel and related manicure products. As 
to this class of products the agreement requires the jobbers to deal 
in respondent’s products exclusively. The second subdivision in- 
cludes lipsticks, face powder, rouge, various types of creams, lotions 
and other make-up cosmetic products. As to these products the 
agreement requires the jobbers to deal exclusively in respondent’s 
products except that they are permitted to deal in any of this class 
of products which are part of a competitor’s complete make-up and 
treatment line. The third subdivision consists of nail enamel re- 
mover. The agreement requires exclusive dealing as to this product 
except that the jobbers are allowed to sell competitors’ nail enamel 
remover under the jobber’s own brand or trade name. 

Respondent’s sales through its beauty supply jobbers, in 1949, 
totaled approximately one and a half million dollars. Of these sales, 
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over six hundred thousand dollars were of nail enamel and the other 
related products listed in subdivision I of the franchise agree- 
ments, over eight hundred thousand dollars were of lipstick and the 
other cosmetic products listed under subdivision II of the agreements, 
and the remainder consisted of sales of about sixty thousand dollars 
worth of nail enamel remover, the product listed in subdivision IIT. 

The record shows that these agreements, although they have not 
been fully complied with by respondent’s jobbers, have resulted in 
certain of them stopping the purchase of certain competitive products. 
Many of the jobbers have purchased some competing products of the 
type listed in subdivision II of the agreement which are not a part of 
a complete line, in violation of their agreement. However, respond- 
ent’s franchised jobbers do not purchase competitive nail enamels. 
Insofar as nail enamel is concerned, respondent has required and has 
secured strict compliance with its exclusive dealing requirement. 

On this record the hearing examiner concluded that these agree- 
ments and respondent’s methods of sale constitute sales or contracts for 
sale of respondent’s cosmetic products on the condition that its fran- 
chise beauty supply jobber purchasers thereof shall not deal in cos- 
metic products of competitors of respondent in violation of section 3 
of the Clayton Act. 

Respondent contends that this is error as its exclusive dealing agree- 
ments have not had, nor is there any likelihood of their having, any 
substantial adverse effect on competition. It contends that the sales 
made under these agreements are not substantial, that the agreements 
have not affected the jobbers’ buying practices at all and that com- 
petitors have free access to all markets through other jobbers. 

In support of its contention that the sales made under its restrictive 
agreements are not substantial, respondent compares the total volume 
of cosmetic sales in the United States with its volume of sales to 
beauty supply jobbers of nail enamel and the other manicure products 
listed in subdivision I of the franchise agreements. It contends that 
the sale of cosmetic products generally is the line of commerce in- 
volved in this proceeding, and that only the sales to beauty jobbers 
of its manicure products listed in subdivision I, on which its exclusive 
dealing requirement is absolute, are made under the form of agree- 
ments covered by section 3 of the Clayton Act. 

The purpose of considering the substantiality of respondent’s sales 
which were made subject to the restrictive agreements is to assist in 
the determination of whether or not the agreements have a substantial 
likelihood of adversely affecting competition. Here there can be little 
question of respondent’s power to substantially restrict competition. 


= a -S* <.™*e 


wre? =. 


REVLON PRODUCTS CORP. 279 
260 Opinion 


It is the largest seller of quality nail enamel, the type handled by 
beauty shops, and dominates that field. It is one of the leading sellers 
of lipstick. It has formal franchise agreements with 157 jobbers, 
and it sells 176, out of 1,100 first-class beauty supply jobbers. Under 
the terms of its franchise agreements, cosmetic companies which do 
not market a full line of cosmetics are completely barred from selling 
these jobber accounts any competitive products. 

Beauty supply jobbers provide the best method for selling cos- 
metic products to the well over one hundred thousand beauty shops 
throughout the country. Selling direct requires a large sales force 
and is impractical especially for the smaller cosmetic houses. Thus, 
these smaller houses are largely dependent on these jobbers to give 
them access to the beauty shop market. Beauty shops are a particu- 
larly important cosmetic market not only because of the volume of 
their purchases but because many women consider the use of a cos- 
metic by a beauty shop as a professional endorsement. This adds 
prestige to the product and, thereby, increases demand for it gen- 
erally. 

Respondent does not have a monopoly of the beauty supply jobbers 
in any trade area, the largest percentage being in New Orleans where 
it has franchised 2 out of 4 of the beauty supply jobbers serving the 
from 800 to 900 beauty shops in the area. Competitors shut off from 
respondent’s jobbers by its agreements presumably can sell through 
the other jobbers in the area. However, respondent’s jobbers are rec- 
ognized as being among the best in the country. And the record 
shows that in some cases the only other outlets available to such com- 
petitors were of lesser quality, and that they were deprived of full 
coverage in the area involved as a result of respondent’s agreements. 
Further, if these contracts are found to be legal, there is a very great 
likelihood that similar contracts will be put into use by respondent’s 
competitors, further restricting the number of beauty supply jobbers 
available to the small cosmetic houses. The cumulative effect of such 
agreements could as effectively close the market to competitors as if 
one company monopolized all of the jobbers. 

Respondent has attempted to show that no actual injury has been 
sustained by respondent’s competitors as a result of these agreements. 
It presented evidence to show the economic advantages of dealing in 
respondent’s products only and contends that these advantages, not 
the agreement, resulted in cancellation of competitive accounts by 
franchised jobbers. It further presented evidence to show that a 
large number of respondent’s dealers still buy cosmetic products 
which are not part of a complete line, in violation of their agreement. 
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However, as analyzed in the initial decision, the record contains 
letters and testimony showing that certain of respondent’s jobbers 
discontinued purchases of competitors’ products because of their 
agreements with respondent. The hearing examiner, who observed 
the demeanor of the witnesses and is thus quite able to judge their 
credibility, did not believe testimony of certain of these jobbers that 
they discontinued purchasing the competitive products for other rea- 
sons and just used their agreement with respondent as an excuse to 
the competitor. We believe he weighed this conflicting evidence 
correctly. 

That these jobber accounts were closed to competitors’ nail enamel 
by these agreements is especially clear. Respondent’s franchises re- 
quire absolute exclusive dealing as to these products. All of the fran- 
chise dealers who testified on the subject stated they sold only re- 
spondent’s nail enamel. In fact, there is no contention that any of 
respondent’s franchised dealers handle any competing product in this 
class. Letters in the record show that competing manufacturers of 
nail enamel and other allied manicure products were told by fran- 
chise jobbers that they were discontinuing purchases because of re- 
spondent’s exclusive dealing requirements. 

We believe that this record establishes that respondent’s franchise 
agreements have a substantial probability of lessening competition. 
This is particularly true as to the provisions requiring absolute exclu- 
sive dealing in respondent’s nail enamel. The greater weight of the 
evidence is that the jobbers who entered into this agreement restricted 
themselves to selling only respondent’s nail enamel because of it. The 
evidence of actual effect of the remainder of the agreement on competi- 
tion is not as great. Certain jobbers discontinued buying from certain 
smaller cosmetic houses which do not manufacture a complete make-up 
and treatment line because of the agreement. Many others did not 
comply fully with this part of their agreement. However, the fact 
remains that as long as this agreement continues in existence, there is a 
likelihood that respondent may enforce all of its provisions. Consider- 
ing the importance of the beauty shop market, the value of beauty shop 
jobbers to cosmetic companies, particularly the smaller ones, in reach- 
ing that market, and the number and importance of the jobber accounts 
which respondent has tied up with its contracts, the conclusion clearly 
follows that there is a probability that these agreements will substan- 
tially lessen competition in the sale of these cosmetic products if they 
are permitted to continue in effect. 

Respondent’s contention that the provisions of its contracts, which 
prohibit purchases of competing cosmetic products which are not part 
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of a complete cosmetic and treatment line, are not in violation of sec- 
tion 3 of the Clayton Act is rejected. Section 3 prohibits the sale of 
goods on the agreement that the purchaser shall not deal in the goods of 
a competitor or competitors of the seller, where the agreement creates 
the requisite likelihood of adverse effect on competition. This section 
is not limited to exclusive dealing agreements but applies equally to 
agreements not to deal with a competitor or class of competitors. Here 
the provisions of respondent’s franchise agreements which require ex- 
clusive dealing in the products listed in subdivision II except for those 
sold as part of a complete line of cosmetics, in effect, prohibit purchases 
from all cosmetic houses which do not sell a complete cosmetic line. 
These agreements are shown to have the requisite likelihood of adverse 
effect on competition and are in violation of section 3. 

Respondent has taken a large number of exceptions to specific parts 
of the initial decision. Certain of these exceptions have been found to 
be valid and have been granted. However, the initial decision in all 
other respects, including its conclusion that respondent has violated 
section 3 of the Clayton Act, is held to be correct. 

We, therefore, are of the opinion that respondent’s appeal from the 
initial decision should be denied. 

Commissioners Howrey and Gwynne did not participate for the rea- 
son oral argument was heard prior to their appointment to the 
Commission. 
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In THE MATTER OF 


SYLVANIA ELECTRIC PRODUCTS, INC., ET AL. 
Docket 5728. Complaint, Dec. 21, 1949—Decision, Sept. 23, 1954 


Dismissal, upon appeal of respondent from the hearing examiner’s decision— 
not opposed by counsel supporting the complaint—on the ground that re- 
spondents had established a cost justification defense, of complaint charg- 
ing the manufacturer of 25 per cent of the domestic production of radio 
receiving tubes with granting discriminations in prices in violation of sec. 
2 (a) of the Clayton Act, as amended, in the sale of such tubes to the largest 
domestic manufacturer of radio receiving sets, and charging the latter with 
violation of sec. 2 (f) of that Act through knowingly inducing and receiving 
such discriminatory prices. 


Before Mr. Webster Ballinger, hearing examiner. 

Mr. James I. Rooney, Mr. James S. Kelaher, Mr. Philip R. Layton 
and Mr. Francis C. Mayer for the Commission. 

Ropes, Gray, Best, Coolidge & Rugg, of Boston, Mass., and Cov- 
ington & Burling, of Washington, D. C., for Sylvania Electric Prod- 
ucts, Inc. 

Weaver & Glassie, of Washington, D. C., and Ballard, Spahr, An- 
drews & Ingersoll, of Philadelphia, Pa., for Philco Corp. 


ORDER GRANTING APPEAL FROM INITIAL DECISION AND DISMISSING 
COMPLAINT 


This matter having come on to be heard by the Commission upon 
the appeal of respondent Sylvania Electric Products, Inc., from the 
hearing examiner’s initial decision, which appeal is not opposed by 
counsel supporting the complaint; and 

The Commission having duly considered said appeal and the en- 
tire record herein and being of the opinion, for the reasons stated in 
re accompanying opinion of the Commission, that the appeal is well 
taken : 

It is ordered that the appeal of respondent Sylvania Electric Prod- 
ucts, Inc., from the hearing examiner’s initial decision be, and it 
hereby is, granted. 


It is further ordered that the complaint in this proceeding be, and 
it hereby is, dismissed. 


OPINION OF THE COMMISSION 


By Carretta, Commissioner : 


This matter is before us upon an appeal by respondent Sylvania 
Electric Products, Inc., from the hearing examiner’s initial decision. 
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Counsel supporting the complaint do not oppose the appeal and state 
that they do not believe the public interest requires an order in this 
proceeding. 

The complaint charges respondent Sylvania Electric Products, 
Inc., with granting discriminations in prices in violation of Section 
2 (a) of the Clayton Act, as amended, and respondent Philco Cor- 
poration with knowingly inducing and receiving discriminatory 
prices in violation of Section 2 (f) of that Act, all in connection with 
the sale by Sylvania, and the purchase by Philco, of radio receiving 
tubes. After taking testimony and other evidence in support of and 
in opposition to the allegations of the complaint, and after consider- 
ing the entire record, including proposed findings and conclusions 
submitted by respective counsel, motion to dismiss filed by respondent 
Philco, and oral orgument of counsel, the hearing examiner made and 
filed his initial decision in which he found that the charge in the 
complaint with respect to respondent Sylvania is sustained by the 
evidence in the record and ordered Sylvania to cease and desist from 
discriminating in prices between competing customers. ‘The hear- 
ing examiner further found that the allegations of the complaint and 
proof are insufficient to constitute a violation of Section 2 (f) and 
dismissed the complaint as to respondent Philco without prejudice. 
Counsel supporting the complaint noted an intention to appeal from 
the initial decision but the appeal was not perfected. 

Respondent Sylvania in its appeal contends that the price dif- 
ferences shown by the record are not unlawful because of the presence 
of cost justification and because the evidence fails to establish the 
requisite competitive injury. Specific exceptions are taken to sub- 
stantially all of the hearing examiner’s findings and conclusions 
which are adverse to respondent Sylvania’s contentions as well as to 
his order and to certain rulings excluding evidence offered by re- 
spondent Sylvania and admitting evidence offered by counsel sup- 
porting the complaint. Counsel supporting the complaint, although 
contending before the hearing examiner that the allegations of the 
complaint with respect to both respondents are sustained and that 
respondent Sylvania had failed to establish its defense of cost justifi- 
cation, now state that they will not argue the issues presented by 
respondent Sylvania’s appeal because they have determined that they 
cannot ask the Commission to sustain the hearing examiner who 
concurred in their previous view that an order should issue covering 
those tube types which are not fully cost justified. They further 
state that the record is clear that the discriminations which are not 
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fully cost justified are largely with respect to a limited number of 
tube types which are not sold in substantial volume. 

We thus have the novel situation of counsel supporting the com- 
plaint asking the hearing examiner to find a violation of the law by 
both the respondents, getting half of what they asked for—a finding 
of a violation by one of the respondents—and now advising us that no 
violation which would warrant an order has been proven. 

The facts of record show that respondent Sylvania sells replace- 
ment tubes to Sylvania distributors at prices higher than those 
charged respondent Philco and that many Sylvania distributors 
paying the higher prices are competitively engaged with Philco Dis- 
tributors, Inc., a wholly owned subsidiary of Philco, and other 
Philco distributors in the sale and resale of such tubes. There are 
approximately 600 types of tubes sold by Sylvania for replacement 
purposes. Each type is sold in different quantities. Many types are 
obsolete and are in limited demand. The price differentials between 
Sylvania distributors and respondent Philco vary as between the dif- 
ferent types of tubes. 

Respondent Sylvania has offered the defense of cost justification. 
In support of this defense a cost accounting study was presented. 
The record contains considerable testimony by experts concerning 
various aspects of this study. That the study was made in good faith 
and generally in accordance with sound accounting principles is 
clearly established. While there are certain items of distribution 
costs which counsel supporting the complaint originally contended 
were not proper to consider in computing costs, the basic question 
presented by the cost study is whether, under the circumstances of 
this case, it is proper to compare the aggregate price difference on 
the entire complement of tubes with the aggregate cost difference. 
In other words, is it proper to use a “weighted average” price in de- 
termining the amount of the differential to be cost justified, or should 
the price differential on each individual tube type be cost justified ? 
Counsel supporting the complaint originally contended, and the 
hearing examiner held, that it was the price difference for each type 
of tube which must be cost justified. If a “weighted average” price 
is used, the price differential between Sylvania distributors and re- 
spondent Philco appear to be substantially cost justified. If the 
individual prices on the different types of tubes are used to determine 
the amounts of the price differentials, some of the price differences 


appear to be more than cost justified while others are not entirely 
cost justified. 
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There is no showing in the case that the lack of uniformity in the 
price spread has any competitive significance. There is no showing 
that the tubes which are in the greatest demand are the ones on which 
the price spread is greater, To the contrary, it appears that the types 
of tubes on which the price differentials are larger are in the least 
demand. Under all the circumstances of this case, we believe that it 
is proper to compare the aggregate price difference with the aggre- 
gate cost difference on the entire complement of tubes sold by re- 
spondent Sylvania. Such a comparison shows that respondent Syl- 
vania’s cost justification defense has been established. The com- 
plaint must, therefore, be dismissed as to both respondents in this 
proceeding. This determination makes it unnecessary for us to rule 
more specifically on each of the exceptions to the hearing examiner’s 
initial decision made by respondent Sylvania in its appeal. 

The appeal of respondent Sylvania from the hearing examiner’s 
initial decision is, therefore, granted and it is directed that an order 
issue accordingly. 

Commissioner Mead concurs in the result, but not in the reasons 
for the dismissal. 


CuarrMAn Howrey, concurring: 

The complaint in this case filed under section 2 (a) of the Clayton 
Act, as amended by the Robinson-Patman Act,’ charged respondent 
Sylvania Electric Products, Inc. with discriminating in price by 
charging its distributors more for renewal radio tubes than it charged 
Philco Corporation. 

Sylvania offered two defenses. It urged that the discrimination had 
no adverse effect on competition, and it offered a cost accounting jus- 
tification for the difference in price. Only the latter issue was con- 
sidered by the Commission on appeal. 

It appears from the record that each radio tube serves a specific 
function. Each has its own specifications and construction. Each 
socket in a radio set, depending on the set’s construction and manu- 
facture, requires a special tube type and no other can be substituted. 
For these reasons it is necessary for distributors of replacement radio 
tubes to handle the entire line, that is, an entire complement of all 
types of tubes. 

Thus we are confronted with a unique marketing situation—one 
where volume and demand are not affected by such normal competitive 
factors as price, consumer preference or profit margins. 


115 U.S. C. sec. 13, 38 Stat. 730, 49 Stat. 1526. 
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Sylvania has approximately 380 distributors located throughout the 
country. These distributors sell to radio servicemen and retail dealers. 
The tubes bear the “Sylvania” brand. Sylvania also sells private 
brand tubes to Philco both for original equipment and for replacement 
purposes. The former, that is, the original equipment tubes, are not 
involved in this case. “Philco” and “Sylvania” brand tubes are of the 
same grade and quality. 

In 1948, the year under study, Sylvania manufactured and sold 
about 600 different renewal tube types. They were sold in varying 
amounts controlled by the quantity of each type previously installed 
in radio sets as original equipment and the length of time they had 
been in use. 

In determining the price differential to be cost justified, Sylvania 
first ascertained the average price per tube paid by its distributors. 
This was compared with the average price per tube which the dis- 
tributors would have paid for the same tubes if accorded the Philco 
price. The distributors paid $4,251,466.16 for 7,635,790 tubes in 1948, 
or a weighted average of $.5568 per tube. If they had been granted 
the Philco price they would have paid $.4003 per tube, or $.1565 less 
per tube.’ The cost differences claimed in the Sylvania study more 
than justified this $.1565 price difference. 

The hearing examiner held, however, that the use of a weighted 
average price in determining the price differential was not proper; 
that it was the price difference on each individual type of tube which 
must be cost justified. ‘The hearing examiner also rejected certain 
accounting principles of respondent and certain minor cost. alloca- 
tions. Counsel supporting the complaint had contended, for example, 
that cash discounts should be cost justified in the same manner as 
quantity or method discounts; ‘ that certain joint field selling expense 
should not be allocated between different products on the basis of gross 
profit margins; that the Philco price used for computation of royalty 
expense was a net price, whereas the Sylvania distributor price used 


* The $.5568 amount was a gross delivered price, whereas the $.4003 amount is what the 
Sylvania distributors would have paid at the Phileo net f. o. b. price. This was taken 
care of in the cost study when sales deduction and costs of distribution were determined. 

* The Examiner stated that the cost study showed a cost difference of $.1574 per tube. 
Respondent claims that the cost difference was actually $.1612 per tube. However, both 
amounts are in excess of the price difference of $.1565. 

‘In 1948 Sylvania distributors earned cash discount on 77 percent of the dollar volume 
of the goods they purchased. On 23 percent of the dollar volume, they paid the extra 
2 percent because of the deferred payment. The price accorded Philco was net of cash 
discount on 100 percent of its purchases. In its cost study Sylvania made a price com- 
parison net of cash discount between Phileo and Sylvania distributors. The study dis- 
regarded the 23 percent of the volume on which cash discount was not earned on the 
ground that the cash discount was uniform and available to all. The hearing examiner 
rejected this theory and held that gross prices before cash discount should be compared. 
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for royalty computation was a gross price; that certain joint sales 
management and research expense should be allocated between dif- 
ferent classes of customers on the basis of time studies instead of being 
treated as an overhead item; and that certain joint expenses involved 
in the handling of paper work in connection with Philco’s original 
equipment and renewal purchases should not be allocated on the basis 
of dollar volume of sales 

All of these items taken together do not add up to much in dollars 
and cents. In fact the elimination of all of them would result in a 
lack of cost justification, on a weighted average basis, of only $.0087 
per tube.’ Without passing on the accounting issues involved in the 
challenged items, and accepting for the moment the correctness of the 
weighted average method, it seems to me that the amount of $.0087 
per tube is de minimis. No cost justification study presented in good 
faith should be rejected because of such a minor cost deficiency. See 
In the Matters of United States Rubber Co., 46 F.T.C. 998, 1012 
(1950), Minneapolis-Honeywell Regulator Co., 44 F. T. C. 351, 381-82 
(1948), and Zhe B. F. Goodrich Co., Dkt. No. 5677 (1954). 

Turning then to the major cost accounting issue, involving cost 
justification of the weighted average difference in price, the Commis- 
sion should, I think, look to the economic and marketing factors which 
control the radio tube replacement market. 

As we have seen, the replacement tube distributors and dealers per- 
form a somewhat mechanical sales function. They cannot “push” one 
type as against another. The volume of some types is, of course, greater 
than others, but this is because existing radio sets (with burned-out 
tubes) contained as original equipment more of some types than others 
and also because many of the 600 types of tubes are becoming obsolete. 

It is true that actual individual price differences varied rather widely 
from tube to tube. However, this fact, according to the record, had 
no economic or competitive significance ; the non-uniformity arose out 
of historical factors, with new tube types being priced as they were 
developed and came on the market. 

While the use of the weighted average price for the whole line seems 
reasonable in this case, it might, of course, be quite different where 
demand was primarily for individual items and the volume of sales 
depended on price differences and other similar competitive factors. 
In the tube industry, however, this was clearly not the case. Demand 
for tubes was inelastic. It was determined not by competitive factors 

°The Examiner erroneously said that the elimination of these items resulted in a lack 

of justification of $.0174 per tube. The maximum claim of lack of cost justification on 


a weighted average basis made by counsel in support of the complaint was this amount 
of $.0087 per tube. 
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but by the structure of the radio set sought to be kept running. For 
such a market only the weighted average price would appear to have 
competitive significance. 

Because of this Sylvania contemporaneously made available to the 
trade figures as to the weighted average price charged by it to distrib- 
utors, the weighted average suggested list price, and weighted gross 
profit on the sale of the entire complement of tubes at the various dis- 
counts from the suggested list price. 

Thus it seems to me that the accounting method employed by Syl- 
vania in this case—the comparison between the aggregate price differ- 
ence on the entire complement of tubes and the aggregate cost 
difference—was responsive to the economic realities of electronic tube 
distribution. 

The question remains as to whether the statute recognizes the real- 
ities of the market place or whether it requires cost justification of indi- 
vidual tube types willy nilly. 

Section 2 (a) of the Act requires cost justification only where price 
differentials may result in adverse competitive effects. It would seem 
appropriate, therefore, to offer a cost defense that deals with the partic- 
ular price differential which may have caused the injury. Here it 
seems clear that any injury would have to stem from the average price 
difference on the entire line, and not from the differentials which pre- 
vailed on individual tube types. 

In determining whether the cost proviso of section 2 (a) should 
receive a reasonable interpretation or a rigid mechanical one, it is 
appropriate, I think, to refer to its origin and history. Section 2 of the 
Clayton Act prior to the Robinson-Patman Act amendment permitted 
price differentials based on differences in quantity. The precise words 
of the old quantity proviso were that “nothing contained herein shall 
prevent discrimination in price between purchasers of commodities on 
account of differences in the * * * quantity of the commodity sold.” 

In the leading case under the old law, the Federal Trade Commission 
charged The Goodyear Tire & Rubber Company with violation of sec- 
tion 2 by selling tires to Sears Roebuck at discriminatory prices.® 
Respondent contended that its contracts with Sears, which involved 
lower net prices than those charged independent dealers, were made 
because of the great difference in the volume purchased by Sears as 
compared with that of the largest independent dealer. 

After some 25,000 pages of testimony the Commission ruled that it 
did “not consider a difference in price to be on account of quantity 


6 In the Matter of The Goodyear Tire & Rubber Co., 22 F. T .C. 232 (193 
2d 620 (1939). heise e 
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unless it is based on a difference in cost, and where based on a difference 
in cost, such difference in price is reasonably related to, and approx- 
imately no more than, [such] difference * * *”* It concluded that 
since the price differential in favor of Sears was not justified by differ- 
ences in cost of transportation or selling, the lower prices were not made 
“on account of” quantity. 

To support this ruling the Commission relied on the views of various 
economists who had written or commented on the subject of quantity 
discounts. These economists had said that insofar as the purchasing 
habits of the customer contribute to savings, it is sound to carry the dis- 
count to the point where the customer receives the benefit of the savings 
he created, that the proper basis for quantity discounts is to make them 
commensurate with the economies that are effected in handling and 
shipping the respective quantities of merchandise. Such discounts are 
equitable, they said, in that the buyer who purchases in large quantities 
is compensated for the carrying or handling charges he assumes when 
he buys in large lots. Based on this reasoning it was concluded that 
quantity discounts which exceeded such savings were a device for cater- 
ing to large buyers and amounted to price cutting. 

The respondent tire company, in refutation, pointed to the language 
of the statute and asserted that it permitted a discrimination that 
would measure the economic advantage of quantity. sales beyond mere 
savings in costs. It pointed to such economic benefits as the value of 
Sears’ volume in removing manufacturing hazards, the avoidance of 
profit fluctuation, the assumption by the buyer of certain risks and 

-drops in raw material prices.® 

While the Commission remained unconvinced the court, on appeal, 
agreed with respondent. “It seems clear,” the court said, “that [old] 
Section 2 of the Clayton Act permits discrimination in price on account 

of quantity without relation to savings in cost.” ® Inthe meantime—in_ 
fact while the matter was pending before the Court of Appeals—Con- 
gress was asked to clarify the situation. The result was the present cost 
proviso of the Robinson-Patman Act which reads: 


“« * * nothing herein contained shall prevent differentials which 
make only due allowance for differences in the cost of manufacture, 
sale, or delivery, resulting from the differing methods or quantities in 
which such commodities are to such purchasers sold or delivered.” 
71d. 329. 
8 The Goodyear Tire & Rubber Co. v. F. T. C.,101 F. 2d 620, 622. 


Id. 624. 
1015 U. S. C. see. 13 (a), 49 Stat. 1526. 
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It was believed at the time that the new proviso was little more than 
a legislative restatement of the Commission’s interpretation of the old 
proviso, namely, that price differentials should be “reasonably related” 
to cost differences. The new proviso was designed to preserve for the 
consumer and the public the benefits of more efficient marketing 
methods, while at the same time protecting small buyers from “un- 
earned” discounts which were not related to savings in cost in serving 
the large buyer.” 

However, within a few years after the passage of the Robinson- 
Patman Act the Commission abandoned this rule of reason approach 
and put respondents to strict cost accounting proof. While there were 
some lingering protestations that mathematical precision would not be 
required, the cost proviso was applied so as to require detailed show- 
ings of individual distribution costs—sometimes to the point of meas- 
uring separate items of expense by variances in mileage, time spent in 
travel, or the number of typed lines per invoice. 

This technical approach was sought to be justified on the ground 
that the distribution activities of practically every company differ 
from those of every other company and what is suitable for one com- 
pany in the way of distribution cost analysis may not fit the situation 
of another company. This, of course, is true. But instead of justify- 
ing rigid and mechanical approaches it merely emphasizes the need for 
elasticity and development of overall techniques by which to measure 
price differentials based on cost differences. 

Cost accounting is by no means an exact science. Methods of alloca- 
tion and proration of distribution costs are in the evolutionary stage. 
Several equally acceptable techniques will no doubt be developed as 
has been the case in the more traditional field of manufacturing cost 
analysis. 

In any event the fact remains that the cost defense has proved largely 
illusory. In only three formal cases, one of which is the instant case, 
has the cost justification been entirely successful.* In two more cases 
cost studies were accepted in part as justifying some portion of the 
price differential." In all the remaining cases of public record the 
cost studies were rejected as inadequate."* 

11 House Rep. No. 2287, 74th Cong. 2d Sess., pp. 9 and 10. 

2 In the Matter of Bird & Son, Inc., 25 F. T. C. 548 (19387) ; In the Matter of B. F. 
Goodrich Co., Dkt. 5677 (1954) ; In the Matter of Sylvania Electric Products, Inc., Dkt. 
5728 (1954). 

13JIn the Matter of Minneapolis-Honeywell Regulator Co., 44 F. T. C. 351 (1948) ; In the 
Matier of U. S. Rubber Co., 46 F. T. C. 998 (1950). 

144In the Matter of Standard Brands, Inc., 29 F. T. C. 121 (1939); In the Matter of 


E. B. Muller Co., et al., 838 F. T. C. 24 (1941); In the Matter of Morton Salt Co., 39 
F. T. C. 35 (1944) ; In the Matter of Standard Oil Co., 41 F. T. C. 268 (1945) ; In the 
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There have been, of course, a large number of cases in which the 
cost defense was explored on an informal basis. Such cases include 
some in which the proposed respondent was able to convince the Com- 
mission’s staff that the cost defense would be successful, and so the 
formal complaint was not issued. They also include cases in which re- 
spondents became convinced that the cost defense would not be success- 
ful or that it was too complex and expensive to be undertaken. 

In none of the cases, with the possible exception of the instant case, 
has the Commission established adequate guiding principles or prece- 
dents for cost analysis. The fact that there are no rules of the game is 
illustrated by the present case where there was not even an agreement 
between the parties as to the treatment of cash discounts, that is, 
whether to compare prices before or after the deduction of cash 
discounts. 

There is a still smaller body of precedents in the courts with respect 
to the cost justification proviso. Two Federal district courts and one 
court of appeals have dealt with the cost justification defense in treble 
damage actions brought under the Robinson-Patman Act. One district 
court rejected the cost defense because of its failure to separate the sel- 
ler’s cost in dealing with each individual buyer.** Another district 
court rejected cost studies for similar reasons, that is, because they were 
not based on individual transactions with individual customers.** This, 
however, was reversed on appeal where the court said: 

“Tt seems to us that the applicable statute discloses no Congressional 
intent to authorize a District Court, in an action such as this, to reject 
a seller’s attempted justification of its quantity discount system unless 
the justification meets all of the requirements which the District Court 
in this case evidently considered essential. If a manufacturer grant- 
ing quantity discounts is required to establish and to continuously 
maintain a cost accounting system which will record the expenses in- 
curred in selling every individual customer and all of the data which 
the plaintiff deems essential, the burden, expense and assumption of 
risk involved would seem to preclude the granting of quantity dis- 
counts, at least until the approval of the plan by the Federal Trade 
Commission had been secured. 

“We cannot say that the District Court was compelled to accept the 
defendant’s justification of the quantity discounts which were granted. 
Matter of Curtiss Candy Co., 44 F. T. C. 237 (1947) ; In the Matter of International Salt 


Co., Dkt. No. 4307 (1952); In the Matter of Champion Spark Plug Oo., Dkt. No. 3977 
(1953). 

1% Bruce’s Juices, Inc. v. American Can Co., 87 F. Supp. 985, aff. 187 F. 2d 919 (C..A. 
5, 195i). 

18 Russellville Canning Co. v. American Can Co., 87 F. Supp. 484 (1949), rev. 191 F. 2d 
38 (C. A. 9, 1951). 
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If, however, the system was adopted in good faith and the cost study 
during the test period of more than four years was honestly maintained, 
and reflected witi: substantial accuracy the differences in selling costs 
as between the customers in Class U and those in Classes A and B, we 
think the court’s conclusion that the justification was inadequate be- 
cause it was not continued beyond the test period, did not reflect cost 
differences as between individual customers, and failed to take into 
consideration conjectural geographical differences in selling costs and 
other matters which might be thought to have some speculative bearing 
on such cost differences, was not justified. 
* * * * * * * 

“ |. We think the District Court in the instant case, in determin- 
ing the sufficiency of the defendant’s attempted justification, applied 
too rigid a standard.” 7” 

The sole comment of the Supreme Court on this subject occurred. in 
the Automatic Canteen case where the Commission contended that the 
buyer had the burden of proving his sellers’ costs. In rejecting this 
contention Mr. Justice Frankfurter said: 

“We have been invited to consider in this connection some of the 
intracacies inherent in the attempt to show costs in a Robinson-Patman 
Act proceeding. Theelusiveness of cost data, which apparently cannot 
be obtained from ordinary business records, is reflected in proceedings 
ugainst sellers. Such proceedings make us aware of how difficult these 
problems are, but this record happily does not require us to examine 
cost problems in detail. It is sufficient to note that, whenever costs 
have been in issue, the Commission has not been content with accounting 
estimates; a study seems to be required, involving perhaps stop-watch 
studies of time spent by some personnel such as salesmen and truck 
drivers, numerical counts of invoices and bills and in some instances of 
the number of items or entries on such records, or other such quantita- 
tive measurement of the operation of a business.” 7® 

These Commission and court decisions demonstrate the necessity for 
a reexamination of the problem of cost analysis under the Robinson- 
Patman Act. 

If the cost justification proviso is ever to be administered success- 
fully, the Commission must, in my opinion, go back to first principles 
and approach the problem with a desire to give full credence to the 
intent of Congress. This intent, as I interpret it, was to make a fair 
adjustment between the protection of small buyers and the welfare 
of the consumer—to preserve for the consumer the benefits of mass pro- 


17 American Oan Co. v. Russellville Canning Oo., 191 F. 2d 88, 59 (C. A. 8, 1951). 
#8 Automatic Canteen Uo. of America v. F. T. C., 346 U. 8. 61, 68 (1952). 
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duction and low cost distribution while prohibiting price favors to 
large buyers that were unrelated and not reasonably attributable to 
savings created by more economical methods of manufacture, sale or 
delivery. 

In the light of the foregoing, it seems entirely proper, under the 
facts ond circumstances of this case, to compare the aggregate price 
difference on the entire complement of radio tubes with the aggregate 
cost difference. Any other holding would, it seems to me, nullify 
the proviso insofar as this respondent is concerned. 
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In THE MATTER OF 


CALVINE COTTON MILLS, INC. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6119. Complaint, Aug. 19, 1953—Decision, Sept. 23, 1954 


Order requiring a corporate manufacturer to cease use of a sales promotion plan 
under which each of its tobacco seed bed covers had a numbered label or 
coupon attached and prizes of farm implements or kitchen utensils were 
awarded to purchasers who happened to hold coupons selected at a “LUCKY 
NUMBER” drawing. 


Before Mr. Everett F. Haycraft, hearing examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. Maurice A. Weinstein, of Charlotte, N. C., for respondent. 


ORDERS AND DEcISION OF THE COMMISSION 


Order adopting initial decision as Commission decision and order to 
file report of compliance, Docket 6119, September 23, 1954, follow: 

This matter having come on to be heard by the Commission upon its 
review of the hearing examiner’s initial decision herein; and 

The Commission having issued a tentative order modifying said 
initial decision in certain respects and having afforded respondent and 
counsel supporting the complaint opportunity to present any objec- 
tions they may have to the proposed modification, and counsel support- 
ing the complaint having filed his objections to the proposed modifica- 
tion; and 

The Commission having further considered the entire record herein 
and now being of the opinion that the hearing examiner’s initial deci- 
sion is adequate and appropriate to dispose of this proceeding: 

It is ordered that the attached initial decision of the hearing exami- 
ner shall, on September 23, 1954, become the decision of the 
Commission. 

It 3 further ordered that respondent, Calvine Cotton Mills, Inc., 
shall, within sixty (60) days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the order to cease 
and desist. 


Said initial decision, thus adopted by the Commission as its decision, 
follows: 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 19, 1953, issued and subse- 
quently served its complaint in this proceeding upon respondent Cal- 
vine Cotton Mills, Inc., a corporation, charging it with the use of unfair 
acts and practices in commerce in violation of the provisions of the 
said Act. After the issuance of said complaint and the filing of an 
answer denying the material allegations of the complaint, a hearing 
was held in Washington, D. C., November 6, 19538, at which time a 
stipulation was entered into whereby it was stipulated and agreed that 
a Statement of Facts signed and executed by J. W. Brookfield, Jr., 
counsel supporting the complaint for the Federal Trade Commission 
and Maurice A. Weinstein, counsel for respondent, which was read 
into the record, may be taken as the facts in this proceeding and in lieu 
of evidence in support of the charges stated in the complaint or in oppo- 
sition thereto; that the said Hearing Examiner may proceed upon 
said Statement of Facts to make his Initial Decision stating his Find- 
ings as to the Facts, including inferences which he may draw from 
the said stipulation of facts and his Conclusions based thereon. Both 
counsel reserved the right to submit proposed findings and conclusions, 
including memorandum on the law and requested oral argument on 
the proposed findings. On said date, oral argument was had on the 
proposed findings which had been submitted by counsel as stipulated. 
In addition four exhibits were received in evidence. Thereafter, this 
proceeding regularly came on for final consideration by said Hearing 
Examiner upon the complaint, answer, stipulation, and exhibits 
received in evidence, said stipulation having been approved by the 
Hearing Examiner who, after duly considering the record herein, finds 
that this proceeding is in the interest of the public and makes the fol- 
lowing findings as to the facts, conclusion drawn therefrom and order : 


FINDINGS AS TO THE FACTS 


ParacraPHy 1. Respondent Calvine Cotton Mills, Inc., is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of North Carolina with its office and principal 
place of business located at 5620 Bergenline Avenue, in the City of 
West New York, New Jersey. 

Par. 2. Respondent for more than six months last past has been 
engaged in the manufacture and sale of cotton fabric products and dur- 
ing the last few months of 1952 and in January and February of 1953 
has been engaged in the manufacture and sale of tobacco seed bed 
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covers in commerce between and among the various States of the United 
States and when sold, said products are caused to be shipped from 
respondent’s place of business in the State of North Carolina to pur- 
chasers thereof located in other States of the United States. Respond- 
ent at all times mentioned herein maintained a substantial course of 
trade in said tobacco seed bed covers in commerce among and between 
the various States of the United States. 

Par. 3. In the course and conduct of its said business and for the 
purpose of promoting the sale and distribution of its said products, 
respondent has distributed through the United States mail and other- 
wise to dealers located in the various States of the United States certain 
literature setting out therein a sales promotion plan for selling its 
products. Said sales promotion plan is described in said literature as 
follows: A circular letter, distributed to wholesale dealers in respond- 
ent’s product, states : 

In order to enable you to get a larger share of the market, at no extra cost, to 
you, we are conducting a “LUCKY NUMBER” drawing, in which everybody 
has a chance to win a valuable prize, whether they purchase 1 or 100 seed bed 
covers. 

Rules 


The beauty of this contest is its simplicity. Every cover has a numbered label 
attached, as per the enclosed. No entries are called for and no skills are de- 
manded. All the customer has to do is save his labels. In March, 19538, the 
end of the season, there will be a drawing of 100 lucky numbers in Charlotte, 
N. C., which numbers will be publicized. All any one has to do who holds the 
lucky numbers, is to fill in his name and address, mail it to us in Charlotte, and we 
will forward to them, their lucky prize. 

Advertising 

Every bale contains a large window poster and window streamer for the 
retailer to post in his window. The covers are also packed in an attractive carton 
so that it will serve as an advertising piece while it is on the retailers’ floor. 


Posters furnished respondent’s dealers for display to the purchasing 
public in connection with the aforesaid plan state : 


Buy Calvine Seed Bed Covers Here! 
SAVE your lucky numbers 


CALVINE LUCKY NUMBERS ARE GOOD FOR 
FREE FARM IMPLEMENTS 


Over 100 Useful Implements And Appliances 
Given Away—Winners In Every Area! 


No entries to send in, no slogans to write—here’s the world’s easiest contest! 
Just save the lucky number labels on your Calvyine seed bed covers. Next 
March a public lucky-number drawing in Charlotte will pick more than 100 
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Winners to fine farm implements and kitchen appliances. Lucky numbers will 
be announced locally. Then mail in your lucky number to Calvine and your 
prize will be shipped to your door. 

FREE—You don’t have to buy anything to be a winner. Just save your Cal- 
vine Labels or write Calvine Cotton Mills, Charlotte, North Carolina, for free 
label with lucky number! 


Save this coupon Watch for 
and win a valuable prize Free date & Location 
THIS MAY BE YOUR LUCKY of drawing 

Number ! 


to CALVINE 
tobacco seed bed cover 


Calvine Cotton Mills 
Charlotte, N. C. 
And the paper wrappers in which the tobacco seed bed covers are 
packed contain the following legend: 


Save this coupon and Win a Valuable Prize FREE! 


THIS MAY BE YOUR LUCKY 
Number ! 


CALVINE 
World’s Finest 
tobacco seed bed cover 


Calvine Cotton Mills 
Charlotte, N. C. 


Prizes are awarded to purchasers of respondent’s products in ac- 
cordance with the above-described plan and prizes were also awarded 
to those who wrote for and received without cost a label number from 
the company without purchasing any of respondent’s merchandise. 

In accordance with the sales promotion plan above-described, a 
drawing was held on March 380, 1953, at Charlotte, North Carolina. 
One hundred two winning numbers were drawn and merchandise dis- 
tributed to the holders of the winning numbers in accordance with 
the terms of the advertising as set out above. The members for- 
warded or mailed to those who requested them without making a 
purchase were included with the numbers or labels of those who had 
made purchases for the purpose of the drawing. 


CONCLUSION 


The awarding of prizes, consisting of articles of merchandise, by 
means of a drawing as hereinbefore set forth constitutes a game of 
chance, lottery or gift enterprise. Many persons are attracted by 
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respondent’s sales promotion plan and the element of chance involved 
therein and are thereby induced to buy and sell respondent’s mer- 
chandise. 

The use by respondent of a sales promotion plan involving a game 
of chance, lottery or gift enterprise as herein set forth in promoting 
the sale of or in selling respondent’s products is contrary to the 
public interest and is contrary to an established public policy of the 
Government of the United States. The Federal Trade Commission 
Act condemns any method of competition in interstate commerce 
which is contrary to public policy, Ostler Candy Co. vs. F. T. C., 106 
F. 2d 962, 965. The use of a sales method which involves an element 
of chance is contrary to public policy, 7. 7. C. vs. R. F. Keppel & 
Bro., 291 U.S. 804, 318; Chicago Silk Co. vs. F. T. C., 90 F. 2d 689; 
Wolf vs. F. T. C., 185 F. 2d 564, 566-7. 

In the light of the foregoing, the aforesaid acts and practices of the 
respondent as set out in Paragraphs One through Three are all to the 
prejudice of the public and constitute unfair acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER 


It ts ordered that the respondent Calvine Cotton Mills, Inc., a cor- 
poration, its officers, representatives, agents and employees, directly 
or through any corporate or other device, in connection with the of- 
fering for sale, sale, and distribution of tobacco seed bed covers or any 
other merchandise in commerce as “commerce” is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from: 

1. Advertising or using any sales promotion plan or scheme 
whereby purchasers of its said products are entitled to participate in 
a drawing for prizes, the award of which is or will be dependent on 
lot or chance. 

2. Selling or otherwise disposing of any merchandise through the 
use of, or by means of, a game of chance, gift enterprise or lottery 
scheme. 


SPECIAL CONCURRING OPINION OF COMMISSIONER CARRETTA 


I agree with my colleagues on the Commission that respondent’s 
sales promotion plan, which involves an element of chance, is contrary 
to the public interest and to an established public policy of the Govern- 
ment of the United States and constitutes an unfair practice which 
should be prohibited. I also believe that the order to cease and desist 
which is being issued herein is adequate and appropriate to prohibit 
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a continuation of the practice. However, I think it should be made 
clear that, in my opinion, respondent’s practice is not being condemned 
because it is a technical lottery, but because it is a method of mer- 
chandising which constitutes an unfair trade practice. I believe the 
Commission should not be concerned with whether the three essential 
elements of a lottery, namely, prize, consideration, and chance are all 
present in respondent’s sales promotion plan or whether the plan con- 
travenes any of the criminal statutes with respect to lotteries. Rather, 
it should be concerned only with the unfair trade practice of dis- 
tributing merchandise by means which are contrary to public policy. 
It is clear that respondent’s sales promotion plan was intended to 
appeal to the gambling instincts of purchasers and prospective pur- 
chasers and was therefore contrary to public policy. 

The Commission and the courts have heretofore considered numer- 
ous sales promotion plans similar in essential respects to the respond- 
ent’s plan. Concerning one such plan the Supreme Court said: “It 
employs a device whereby the amount of the return they receive from 
the expenditure of money is made to depend upon chance. Such de- 
vices have met with condemnation throughout the community. With- 
out inquiring whether, as respondent contends, the criminal statutes 
imposing penalties on gambling, lotteries and the like, fail to reach 
this particular practice in most or any of the States, it is clear that 
the practice is of the sort which the common law and criminal statutes 
have long deemed contrary to public policy.” (“7C v. R. F. Keppel 
& Bro., Inc., 291 U. S. 304, 3138 (1934).) In Modernistic Candies, 
Ine., v. FTO, 145 F. 2d 454, 455 (1944), the Circuit Court of Appeals, 
Seventh Circuit; had before it a plan of merchandising whick did 
not in and of itself constitute a technical lottery but which did aid 
and encourage merchandising by gambling. Of this plan the court 
said: “It is clear that the Federal Trade Commission has the power 
to eradicate merchandising by gambling in interstate commerce. We 
think the Commission also has the power to prohibit the distribution 
in interstate commerce of devices intended to aid and encourage mer- 
chandising by gambling. The gamblers and those who deliberately 
and designedly aid and abet them are both engaged in practices con- 
trary to public policy. Merchandising by gambling should not be 
divided into insulated acts, which appear innocent when examined 
separately. This unfair practice should be viewed as a whole. If 
the Federal Trade Commission is to police merchandising by gambling 
it must police those who designedly and deliberately aid and abet 
this practice. We think the Commission has such power.” (See 
also: Chicago Silk Co. v. FTC, 90 F. 2d 689 (1937) ; Aritetzk-v. FTC 
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125 F. 2d 351 (1942) ; Koolish v. FTC, 129 F. 2d 64 (1942) ; Wolfe v. 
FTC, 135 F. 2d 564 (1943); Jaffe v. FTC, 139 F. 2d 112 (1948) ; 
Chas. A. Brewer & Sons v. FTC, 158 F. 2d 74 (1946).) 

The fact that under respondent’s sales promotion plan it was pos- 
sible for persons to obtain label numbers and to participate in the 
“lucky number” drawing without purchasing any of respondent’s 
merchandise cannot be properly considered separate and apart from 
the other facts. It is the use of the plan as a whole which constitutes 
an unfair practice. There is no necessity to determine whether any 
particular part of the plan, if used alone, would or would not con- 
stitute an unfair practice. 
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HARRY A. BURCH TRADING UNDER THE NAMES OF 
WASHINGTON INSTITUTE OF PRACTICAL NURSING 
AND NATIONAL TRAINING SERVICE 


CONSENT ORDER ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6170. Complaint, Feb. 11, 1954—Decision, Sept. 23, 1954 


Consent order requiring the operator of a correspondence school in Seattle, 
Wash., to cease misrepresenting the nature of his school and the oppor- 
tunities for employment in the field of practical nursing, among other things. 


Before Mr. Abner KE’. Lipscomb, hearing examiner. 
Mr. Charles 8. Cox for the Commission. 
Mr. R. Wayne Cyphers, of Seattle, Wash., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Harry A. Burch, 
trading as Washington Institute of Practical Nursing and National 
Training Service, hereinafter referred to as respondent, has violated 
the provisions of said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacraPy 1. Respondent Harry A. Burch, is an individual trad- 
ing under the firm names of Washington Institute of Practical Nurs- 
ing and National Training Service, with his principal office and place 
of business located at Suite 203, Paramount Theater Building, 907 
Pine Street, in the city of Seattle and State of Washington. 

Par. 2. Respondent is now, and has been for more than two years 
last past, engaged i in the sale and distribution in commerce between 
and among the various States of the United States of courses of in- 
struction; meludmg-among others-a course in practical nursing, which 
said courses are pursued through the medium of the United States 
mail. Respondent causes said courses of instruction to be transported 
from his said place of business in the State of Washington to the 
purchasers thereof located in the various States of the United States 
other than the State of Washington. 
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Par. 3. There is now, and has been at all times hereinafter men- 
tioned, a substantial course of trade in said courses of instruction so 
sold and distributed by respondent in commerce between the various 
States of the United States. 

Par. 4. In the course and conduct of his business, as aforesaid, 
respondent makes use of advertisements in newspapers, circulars and 
return postal cards addressed to boxholders generally, bearing the 
return address National Training Service and inviting inquiries with 
respect to the several training courses enumerated in Paragraph 2 
hereof. Respondent also employs sales agents who call upon pros- 
pects for the purpose of soliciting orders for the purchase of said 
courses of instructions. Specifically in connection with the sale of 
said course in practical nursing, respondent, by any one or more of 
the foregoing means and oral statements made by said sales agents, 
represents and implies: 

1. That there is an acute national shortage of nurses who are 
needed for hospitals, sanitoriums, doctor’s offices and home nursing, 
and that persons completing respondent’s course of instruction will 
aid in alleviating such shortage. 

9. That women from 17 to 60 years of age are urgently needed to 
prepare for practical nursing at home and that the opportunities in 
said field are unlimited. 

3. That a high school education is not required or necessary to 
study respondent’s course of instruction or to become a licensed or 
graduate practical nurse. 

4. That said course is “a practical theoretical course” which may 
be mastered easily through home study. 

5. That respondent operates a training school and maintains a 
competent teaching staff. . 

6. That completion of said course of instruction enables students— 

(a) to obtain employment as nurses or graduate practical nurses 
in hospitals, sanitoriums or doctors’ offices ; 

(b) to qualify for State examinations for registered or licensed 
practical nurses; 

(c) to qualify for general nursing and perform all duties except 
attendance in surgery. 

7. That respondent’s school is recognized or accredited in the medi- 
cal and nursing professions. 

8. That the diploma issued by respondent gives the holder thereof 
accredited standing or is equal to a practical nurse’s license. . 

9. That students may cancel their contracts of purchase at any time 
without obligation to pay any balance due on the purchase price. 
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Par. 5. The foregoing representations and implications are false, 
deceptive and misleading. In truth and in fact: 

1. Regardless of any acute national shortage of nurses which may 
exist, persons who complete respondent’s course of study will not 
alleviate such shortage, nor are they qualified to take advantage of 
the opportunities for employment which may exist in the field of 
nursing. 

2. Generally, women are not urgently needed to train as practical 
nurses and respondent’s course does not train them adequately for 
said vocation, and the opportunities in the field of practical nursing 
for respondent’s students are not unlimited. 

8. Although respondent may not require his students to possess a 
high school education, such qualification is nevertheless necessary and 
required for persons desiring to become graduate or licensed practical 
nurses. 

4. Respondent’s said course may not be mastered easily through 
home study for the reason that it includes a number of subjects which 
require demonstration and practice on patients. 

5. Neither respondent nor his employees are qualified by training 
or experience to teach practical nursing, and no teaching staff is 
maintained. 

6. Completion of said course does not qualify persons to obtain 
employment as nurses or graduate practical nurses in any institution 
devoted to the care of the sick. Such persons could find employ- 
ment in hospitals only as nurses’ aides, and in that capacity would 
be hired regardless of whether they had any previous training; said 
course does not enable any person to qualify as a registered or li- 
censed practical nurse or be eligible for the taking of any State 
examinations therefor; nor does said course qualify such person to 
perform all nursing duties. 

7. Respondent operates no training school and said course of in- 
struction is not recognized or accredited in the field of practical 
nurse education. To obtain such recognition and accreditation, min- 
imum standards must be complied with, which include several months 
of resident study of theoretical subjects and at least six months of 
practical training on live patients under the supervision of regis- 
tered nurses in a hospital approved and accredited for that purpose. 

8. The so-called diploma issued by respondent to persons having 
completed said course is of no effect or validity whatever, and gives 
neither an accredited standing nor constitutes the equivalent of a 
license to engage in practical nursing. 
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9. Purchasers of said course cannot cancel their contract of enroll- 
ment and discontinue the payments due thereon; on the contrary, 
respondent demands payment of the full purchase price regardless 
of any cancellation. 

Par. 6. The use of the word “institute” in respondent’s trade name 
implies the existence and operation of a resident institution of higher 
learning with a staff of competent, experienced and qualified edu- 
cators offering instruction in the arts, sciences and other subjects of 
higher learning. 

In truth and in fact, respondent’s business is not an institute within 
the generally accepted meaning of said term. Respondent offers no 
training in a resident school in any subject of higher education, his 
business consisting only of selling courses of instruction in voca- 
tional subjects by correspondence. 

Par. 7. The statements and representations made by respondent, 
as aforesaid, have the tendency and capacity to mislead and deceive 
members of the purchasing public into the belief that said state- 
ments and representations are true and to induce a substantial num- 
ber thereof to subscribe to and purchase respondent’s said course of 
instruction on account thereof. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated September 23, 1954, 
the initial decision in the instant matter of hearing examiner Abner 
EK. Lipscomb, as set out as follows, became on that date the decision 
of the Commission. 


INITIAL DECISION BY ABNER E, LIPSCOMB, HEARING EXAMINER 


The complaint in this proceeding charges the respondent with unfair 
and deceptive acts and practices in the offering for sale, sale and dis- 
tribution of correspondence courses in practical nursing, in violation 
of the Federal Trade Commission Act. Subsequent to the submis- 
sion of respondent’s answer to said complaint, respondent and counsel 
supporting the complaint entered into, and thereafter submitted to 
the Hearing Examiner, a Stipulation For Consent Order. 

In this stipulation, respondent Harry A. Burch is identified as an 
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individual trading under the names of Washington Institute of Prac- 
tical Nursing and National Training Service, with his office and princi- 
pal place of business located at 203 Paramount Theater Building, 907 
Pine Street, in the City of Seattle, State of Washington. 

Respondent admits all the jurisdictional allegations set forth in the 
complaint and stipulates that the record herein may be taken as if 
the Commission had made findings of jurisdictional facts in accord- 
ance with such allegations. Respondent requests that his answer, here- 
tofore submitted herein, be withdrawn, and expressly waives the filing 
of an answer to the complaint and further proceedings before the 
Hearing Examiner and the Commission. Respondent agrees that the 
order contained in said stipulation shall have the same force and 
effect as if made after a full hearing, presentation of evidence and 
findings and conclusions thereon, and expressly waives all right, 
power and privilege to contest the validity of said order. 

Said stipulation provides that the complaint may be used in con- 
struing the terms of the order contained in the stipulation, and that 
said order may be altered, modified, or set aside in the manner pre- 
scribed by statute for orders of the Commission. . 

Respondent further agrees that said stipulation for consent order 
together with the complaint herein, shall constitute the entire record 
in this proceeding, and that the order contained in said stipulation 
may be entered without further notice upon the record, in disposition 
of this proceeding. 

In view of the provisions of the Stipulation For Consent Order as 
outlined above, and the fact that the order embodied in the stipula- 
tion does not differ materially from the order accompanying the com- 
plaint, it appears that the respondent’s request that his answer to the 
complaint herein be withdrawn should be granted; that the Stipula- 
tion For Consent Order should be accepted; and that such action, 
together with the issuance of the order contained in the stipulation, 
will resolve all the issues arising by reason of the complaint in this 
proceeding and respondent’s answer thereto, and will safeguard the 
public interest to the same extent as could be accomplished by a full 
hearing and all other adjudicative procedure waived in said stipula- 
tion. Accordingly, the Hearing Examiner, in consonance with’ the 
terms of said agreement, accepts the Stipulation For Consent Order 
submitted, grants respondent’s request that his answer to the complaint 
herein be withdrawn, and issues the following order: . 

Lt is ordered that respondent, Harry Burch, trading under the name 
Washington Institute of Practical Nursing or National Training Serv- 
ice, or trading under any other name, and his representatives, agents 
and employees, directly or through any corporate or other device, in 
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connection with offering for sale, sale and distribution of any course 
of instruction, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

A. Representing, directly or by implication: 

1. That the opportunities for employment in the field of endeavor 
in which a course of instruction is offered are greater than they are 
in fact; 

2. That a correspondence school course is capable of (a) qualifying 
persons for positions as nurses or licensed practical nurses in hospitals, 
sanitariums or other medical institutions or in a doctor’s office, (b) 
qualifying persons for State examinations for registered or licensed 
practical nurse ; 

3. That respondent’s business is other than the operation of a cor- 
respondence school ; 

4. That respondent has a staff of instructors in the subject covered 
by the course unless such is the fact; 

5. That a high-school education is not necessary to become a licensed 
practical nurse; 

6. That a high-school education is not necessary to become a gradu- 
ate practical nurse unless limited to persons completing respondent’s 
course of instruction ; 

7. That any course of instruction or diploma issued to persons com- 
pleting any such course is approved, accredited or recognized by any 
organization, institution, group or person unless it is a fact; 

8. That a contract of enrollment may be cancelled without obliga- 
tion for any unpaid balance due on the purchase price of any such 
course, unless it is a fact. 

B. Using the word “Institute” in his trade name or otherwise repre- 
senting that his business is other than a commercial enterprise op- 
erated for profit. 

It is further ordered that the answer to the complaint herein filed 
by respondent on March 15, 1954, be, and the same hereby is, with- 
drawn from the record. 


ORDER TO FILE REPORT OF COMPLIANCE 


Tt is ordered that respondent Harry A. Burch, an individual, trad- 
ing under the names of Washington Institute of Practical Nursing 
and National Training Service, shall, within (60) days after service 
upon him of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which he has complied 
with the order to cease and desist [as required by said declaratory 
decision and order of September 23, 1954]. 
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NATIONAL PAPER TRADE ASSOCIATION OF THE 
UNITED STATES, INC., ET AL. 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 5592. Complaint, Oct. 5, 1948—Decision, Sept. 24, 1954 


Order requiring a national and 22 regional and local trade associations, and 
nearly 100 wholesalers and distributors of fine and wrapping paper to cease 
their planned common course of action to restrict competition through con- 
certed action, including the dissemination, as price books, of the national 
association’s “Blue Book” for fine paper, and “Yellow Book” and “Brown 
Book” for wrapping paper, containing average mark-up percentages, tables, 
ete.; and including surveys, studies, cooperative group discussions, and 
other action directed to the establishment of uniform cash discounts and 
schedules of cutting charges in the respective trade areas; in the course 
of which conspiracy they concertedly— 

(a) Established uniform and identical prices, terms, and discounts for both 
fine and wrapping paper in their respective trade areas; 

(b) Classified paper products and agreed upon uniform and identical prices, 
terms, and discounts to be charged for each classification ; 

(c) Established uniform and identical additions to and deductions from prices 
within each classification, including differentials for individual items or 
classes of items, quantity, color, cutting, trimming, packaging, or delivering; 

(d) Established uniform and identical mark-ups for use in arriving at the 
selling prices for their products in the respective trade areas; 

(e) Established uniform charges in certain trade areas for cutting or trimming 
to a purchaser’s specifications ; 

(f) Held meetings at which prices, terms and conditions of sale, and trade 
practices designed to eliminate competition among them were discussed and 
acted upon ; and 

(g) Disseminated among themselves, at frequent intervals, current and future 
quotations of prices, terms, and conditions of sale offered to the trade. 


Before Mr. Everett F. Haycraft, hearing examiner. 

Mr. Earl W. Kintner, Mr. Floyd O. Collins and Mr. Peter J. Dias 
for the Commission. 

Javits, Levitan & Held, of New York City, for National Paper 
Trade Association of the United States, Inc., and various officers and 
members thereof, and along with— 

Mr. George EL. Landis, of Columbus, Ohio, for The Central States 
‘Paper Trade Ass’n, John L. Richey, Diem & Wing Paper Co., Cin- 
cinnati Cordage and Paper Co., Indiana Paper Co., The Middle States 
Wrapping Paper Ass’n, The Globe Paper Co., National Paper and 
Twine Co. and The Central Ohio Paper Co.; | 
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Mr. Arthur M. Kracke, of Chicago, Tl., for Swigart Paper Co.; 

Tenney, Sherman, Rogers & Guthrie, of Chicago, Il., for Bradner 
Smith & Co.; 

Reno & Wright, of Champaign, Ill, for Duckett Paper Co. ; 

Mr. David H. Rice, of Irvington, N. J., for Paper Trade Association 
of New Jersey, David H. Rice, Jersey Paper Co., Inc., J. Liberman & 
Co., Commercial Paper Bag Co., Inc. and H. G. Mooney Co.; and 

Mr. Isadore G. Alt, of Washington, D. C., for Brauman Paper Co. ; 

Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, Ohio, also 
represented Diem & Wing Paper Co. 

Mr. Robert Engel, of Pittsburgh, Pa., for Interstate Cordage & 
Paper Co. and along with— 

Kittelle & Lamb, of Washington, D. C., for Pittsburgh Paper Ass’n, 
Robert Engel and Morris Paper Co.; and 

Taft, Stettinius & Hollister, of Cincinnati, Ohio, for The Chatfield 
& Woods Co. of Pennsylvania, who also represented—Chatfield Paper 
Corp., Union Paper and Twine Co. and Whitaker Paper Co. 

Kirkland, Fleming, Green, Martin & Ellis, of Chicago, Ill. for 
Bermingham & Prosser Co. 

Wells, Martin & Lane, of Omaha, Nebr., Mr. James Perkins Parker, 
of Washington, D. C., and Wr. George EL. Frazer, of Chicago, Ill., for 
Carpenter Paper Co. 

Barshay & Frankel, of New York City, for Metropolitan Bag & 
Paper Distributors Ass’n, Inc., Fred Free, Jr., A. E. MacAdam & 
Co., Inc. John H. Free, Inc., Shuttleworth Wollny Co., Inc., S. Pos- 
ner Sons, Inc. and Yorkville Paper Co., Inc. 

Wechsler & Solodar, of New York City, for Cosmopolitan Twine 
& Paper Ass’n, Inc., David Kasson, Harlem Paper Products Co., 
Imperial Bag & Paper Co., Inc. and Liberty Bag & Paper Co. 

Ridgway, Ridgway & Slote, of New York City, for Paper Associa- 
tion of New York City, Irwin Slote, Bonded Paper Products Co., 
Graphic Paper Corporation, Capital Paper Co. and Royal Paper 
Corporation. 

Lewis, Rice, Tucker, Allen & Chubb, of St. Louis, Mo., and Cleary, 
Gottlieb, Friendly & Ball, of Washington, D. C., for Graham Paper 
Co. 


STATEMENT OF THE Case 


This is a proceeding under the Federal Trade Commission Act 
wherein the Commission on October 5, 1948, issued and subsequently 
served its complaint on the respondents named in the caption hereof, 
charging them and others listed in the complaint as members of re- 
spondent trade associations with having entered into and carried out 
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an unlawful agreement or conspiracy to hinder, lessen and restrain 
competition in prices and otherwise between and among themselves 
in the sale and distribution in interstate commerce of fine and wrap- 
ping paper. The complaint was subsequently amended to specify 
that the Carpenter Paper Company, named respondent herein, is a 
Delaware corporation with principal offices in Omaha, Nebraska. 
This amended complaint was served on that respondent. 

On February 28, 1949, the Commission duly designated Everett F. 
Haycraft as trial examiner in this proceeding. After an initial hear- 
ing, held in New York City on May 2, 1949, negotiations were held 
looking to a settlement of the case. On December 5, 1949, at a hear- 
ing held in Pittsburgh, Pennsylvania, all of the respondents named 
in the caption hereof, with the exception of respondents Graham 
Paper Company, Pittsburgh Paper Association, Robert Engel, Chat- 
field & Woods Co. of Pennsylvania, Morris Paper Company, Ander- 
son Paper & Twine Company, and Clarence E. Dobson filed substi- 
tute answers. 

With the exception of those filed by respondents Metropolitan Bag 
& Paper Distributors Association, Inc., A. E. MacAdam & Com- 
pany, Inc., John H. Free, Inc., Shuttleworth Wollny Co., Inc., S. 
Posner Sons, Inc., Yorkville Paper Company, Inc., Fred Free, Jr., 
and Irwin Slote, all of said substitute answers concede that, solely for 
the purpose of this proceeding, the enforcement or review thereof 
before a United States Court of Appeals or in the United States Su- 
preme Court, or to enforce the order to be entered herein, inferences 
may be drawn from such answer and documentary evidence received 
in evidence, that the acts and practices thereby indicated may be 
deemed to reflect in effect an agreement or understanding, and that 
they do not and will not contend otherwise. Said respondents state 
further that, solely for the purposes aforesaid, they consent that 
documentary and other evidence to be offered by counsel in support 
of the complaint may be admitted without objection. Further, solely 
for the purposes aforesaid, said respondents also state that they will 
not offer explanation of or evidence to contradict the evidence which 
they consent to be made a part of the record, and agree that the acts 
and practices indicated or reflected by said evidence may have tended 
to, and, if continued in the future, may affect adversely competition 
in price between merchant respondents. Said substitute answers also 
waived hearing on the complaint and consented that the Commission 
may without trial, without the taking of testimony, and without other 
procedure, except for the trial examiner’s report, enter its findings as 
to the facts including such inferences as may be drawn from the facts 
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admitted in the answer and as may be drawn from the facts otherwise 
shown by the record, and issue its order thereon. 

The remaining substitute answers were the same in substance except 
that they did not concede that the acts and practices indicated may be 
deemed to reflect in effect an agreement or understanding or that they 
may have tended to and, if continued in the future, may affect ad- 
versely competition in price between merchant respondents. How- 
ever, respondent Slote states in his substitute answer that he will not 
contend that the findings and order of the Commission are not sup- 
ported by the record. The other respondents filing such substitute 
answers agreed that they would not introduce any evidence to rebut 
such inferences drawn from the evidence of record and will not offer 
explanation of such evidence. 

Respondent Anderson Paper & Twine Company filed no answer to 
this complaint. Each of the other respondents named in the caption 
hereof who did not file a substitute answer as aforesaid, filed an an- 
swer denying that they had violated the Act as alleged. 

Respondents Butler Paper Co., Inc., Fort Wayne, Indiana, J. W. 
Butler Paper Company, Chicago, Illinois, and Butler Paper Co., Min- 
neapolis, Minnesota, not named in the caption hereof, filed substitute 
answers in the form first described above. 

Hearings were held thereafter at Washington, D. C., and Pittsburgh, 
Pennsylvania, between December 5, 1949, and March 30, 1950, inclu- 
sive, at which documents were admitted by agreement of counsel, and 
also testimony and other evidence was presented with respect to the 
allegations of the complaint as to respondents which had not filed 
substitute answers. 

On September 28, 1951, the trial examiner filed his recommended de- 
cision in which he concluded that all of the respondents, with the ex- 
ception of respondents Robert Engel and Graham Paper Company 
have violated section 5 of the Federal Trade Commission Act as 
alleged. 

Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission on the complaint, as amended, the answers and 
substitute answers, evidence, recommended decision of the hearing 
examiner and the exceptions thereto, briefs in support of and in oppo- 
sition to said complaint, and oral arguments of counsel; and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 
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Paracraru 1. Respondent National Paper Trade Association of the 
United States, Inc. (sometimes hereinafter referred to as respondent 
National Association) is a membership corporation, consisting of 
twenty-three constituent regional associations, whose members, by vir- 
tue of said membership and the payment of dues to the National Asso- 
ciation, all as provided for by the by-laws of the National Association, 
were at the time of the issuance of the complaint members of said 
National Association. Certain additional corporations, partnerships 
and individuals, who were not members of any constituent regional 
association, also held membership in said National Association or con- 
tributed financially to the support of its activities. Said National 
Association was organized under the laws of the State of New York 
and has its office at 220 East 42nd Street, New York, New York. 

Respondent Arthur H. Chamberlain, an individual, was, at the time 
of the issuance of the complaint, and had been since 1931, the Executive 
Secretary of the National Association, and has been actively engaged in 
supervising the affairs of the National Association and its constituent 
regional associations. 

Respondent W. G. Leathers, an individual, was, at the time of the 
issuance of the complaint, and had been since 1943, the Assistant Exec- 
utive Secretary of respondent National Association, and has been 
actively engaged in supervising the affairs of the National Association 
and its constituent regional associations. 

Respondent J. H. Londergan, an individual, was, at the time of the 
issuance of the complaint, and had been since 1934, the Director of the 
Statistical Research Division of respondent National Association, and 
has actively supervised and carried on statistical research for said Na- 
tional Association, as well as assisting generally in supervising the af- 
fairs of said National Association and its constituent regional 
associations. 

Par:*2. 

(1) Respondent The Central States Paper Trade Association 
(sometimes hereinafter referred to as respondent Central States Asso- 
ciation) is a voluntary unincorporated association, organized by and 
composed of individuals, partnerships and corporations engaged in 
the purchase, sale and distribution of fine paper at wholesale to whole- 
sale and retail dealers in the States of Indiana, Kentucky, Michigan 
and Ohio and in neighboring States, with its office in the office of its 
Secretary, respondent John L. Richey, in the Hotel Sinton, Cincin- 
nati, Ohio. Said respondent is a constituent member association of 
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respondent National Association. The following paper merchants, 
among others, are members of said respondent Central States Associa- 
tion and of respondent National Association : 

Respondent Diem & Wing Paper Company, an Ohio corporation 
with its principal office at Gilbert Ave. Viaduct, Cincinnati. 

Respondent Chatfield Paper Corporation, an Ohio corporation with 
its principal office at 3265 Colerain Ave., Cincinnati, Ohio. 

Respondent Cincinnati Cordage and Paper Company, an Ohio cor- 
poration with its principal office at 889 Williams Ave., Columbus, 
Ohio. 

Respondent Indiana Paper Company, an Indiana corporation with 
its principal office at 151 Neal St., Indianapolis, Indiana. 

Respondent Butler Paper Co., Inc., an Indiana corporation with its 
principal office at 110 W. Columbia, Fort Wayne, Indiana. 

Respondent John L. Richey, an individual, was, at the time of the 
issuance of the complaint, the Secretary of the respondents The Cen- 
tral States Paper Trade Association, The Chicago Paper Association, 
Illinois State Paper Merchants Association, The Middle States Wrap- 
ping Paper Association, and Wisconsin Paper Merchants Association, 
with his office located in the Hotel Sinton, Cincinnati, Ohio, and has 
been actively engaged in supervising the affairs and activities of said 
respondents. 

(2) Respondent The Fine Paper Association of Chicago, Inc. 
(sometimes hereinafter referred to as respondent Fine Paper Associa- 
tion of Chicago), located at 801 South Wells Street, Chicago, Illinois, 
is a membership corporation organized and existing under and by 
virtue of the laws of the State of Illinois, organized by and composed 
of individuals, partnerships, and corporations engaged in the business 
of selling fine paper and paper products at wholesale to wholesale and 
retail dealers in the State of Illinois and in neighboring States. Said 
respondent, at the time of the issuance of the complaint, was a constitu- 
ent member association of respondent National Association. The 
following paper merchants, among others, at the time of the issuance 
of the complaint, were members of said respondent Fine Paper Associ- 
ation of Chicago and of respondent National Association: 

Respondent Chicago Paper Company, an Illinois corporation with 
its principal office at 801 S. Wells St., Chicago, Illinois. 

Respondent Hobart Paper Company, an Illinois corporation with 
its principal office at 111 W. Washington St., Chicago, Illinois. 

Respondent Swigart Paper Company, an Illinois corporation with 
its principal oflice at 723 S. Wells St., Chicago, Illinois. 
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Respondent Bradner Smith & Company, an Illinois corporation 
with its principal office at 333 Desplaines St., Chicago, Illinois. 

Respondent J. W. Butler Paper Company, an Illinois corporation 
with its principal office at 223 West Monroe St., Chicago, Illinois. 

Respondent G. Forrest Gillett, an individual, was, at the time of the 
issuance of the complaint, Secretary of respondent Fine Paper Associa- 
tion of Chicago, directing and administering its business and affairs. 

(3) Respondent The Chicago Paper Association (sometimes herein- 
after referred to as Chicago Association), with principal office located 
im the office of its Secretary, respondent John L. Richey, the Hotel 
Sinton, Cincinnati, Ohio, is a voluntary unincorporated association, 
organized by and composed of individuals, partnerships and corpora- 
tions, engaged in the business of selling wrapping paper and paper 
products at wholesale to wholesale and retail dealers in the State of 
Illinois and in neighboring States. Said respondent, at the time of 
the issuance of the complaint, was a constituent member association of 
respondent National Association. The following paper merchants, 
among others, at the time of the issuance of the complaint, were mem- 
bers of said respondent Chicago Association and, with the exception 
of Commercial Paper & Bag Company, of respondent National As- 
sociation : 

Respondent Acme Twine & Paper Company, an Illinois corporation 
with its principal office at 329 No. Racine St., Chicago, Illinois. 

Respondent Commercial Paper & Bag Company, an Illinois cor- 
poration with its principal office at 205 So. Water Mark., Chicago, 
Tlinois. 

Respondent Eagle Wrapping Products Company, an Illinois cor- 
poration with its principal office at 312 N. Carpenter St., Chicago, 
Llinois. 

Respondent Joseph Weil & Sons, Inc., an Illinois corporation with 
its principal office at 1401 S. Clinton St., Chicago, Illinois. 

(4) Respondent The District of Columbia Paper Merchants Asso- 
ciation (sometimes hereinafter referred to as respondent District of 
Columbia Association), located at Tower Building, Washington, D.C., 
is a voluntary unincorporated association organized by and composed 
of individuals, partnerships, and corporations engaged in the business 
of selling fine and wrapping paper and paper products at wholesale 
to wholesale and retail dealers in the District of Columbia and in 
neighboring States. Said respondent, at the time of the issuance of 
the complaint, was a constituent member association of respondent 
National Association. The following paper merchants, among others, 
at the time of the issuance of the complaint, were members of said 
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respondent District of Columbia Association and of respondent Na- 
tional Association: Beats 

Respondent Charles G. Stott and Company, Inc., a West Vv irginia 
corporation with its principal office at 1935 5th St., N. E., Washington, 
D. C. 

Respondent Frank Parsons Paper Company, Inc., a Delaware cor- 
poration with its principal office at 1550 Okie St., N. E., Washington, 
Dishes 

Respondent Stanford Paper Company, a Delaware corporation with 
its principal office at 3001 V St., N. E., Washington, D. C. 

Respondent Jacob N. Freedman and Joseph Freedman, individually 
and as copartners doing business under the trade name of S. Freedman 
& Sons, with their principal office at 618 K St., N. W., Washington, 
D. G. 

Respondent William N. Schaefer, an individual, was at the time of 
the issuance of the complaint, Secretary of respondent District of 
Columbia Association, directing and administering its business and 
affairs. 

(5) Respondent Empire State Paper Association, Inc. (sometimes 
hereinafter referred to as respondent Empire Association), located at 
123 West Park Avenue, Auburn, New York, is a membership corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New York, composed of individuals, partnerships and cor- 
porations, engaged in the business of selling fine and wrapping paper 
and paper products at wholesale to wholesale and retail dealers in the 
State of New York and in neighboring States. Said respondent, at 
the time of the issuance of the complaint, was a constituent member 
of respondent National Association. The following paper merchants, 
among others, at the time of the issuance of the complaint, were mem- 
bers of said respondent Empire Association and of respondent Na- 
tional Association: 

Respondent The Miller Paper Company, Inc., a New York corpora- 
tion with its principal offices at 204 East Willow St., Syracuse, New 
York. 

Respondent J. & F. B. Garrett Company, a New York corporation 
with its principal office at 239 West Fayette Street, Syracuse, New 
York. 

Respondent W. H. Smith Paper Corporation, a New York corpora- 
tion with its principal office at 121 Hudson Avenue, Albany, New York. 

Respondent Geneva Paper Company, a New York corporation with 
its principal office at Middle Street, Box 422, Geneva, New York. 
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Respondent W. B. Dunning, an individual, with office at 123 Park 
Avenue, Auburn, New York, was, at the time of the issuance of the 
complaint, the Secretary and Treasurer of the respondent Empire As- 
sociation, directing and administering its business and affairs. 

(6) Respondent Illinois State Paper Merchants Association (some- 
times hereinafter referred to as respondent Illinois Association), with 
principal office located in the office of its Secretary, respondent John 
L. Richey, in the Hotel Sinton, Cincinnati, Ohio, is a membership 
corporation organized and existing under and by virtue of the laws of 
the State of Illinois, composed of individuals, partnerships, and cor- 
porations engaged in the business of selling fine and wrapping paper 
and paper products at wholesale to wholesale and retail dealers in the 
States of Illinois and Iowa and in neighboring States. Said respond- 
ent, at the time of the issuance of the complaint, was a constitutent 
member association of respondent National Association. The follow- 
ing paper merchants, among others, at the time of the issuance of the 
complaint, were members of said respondent Illinois Association and 
of respondent National Association : 

Respondent Duckett Paper Company, an Illinois corporation with 
its principal office at 516 N. Hickory St., Champaign, Illinois. 

Respondent Rockford Wholesale Paper Company, an Illinois cor- 
poration with its principal office at 611 Chestnut St., Rockford, 
Thinois. 

Respondent Capital City Paper Company, an Illinois corporation 
-with its principal office at 4th & Madison Sts., Springfield, Llinois. 

Respondent The Intercity Box & Paper Company, an Illinois corpo- 
ration with its principal office at 730 S. Hancock Ave., Freeport, 
Illinois. 

(7) Respondent Iowa Paper Distributors Association (sometimes 
hereinafter referred to as respondent Iowa Association), located at 
100 8th Street, Des Moines, Iowa, is a voluntary unincorporated asso- 
ciation, organized by and composed of individuals, partnerships, and 
corporations, engaged in the business of selling fine and wrapping 
paper and paper products at wholesale to wholesale and retail dealers 
in the States of Iowa and Lllinois and in neighboring States. Said 
respondent, at the time of the issuance of the complaint, was a con- 
stituent member association of respondent National Association. The 
following paper merchants, among others, at the time of the issuance 
of the complaint, were members-of said respondent Iowa Association 
and of respondent National Association : 

Respondent Clinton Paper Company, an Iowa corporation with its 
principal office at 182 Sixth Ave. So., Clinton, Iowa. 
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Respondent Pratt Paper Company, an Iowa corporation with its 
principal office at 100 8th St., Des Moines, Iowa. 

Respondent The Peterson Paper Company, an Iowa corporation 
with its principal office at 301 E. 2nd St., Davenport, Iowa. 

Respondent Bermingham & Prosser Company, a Michigan corpora- 
tion with its principal office at 118 10th St., Des Moines, Iowa. 

Respondent Herbert F. Stoffle, an individual, with office located at 
100 Eighth Street, Des Moines, Iowa, was, at the time of the issuance 
of the complaint, Secretary of respondent Iowa Association, directing 
and administering its business and affairs. 

-(8) Respondent Maryland Paper Trade Association, Inc. (some- 
times hereinafter referred to as respondent Maryland Association), 
located at 624 N. Calvert Street, Baltimore, Maryland, is a membership 
corporation organized and existing under and by virtue of the laws 
of the State of Maryland, composed of individuals, partnerships and 
corporations engaged in the business of selling fine and wrapping 
paper and paper products at wholesale to wholesale and retail dealers 
in the State of Maryland and in neighboring States and the District 
of Columbia. Said respondent, at the time of the issuance of the 
complaint, was a constituent member association of respondent 
National Association. The following paper merchants, among others, 
at the time of the issuance of the complaint, were members of said 
respondent Maryland Association, Inc., and of respondent National 
Association : 

Respondent Mudge Paper Company, a Maryland corporation with. 
its principal office at 501 Water Street, Baltimore, Maryland. 

Respondent Bradley-Reese Company, a Maryland corporation with 
its principal office at 415 Gilford Ave., Baltimore, Maryland. 

Respondent Robins Paper Company, Inc., a Maryland corporation 
with its principal office at 310 W. Pratt St., Baltimore, Maryland. 

Respondent The Barton, Duer & Koch Paper Company, a Maryland 
corporation with its principal office at 415 E. Lombard St., Baltimore, 
Maryland. 

‘ Respondent Charles B. Leonard, an individual, with address at 
624 N. Calvert Street, Baltimore, Maryland, was, at the time of the 
issuance of the complaint, Secretary of respondent Maryland Associa- 
tion, directing and administering its business and affairs, 

(9) Respondent The Middle States Wrapping Paper Association 
(sometimes hereinafter referred to as respondent Middle States As- 
sociation), located in the office of its Secretary, respondent John L. 
Richey, in the Hotel Sinton, Cincinnati, Ohio, is a voluntary and 
unincorporated association, organized by and composed of individuals, 
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partnerships, and corporations engaged in the business of selling 
wrapping paper and paper products at wholesale to wholesale and 
retail dealers in the States of Indiana, Kentucky, Ohio, Michigan 
and West Virginia, and in neighboring States. Said respondent, 
at the time of the issuance of the complaint, was a constituent member 
association of respondent National Association. The following paper 
merchants, among others, at the time of the issuance of the complaint, 
were members of said respondent The Middle States Association and 
of respondent National Association : 

Respondent Union Paper and Twine Company, an Ohio corpora- 
tion with its principal office at 1614, E. 40th St., Cleveland, Ohio. 

Respondent The Central Ohio Paper Company, an Ohio corpora- 
tion with its principal office at 226 North Fifth Street, Columbus, 
Ohio. 

Respondent The Globe Paper Company, an Ohio corporation with 
its principal office at 1506 Superior Avenue, Cleveland, Ohio. 

Respondent National Paper and Twine Company, an Ohio corpora- 
tion with its principal office at 1240 E. 55th St., Cleveland, Ohio. 

(10) Respondent Midwest Paper Merchants Group (sometimes 
hereinafter referred to as respondent Midwest Group), located at 
1210 Waltower Building, Ninth and Walnut Streets, Kansas City, 
Missouri, is a voluntary unincorporated association, organized by 
and composed of individuals, partnerships and corporations engaged 
in the business of selling fine and wrapping paper and paper products 
at wholesale to wholesale and retail dealers in the State of Missouri 
and in neighboring States. Said respondent, at the time of the issu- 
ance of the complaint, was a constituent member association of re- 
spondent National Association. .The following paper merchants, 
among others, at the time of the issuance of the complaint, were 
members of said respondent Midwest Gnoup and of respondent 
National Association : 

Respondent Wertgame Paper Company, a Missouri corporation 
with its principal office at 2015 Grand St., Kansas City, Missouri. 

Respondent The Butler Paper (aaaars an Illinois corporation 
with its principal office at 608 Wyandotte Street, Kansas City, 
Missouri. 

Respondent Kansas Paper Company, Inc., a Kansas corporation 
with its principal office at 1401 Fairfax Traflicway, Kansas City, 
Kansas. 

Respondent Weber ener Company, a Missouri corporation with 
its principal office at 1812 West Eighth Street, Kansas City, Missouri. 

Respondent Carll V. Kretsinger, an individual, with address at 1210 
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Waltower Building, 9th and Walnut Streets, Kansas City, Missouri, 
was, at the time of the issuance of the complaint, Executive Secretary 
of respondent Midwest Group, directing and administering its busi- 
ness and affairs. 

(11) Respondent New England Paper Merchants Association, Inc. 
(sometimes hereinafter referred to as New England Association), 
located at 10 High Street, Boston, Massachusetts, is a membership 
corporation organized and existing under and by virtue of the laws 
of the State of Massachusetts, composed of individuals, partnerships 
and corporations engaged in the business of selling fine and wrapping 
paper and paper products at wholesale to wholesale and retail dealers 
in the States of Connecticut, Massachusetts, Maine, Rhode Island, 
and Vermont and in neighboring States. Said respondent, at the 
time of the issuance of the complaint, was a constituent member asso- 
ciation of the National Association. The following paper merchants, 
among others, at the time of the issuance of the complaint, were 
members of said respondent New England Association and of 
respondent National Association: | 

Respondent Cook-Vivian Company, Inc., a Massachusetts corpora- 
tion with its principal office at 354 Congress St., Boston, Massachusetts. 

Respondent The Century Paper Company, Inc., a Massachusetts 
corporation with its principal office at 295 Congress Street, Boston, 
Massachusetts. 

Respondent Tileston & Hollingsworth Co., a Massachusetts corpora- 
tion with its principal office at 218 Congress Street, Boston, 
Massachusetts. 

Respondent John Carter & Company, Inc., a Massachusetts corpo- 
ration with its principal office at 595 Atlantic Avenue, Boston, 
Massachusetts. 

Respondent Norman E. Scott, with address at 10 High Street, 
Boston, Massachusetts, was, at the time of the issuance of the com- 
plaint, Executive Secretary of respondent New England Association, 
directing and administering its business and affairs. 

(12) Respondent Northwestern Paper Trade Association (some- 
times hereinafter referred to as Northwestern Association), located 
at 529 S. Seventh Street, Minneapolis, Minnesota, is a voluntary 
unincorporated association, organized by and composed of individuals, 
partnerships and corporations engaged in the business of selling fine 
and wrapping paper and paper products at wholesale to wholesale 
and retail dealers in the States of Minnesota, Montana, North Dakota 
and South Dakota, and in neighboring States. Said respondent, x 
the time of the issuance of the complaint, was a constituent member 
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association of the National Association. The following paper mer- 
chants, among others, at the time of the issuance of the complaint, 
were members of said respondent Northwestern Association, and of 
respondent National Association : 

Respondent John Leslie Paper Company, a Minnesota corpora- 
tion with its principal office at 500 South Third Street, Minneapolis, 
Minnesota. 

Respondent Paper Supply Company, Inc., a Minnesota corporation 
with its principal office at 240 Portland Avenue, Minneapolis, 
Minnesota. 

Respondent Anchor Paper Company, a Minnesota corporation with 
its principal office at 480 Broadway, St. Paul, Minnesota. 

Respondent Newhouse Paper Company, a Minnesota corporation 
with its principal office at 1312 South 5th Street, Minneapolis, 
Minnesota. 

Respondent Butler Paper Company, a Minnesota corporation with 
its principal office at 700 South 4th Street, Minneapolis, Minnesota. 

Respondent Wendell O. Hawkins, an individual, with address at 
529 S. Seventh Street, Minneapolis, Minnesota, was, at the time of 
the issuance of the complaint, Secretary of respondent Northwestern 
Association, directing and administering its business and affairs. 

(18) Respondent Paper Trade Association of New Jersey (some- 
times hereinafter referred to as New Jersey Association), located at 
1000 Spring Ave., Irvington, New Jersey, is a membership corpo- 
ration organized and existing under and by virtue of the laws of the 
State of New Jersey, composed of individuals, partnerships, and 
corporations, engaged in the business of selling wrapping paper and 
paper products at wholesale to wholesale and retail dealers in the 
State of New Jersey and in neighboring States. Said respondent, at 
the time of the issuance of the complaint, was a constituent member 
association of respondent National Association. The following paper 
merchants, among others, at the time of the issuance of the complaint, 
were members of said respondent New Jersey Association and of 
respondent National Association : 

Respondent Jersey Paper Company, Inc., a New Jersey corporation 
with its principal office at 187 French Street, New Brunswick, New 
Jersey. 

Respondent David Liberman and Isidore Liberman, individually 
and as copartners doing business under the trade name of J. Liberman 
& Co., with their principal office at 577 Communipaw Avenue, Jersey 
City, New Jersey. 
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Respondent Commercial Paper Bag Company, Inc., a New Jersey 
corporation with its principal office at 108 Mulberry Street, Newark, 
New Jersey. 

Respondent H. G. Mooney Company, a New Jersey corporation 
with its principal office at 301 Frelinghuysen Avenue, Newark, New 
Jersey. 

Respondent David H. Rice, an individual, with address at 1000 
Springfield Ave., Irvington, New Jersey, was, at the time of the issu- 
ance of the complaint, Executive Secretary of respondent New Jersey 
Association, directing and administering its business and affairs. 

(14) Respondent Paper Trade Association of Philadelphia (some- 
times hereinafter referred to as Philadelphia Association), located 
at’ Drexel Building, Philadelphia, Pennsylvania, is a membership 
corporation organized and existing under and by virtue of the laws 
of the State of Pennsylvania, composed of individuals, partnerships, 
and corporations engaged in the business of selling fine and wrapping 
paper and paper products at wholesale to wholesale and retail dealers 
in the States of Pennsylvania and New Jersey and in neighboring 
States: Said respondent, at the time of the issuance of the complaint, 
was a constituent member association of respondent National Associ- 
ation. The following paper merchants, among others, at the time of 
the issuance of the complaint, were members of said respondent 
Philadelphia Association and of respondent National Association : 

Respondent Acorn Paper & Twine Company, a Pennsylvania cor- 
poration with its principal office at 118 South Front Street, Phila- 
delphia, Pennsylvania. 

Respondent Eagle Paper Co., a Pennsylvania corporation with its 
principal office at 116 North 6th Street, Philadelphia, Pennsylvania. 

Respondent Mather Paper Company, a Pennsylvania corporation 
with its principal office at 611 South Front Street, Philadelphia, 
Pennsylvania. 

Respondent Quaker City Paper Co., a Pennsylvania corporation 
with its principal office at 305 Vine Street, Philadelphia, Pennsyl- 
vania. 

Respondent. David S. Stockslager, an individual, with address at 
Drexel Building, Philadelphia, Pennsylvania, was, at the time of 
the issuance of the complaint, Executive Secretary of respondent 
Philadelphia Association, directing and administering its business 
and affairs. 

(15) Respondent Pittsburgh Paper Association (sometimes here- 
inafter referred to as Pittsburgh Association), located at 504 Union 
Trust Building, Pittsburgh, Pennsylvania, is a voluntary unincorpo- 
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rated association, organized by and composed of individuals, partner- 
ships and corporations engaged in the business of selling fine and 
wrapping paper and paper products at wholesale to wholesale and 
retail dealers in the States of Pennsylvania and West Virginia and 
in neighboring States. Said respondent, at the time of the issuance 
of the complaint, was a constituent member association of respondent 
National Association. The following paper merchants, among others, 
at the time of the issuance of the complaint, were members of said 
respondent Pittsburgh Association and of respondent National 
Association : 

Respondent Chatfield & Woods Co. of Pennsylvania, a Pennsyl- 
vania corporation with its principal office at 1717 Merriman Street, 
Pittsburgh, Pennsylvania. 

Respondent Interstate Cordage & Paper Co., a Pennsylvania cor- 
poration with its principal office at 1901 Breble Avenue, Pittsburgh, 
Pennsylvania. 

Respondent Morris Paper Company, a Pennsylvania corporation 
with its principal office at Arsenal Terminal, Pittsburgh, Pennsyl- 
vania, 

Respondent Anderson Paper & Twine Co., a Pennsylvania corpora- 
tion with its principal office at Johnstown, Pennsylvania. 

Respondent Robert Engel, an individual, with address at 504 Union 
Trust Building, Pittsburgh, Pennsylvania, was, at the time of the 
issuance of the complaint, Executive Secretary of said respondent 
Pittsburgh Association, directing and administering its business and 
affairs. 

(16) Respondent Southern Paper Trade Association (sometimes 
hereinafter referred to as Southern Association), located at Room 819 
Carondelet Building, 226 Carondelet Street, New Orleans, Louisiana, 
is a membership corporation organized and existing under and by 
virtue of the laws of the State of Louisiana, composed of individuals, 
partnerships and corporations engaged in the business of selling fine 
and wrapping paper at wholesale to wholesale and retail dealers in 
the States of Alabama, Arkansas, Florida, Georgia, Louisiana, 
Mississippi and Tennessee, and in neighboring States. Said respond- 
ent, at the time of the issuance of the complaint, was a constituent 
member association of respondent National Association. The follow- 
ing paper merchants, among others, at the time of the issuance of the 
complaint, were members of said respondent Southern Association and 
of respondent National Association. 

Respondent The D & W Paper Company, Inc., a Louisiana corpora- 
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tion with its principal office at 523 Magazine Street, New Orleans, 
Louisiana. f 

Respondent Columbia Paper Co., Inc., a Louisiana corporation with 
its principal office at 525 South Peters Street, New Orleans, Louisiana. 

Respondent Alco Paper Co., a Louisiana corporation with its 
principal office at 441 Poydras Street, New Orleans, Louisiana. 

Respondent E. C. Palmer & Co., Ltd., a New York corporation with 
its principal office at 523 Lafayette Street, New Orleans, Louisiana. 

Respondent Clarence E. Dobson, an individual, Room 819, Caron- 
delet Building, 226 Carondelet Street, New Orleans, La., was, until 
September 25, 1948, Secretary of respondent Southern Association. 
On that date, Sara Meredith, an individual, c/o Jackson Paper, P. O. 
Box 3501, W. Jackson, Mississippi, assumed the duties of that position 
and was.acting in that capacity on the date of the issuance of the 
complaint. The said Sara Meredith has filed a substitute answer as a 
respondent herein in her capacity of Secretary of said Association, 
and has consented to the issuance of an order herein without further 
proceeding. She, therefore, is included in the term respondent as used 
hereinafter in her capacity as Secretary of said Association. 

(17) Respondent Southeastern Paper Trade Association, Inc. 
(sometimes hereinafter referred to as Southeastern Association), 
located c/o Spaugh Paper Co., Hickory, North Carolina, is a member- 
ship corporation, organized and existing under and by virtue of the 
laws of the State of Virginia, composed of individuals, partnerships” 
and corporations engaged in the business of selling fine and wrapping 
paper at wholesale to wholesale and retail dealers in the States of 
North Carolina, South Carolina, and Virginia and in neighboring 
States. Said respondent, at the time of the issuance of the complaint, 
was a constituent member association of respondent National Associa- 
tion. The following paper merchants, among others, at the time of the 
issuance of the complaint, were members of said respondent South- 
eastern Association and of respondent National Association. 

Respondent Spaugh Paper Co. of Hickory, Inc., a North Carolina 
corporation with its principal office at Hickory, North Carolina. 

Respondent Dillard Paper Company, a North Carolina corporation 
with its principal office at 524 South Ashe Street, Greensboro, North 
Carolina. 

Respondent B. W. Wilson Paper Co., Inc., a Virginia corporation 
with its principal office at 20-24 Governor Street, Richmond, Virginia. 

Respondent Richmond Paper Company, Inc., a Virginia corpora- 
tion with its principal office at 201 Governor Street, Richmond, 
Virginia. 
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Respondent Harry M. Snyder, an individual, with address at 
Hickory, North Carolina, was, at the time of the issuance of the com- 
plaint, Secretary of respondent Southeastern Association, directing 
and administering its business and affairs. 

(18) Respondent Southwestern Paper Merchants Association 
(sometimes hereinafter referred to as respondent Southwestern Asso- 
ciation), located at 315-16 Mayo Building, 420 S. Main Street, Tulsa, 
Oklahoma, is a voluntary unincorporated association, organized by 
and composed of individuals, partnerships and corporations engaged 
in the business of selling fine and wrapping paper and paper products 
at wholesale to wholesale and retail dealers in the States of Oklahoma 
and Texas and in neighboring States. Said respondent, at the time of 
the issuance of the complaint, was a constituent member association of 
respondent National Association. The following paper merchants, 
among others, at the time of the issuance of the complaint, were mem- 
bers of said respondent Southwestern Association and of respondent 
National Association: 

Respondent Olmsted-Kirk Co., a Texas corporation with its prin- 
cipal office at 1033 Young Street, Dallas, Texas. 

Respondent Magnolia Paper Co., a Texas corporation with its 
principal office at Hogan Street at Crockett (P. O. Box 1406), Hous- 
ton, Texas. 

Respondent Southwestern Paper Co., a Texas corporation with its 
principal office at 2224 Shearn Street, Houston, Texas. 

Respondent Carpenter Paper Co., a Delaware corporation with its 
principal office at 9th and Harney Streets, Omaha, Nebraska. Said 
respondent and The Carpenter Paper Company, Grand Rapids, 
Michigan, are different companies. 

Respondent Lewis C. Johnson, an individual, with address at 315- 
16 Mayo Building, 420 S. Main Street, Tulsa, Oklahoma, was, at the 
time of the issuance of the complaint, the Executive Secretary of 
respondent Southwestern Association, directing and administering 
its business and affairs. 

(19) Respondent Wisconsin Paper Merchants Association (some- 
times hereinafter referred to as respondent Wisconsin Association), 
with principal office located in the office of its Secretary, respondent 
John L. Richey, in the Hotel Sinton, Cincinnati, Ohio, is a voluntary 
unincorporated association, organized by and composed of individ- 
uals, partnerships and corporations engaged in the business of selling 
wrapping paper and paper products at wholesale to wholesale and 
retail dealers in the States of Illinois and Wisconsin and in neighbor- 
ing States. Said respondent, at the time of the issuance of the 
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complaint, was a constituent member association of respondent Na- 
tional Association. The following paper merchants, among others, 
at the time of the issuance of the complaint, were members of said 
respondent Wisconsin Association and of respondent National As- 
sociation : 

Respondent Brauman Paper Company, a Wisconsin corporation 
with its principal office at 116 North Pearl Street, Green Bay, Wis- 
consin. : 

Respondent Universal Paper Company, a Wisconsin corporation 
with its principal office at 1800 West Rogers Avenue, Appleton, 
Wisconsin. 

Respondent Sawyer Paper Company, a Wisconsin corporation with 
its principal office at 344 Smith Street, Neenah, Wisconsin. 

Respondent Standard Paper Company, an Illinois Corporation, 
with its principal office at 316 North Milwaukee Avenue, Milwaukee, 
Wisconsin. 

(20) Respondent Fine Paper Association of Wisconsin, Inc., lo- 
cated at 21 N. Broadway, Milwaukee, Wisconsin, is a membership 
corporation organized and existing under and by virtue of the laws 
of the State of Wisconsin, composed of individuals, partnerships and 
corporations engaged in the business of selling fine paper and paper 
products at wholesale to wholesale and retail dealers in the State of 
Wisconsin and in neighboring States. Said respondent, at the time 
of the issuance of the complaint, was a constituent member associa- 
tion of respondent National Association. The following paper 
merchants, among others, at the time of the issuance of the complaint, 
were members of said respondent Fine Paper Association of Wis- 
consin, Inc., and of respondent National Association : 

Respondent Nackie Paper Company, a Wisconsin corporation with 
its principal office at 405 South 6th Street, Milwaukee, Wisconsin. 

Respondent Oshkosh Paper Company, a Wisconsin corporation 
with its principal office at 58 Algoma Boulevard, Oshkosh, Wisconsin. 

Respondent Moser Paper Company, a Wisconsin corporation with 
its principal office at 1206 West Bruce Street, Milwaukee, Wisconsin. 

Respondent The Bouer Paper Company, a Wisconsin corporation 
with its principal office at 305 South 3rd Street, Milwaukee, Wis- 
consin. 

Respondent Curtis W. Boyce, an individual, with address at 121 
N. Broadway, Milwaukee, Wisconsin, was, at the time of the issuance 
of the complaint, Secretary of respondent Fine Paper Association 
of Wisconsin, directing and administering its business and affairs. 
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(21) Respondent Metropolitan Bag & Paper Distributors Asso- 
ciation, Inc. (sometimes hereinafter referred to as respondent Metro- 
politan Association), located at 521 Fifth Avenue, New York, New 
York, is a membership corporation organized and existing under and 
by virtue of the laws of the State of New York, composed of individ- 
uals, partnership and corporations engaged in the business of selling 
wrapping paper and paper products at wholesale to wholesale and 
retail dealers in the State of New York and in neighboring States. 
Said respondent, at the time of the issuance of the complaint, was a 
constituent member association of respondent National Association. 
The following paper merchants, among others, at the time of the is- 
suance of the complaint, were members of said respondent Metro- 
politan Association and of respondent National Association: 

Respondent’ Yorkville Paper Company, Ine., a New York cor- 
poration with its principal office at 431 East 77th Street, New York, 
New York. 

Respondent A. E. MacAdam & Co., Inc., a New York corporation 
with its principal office at 95 Lexington Avenue, Brooklyn, New 
York. 

Respondent John H. Free, Inc., a New York corporation with its 
principal office at 330 Himrod Street, Brooklyn, New York. 

Respondent Shuttleworth Wollny Co., Inc., a New York corpora- 
tion with its principal office at 1051 Wyckoff Avenue, Brooklyn, New 
York. 

Respondent S. Posner Sons, Inc., a New York corporation with its 
principal office at 23 Borden Avenue, Brooklyn, New York. 

Respondent Fred Free, Jr., an individual, with address at 330 
Himrod Street, Brooklyn, New York, was, at the time of the issuance 
of the complaint, Secretary of respondent Metropolitan Association, 
directing and administering its business and affairs. 

(22) Respondent Cosmopolitan Twine & Paper Association, Inc. 
(sometimes hereinafter referred to as respondent Cosmopolitan As- 
sociation), erroneously named in the complaint as Cosmopolitan 
Twine & Paper Association, located % Biltmore Paper Co., Morris 
Avenue & 161st Street, New York, N. Y., is a membership corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New York, composed of individuals, partnerships and cor- 
porations engaged in the business of selling wrapping paper and 
paper products at wholesale to wholesale and retail dealers in the 
State of New York and in neighboring States. Said respondent, at 
the time of the issuance of the complaint, was a constituent member 
association of respondent National Association. The following pa- 
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per merchants, among others, at the time of the issuance of the com- 
plaint, were members of said respondent Cosmopolitan Association 
and of respondent National Association : 

Respondent Harlem Paper Products Corporation, a New York 
corporation with its principal office at 1260 Oak Point Avenue, Bronx, 
New York. 

Respondent Imperial Bag & Paper Co., Inc., a New York corpora- 
tion with its principal office at 620 Tiffany Street, Bronx, New York. 

Respondent Daniel W. Margolin, doing business as Liberty Bag 
& Paper Co., (erroneously named in the complaint as Liberty Bag & 
Paper Company, a corporation) with its principal office at 20 Siegel 
Street, Brooklyn, New York. 

Respondent David Kasson, an individual, with address at 260 E. 
161st Street, New York, New York, was, at the time of the issuance 
of the complaint, President of respondent Cosmopolitan Association, 
directing and administering its business and affairs. 

(23) Respondent Paper Association of New York City (sometimes 
hereinafter referred to as New York City Association), located at 
41 Park Row, New York, New York, is a membership corporation 
organized and existing under and by virtue of the laws of the State 
of New York, composed of individuals, partnerships and corpora- 
tions engaged in the business of selling fine and wrapping paper and 
paper products at wholesale to wholesale and retail dealers in the 
State of New York and in neighboring States. Said respondent, at 
the time of the issuance of the complaint, was a constituent member 
association of respondent National Association. The following paper 
merchants, among others, at the time of the issuance of the com- 
plaint, were members of said respondent New York City Association 
and of respondent National Association : 

Respondent Bonded Paper Products Co., a New York corporation 
with its principal office at 44-85 Purvis Street, Long Island City, 
New York. 

Respondent Graphic Paper Corp., a New York corporation with 
its principal office at 174 Hudson Street, New York, New York. 

Respondent Capital Paper Co., a New York corporation with its 
principal office at 106 7th Avenue, New York, New York. 

Respondent Royal Paper Corp., a New York corporation with its 
principal office at 210 11th Avenue, New York, New York. 

Respondent Irwin Slote, an individual, with address at 41 Park 
Row, New York, New York, was, at the time of the issuance of the 
complaint, Secretary of respondent New York City Association, di- 
recting and administering its business and affairs. 
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(24) Respondent Whitaker Paper Company, a corporation or- 
ganized under the laws of the State of Ohio, with its principal office 
and place of business at 6th & Lock Streets, Cincinnati, Ohio, is a 
member of respondents Central States Association and Pittsburgh 
Association, but is not a member of respondent National Association. 
Said respondent has supported the policies and activities of respond- 
ent National Association, has been active in the affairs of the afore- 
said National Association, and has cooperated, aided and abetted in 
the activities in which the respondents are found to have been engaged. 

(25) Respondent Graham Paper Company is a corporation or- 
ganized under the laws of the State of Missouri, with its principal 
office and place of business at 1014 to 1030 Spruce Street, St. Louis, 
Missouri. 

Par. 3. 

(a) The term “fine paper,” as used throughout these findings, 
means such papers as are usually sold to printers, lithographers and 
stationers, and includes such types of paper as sulphite and rag bond, 
mimeograph and duplicator papers, book paper, cover paper and 
stationery. 

(b) The term “wrapping paper,” sometimes referred to as “coarse 
paper,” as used herein, means paper used in wrapping articles and 
includes various other products such as Kraft paper, paper bags, 
gummed tape, toilet tissue, paper board, corrugated paper, and 
drinking cups. 

Par. 4. 

(a) All of the parties respondent named and referred to herein- 
before, except respondent National Association, its constituent re- 
gional associations, and respondent officers of said associations, have 
for varying periods since 1933 been engaged in the purchase, sale 
and distribution of either fine or wrapping paper, or both of such 
products. 

(b) A substantial portion of the fine and wrapping paper pur- 
chased, sold and distributed by respondent merchants herein is sold 
and distributed in interstate commerce, and most of said respondents 
are engaged in interstate commerce. 

The Commission is of the opinion that the allegations of the com- 
plaint have not been sustained as to respondents Graham Paper 
Company, Pittsburgh Paper Association, Robert Engel, individually 
and as Executive Secretary of said Association, Morris Paper Com- 
pany, Anderson Paper & Twine Company and Clarence E. Dobson, 
individually, for the reasons stated hereinafter. Therefore, they 
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are not included in the term “respondents” as used hereinafter un- 
less it is specifically so stated. 

The Commission is of the further opinion that, with the exception 
of those which filed substitute answers, no order should issue as to 
the respondents named in the complaint only by reference to the 
membership lists of the respondent associations appended to the 
complaint. This decision is based solely on the ground that an order 
as to these respondents is not required in the public interest and 
does not pass in any way on the power or jurisdiction of the Commis- 
sion to bring representative class suits. Therefore, the term “re- 
spondents” as used hereinafter will not include this class of respond- 
ents unless it is specifically so stated. 

Par. 5. To the extent that competition has not been restrained, 
lessened or destroyed as a result of the unlawful planned common 
course of action hereinafter found to exist among and between said 
respondents, respondent merchants in the various trade areas are in 
competition with each other therein in the purchase, sale and dis- 
tribution of their respective products among and between the several 
states of the United States and in the District of Columbia, and are 
engaged in competition with others in said trade areas engaged in 
selling fine and wrapping paper. 

Par. 6. The paper merchant members of respondent local and 
regional associations purchase and distribute a substantial part of 
the fine and wrapping paper distributed in the United States through 
jobber, wholesaler and dealer channels. 

Par. 7. The respondent National Association since the year 1934, 
through its Statistical Research Division, has conducted annual cost 
and selling price surveys among its fine paper merchant members in 
all sections of the country, and from time to time has published for 
the use of merchant members what is known as the “Paper Mer- 
chants Blue Book,” containing average markup percentages indi- 
cated by such surveys to be in use by reporting merchants, and the 
trade practices generally applied by such merchants from whom 
such results were obtained. Ready reference charts have been in- 
cluded in the Blue Book showing the percentages in the schedule 
translated into dollars and cents on the basis of varying cost of mer- 
chandise within normal range. As changes made by fine paper mer- 
chants have been reported from the field, revisions and modifications 
of the schedules and ready reference charts or tables have been made 
in an effort to keep the information as current as possible. In addi- 
tion, analyses of operations have been made from time to time during 
each year and, based upon such analyses, such changes have been 
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made in the schedules as appeared warranted to keep the figures 
current. The Blue Book thus has contained a yearly survey of fine 
paper merchants’ operations and has served as a reflection of opera- 
tions of the merchants applying the principles outlined under the 
various schedules in the Blue Book. When originally offered to. the 
membership, it was held out by the Survey Committee of respondent 
National Association’s Fine Paper Division as being a suggested 
outline of principles covering all classifications of fine paper in vari- 
ous units of sale. 

Data for a survey completed on June 2, 1947, was furnished by 
143 fine paper merchants located in 32 different States and covered 
in classification A—1 papers 1293 brands of paper. The white sheets 
contained in respondent National Association’s Blue Book showed the 
average percentages of markup or, in instances, a designated amount 
per pound to be added to the manufacturer’s price to the merchant for 
each of several quantity brackets. The yellow sheets comprising a 
“Ready Reference Table” translate manufacturers’ prices to the mer- 
chant for a designated quantity into a price for each of various quan- 
tity. groups ranging, on some pages, from less than package up to 
36,000 pounds and over. The price computations on the yellow sheets 
reflecting the markup percentages appearing on the white sheets are 
rounded to the nearest 5 cents in the case of some quantities and the 
nearest 25 cents as to others. Also set out are additions or deductions 
to be applied to the listed price of the item in the quantity desired, 
for special finishes, colors, trimming and packaging. 

Par. 8. Respondent National Association has sold its Blue Book 
for the price of $10 to its members and members of the respondent 
local associations. Although the record does not contain evidence as 
to the exact number sold in recent years, respondent National Asso- 
ciation’s published proceedings for the year of 1934 reveal that, by 
September of that year, 1200 copies were in the hands of members of 
the trade and that the publication was being used by merchants all 
over the country. Purchase of one of the copies has entitled the 
merchant upon payment of a nominal amount annually to the sup- 
plemental sheets issued by respondent National Association in keep- 
ing the book current. Early in that year, respondent National As- 
sociation estimated that receipts from Blue Book subscribers for the 
year 1948 would amount to $5,200. As previously stated, the edition 
last published prior to the institution of this proceeding contained a 
report of cost and selling prices for certain paper products based 
on data furnished by 143 fine paper merchants located in 32 different 
States. ‘i 
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The Blue Book has been considered by the respondent fine paper 
merchants to be a price book and has been used by them in determin- 
ing the prices at which they sold their products. The ready ref- 
erence tables in the Blue Book provide an easy method for calculat- 
ing selling prices based on the average markup for the product. 
These tables set out the dollars and cents price at which the product 
will be sold if that average markup is used. The price is calculated 
for every possible quantity in which the product may be sold. And 
it allows for any likely change in the manufacturer’s price. To ac- 
complish this it applies the average markup to the manufacturer’s 
price for each quantity price bracket. Many different calculations 
are made to allow for the possible changes in the manufacturer’s 
prices for the product, usually at intervals of every five cents and 
covering a wide range of prices. On some products calculations are 
made for every likely variation of manufacturer’s prices at one-half 
cent intervals. These tables are so designed that if the fine paper 
members of respondent National Association followed and observed 
the prices contained in the ready reference tables on commodities 
purchased from manufacturers at the same price, the resale price on 
any given item would automatically be the same. 

Par. 9. That members of respondent National Association have 
recognized and used the Blue Book as a price book in the sale of fine 
paper is clearly established by the record. Typifying its recognition 
in that respect by the respondent merchants have been letters to re- 
spondent National Association requesting in one instance “a copy 
of the Bluebook for pricing the Fine Line,” and request in another 
for “one Blue Book with the suggested resales for all commodities of 
paper.” Not only were copies of the Blue Book used as price books 
by members of respondent National Association and the respondent 
regional associations but such use in the sale of fine paper was with 
the knowledge that the prices of the Blue Book’s schedules were being 
used simultaneously by other paper merchant competitors in formu- 
lating their prices. Among the exhibits contained in the record 
corroborating these conclusions is a letter dated March 25, 1947, from 
the vice president of Tayloe Paper Company of Oklahoma to re- 
spondent National Association explaining why that concern deemed 
it unnecessary for it to make detailed report in response to one of 
respondent National Association’s questionnaires directed to Blue 
Book subscribers, it being stated in such connection: 

By that I mean all of our prices are arrived at by following 
minutely and exactly the Blue Book resale schedules for the various 
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quantities. That is the practice for this entire territory insofar as 
Lam aware. 

Membership reliance on, and the paramount importance to them 
of, the Blue Book with respect to pricing practices, is evidenced ad- 
ditionally in the record by numerous requests from the members for 
pricing interpretations as to types of products not specifically treated 
in the book and by letters to respondent National Association ex- 
pressing members’ concern over errors in the publication, alleged and 
real, and noted in passing, also, is the circumstance that some mem- 
bers ordered numerous copies for their use. Widespread use of and 
reliance on the Blue Book as a reflection of current and future prices 
is apparent also from the following letter directed by the vice presi- 
dent of respondent Carpenter Paper Company, Oklahoma. City, to 
respondent National Association under date of November 15, 1941: 

The Leader Card Works are suggesting a 75% markup in place 
of the old 60% markup on cut cards and wedding announcements. 

We feel that any change in the Blue Book Markup should come 
from the Association and not from a manufacturer, and we wish you 
would check into this and if the majority of the members feel that 
the 75% markup is in line, we then feel the Blue Book Sheet should 
be corrected. 

Another letter indicating that respondent members recognized that 
there was widespread adherence to the Blue Book’s prices and that 
such prices were essentially resale prices and likewise in reference 
to the markups on commercial and wedding announcements was di- 
rected to respondent Chamberlain under date of November 13, 1941, 
by an official of respondent Bouer Paper Company, Milwaukee, in 
which it was stated : 

I believe the suggested mark-up in the Blue Book might be changed 
from 60% to 75% so that we would have a better chance on breaking 
on these smaller sales. With this it might be advisable to apply a 
larger discount in quantity than that which we had at the present 
time. We certainly should have a better mark-up on the smaller 
units. 

I wish you would give this some consideration and see what might 
be done in this respect. 

_ According to another of the exhibits received into the record which 
pertains to the activities of one of the respondent regional associa- 
tions, the Blue Book schedules were maintained by its respondent 
members in the territory of that constituent. association on the major 
portion of the fine paper business. 
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Par. 10. During the period of the Emergency Price Control Act 
of 1942, as amended, Maximum Price Regulation No. 349 providing 
for distributors’ maximum price for certain coarse paper products 
was promulgated by the Office of Price Administration and a booklet 
was prepared and distributed by respondent National Association 
in 1943 and again in 1945 interpreting such regulation and a sub- 
sequent amendment thereto. This publication described as “Maxi- 
mum Price Regulation No. 349 & Ready Reference Tables” was pop- 
ularly known as the “Yellow Book.” This Book contained maximum 
distributor’ prices for wrapping paper and other coarse paper prod- 
ucts, At the time the price controls ended on November 9, 1946, the 
Yellow Book was in use and being observed by the members of re- 
spondent Association who were engaged in the sale of wrapping paper 
and other coarse paper ‘products. Respondent National Association 
continued to distribute the Yellow Book to its members upon request 
and to new members when they joined throughout the year 1947 and 
part of the year 1948 for their use. 

Par. 11. During the year 1947 the Statistical Research Division 
of respondent National Association conducted a survey among the 
members of respondent Association engaged in the distribution of 
wrapping paper and other coarse papers similar to the surveys con- 
ducted in the preparation of the Blue Book, and the members of re- 
spondent local and regional associations cooperated in the survey by 
furnishing information with respect to cost and selling prices to 
determine the average national margin at which these products were 
sold. This survey was a matter of discussion at the Wrapping Paper 
Division meetings of respondent National Association, and a compari- 
son was made between the amounts allowed by the Office of Price 
Administration during the time when Maximum Price Regulation 

5 

No. 349 (Yellow Book) was effective and what would be required on 
the basis of 1946 operating costs. Special bulletins were issued by 
respondent National Association to the members of the Wrapping 
Paper Division of that Association, entitled “Statistical Service for 
Wrapping Paper Merchants,” which announced the introduction by 
respondent National Association of a new service in the coarse paper 
field to inform subscribers concerning average national markups and 
other average conditions of sale with regard to the most important 
items in the coarse paper field. 
aaa aa interest in this announcement on the part of the 

ership of respondent National Association and the regional 
associations is indicated by a bulletin disseminated to its membership 
by respondent Paper Association of New York City under date of 
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December 1, 1947, which characterized such announcement as “An 
Important Move” and stated, among other things: , 

* * * How many times have we all heard among our members the 
ery— Oh, if we only had a Blue Book for the coarse paper field, the 
Same as the fine paper merchants have!” Well, here it is—and the 
first questionnaire covering various grades of Kraft and other wrap- 
ping papers is now in your hands. Remember that what you do with 
this questionnaire will determine to a large extent whether the project 
really gets under way. Remember too, that every benefit usually 
carries with it an obligation. It’s your obligation now to fill out this 
questionnaire—it is quite simple and to the point—return it promptly 
to the N. P. T. A. Office and help to inaugurate a service that you have 
been saying is a long felt need for the Wrapping Paper Division of 
our Association. * * * 

Par. 12. In the spring of 1948, respondent National Association 
issued its “Compilation of Average Percentage Mark-ups of Wrap- 
ping Paper Merchants,” referred to herein as the “Brown Book.” The 
Brown Book contained the results of a survey conducted by the 
Statistical Research Division of respondent National Association and 
reported the average national markup applied by wrapping paper 
merchants when selling certain wrapping paper products, including 
Kraft, Kraft Butchers, Butchers, Machine Glazed, and other papers, 
based upon replies received from 111 merchants located in 27 different 
States. Percentage amounts of cost were rounded to the nearest 1% 
in all quantities less than a car-load, and the percentage amount on 
car-load quantities had been rounded to the nearest one-half of 1%. 
The Brown Book also contained supplementary tables predicated on 
the average national percentages of markups and on the most common 
practices relating to the handling of such variations. These tables are 
generally similar to those found in the Blue Book and set forth in the 
first columns varying costs of merchandise per hundred weight fol- 
lowed in succeeding columns by the prices at which the paper should 
be sold to reflect the markup described on the preceding white page. 
Although this Book covered a limited number of commodities, it was 
ecntemplated that additional commodities would be added from time 
to time. 

Par. 13. Officials of respondent National Association attended lo- 
cal and regional association meetings and discussed the work of re- 
spondent National Association with respect to the preparation and 
use of the Blue Book, the Yellow Book and the Brown Book, and 
urged the membership to make replies to respondent National Asso- 


334 FEDERAL TRADE COMMISSION DECISIONS 


Findings 51 iE sDre: 


ciation’s questionnaires on fine and coarse paper costs prepared by 

committees of respondent National Association. Instructions were 

also given by the officials of respondent National Association to newly 
designated executive-secretaries of local and regional associations with 

respect to the functions of the Statistical Research Division, and, in 

particular, the survey reports for fine and wrapping paper operations; 

and copies of respondent’s Blue Books, Yellow Books and Brown 

Books were furnished such newly elected secretaries and were the 

subject of discussion thereafter at local and regional meetings of re- 

spondent member merchants. 

Par. 14. A substantial number of respondent paper merchants, the 
exact number of which is not known, made use of the Blue Books, 
Yellow Books and Brown Books, furnishing copies thereof to their 
sales forces for their use, and said members issued price lists from 
time to time containing prices, terms and trade practices based upon 
the Blue Book, Yellow Book and Brown Book, respectively. The said 
prices, terms and trade practices quoted by the said respondent mer- 
chants have been the same on a substantial number of items in their 
respective trade areas. The record does not reveal, however, the exact 
extent of the uniformity prevailing in any particular trade area, 

Certain of the respondents urge, however, that the evidence intro- 
duced in this proceeding is an insufficient basis for a conclusion that 
respondents have agreed upon and established price quotations or 
prices which are uniform and assert, in this connection, that price uni- 
formity would not be expected among merchants adhering to the sug- 
gested resale prices listed in the Blue Book in instances where the 
merchants acquired merchandise from manufacturers charging dif- 
ferent prices for paper. Respondents additionally state that, under 
the procedures of the Brown Book wherein the tabulated prices are 
arrived at by uniform additions to merchants’ cost of merchandise, 
price uniformity among merchants paying different prices to manu- 
facturers or those using divergent methods of computing merchandise 
costs would be absent likewise even though such merchants were ad- 
hering to the Brown Book. In this connection, the Commission has 
noted that, in the wrapping paper survey, four slightly different 
methods appear to have been used by the reporting merchants in com- 
puting merchandise costs. 

Respondents’ contentions that the use of these books would not elim- 
inate price competition because, in cases where the companies using 
them pay different manufacturers’ prices or use a different method of 
calculating their cost, the resulting prices would not be the same, are 
not persuasive. Because where competitors in the same trade area use 
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the same method of calculating costs and pay the same manufacturers’ 
price, uniformity of selling price will result. The Commission is of 
the opinion that the evidence adequately supports the conclusion that 
the prices quoted by respondents located in each respective trade area 
have been so calculated in a uniform manner on a substantial number 
of items and that respondents have agreed upon and established uni- 
form prices. One basis for this conclusion is the fact that it was an 
implicit purpose of the books to place merchant users in a position 
where they would be profitably in line price-wise with other mer- 
chants in their areas. For instance, in answer to an inquiry by L. S. 
Bosworth Company, Inc., Houston, Texas, as to the markup to apply 
on a certain type of paper formerly listed in the Blue Book but absent 
from the then current edition, respondent National Association by 
letter of February 13, 1947, informed in part as follows: 

In New York City, certain areas of New England and some other 
places, practically all of the merchants use the same listing which 
is in the Blue Book for Tag, namely, G-2._ We believe that if you 
follow this procedure you will be in line with your competitors on 
this particular paper. 

The documentary exhibits of minutes and bulletins disseminated 
by certain of the respondent constituent regional associations show, 
moreover, that the respondent merchants and local secretaries utilized 
the publications of National Association for the purpose of making 
their prices uniform. In a bulletin to the members of respondent 
Central States Paper Trade Association under date of July 12, 1937, 
prepared by respondent John L. Richey, such members were informed : 

You will note from Page 34 of the Blue Book, dated June 5th, that 
a new basis of pricing Tagboards is provided for, at least in the higher- 
price items. I understand that among the mills Port Huron has re- 
cently announced suggested resales on the basis of this Blue Book 
suggestion. J have had no information as to the reason for this change 
and am writing the National Paper Trade Association to get it as 
a matter of information, but I suggest that effective July 15th this basis 
be put into effect on your list, for the sake of uniformity of practice. 
I am also asking the National whether or not the cheaper grades of 
Tag will be put on the same basis. | 

That conditions in their local areas were important considerations 
to the respondent members of the constituent regional associations in 
making surveys and compiling data for respondent National Asso- 
ciation is demonstrated by correspondence between the aforesaid 
respondent individual and a paper merchant newly named to a survey 
committee of respondent Central States who had inquired as ‘to the 
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nature of his duties. Mr. Richey, under date of February 3, 1940, 
stated in part: At 

The Survey Committee has charge of the work of compiling sta- 
tistical data throughout the United States, upon which the National 
Paper Trade Association’s consolidated operating figures are sent 
out to the membership. The Central States Committee, under its 
Chairman, would have to do that, gathering from the members, in 
cooperation with the Secretary, any ideas they might have, having 
the figures compiled on a basis that is practical and applicable to 
conditions in the Central States territory. : i 

Additional support for a conclusion that prices:have been es 
tablished and agreed upon and that they have been uniform prices 
applicable to a substantial number of the respondent merchants, is 
found in a letter dated May 20, 1942, written by the president of 
respondent Alling & Cory Company, Rochester, New York, a mem- 
ber of respondent National Association and various respondent re- 
gional associations, which letter, addressed to respondent Arthur H. 
Chamberlain, read in part: 

We all know that the majority of the fine paper mills are more 
nationally minded than the wrapping paper ones when it comes to 
establishing and maintaining uniform resale prices throughout the 
country. For this very reason the Fine Paper members of the 
National Association probably derive more benefit from the National 
Association as a whole because the local problems affecting Fine 
Paper merchants are not subject to change by the local group. 

When we come to consider the Wrapping Paper situation, quite 
the contrary is true. Few wrapping paper mills have nation-wide 
resale prices and practically no effort is made to enforce those that 
are established. The local Associations in the Wrapping Paper field, 
particularly in our territories, have been very successful in getting 
the local merchants to cooperate, consequently a smooth: running, 
friendly local Association, might be considered more valuable to the 
members than benefits derived from the National Association asa 
whole. 

Par. 15. Prior to 1946, practically all paper mills sold their prod- 
ucts to paper merchants on the basis of 8% cash discount if paid 
within thirty days from date of invoice, and most of the paper 
merchants, in turn, allowed their customers 2% cash discount on 
the same basis. During the year 1941, some attempts were made by 
some of the local and regional associations to establish.a 1% cash dis- 
count basis as a part of the regular terms to be observed by them, but 
no nation-wide attempt was made to accomplish this until after No- 
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vember 1946, the date of the termination of the Office of Price Ad- 
ministration. 

During the year 1946, many of the paper mills began to reduce 
their cash discount terms to paper merchants from 38% to 2%, and 
the Statistical Research Division of respondent National Associa- 
tion made a study of the effect of the new discount terms and pub- 
lished the results of this study, showing the effects on fine paper 
merchants from an earnings standpoint, suggesting the percentages 
of the manufacturers’ prices to be added to or subtracted from the 
merchants’ selling prices to avoid reduction or increase in the mer- 
chants’ gross trading margin, all based upon the various cash dis- 
count terms then being observed by the different paper mills. There 
were also prepared by this Division under the direction of respondent. 
John H. Londergan, and furnished to the members of respondent 
National Association upon request, tables showing the amounts to 
be added to the individual merchant’s selling prices under various 
circumstances to preserve the gross trading margin then in effect. 
Respondent John H. Londergan, as Director of the Statistical Re- 
search Division of respondent. National Association, advised the in- 
dividual members of respondent National Association with respect: 
to. the matter of cash discounts in 1947 and assisted the local and 
regional associations in arriving at uniform cash discounts in the 
respective trade areas. 

The executive. officers of the local and regional associations, in 
turn, cooperated with the Statistical Research Division of respondent 
National Association in advising the member paper merchants and 
assisting them in arriving at uniform cash discounts in the respective 
trade areas. The respondent member paper merchants in the re- 
spective trade areas, during the years 1947 and 1948, discussed at 
meetings of respondent local and regional associations the matter of 
cash discount terms to be observed by them in the sale of fine wrap- 
ping paper, and, in many of the trade areas, respondent paper mer- 

_chants adopted and put into effect uniform cash discount terms in- 
spired and suggested by respondent National Association. 

Par. 16. The respondent National Association, through its Sta- 
tistical Research Division, at. or about the time of the end of the 
Office of Price Administration in 1946, made studies and surveys of 
cutting charges being observed by respondent member paper mer- 
chants in various trade areas, and representatives of respondent Na- 
tiona] Association discussed the matter of cutting charges with local 
and regional associations. This matter was also discussed at many 
meetings of local and regional associations during 1947, with the re- 
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sult that in certain local trade areas, new uniform cutting schedules 
were adopted and put into effect by respondent paper merchants. 
As was the case when the respective regional and local groups pro- 
ceeded to treat the matter of a change in cash discounts as a problem 
requiring group solution, the open discussions respecting schedules of 
cutting charges which were carried on at regional association meet- 
ings, the statements of members as to what they could do or had 
done and the steps taken by others in such connection necessarily 
tended to a meeting of the minds and an understanding as to the 
future of the respondent merchants, 

Par. 17. Each of the respondent regional associations has en- 
gaged in activities relating to the pricing by its members of their 
paper products. The record contains numerous exhibits relating to 
the activities of these associations which indicate that they have con- 
curred in and implemented activities of the National Association 
which have a dangerous tendency unduly to restrain competition be- 
tween the respondent paper merchants. 

Typical examples of such evidence are the following: 

(a) Minutes of a meeting held by respondent Central States As- 
sociation on October 20, 1936, show that the members present dis- 
cussed the question of coated gummed papers on which manufac- 
turers’ resale schedules were believed to be lower than those provided 
by the Blue Book, and that it was unanimously decided to use the 
Blue Book instead of manufacturers’ resale schedules effective imme- 
diately. At the meeting of September 26, 1939, writing papers were 
discussed and it was pointed out that merchants’ costs required an 
additional three cents per pound in broken ream lots and one cent 
per pound in one ream lots, in connection with marking up these 
brackets for resale, in order to break even and “by a bare majority the 
opinion of those present was expressed that this policy would be 
sound.” 

Respondent Central States Association distributed price lists for 
its members upon request. The subject of resale prices for writing 
paper in reams and broken ream lots was again discussed at the meet- 
ing of January 18, 1940, which meeting was attended and addressed 
by respondent J. H. Londergan. <A bulletin directed by respondent 
John L. Richey to members of this respondent constitifent association 
and respondent Middle States Association under date of August 21, 

_1945, contains the following: 4 

To merchants, we say, in the event some drastic change should 
come over night in OPA price regulations, that the past has shown 
that the use of the blue book as a formula of pricing fine papers 
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and the use of the yellow book as a formula of pricing wrapping 
paper and paper products is both sound and moderately profitable. 
Every wholesaler should give thought to the continued use of these 
formulae in the post war period. 

Another of the exhibits received into the record indicates that a 
cash discount of 1%—ten days was to be effective January 1, 1947, 
on sales of coarse paper products by certain of the members of this 
respondent association. 

(b) The members present at the meeting of respondent Fine Paper 
Association of Chicago on January 8, 1946, “all agreed to change 
prices in accordance with the Blue Book paper setup the same day 
they were received.” 

(c) Attending a meeting of June 26, 1946, held by respondent 
Empire Association was a representative of respondent National As- 
sociation, who is reported in minutes thereof to have repeated a pre- 
vious request to the members that they issue new price lists and send 
copies to respondent National Association. Minutes of a meeting 
held April 2, 1937, by the Fine Paper Division of this association 
show that the question of pricing of news print was discussed and 
the result, as reported, was that most of the members preferred their 
then current method. 

Respondent W. B. Dunning, secretary of respondent Empire Asso- 
ciation in a letter to its president under date of December 17, 1947, 
referred to a general meeting of respondent New England Associa- 
tion which he had attended and in which he participated by telling 
of the adoption of a one per cent: discount and other terms then in 
vogue in respondent Empire Association. The letter relates that 
though no vote was taken as to what policy should be followed, he 
received the impression from ensuing discussion that most of the 
wrapping paper merchants would adopt the new discount plan within 
the next few months. It appears also that so much time was taken 
up with consideration of the terms and discount program that re- 
spondent W. G. Leathers, who was in attendance, was unable to ex- 
plain another program of respondent National Association relating 
to simplification of several items of coarse paper. 

(d) The pricing publications of respondent National Association 
were topics of discussion at meetings of respondent Wisconsin Asso- 
ciation and such books were in the possession of many of its members. 
In a letter of April 22, 1947, requesting copies of the Blue Book and 
Yellow Book, a representative of a respondent member of respond- 
ent National Association and holding membership also in respondent 
Wisconsin Association, stated that he felt like an “outsider” at a re- 
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cent meeting of that group by reason of never having seen these 
books. At its meeting of February 12, 1947, all members of respond- 
ent Wisconsin Association there present indicated they were using the 
“pricing formula” of the Yellow Book and the appointment of a 
committee to meet in Chicago on March 12th and to consider and 
recommend changes in this book was discussed. The minutes do not 
show whether official action on the matter occurred. 

(e) At a meeting held on November 12, 1946, members of respond- 
ent Fine Paper Association of Wisconsin, Inc., were urged to turn 
in annual and monthly statistical reports called for by respondent 
National Association and a discussion took place on “the cutting 
schedules and the proposed revision recommended by the National 
Paper Trade Association.” The minutes state no official action was 
taken. 

(£) Respondent Midwest Group on May 12, 1948, disseminated 
to its members a map reflecting the Kansas City, Missouri-Kansas, 
commercial zone as defined by a Government agency. In transmit- 
ting this map, respondent Carll V. Kretsinger, its secretary, suggested 
that the members likely would wish to use the commercial zone ap- 
pearing there as a free delivery zone on sales to points in such area. 
In a letter dated December 22, 1947, this respondent reported to re- 
spondent National Association that part of his duties involved the 
ironing out of merchants’ complaints against other merchants, and 
that meetings were held regularly by this constituent association. 

Par. 18. Respondent The Chatfield & Woods Co. of Pennsylvania, 
a dual house, was active in the fine paper activities of the National 
Association. Its General Manager, Mr. W. F. Doyle was a member 
of its Board of Directors on the fine paper side in 1946 and 1947. 
His successor as general manager, Mr. F. H. Chatfield, became his 
successor on the Board. Its Mr. A. H. Slater, Jr., was a member of 
its Fine Paper Governing Committee in 1948 and 1949, at the time 
of the issuance of the complaint herein. It subscribed to the Blue 
Book and in the light of the positions held by its representatives must 
have been thoroughly aware of its purpose and the manner in which 
the differentials and other pricing aids were arrived at. The Presi- 
dent of this company, Mr. W. H. Chatfield, is also President of re- 
spondent Chatfield Paper Corporation, Cincinnati, Ohio. 

Testimony of Mr, F. H. Chatfield and Mr. G. F. Liebler, Sales 
Manager of the Wrapping Division of this respondent, shows that it 
did not participate in any price fixing agreement as to wrapping 
paper. However, they did not testify as to its activities in the fine 
paper field. 
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The Commission is of the opinion that the Blue Book was designed 
for use as a pricing book, that such participation in the activities of 
the fine paper side of the National Association which created it and 
kept it current, plus subscribing to the Blue Book establishes prima 
facie that it was a party to a price fixing agreement as to fine paper 
as alleged. In the absence of evidence to the contrary, it is so held. 

Par. 19. On the basis of the record, the Commission concludes 
that, prior to the year 1947, the respondent paper merchants, together 
with respondent associations, and respondent officers, have entered 
into and have since carried out an unlawful planned course of action, 
understanding and agreement to hinder, lessen, eliminate, limit, and 
restrain competition in prices, practices, terms and discounts between 
and among said respondent merchants in the sale and distribution of 
fine and wrapping paper in commerce among and between the various 
States of the United States. Pursuant to and in furtherance of said 
planned common course of action, understanding, and agreement, the 
said respondent paper merchants, through and with the aid, assistance 
and guidance of respondent associations and officers and directors 
thereof, have done and performed the following acts and practices: 

(a) Agreed upon and established uniform and identical prices, 
terms and discounts for both fine and wrapping paper in their re- 
spective trade areas; 

(b) Classified said paper products and agreed upon uniform and 
identical prices, terms and discounts to be charged for paper products 
falling within each classification ; 

(c) Agreed upon and established uniform and identical additions 
to prices and deductions from prices to be applicable to said paper 
products within each classification so established ; 

(d) Agreed upon and established uniform and identical markups 
to be used in arriving at the selling prices for said paper products in 
their respective trade areas; 

(e) Agreed upon, established and made uniform charges in certain 
of the respective trade areas for cutting or trimming of paper where 
such cutting and trimming were necessary to meet a purchaser’s specifi- 
cation ; 

(f) Have held meetings at which prices, terms and conditions of 
sales, and trade practices and policies designed to eliminate competi- 
tion in price and otherwise between respondents were discussed and 
acted upon ; 

_(g) Disseminated among themselves by and through respondent As- 
sociations, at frequent intervals, current and future quotations of 
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prices, terms, and practices offered to the trade in the sale of said paper 
products. 

Par. 20. The capacity, tendency and effect of the said planned 
common course of action, combination, conspiracy, understanding, and 
agreement, here found, and the said acts and practices of respondents 
done and performed in the furtherance thereof and in pursuance 
thereto, have been substantially to lessen, restrict, restrain and sup- 
press competition among and between said respondent paper mer- 
chants in the sale and distribution of said paper products in commerce 
within the intent and meaning of Section 5 of the Federal Trade 
Commission Act, have had a dangerous tendency to hinder, restrain 
and prevent, and have actually hindered, restrained and prevented 
price competition between and among said respondent paper mer- 
chants in the sale and distribution of said paper products in said com- 
merce in their respective trade areas; have empowered said respond- 
ent paper merchants to enhance the prices of said paper products in 
their respective trade areas above the prices which would prevail 
under a condition of natural, normal and free competition among 
said paper merchants; and have a dangerous tendency to create a 
monopoly in said paper merchants in the sale and distribution in 
interstate commerce of said paper products in their respective trade 
areas. 

Par. 21. The Commission is of the opinion that the greater weight 
of the evidence does not support the allegations of the complaint 
charging that respondents have agreed upon and used a uniform 
system of freight equalization. Without adequate support in the 
record, also, are additional charges that respondents concertedly or 
pursuant to a planned common course of action adopted a formal 
system of uniform cost accounting, that respondents agreed upon 
prices to be submitted to Federal, State and other governmental agen- 
cies in response to invitations to bid, that they concertedly classified 
members of the trade and defined customer classes to whom each classi- 
fication could sell, and that they joimtly established contact com- 
mittees to enforce or police adherence to certain accords alleged to 
have been entered into. These charges of the complaint accordingly 
are dismissed. 

Par. 22. The Commission finds that respondent Graham Paper 
Company became a member of respondent National Association 
around 1933 but resigned therefrom late in 1937 or early in 1988, and: 
that it does not, as charged in the complaint, hold membership in 
respondent Midwest Paper Merchants Group. In the opinion of the 
Commission, the greater weight of the evidence does not establish that 
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respondent Graham Paper Company has assisted or cooperated with 
respondent National Association through the furnishing of data for 
the compilation of the Blue Book or Brown Book or that it has re- 
ceived such publications or used them in compiling or computing its 
prices. The Commission, accordingly, has concluded that this proceed- 
ing should be dismissed as to respondent Graham Paper Company. 

Par. 23. Respondent Pittsburgh Paper Association became an 
active organization in the Fall of 1947, one year prior to the issuance 
of the complaint herein. It has at all times restricted its activities to 
wrapping paper matters. Two of its members are engaged in the sale 
of both wrapping paper and fine paper products, but the association 
has never engaged in any activity pertaining to fine paper. There is 
no evidence that the association engaged in any discussion or activity 
relating to price or which restrained competition in any way. Testi- 
mony shows that it concerned itself with other proper trade associa- 
tion activities. 

As found by the hearing examiner, it does not appear that re- 
spondent Engel, Executive Secretary of respondent Pittsburgh Paper 
Association, cooperated in the activities of the respondent National 
Association to the same extent as those of the other local or regional 
associations with respect to the preparation and promulgation of the 
Blue Book, Brown Book and Yellow Book, and the cash discounts 
and cutting charges. As he stated, there is insufficient evidence in 
the record to support the allegations of the complaint as to respondent 
Engel. The Commission rejects his further conclusion that an order 
should be issued against the Pittsburgh Paper Association for the sole 
reason that it served as an instrumentality by means of which its 
members became members of the National Association. 

Par. 24. Respondent Morris Paper Company is a wrapping paper 
‘house only. It does not sell fine paper. It received a copy of the 
Brown Book from the respondent National Association of which it is 
a member as well as a member of respondent. Pittsburgh Paper Asso- 
ciation. The record shows that it did not use this book in the pricing 
of its paper products. This is shown by the testimony of its Presi- 
dent, which evidence is supported by a comparison of the actual prices 
at which it sold certain of its products on certain days in 1947 and 
1948 with comparable actual selling prices of certain of its competitors 
in the Pittsburgh area. This comparison indicates a complete lack of 
uniformity as to the prices of the products compared. 

Other evidence shows that this respondent’s President, Mr. Morris 
Balter, was a member of the Wrapping Paper Commodity Commit- 
tee of the National Association since the Fall of 1948, near the time 
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of the issuance of the complaint herein. He testified that activities of 
this committee since he became a member have included the problem 
of salesmen’s compensation; marking of packages and formulation 
of a code of ethics to improve relations with manufacturers and 
other matters having nothing to do with prices, markups, discounts, 
classification of products or the Brown Book. 

In the face of this evidence any inference of participation by this 
respondent in an agreement to fix prices is destroyed. It is believed, 
therefore, that the allegations of the complaint as to the Morris Paper 
Company have not been sustained by the greater weight of the 
evidence. 

Par. 25. Respondent Anderson Paper & Twine Company has filed 
no answer in this proceeding. The entire record as to it consists of 
documents admitted into the record by a stipulation to which it was 
not a party. The record was closed as to this respondent upon the 
receipt of these documents. The Commission is of the opinion, there- 
fore, that there is no evidence properly in the record as to this re- 
spondent and that the allegations of the complaint have not been 
sustained as to it. The Rules of Practice of the Commission in effect 
during the trial of this case and which are governing as to it, do not 
provide for a default and require counsel supporting the complaint to 
sustain the burden of proof even though no answer is filed and the 
matter is not contested. The allegations of the complaint, therefore, 
should be dismissed as to this respondent. 

Par. 26. Respondent Clarence E. Dobson is a party to this pro- 
ceeding both individually and as Secretary of the respondent South- 
ern Paper Trade Association, He filed an answer in letter form in 
which he stated that he had been replaced as Secretary by Miss Sara 
Meredith prior to the issuance of the complaint. He did not admit 
the allegations of the complaint nor did he consent to the admission 
into evidence of the documents admitted into evidence by stipulation 
of other respondents. As the record as to him consists entirely of 
these documents which have not been authenticated as to him in any 
way, the allegations of the complaint as to him have not been sustained 
on the record. 

CONCLUSION 


The acts and practices of said respondents as herein found, with 
the exception of those referred to in Paragraphs 22 through 26 of 
these findings, are all to the injury and prejudice of the public and 
constitute unfair methods of competition in commerce within the 


intent and meaning of Section 5 of the Federal Trade Commission 
Act. 
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It is ordered, therefore, that respondents National Paper Trade 
Association of the United States, Inc.; Arthur H. Chamberlain, indi- 
vidually and as its Executive Secretary ; W. G. Leathers, individually 
and as its Assistant Executive Secretary; J. H. Londergan, individ- 
ually and as its Director, Statistical Research Division; The Central 
States Paper Trade Association; John L. Richey, individually and as 
Secretary of respondents The Central States Paper Trade Associa- 
tion, The Chicago Paper Association, Illinois State Paper Merchants 
Association, The Middle States Wrapping Paper Association, and 
Wisconsin Paper Merchants Association; Diem & Wing Paper Com- 
pany; Cincinnati Cordage and Paper Company; Indiana Paper Com- 
pany ; Butler Paper Co., Inc.; Chatfield Paper Corporation; The Fine 
Paper Association of Chicago, Inc.; G. Forrest Gillett, individually 
and as its Secretary; Chicago Paper Company; Hobart Paper Com- 
pany; Swigart Paper Company; Bradner Smith & Company; J. W. 
Butler Paper Company; The Chicago Paper Association; Acme Twine 
& Paper Company; Commercial Paper & Bag Company; Eagle Wrap- 
ping Products Company; Joseph Weil & Sons, Inc.; The District of 
Columbia Paper Merchants Association; William N. Schaefer, indi- 
vidually and as its Secretary; Charles G. Scott and Company, Inc.; 
Stanford Paper Company; Frank Parsons Paper Company, Inc.; 
Jacob N. Freedman and Joseph Freedman, individually and as co- 
partners trading under the name of S. Freedman & Sons; Empire 
State Paper Association, Inc.; W. B. Dunning, individually and as 
its Secretary and Treasurer; The Miller Paper Company, Inc.; J. & 
F. B. Garrett Company; W. H. Smith Paper Corporation; Geneva 
Paper Company; Illinois State Paper Merchants Association ; Duckett 
Paper Company; Rockford Wholesale Paper Company; Capital City 
Paper Company; The Intercity Box & Paper Company; Iowa Paper 
Distributors Association; Herbert F. Stoffle, individually and as its 
Secretary; Clinton Paper Company; Pratt Paper Company; The 
Peterson Paper Company; Bermingham & Prosser Company; Mary- 
land Paper Trade Association, Inc.; Charles B. Leonard, individually 
and as its Secretary; Mudge Paper Company; Bradley-Reese Com- 
pany; Robins Paper Company, Inc.; The Barton, Duer & Koch Paper 
Company; The Middle States Wrapping Paper Association; Union 
Paper and Twine Company; 'The Globe Paper Company; National 
Paper and Twine Company ; The Central Ohio Paper Company ; Mid- 
west Paper Merchants Group; Carll V. Kretsinger, individually and 
as its Executive Secretary; Wertgame Paper Company; The Butler 
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Paper Company; Kansas Paper Company, Inc.; Weber Paper Com- 
pany; New England Paper Merchants Association, Inc. ; Norman E. 
Scott, individually and as its Executive Secretary ; Cook-Vivian Com- 
pany, Inc.; The Century Paper Company, Inc.; Tileston & Hollings- 
worth Co.; John Carter & Company, Inc.; Northwestern Paper Trade 
Association; Wendell O. Hawkins, individually and as its Secretary ; 
John Leslie Paper Company; Paper Supply Company, Inc.; Anchor 
Paper Company; Newhouse Paper Company; Butler Paper Com- 
pany; Paper Trade Association of New Jersey ; David H. Rice, indi- 
vidually and as its Executive Secretary; Jersey Paper Company, Inc; 
David Liberman and Isidore Liberman, individually and as co- 
partners trading under the name of J. Liberman & Co. ; Commercial 
Paper Bag Company, Inc.; H. G. Mooney Company; Paper Trade 
Association of Philadelphia; David S. Stockslager, individually and 
as its Executive Secretary; Acorn Paper & Twine Company; Eagle 
Paper Co.; Mather Paper Company; Quaker City Paper Co.; The 
Chatfield & Woods Co. of Pennsylvania; Interstate Cordage & Paper 
Co.,; Southern Paper Trade Association ; Sara Meredith, as Secretary 
for said Association; The D and W Paper Company, Inc.; Columbia 
Paper Co., Inc.; Alco Paper Co.; E. C. Palmer & Co., Ltd.; South- 
eastern Paper Trade Association, Inc.; Harry M. Snyder, individually 
and as its Secretary; Spaugh Paper Co. of Hickory, Inc.; Dillard 
Paper Company; B. W. Wilson Paper Co., Inc.; Richmond Paper 
Company, Inc.; Southwestern Paper Merchants Association ; Lewis C. 
Johnson, individually and as its Executive Secretary; Olmsted-Kirk 
Co.; Magnolia Paper Co.; Southwestern Paper Co.; Carpenter Paper 
Co.; Wisconsin Paper Merchants Association; Brauman Paper Com- 
pany; Universal Paper Company ; Sawyer Paper Company ; Standard 
Paper Company; Fine Paper Association of Wisconsin, Inc.; Curtis 
W. Boyce, individually and as its Secretary ; Nackie Paper Company; 
Oshkosh Paper Company; Moser Paper Company; The Bouer Paper 
Company ; Metropolitan Bag & Paper Distributors Association, Inc.; 
Fred Free, Jr., individually and as its Secretary; Yorkville Paper 
Company, Inc.; A. E. MacAdam & Co., Inc.; John H. Free, Inc.; 
Shuttleworth Wollny Co., Inc.; S. Posner Sons, Inc.; Cosmopolitan 
Twine & Paper Association, Inc.; David Kasson, individually and 
as its President; Harlem Paper Products Corporation; Imperial Bag 
& Paper Co., Inc.; Daniel W. Margolin, an individual trading as 
Liberty Bag & Paper Company; Paper Association of New York 
City; Irwin Slote, individually and as its Secretary; Bonded Paper 
Products Co.; Graphic Paper Corp.; Capital Paper Co.; Royal Paper 
Corp.; Whitaker Paper Co.; and said respondents’ respective officers, 
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representatives, agents, and employees, in or in connection with the 
offering for sale, sale and distribution of fine and wrapping paper or 
other paper products in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
entering into, continuing, cooperating in or carrying out any planned 
common course of action, understanding, agreement, combination or 
conspiracy between or among any two or more of said respondents.or 
between or among any one or more of said respondents and others not 
parties hereto, to do or perform any of the following acts or practices: 

(a) Establishing or maintaining prices for either fine or wrapping 
paper or for any descriptive classes thereof, or any rates of cash 
discount ; 

(b) Establishing or maintaining markups or percentages of mark- 
ups in arriving at selling prices; 

(c) Establishing or maintaining differentials with respect to any 
individual item or class of items, different quantities, color, cutting, 
trimming, packaging or delivery, whether determined on a basis of 
method of delivery or geographical location to which delivered; 

(d) Disseminating price lists or terms or conditions of sale offered 
to the trade to each other directly or by and through respondent as- 
sociations or any other medium ; 

(e) Publishing or distributing any publication of national average 
percentage markups for any individual item or individual class of 
paper or paper products or any tables or charts purporting to apply 
any national average percentage markups to any assumed price paid 
by merchants for any individual item or individual class of items, or 
showing any average national pricing practices of merchants with 
respect to any individual item or individual class of items for different 
quantities, color, cutting, trimming, packaging or delivery ; 

(f) Holding or participating in any meeting, discussion or ex- 
change of information among themselves or under the auspices of 
respondent National or regional associations, or any other medium or 
agency for the purpose or with the effect of devising or establishing 
any method of fixing, establishing or maintaining prices, terms or 
conditions of sale for fine or wrapping paper, or any other practices 
prohibited by the provisions of this order. 

It is further ordered that nothing contained in this order shall be 
construed as prohibiting any respondent, acting either as principal or 
agent, from entering into agreements with any of its vendors or 
customers to buy from any such vendors or to sell to any such cus- 
tomers fine or wrapping paper at any price or on any terms or condi- 
tions of sale independently determined and offered and independently 
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accepted in any bona fide transactions, when such agreements are not 
for the purpose, nor have the effect, of restraining trade or competi- 
tion, or from quoting prices or terms or conditions of sale for the 
purpose of effecting any such bona fide agreements. 

_ It is further ordered that this complaint be, and it hereby is dis- 
missed as to respondents Graham Paper Company, Pittsburgh Paper 
Association, Robert Engel, Morris Paper Company, Anderson Paper 
& Twine Company and Clarence E. Dobson. 

It is further ordered that this complaint be, and it hereby is dis- 
missed as to each of the respondents named in the complaint only by 
reference to the lists of members of the respondent trade associations 
attached as exhibits to the complaint, with the exception of those spe- 
cifically listed in the first paragraph of this order. These dismissals 
are based solely on the ground that an order as to these respondents 
is not required in the public interest and do not pass in any way on the 
power or jurisdiction of the Commission to bring representative class 
suits under the doctrine laid down in Chamber of Commerce of Min- 
neapolis, et al. v. Federal Trade Commission, 13 F. 2d 678, 684 (C. A. 
$, 1926). 

It is further ordered that each of the respondents named in the first 
paragraph of this order shall, within sixty (60) days after service 
upon them of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which they have com- 
plied with this order. 

Commissioner Mead dissenting to the extent that he would direct 
that the order to cease and desist be issued also against the additional 
parties referred to in the recommended order to cease and desist of 
the hearing examiner. 

Commissioners Howrey and Gwynne did not participate in the 
action in this matter for the reason that oral argument was heard 
herein prior to their appointment to the Commission. 


Sprcran Concurring Opinion 


By Mason, Commissioner : 

This opinion concerns questions of such diversity that it is sepa- 
rated into three sections. 

The first deals with 143 defendants who signed waivers of trial. 

The second weighs the probative value of guilt by trade association. 

The third considers the question of Federal Trade Commission class 
suits or trials in absentia, and whether or not they offend sound judi- 
cial practice. 
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The Commission on October 5, 1948, filed, its complaint against ap- 
proximately one thousand wholesale paper merchants and their trade 
associations. The charge—conspiracy to fix prices. 

Of these defendants, only 146 were served with summons. Ac- 
cording to the complaint, certain designated members of this group 
were sufficiently representative of everybody else belonging to the 
local associations that it was not necessary to summon the rest. 

Efforts toward settlement of the issues without a full trial, in line 
with the provisions of the Administrative Procedure Act (Public Law 
404, 79th Congress, Chapter 324, Second Session), were successful as 
to 143 defendants, including four who were not served.?_ These shall 
hereafter be referred to as the “waiver defendants.” Six of the de- 
fendants served filed denial answers and contested this action through- 
out, Of these, only one is shown to have been a party to the alleged 
conspiracy by this record. One of the defendants served filed no 
answer. The remaining defendants in this proceeding were not served 
with summons, did not file any answers and have not consented to or 
participated in this proceeding in any way. The hearing examiner 
recommended an order against all of the defendants except two of 
those contesting. 

The first question to be determined is the propriety of the issuance 
of the proposed order against the waiver defendants. On that point 
we observe that the law is well settled, that the case for the Govern- 
ment against certain conspirators does not fall for failure to name, 
serve, or properly prove its case against all of the parties who may be 
in the conspiracy. Whether the defendants who were not served with 
summons in this case can be held will be dealt with later. 

As to those who signed substitute answers whether they were served 
or not, the record shows most of them withdrew answers heretofore 
filed denying the charges in the complaint (but without admitting 
guilt and solely for the purpose of the instant proceedings) and con- 
sented that the Commission could enter its findings and issue an order 
thereon. 

The waiver defendants agreed to the entry of the documentary 
evidence presented by the Government. It may be that the inferences 
of guilt as to certain of these defendants could have been explained 
away if they had defended in this proceeding. However, no defense 
was offered. In fact, many of these waiver defendants agreed that if 
the Commission found from the evidence an agreement existed, they 
would not contend otherwise. 
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These defendants, it seems, would rather sign away. than litigate 
their innocence. This retreat is not as ignominious as it appears, for 
one must bear in mind that a case more or less to a Government agency 
is only grist to its mill; on the other hand, when a private citizen de- 
fends against a Government charge, even when unfounded, his efforts 
are costly and time-consuming. 

It may not be valorous, but there are cases where it is less expensive 
for an innocent defendant to waive a trial and consent to an order 
rather than contest the charge. These things do happen in antitrust 
litigation. 

Substitute answers—waiver answers—admission answers—call them 
what you will—carry certain quid pro quos—from the standpoint of 
a prosecutor they obviate trial of a case up to the hilt, as to those who 
retreated. 

We have no way of knowing but that the attorney in charge of the 
complaint, having largely disposed of the issues at the beginning of 
the trial insofar as the waiver defendants were concerned, devoted his 
major attention to those who denied the conspiratorial allegations. _ 

It is enough to say that within the limits of our jurisdiction and the 
boundary of their consent, we may enter any kind of an order that 
comes to mind. Certainly the order suggested by the hearing exam- 
iner against all who waived trial is a model of restraint and is in strict 
conformity with established precedent. Insofar as those particular 
defendants are concerned, the order is consonant with the charges in 
the complaint and defendants’ substitute answers. Accordingly, the 
recommended decision of the hearing examiner as to these defendants 
is approved and becomes the order of the Commission. 

We come now to the center of gravity in the instant case. It has 
considerably more weight than the decision as to the waiver defend- 
ants. What happens to the waiver defendants may be vital to them, 
but the broad issues of trial in absentia and guilt by trade association 
involve all interested in maintaining orderly judicial procedure. 

There is no blinking the cold truth, that the tenor of the times has 
developed two new systems of fact-finding, both deviating from our 
Anglo-American pattern of jurisprudence. Congressional committees 
use their investigatory fact-finding functions ( theoretically, at least) 
for the purpose of guiding Congress in its legislative work. 

Our Integrity Security System concerns itself only with Govern- 
ment employment and deals, therefore, with the privilege of working 
for the Government. This type of fact-finding does not affect a prop- 
erty right or one’s personal liberty. As one of our chief security 
officers aptly put it: nai 
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It is not “* * * trying to punish * * * for some act * * * com- 
mitted in the past * * *, We are trying to protect the Government 
from what may occur in the future. Since you can’t prove future 
behavior—future acts are not susceptible to present. proof—there is 
no proof in this system. It’s not a judicial system.” * 

Neither the legislative committee system of investigation, currently 
holding the public eye, nor the Government Integrity Security System 
evolved in April 1947, deals directly with personal liberty or property 
rights. 

On the other hand, the fact-finding of courts and their adjuncts, 
quasi-judicial agencies, do. 

It is not the purpose of this opinion to make invidious comparisons 
between the three systems. Suffice to say, legislative and security 
fact-finding seek different ends than those of a judicial body. 
Nowadays when accusations may be regarded by some tribunals as in 
almost the same category as guilt, it behooves us to see that the judici- 
ary reaflirms with even greater emphasis the established patterns of 
fair and impartial trial developed by courts over the centuries. ‘These 
include the presumption of innocence, the rule against hearsay, and, 
not least of all, “the right to meet your accuser face to face, if you 
have one.” + 

This applies with even greater force to the lowest rung, but most 
powerful (from the businessman’s standpoint), of the judicial ladder, 
the Federal Trade Commission. For fact-finding under the Commis- 
sion’s quasi-judicial function is devoid of many of the checks inherent 
in regular courts—the informality of trial—the relaxed rules of evi- 
dence—-the lack of a jury—the final decision resting in the hands of 
those who formulated the original charges—all of these new short 
cuts to justice make it imperative that we adhere with meticulous 
care to the time-tested implements of fair and impartial trials by the 
judicial process. In fact, “the best means yet devised for the discovery 
of truth is a well-ordered trial in a well-ordered court room.” ® 

With these compunctions in mind, let us see if the facts justify a 
finding of— 

GUILT BY TRADE ASSOCIATION 

Considering the probative value of association membership as a 
determinant of guilt requires at least a bowing acquaintance with the 
business under surveillance. When every member of a trade is en- 
compassed in a charge of class conspiracy, there should be somewhere 
in the record a concise and factual description of what they do for 
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a living. Against this background, testimony as to alleged illegal 
acts could be evaluated with more intelligent regard as to the prob- 
ability of their existence in the market structure. “Tt must be obvious 
that competition can be judged only after the market facts have been 
weighed.” ® 

During final argument of the instant case before the Commission, 
in answer to a query from the bench as to the size of the industry, the 
reply of the prosecution indicated annual sales amounted to hundreds 
of thousands of dollars, or perhaps hundreds of millions of dollars, 
or that maybe these figures pertained to tons of paper rather than to 
dollars. 

If we are to function, as the courts have intimated, as experts in the 
realm of commerce, this kind of a beginning doesn’t give us much 
meat to feed on. The record is barren about the industry as a whole. 
Outside of the record perhaps we can take “quasi-judicial notice of 
the fact that from the New York Sunday Times, which uses twenty- 
five hundred tons of paper in one edition, to Joe Blow, the job printer 
who uses a few ounces when he does a hundred business cards with 
your name and address, there is an eight billion seven hundred million 
dollar industry. 

We can infer the distribution of fine and wrapping paper is a very 
important segment of the paper industry. Distributors are mostly 
small businessmen, and are spread over the country in little towns 
and big cities. The many kinds and qualities of paper, and variations 
in the size of their orders, make wholesaling as much a matter of 
service as of product, so the merchant keeps close to his market, not 
only geographically but personally as well. 

In a trade where thousands of small items are stocked and sold on 
instant quotations, some machinery, like the grocer’s scales or the 
draper’s yardstick, was bound to be developed for quickly figuring 
prices. It would take too long and exceed the entire sales price for 
a paper merchant to hire a cost accountant every time he wanted to 
calculate the bid on a ream of White Sulphite Bond or a roll of 
40-lb. Brown Kraft Wrapping Paper. So there came into being the 
Blue Book—the Brown Book—and the Yellow Book. 

The first of these, the Blue Book, was compiled by the defendant, the 
National Paper Trade Association, back during the days when NRA 
was in effect. 'The National Association, through its Statistical Divi - 
sion, conducted annual cost and selling price surveys among its fine 
paper merchant members in all sections of the country and published 
what was known as the “Paper Merchants’ Blue Book.” This con- 
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tained average mark-up percentages found to be in use under the trade 
practices prevalent. The tables translated the cost to the member of 
each of the various categories. There is no doubt but that the cost 
analysis and suggested mark-ups were in the hands of some 1,200 mer- 
chants during NRA, but as to any later date the record is not clear. 

It is interesting to note that the compilation of cost data, whether 
as a factor in price fixing or not, was not only essential and legal in 
periods of Government control, but today is considered quite de 
rigueur under the antitrust laws of the Federal Government as well 
as under many state unfair sales statutes.’ 

If the industry used colored books, so did the Government. During 
NRA and OPA, both depended upon these vari-hued publications 
to establish Federal price controls. 

There are thirteen charges leveled at the defendants in the instant 
case. These charges were all, in some form or another, part and 
parcel of the required activities of Federal price fixing, standardiza- 
tion, production, control, etc., under NRA or OPA. 

For businessmen quoting prices are like square dancers—advancing, 
bowing and retreating—as they follow the intricate patterns called 
by Government. 

At the signal “NRA”! or “OPA”! they take their competitor by 
the hand and march gravely in unison to the price song of the Fed- 
eral Administrator. At a sign from the Supreme Court (Schechter 
Corporation v. U. S., 295 U.S. 495, 55 S. Ct. 8387) or from Congress 
(when price ceilings were lifted), the merchants drop hands and 
start fighting—or at least they are supposed to. 

But, some defendants are like novices at a barn dance; they do-ci-do 
when they should allemande left. Maybe they get confused, maybe 
their reflexes are conditioned all wrong from being under Govern- 
ment control too long, or maybe they just want to keep on holding 
hands with their competition like the Government taught them to do 
under the alphabet regimes. 

At any rate, part of the time the paper wholesalers engaged in con- 
certed or uniform action, they would have gone to jail if they hadn’t, 
and part of the time they would go to jail if they did. 

With the price fixing picture during Government controls as “back- 
ground material” for the contemplation of price fixing without the 
blessing of Government, the evidence as to Richey, Dunning, Londer- 
gan, Leathers, Chamberlain and Whitaker, et al., gives the Commis- 
sion the substantial evidence required on which to infer agreements 
in restraint of trade. 
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Along with these defendants go the other waiver defendants whose 
substitute answers place them in substantially the same category. 

Here we are shown the petty machinations of a dozen over-enthu- 
siastic trade association members. With no other link to their illegal 
agreements than a common membership in a trade association, we 
are opportuned to hack away at the entire wholesale paper trade in- 
dustry exclaiming, “Everybody in the industry is a conspirator”! 

Granting certain defendants fixed prices out of season, does that 
convict the entire wholesale paper industry under a charge of the 
Federal Trade Commission—at least that portion of it the Govern- 
ment could lay its hands on? 

Like the tumbrils of the French Revolution carrying all “aristo- 
crats” to the guillotine, the recommended decision in this case carries 
all who held membership in any wholesale paper trade association. 
Who should and who should not be found guilty was determined by 
a method simpler than that used by the Gileadites when they slew 
492,000 Ephraimites at the River Jordan (Judges 12 :6). Those who 
mispronounced the word “shibboleth” died for membership in the 
wrong association. 

Nowadays class defendants are picked without using the pronunci- 
ation test of Biblical times, nor is a Madam Defarge needed to knit 
the names of the victims. If Mr. Dickens were writing “A Tale of 
Two Industries” today, he could run the Fine and the Wrapping 
Paper Wholesalers to earth with the method used in drawing the 
present complaint of the Federal Trade Commission—just proscribe 
all those whose names appeared in the current membership list of the 
23 local paper trade associations.° 

If the Federal Trade Commission can bind an entire industry by 
trying only a few, this would be the ideal case on which to establish 
a precedent, for these local associations were in turn associated with 
the national association. 

Here is the connecting tissue that purportedly makes an Abilene, 
Texas, paper dealer blood brother conspirator with a local wholesaler 
in Hickory, North Carolina, and ensnares them both to a Nekoosa, 
Wisconsin, merchant in a joint common planned course of action with 
a Bensenville, Illinois, dealer. We are told that these men conspired 
with other wholesalers, too, from Enid, Oklahoma; Ottumwa, Iowa; 
Woonsocket, Rhode Island; North Adams, Massachusetts, and points. 
north, south, east and west. 

In the instant case, page after page of the recommended decision. 
from which this appeal is taken denounces eight hundred odd unsum- 
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monded defendants as conspirators for ‘no other reason than the 
following: 


IN PARAGRAPH ONE (e), page 48: 
“The following paper merchants are members of said respondent 
Central States Association and of respondent National 
Association :” 

IN PARAGRAPH TWO (a), page 49: 
“The following paper merchants, at the time of the issuance of 
the complaint, were members of said respondent, Fine Paper 
Association of Chicago, and of respondent National Association :” 

IN PARAGRAPH THREE, page 50: 
“The following paper merchants, at the time of the issuance of 
the complaint, were members of said respondent Chicago Associ- 
ation and of respondent National Association, except those 
hereinafter designated :” 

IN PARAGRAPH FOUR (a), page 51: 
“The following paper merchants, at the time of the issuance of 
of the complaint, were members of said respondent District of 
Columbia Association and of respondent National Association :” 

IN PARAGRAPH FIVE (a), page 52: 
“The following paper merchants, at the time of the issuance of 
of the complaint, were members of said respondent, Empire 
Association, and of respondent, National Association :” 

IN PARAGRAPH SIX, page 54: 
“The following paper merchants, at the time of the issuance of 
of the complaint, were members of said respondent Illinois 
Association, and of respondent National Association :” 

IN PARAGRAPH SEVEN (a), page 55: 
“The following paper merchants, at the time of the issuance of 
of the complaint, were members of said respondent Iowa Associ- 
ation and of respondent National Association, except those here- 
inafter indicated :” 

IN PARAGRAPH EIGHT (a), page 56: 
“The following paper merchants, at the time of the issuance of 
of the complaint, were members of said respondent Maryland 
Association, Inc. and of respondent National Association :” 

IN PARAGRAPH NINE, page 56: 
“The following paper merchants, at the time of the issuance of 
of the complaint, were members of said respondent, The Middle 
States Association, and of respondent National Association, 
except those hereinafter indicated :” 
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IN PARAGRAPH TEN, page 58: 
“The following paper merchants, at the time of the issuance of 


of the complaint, were members of said respondent National 
Association, except those hereinafter indicated :” 

IN PARAGRAPH ELEVEN, page 59: 
“The following paper merchants, at the time of the issuance of 
of the complaint, were members of said respondent New England 
Association and of respondent National Association = 

IN PARAGRAPH TWELVE, page 62: 
“The following paper merchants, at the time of the issuance of 
of the complaint, were members of said respondent Northwestern 
Association and of respondent National Association :” 

IN PARAGRAPH THIRTEEN, page 63: 
“The following paper merchants, at the time of the issuance of 
the complaint, were members of said respondent New Jersey 
Association and of respondent National Association :” 

IN PARAGRAPH FOURTEEN, page 64: 
“The following paper merchants, at the time of the issuance of 
the complaint, were members of said respondent Philadelphia 
Association and of respondent National Association :” 

IN PARAGRAPH FIFTEEN, page 65: 
“The following paper merchants, at the time of the issuance of 
the complaint, were members of said respondent Pittsburgh 
Association and of respondent National Association, except those 
hereinafter indicated :” 

IN PARAGRAPH SIXTEEN, page 66: 
“The following paper merchants, at the time of the issuance of the 
complaint, were members of said respondent Southern Associa- 
tion and of respondent National Association, except those here- 
inafter indicated :” 

IN PARAGRAPH SEVENTEEN, page 67: 
“The following paper merchants, at the time of the issuance of 
the complaint, were members of said respondent, Southeastern 
Association, and of respondent National Association :” 

IN PARAGRAPH EIGHTEEN, page 69: 
“The following paper merchants, at the time of the issuance of 
the complaint, were members of said respondent Southwestern 
Association and of respondent National Association :” 

IN PARAGRAPH NINETEEN, page 71: 
“The following paper merchants, at the time of the issuance of 
the complaint, were members of said respondent Wisconsin Asso- 
ciation and of respondent National Association :” 
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IN PARAGRAPH TWENTY, page 71: 
“The following paper merchants, at the time of the issuance of the 
complaint, were members of said respondent Fine Paper Associa- 
tion of Wisconsin, Inc., and of respondent National Association :” 

IN PARAGRAPH TWENTY-ONE, page 72: 
“The following paper merchants, at the time of the issuance 
of the complaint, were members of said respondent Metropolitan 
Association and of respondent National Association :” 

IN PARAGRAPH TWENTY-TWO, page 73: 
“The following paper merchants, at the time of the issuance of 
the complaint, were members of said respondent Cosmopolitan 
Association and of respondent National Association :” 

IN PARAGRAPH TWENTY-THREE, page 74: 
“The following paper merchants, at the time of the issuance of 
the complaint, were members of said respondent New York City 
Association and of respondent National Association :” 


When the Government attempts to parlay a conspiracy suit valid 
against a hundred defendants into a cease and desist order against 
a thousand for no reason other than that they all belong to trade associ- 
ations, it’s time we took one look at the charge, two at the evidence, and 
three long looks at the procedures which defile so many on s0 little. 

The procedure involves the combination of a conspiracy charge and 
a class suit with a finding of guilt by association. Each of these 
standing alone is well established by precedent and case law in the 
American judicial system. 

A charge of conspiracy is an effective way to initiate remedies 
against joint illegal activities for an illegal end, joint legal activities 
for an illegal end, or joint illegal activities for a legal end. Without 
indictments and complaints for conspiracy the hands of those agencies 
of Government charged with keeping the avenues of competition free 
and open would be tied. 

As for guilt by association—in spite of the public clamor against this 
phrase as conjuring up in the imaginations of the citizenry a notion 
that civil rights are denied, “the concept of guilt by association is 
neither new nor illegal.” In California, Idaho and Utah, any one 
who associates with a known thief is guilty of acrime. “The Federal 
Government has recently gone beyond the requirements of association 
to establish guilt and made a person’s mere presence in an illegal 
establishment a crime. * * * And as recently as 1987 the courts of 
Virginia upheld the constitutionality of a law which not only estab- 
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lished guilt by proof of association with wrongdoers, but also founded 
guilt upon association with persons having a reputation for wrong- 
doing” (underscoring supplied).** Whether or not men engaged in 
private enterprise and their trade associations should be considered 
by the Federal Trade Commission in the same category with the classes 
above enumerated need not be averred at this time. Suffice to say the 
principle of guilt by association is firmly established in our legal 
mores. Perhaps the attempt to use it against the American business- 
man should give rise to more serious consideration of its dangers than 
when the rule has in the past been applied only against alleged whores, 
pimps, thieves and Communists. 

As for class suits, their usefulness is so important to the adjudication 
of property rights that they are given special recognition in the rules 
of civil procedure for the district courts of the United States (Rule 23, 
Class Action, 75th Congress, 3d Session, H. Doc. 460). 

Class suits, when used for the purpose originally intended, generally 
involve proceedings in rem—the assessment of improvement levies 
against abutting properties—the validation of bond issue liens—suits 
to quiet title—these are all well within the scope of American judicial 
practice, and the convenience of the courts and the practicalities of 
the situation may well be considered when dealing with them. 

Granting that precedents are established for all three concepts in 
our judicial process, the wedding of the three together cannot help 
but to greatly accent (as in a consanguineal marriage) the most vicious 
attributes embodied in each. 

Let us see what these evils are: 

Conspiracy charges are the prosecutor’s pet. Unless used with re- 
straint, they encompass innocent people and innocent acts as well. 
For, as pointed out by Mr. Justice Jackson in the Lutwak case, 334 
U.S. 623 (Feb. 1953) : 


One of the additional leverages obtained by the prosecution through proceed- 
ing as for conspiracy instead of as for the substantive offense is that it may get 


into evidence against one defendant acts or omissions which color the case against 
all. 


This brings us to the last section of this opinion dealing with— 
TRIALS IN ABSENTIA 


If one accepts the dubious morality of guilt by association when 
punishing those who consort with reputed criminals, there still arises 
a serious problem if we apply this presumption of guilt by trade 
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association against businessmen who are not even summoned to their 
own trial. 

In fact the whole question of guilt by association in the instant case 
is so Closely tied in with trials in absentia by class suit that considera- 
tion of one necessarily involves consideration of the other. 

The judicial process, using the combined class conspiracy theory in 
conjunction with guilt by association, has in the past been used most 
effectively (and with great injustice) against labor trade associations. 
This form of tyranny reached its height shortly after the turn of 
the century in the infamous Danbury Hatters class conspiracy guilt 
by association suit. Here an old and retired hatmaker woke up one 
day to find a quarter of a million dollar judgment levied against his 
cottage. The judgment was assessed on the same theory used against 
most of the thousand defendants in the instant case, namely, guilt 
by trade association. 

In the Danbury Hatters case, however, it was a labor instead of a 
businessmen’s association that was involved. In that era the Danbury 
Hatters case undoubtedly did more to discourage recruitment of mem- 
bers to trade unions than any other attack on labor. 

After the Danbury decision in 1908 there was a rash of class suits 
against union membership which increased in virulence in spite of the 
passage of the Clayton Act. Section 6 of this Act was called the 
Magna Charta of labor, but for the fifteen years following its passage, 
there were “more cases against union members * * * than during 
the previous twenty-four years * * *,.”” Twenty-eight prosecutions 
were instituted by the Federal Government. Half resulted in prison 
sentences. Many more were unreported. Witte estimates over 600 
Federal suits in that period and twice as many in state courts. 

Whether these defendants were incarcerated or fined for violating 
judgments entered against them after a trial in absentia the record 
does not disclose, but many of the sanctions on which punishments 
were assessed were ex parte (as is the sanction sought against the 
unsummoned defendants here). 

Some states, to meet the evil of trials in absentia, eventually passed 
statutes (Pennsylvania, for instance) providing ex parte orders could 
not remain in effect more than five days.“ 

On the other hand, under the Federal Trade Commission Act, if 
we find guilty those of the thousand association members who were 
not summoned, our cease and desist order would last forever, and 
if it happened that the absent defendants against whom it ran did 
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not find out about the order until sixty days after its entry, they might 
never be able to appeal from its command. 

Trials in absentia class conspiracy suits probably reached their 
peak of absurdity when in Jefferson and Indiana Coal Co. v. Aikens, 
Com. Pleas Ct., Indiana Co., Pa., (reprinted in Senate Hearings on 
“Limiting Scope of Injunctions in Labor Disputes,” p. 599 (1928)75 
labor association members on strike were enjoined from assembling 
on nearby church property and singing “Onward Christian Soldiers” 
and similar church hymns, as too intimidating. 

With the example of the Danbury Hatters case and others before it; 

Congress amended the National Labor Relations Act on June 23, 
1947, to provide: 
Any money judgment against a labor organization in a district court of the 
United States shall be enforceable only against the organization as an entity 
and against its assets, and shall not be enforceable against any individual 
member or his assets. 

Styles in prosecution change. Since the creation of the Federal 
Trade Commission, the pendulum of class conspiracy suits as a 
means of discouraging association membership has swung away from 
labor toward business. 

The class conspiracy charge in this case against over one thousand 
paper trade jobbers is probably the present high point in the prosecu- 
tion pendulum’s swing from anti-labor to anti-entrepreneur. In the 
past decade there have been 71 cases before the Federal Trade Com- 
mission involving membership in trade associations. The latest con- 
spiracy suit, stigmatizing the entire membership of a trade association, 
was filed only this month. 

Unlike those who belong to a labor association, members of a busi- 
ness association have no statutory protection from the $5,000 a day 
penalty. If they violate a cease and desist order, it wouldn’t take 
long at that rate to amass a judgment against any one’s home or busi- 
ness far in excess of the quarter of a million dollars levied against the 
old hatmaker. 

The formula is simple. On the conspiracy side, prove a planned 
common course of illegal action by two or more members of a legal 
trade association. In order to avoid trying the rest of the members 
(and yet make them liable), serve only those two members under the 
allegation that they are truly representative of a class, namely, the 
rest of the membership in the trade association; allege that it would 
be manifestly impractical to serve the other members but name them 
anyway by appending at the end of the complaint a list of all mem- 
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bers of the association; also include all members of associations as- 
sociated with that association. 

The formula is not as hypothetical as it sounds for these are the 
steps taken in the instant case. They contain the ingredients for 
accomplishing by a spurious extension of our quasi-judicial fact-find- 
ing powers what has for years been the aim of many in Government, 
namely, to make strangers to a litigation liable for penalties under a 
cease and desist order based on a trial conducted against others. 

Legislation giving this unparalleled and despotic power to the Fed- 
eral Trade Commission had been proposed and considered in 1950 
but was not introduced in Congress. Perhaps it was so extravagant 
that the proposal was deemed impolitic. Whether or not this be SO, 
if the recommended decision here appealed from were to be approved 
(as to the unsummoned), legislation giving us this strange power 
would not be necessary. 

However, in my opinion, it is clear that no order should issue against 
these defendants. They were not summoned. They did not file any 
answer. ‘The entire record presented prior to its being closed as to 
these respondents contains only the substitute answers of other re- 
spondents and unauthenticated documents which were admitted into 
the record upon the consent of others. At no time did they waive, 
consent to or stipulate as to any right, procedure or fact. No attempt 
was made to establish the allegations of the complaint as to them by 
evidence presented in normal course. Instead, it is urged that they 
should be held upon admissions, and evidence stipulated into the record 
by others in their absence. 

I reject the theory that the waiver defendants can stipulate for or 
waive rights of the unsummoned defendants. First, the waiver de- 
fendants did not attempt to bind the unsummoned defendants in their 
substitute answers. And, second, if they had tried, they obviously 
could not do so without authority. It is elementary that a stipulation 
or substitute answer only binds those who agree to it. 

Recently the Commission has adopted a procedure under which a 
defendant is notified in the complaint served on him that, if he does 
not answer or contest the matter, a specified order will be issued 
against him by default. No such notification was given to any of 
these defendants. And the rules applying to this proceeding require 
the complaint to be proven in the absence of an admission answer, 
stipulation, consent or waiver. As the case against the unsummoned 
defendants was neither proven nor settled by agreement, in my opin- 
ion the Commission correctly dismissed the complaint as to them. 

The reason given by the Commission for not issuing an.order as to 
the unsummoned defendants in effect is that an order as to all of 
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these approximately nine hundred companies was not required in 
the public interest to terminate the illegal practices. 

While the Commission has arrived at the proper conclusion, the 
rationale to support that conclusion does not go as far as : would 
go, for, in my opinion, mass conspiracy charges using the class suit 
theory subvert the basic concept of our forefathers which maintains 
that every man is entitled to his day in court. 


APPENDIX 


1 The rationale of an opinion in a mass conspiracy trial involving a thousand defendants 
could easily be lost in a maze of corporate names, dates and places. We shall try to avoid 
this by relegating all listings to this appendix. [The official text names the respondents 
and reproduces the membership lists of the associations. These lists are omitted in this 
text.] 

2Individual and Association defendants who waived further hearing and consented to 
the entry of a cease and desist order are as follows: [Omitted.] 

2 Statement of R. W. Scott McLeod, Chief Security Officer, Department of State, U. S. 
News and World Report, Feb. 12, 1954, p. 70. 

4Excerpts from President Hisenhower’s statement, Nov. 23, 1953, B’nai B’rith, 
Washington, D. C.: 

“I was raised in a little town * * * called Abilene, Kansas. * * * Now that town had 
a code * * *, It was, meet anyone face to face with whom you disagree. You could not 
sneak up on him from behind or do any damage to him without suffering the penalty of 
an outraged citizenry. * * * If we are going to continue to be proud that we are Americans 
there must be no weakening of the code by which we have lived—by the right to meet 
your accuser face to face, if you have one * * *.” t 

5 Lloyd Paul Stryker, New York Times Magazine, May 16, 1954. 

6 “Weonomic Evidence in Antitrust Cases,” Edward F. Howrey, Chairman, Federal Trade 
Commission, before American Marketing Association, June 14, 1954. “Hearing officers, 
and judges too for that matter, should permit industry and company history, industry 
and company statistics, pricing and trade practices, price levels and variations in price 
and other business facts to be shown by methods usually employed by practical marketing 
men,—methods ‘resting mainly on common sense,’ that is, by ‘such * * * evidence as a 
reasonable mind might accept as adequate to support a conclusion.’ ” 

7“Recently the new Federal Trade Commission, in its first order in the Detroit Gasoline 
case, directed Standard Oil Company of Indiana to adopt resale price maintenance to 
avoid violating the Robinson-Patman Act. This was in keeping with a growing trend 
toward cost-plus pricing in government regulation of industry. Cost-plus pricing has 
also found its way into monopoly regulations, Fair Trade acts, and Unfair Sales acts. 
Although thoughtful businessmen and economists deplore this pricing ‘strait jacket,’ * * * 
it is on its way to becoming the rule instead of the exception.’’ Robert W. Austin, 
Harvard Business Review, May—June 1954. . 

8 NRA—June 16, 1933, to April 1, 1986; OPA—April 11, 1941, to November 9, 1946. 
Even after OPA there were many other Government agencies created which would have 
the effect of confusing the businessmen, such as OTC, OPS, NPA, ete. 

®It is obvious that there was no serious consideration giyen to the selection of the 
companies named as respondents herein. This is best shown by the fact that the com- 
plaint lists as respondents wholly owned subsidiaries and branch offices of previously 
name respondents. [Hxamples omitted.] 

10 “Guilt by Association,’ Carl L. Shipley, The Journal of the Bar Association of the 
District of Columbia, Jan. 1954. 

1H. G., Benson v. State, 247 S. W. 510; Lingenfelter v. State, 163 S. W. 918, Ariz. 
Code Ann. 1939, Art. 59, Sec. 43-5901; Montana rev. code 1947, Sec. 94-35-248 ; Nevada 
Comp. Laws 1929, Sec. 10302 ; Deerings Calif. Penal Code, Par. 647; Idaho Code, Section 
18-7101 ; Utah Code Annotated 19538, ch. 61, Sec. 76-61-1, cited by Shipley, supra. 

12“The Government in Labor Disputes,’ Witte, p. 7. 

18 1880-1890—28; 1890-1900—122; 1900-1910—328; 1910-1919—446; 1920-1930— 
921, Witte, supra, p. 84. 

14 Witte, supra, p. 89. 

% Witte, supra, p. 98. 
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In THE Marrer or 
INSTO-GAS CORPORATION 
Docket 5851. Order and opinion, Sept. 24, 1954 


Order reopening and remanding case to hearing examiner for the taking of ad- 
ditional evidence as to monopolistic position, relevant market and other 
applicable economic factors. 


Before Ur. Webster Ballinger, hearing examiner. 

Mr. George W. Williams and Mr. Rufus FE. Wilson for the Com- 
mission. 

Fischer, Brown, Sprague, Franklin & Ford, of Detroit, Mich., for 
respondent. 


Orper RemMAnDING Case TO Hrartng EXAMINER 


This case having come on to be heard upon an appeal filed by the 
respondent from the initial decision of the hearing examiner, the 
briefs in support of and in opposition thereto, and the oral arguments 
_of counsel; and 

The Commission having duly considered the matter and being of the 
opinion that the record herein does not afford adequate basis for an 
informed determination as to whether or not the effect of respondent’s 
practices may be to substantially lessen competition or tend to create 
a monopoly ; and 

The Commission having determined that the case should be re- 
manded to the hearing examiner in order that these deficiencies may be 
supplied : 

It is ordered that this case be, and it hereby is, reopened and re- 
manded to the hearing examiner for further proceedings in conformity 
with the accompanying written opinion. 

Commissioners Howrey and Gwynne not participating for the reason 
oral argument was heard prior to their appointment to the Commission. 


OPINION OF THE COMMISSION 


By Mason, Commissioner 

This matter is before the Commission on respondent’s appeal from 
the initial decision of the hearing examiner that respondent’s contracts 
with its distributors and its customers under which its products are 
leased or sold violate Section 3 of the Clayton Act. 

Respondent distributes articles of portable equipment ‘iclading 
blow torches, hoses, plumber’s furnaces and metal cylinders containing 
propane gas used by plumbers, electricians and others for welding and 
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various commercial purposes—said products being marketed in com- 
merce under the product name Insto-Gas through wholesalers of 
plumbing, heating and mill supplies. In such connection, it enters 
into contracts with these dealers providing that the gas cylinders which 
are to be delivered thereunder are being leased to the dealers and shall 
remain the property of respondent; and the dealers agree to have them 
refilled only at such filling stations (bulk plants) as have contracted to 
sell respondent propane gas according to specifications. The dealers 
additionally covenant to limit deliveries of the cylinders to users who 
have entered into lease agreements with the respondent and to have cus- 
tomers execute such agreements upon delivery by the distributor. 
As to the users, they agree under their contracts to purchase from the 
respondent, or sources authorized by it, all gas needed in refilling the 
leased cylinders, and further agree to use only Insto-Gas appliances 
and equipment with said cylinders. 

In addition to the existence of the tying contracts, the facts dis- 
closed are these: respondent’s aggregate volume of sales in 1950 was 
$800,000; the torches sold by it in that year numbered approximately 
10,000; during the past 18 years it has leased approximately 80,000 
of its 18-pound cylinders under 11,000 leases; it has 200 distributors 
and bulk plants scattered throughout 45 states; and its business is 
nationwide and not confined to any saturated geographical area. The 
record merely discloses further that there are competitors who engage 
in the leasing or outright sale of cylinders and in the sale of gas and 
appliances, and there is the suggestion that perhaps the majority of 
the cylinders being used are held under lease rather than through pur- 
chase. 

The hearing examiner found that respondent’s contracts, insofar as 
they relate to the use of compressed propane gas in cylinders and the 
sale of equipment and appliances sold by respondent, violate Section 3 
of the Clayton Act. 

We are aware that the courts have generally recognized a distinction 
(valid in our view) between tying contracts and the general run of 
exclusive dealing contracts, and have been more quick to declare the 
illegality of the former. At the same time, while we are cognizant 
of Justice Frankfurter’s statement in the Standard Stations case that 
“tying agreements serve hardly any purpose beyond the suppression 
of competition,” we know of no case wherein “tying contracts,” with- 
out more, have been declared per se illegal. 

In Lnternational Salt Co. v. United States, the Court, in affirming 


1 Standard Oil Co. of California v. United States, 337 U. S. 298, 69 §. Ct. 1051 ( 1949). 
2 International Salt Co., Inc. vy. United States, 332 U. S. 392, 68 S. Ct. 12 (1947). 
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a summary judgment, stated that “it is unreasonable, per se, to fore- 
close competitors from any substantial market.” The case involved 
contracts tying the sale of a nonpatented to a patented product, de- 
fendant was the country’s largest producer of salt for industrial pur- 
poses, it owned patents on the leased machines, and it sold about 
$500,000 worth of salt for use in such machines. In the later Stand- 
ard Stations case the court related those factors and, in speaking 
of International Salt, merely said that the decision therein “at least 
as to contracts tying the sale of a nonpatented to a patented product, 
rejected the necessity of demonstrating economic consequences. once 
it has been established that the volume of business affected is not insig- 
nificant or insubstantial and that the effect of the contracts is to 
foreclose competitors from a substantial market.” 

In the Standard Stations case, the court had before it a situation in- 
volving requirements contracts and it was held that the qualifying 
cause of Section 3 was satisfied “by proof that competition has been 
foreclosed in a substantial share of the line of commerce affected.” 
Defendant was the largest seller of gasoline in a saturated seven-state 
area ; its combined sales amounted to 23% of the total taxable gallon- 
age sold in the area; sales by company-owned service stations consti- 
tuted 6.8% of the total, sales under exclusive dealing contracts with 
independent service stations 6.7% of the total; retail service-station 
sales by Standard’s six leading competitors absorbed 42.5% of the 
total taxable gallonage—the remaining retail sales were divided be- 
tween more than 70 small companies—and it was undisputed that 
Standard’s major competitors. employed similar exclusive dealing 
arrangements. Exclusive supply contracts with Standard had been 
entered into by operators of 5,937 independent stations (16% of the 
retail gasoline outlets in the seven-state area), which purchased from 
Standard in 1947, $57,646,233 worth of gasoline and $8,200,089.21 
worth of other products. These are but a few of the relevant facts 
which the court had before it in reaching its conclusion of illegality? 

In the more recent Times-Picayune opinion 4 (a proceeding under 
the Sherman Act), the Supreme Court had occasion to summarize 
the law as follows: 

“From the ‘tying cases’ a perceptible pattern of illegality emerges: 

$In connection with the pronouncement of the “quantity’ or “‘Share-of-commerce” test 
and the purpose of the competitive impact clause, the majority in the Standard Stations 
case alluded to the legislative history surrounding the addition of the qualifying language 
of Section 3. For an interesting discussion of the legislative history, see Lockhart and 
Sacks, The Relevance o f Heonomic Factors in Determing Whether Exclusive Arrangements 


Violate Section $ of the Clayton Act. 65 Harvard L. Rev., 9138, 933-940 (1952). 
4 Times-Picayune Publishing Co., et al. v. United States, 345 U. S. 594 (1958). 
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When the seller enjoys a monopolistic position in the market for the 
‘tying’ product, or if a substantial volume of commerce in the ‘tied’ 
product is restrained, a tying arrangement violates the narrower 
standards expressed in Section 3 of the Clayton Act because from 
either factor the requisite potential lessening of competition is 
inferred.” 

- The Times-Picayune decision further points out that “the essence 
of illegality in tying agreements is the wielding of monopolistic lev- 
erage; a seller exploits his dominant position in one market to expand 
his empire into the next.” But the Court significantly failed to find 
that the defendant, Times-Picayune, held a “dominant” position, and 
notice was taken of the fact that, unlike other “tying” cases where 
patents or copyrights supplied at least prima facie evidence of the 
requisite market control, any equivalent market “dominance” by the 
defendant would have to be based on “comparative marketing data.” 
Such data is wholly lacking here. 

To apply the foregoing tests of illegality to the record in the instant 
case would be an application of legal doctrine to a factual vacuum. 

We are in the dark as to whether the respondent, Insto-Gas, has a 
monopolistic position in the market for the “tying” product (the cylin- 
ders). There is no indication of any patent monopoly; nor do we 
have the benefit of comparative marketing data upon which any equiv- 
alent market dominance could be based. There is nothing to indicate 
respondent’s relative size in the industry and no information concern- 
ing the number, or competitive standing, of competitors. Our search 
of the record for that “essence of illegality”—the wielding of monopo- 
listic leverage—upon which to base some determination of a fore- 
closure has been in vain. Foreclosure cannot be assumed; it must be 
demonstrated. 

Nor have we been able to ascertain whether a “substantial volume” 
of commerce in the “tied” product (the gas and appliance) is re- 
strained. We know, of course, that respondent’s aggregate volume of 
sales in 1950 was $800,000, which amount was apparently derived from 
at least three sources, namely, the lease charges, the sales of gas and the 
sales of appliances. However, contrary to the hearing examiner’s 
findings, the respondent’s contracts do not confine the use of its appli- 
ances to its own cylinders; rather, the appliances are sold to the using 
public without restriction and irrespective of whether or not the pur- 
chaser is going to use the same with respondent’s cylinders or with 
those of a competitor. As a consequence we cannot determine just 
how much of the respondent’s aggregate sales of $800,000 (an absolute, 
noncomparative figure) results from or is connected with the tying 
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contract arrangements: Thus, whether a substantial volume of com- 
merce in the “tied” product is restrained would be anybody’s guess. 

Additionally, respondent asserts that its volume of sales of one 
of the products, the gas, represents but 14;th of 1% of the volume 
sold nationally. Whether this contention is relevant cannot: now be 
determined, for the record does not clearly reveal in just what line 
of commerce competition is allegedly restrained. Certainly it is 
the burden of counsel supporting the complaint to provide a reliable 
definition of the relevant market.° ; : 

‘The record is thus so devoid of pertinent facts that we have no 
choice but to disagree with the examiner. As we have recently 
emphasized, the Commission should carefully consider and weigh— 
as an expert tribunal—the applicable economic factors, Conclusive 
presumptions of guilt should not substitute for fair evidentiary 
standards? Ts 

Since the record at this stage is so barren, we reserve ruling on 
respondent’s exceptions in detail. N evertheless, it might be advisable 
to note at this time respondent’s objections to the hearing examiner’s 
rulings of April 2, 1952, striking certain testimony and various ex- 
hibits offered by respondent. Typical of the matters there stricken 
are those relating to respondent’s Exhibit 6 and testimony in regard 
thereto indicating that the Interstate Commerce Commission has 
issued a regulation to the effect that gas cylinders are not to be shipped 
unless filled by or with the consent of the owner. Other exhibits 
stricken by the ruling have reference to state laws or regulations 
similarly relating to the refilling of cylinders and to the use of appli- 
ances requiring propane gas. 

In striking such matters the hearing examiner ruled, among other 
things, that they had no evidentiary bearing upon matters in issue. 

The stricken evidence appears to relate to conditions under which the 
industry’s products are distributed and, in instances, used by its 
customers. If state laws, for example, make unrestricted refilling of 
tanks by unauthorized persons illegal under local police powers, it 
would be highly inappropriate for the Commission to refuse to con- 
sider such mandates. This does not mean that local regulations or 
state laws are necessarily paramount, but we cannot conceive the 
public interest to be served by rejecting any consideration of respond- 
ent’s alleged obligations under them. 

° See U. S. y. H. I. DuPONT De Nemours & Co., 118 F. Supp. 41 (1953). 

®In the Matter of The Maico Co., Inc., F. T. C. Dkt. 5822 (1953). In the Matter of 
Pillsbury Mills, Inc., F. T. C. Dkt. 6000 (1953). 


7 Address of Hon. Hdward F. Howrey before the Section of Antitrust Law, Amer. Bar 
Ass’n., Chicago, Ilinois, August 19, 1954. 


423783—58——25 


368 FEDERAL TRADE COMMISSION DECISIONS 


Opinion 51 FST: 


The case is remanded for further proceedings in conformity with 


this opinion. 
* * * * * * * 


Mead, Commissioner 
I concurr in the order of the Commission remanding-vhis case 


to the hearing examiner for the taking of additional evidence. In 
my opinion, the record should show more clearly whether or not a 
substantial volume of commerce in the “tied” product is restrained. 
I am also interested in any appropriate application to the case of 
safety laws or regulations relating to the refilling and use of gas 
cylinders containing propane gas. 
* * * * * * * 

Commissioners Howrey and Gwynne did not participate for the 
reason that oral argument was heard prior to their appointment to 
the Commission. 
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FOSTER-MILBURN COMPANY AND STREET & 
FINNEY, INC. 


Docket 5937. Order and opinion, Sept. 24, 1954 


Order ruling on interlocutory appeals from hearing examiner’s rulings— 

Granting the appeal of counsel Supporting the complaint from rulings (1) strik- 
ing doctor’s testimony as biased and (2) refusing to permit counsel sup- 
porting the complaint, on rebuttal, to present scientific witnesses to testify 
concerning clinical tests performed on human subjects; and 

Denying remaining appeals of both counsel. 


Before Mr. J. Earl Cow, hearing examiner. 

Mr. Joseph Callaway for the Commission. 

Denning & Wohlstetter, of Washington, D. C., and Ballantine, 
Bushby, Palmer & Wood, of New York City, for respondents. 


Orver Ruine on Inrertocurory APPEALS 


This matter came before the Commission upon the interlocutory 
appeal filed on April 19, 1954, by counsel supporting the complaint 
from various rulings made by the hearing examiner on March 25, 
1954, and upon the interlocutory appeal of counsel for the respondents 
filed on May 19, 1954, from the hearing examiner’s order of April 27, 
1954, and the answers submitted in opposition to such appeals, and 
oral arguments of counsel. 

For the reasons stated in its accompanying opinion, the Commis- 
sion is of the view that the appeal of counsel supporting the complaint 
should be granted in part and denied in part as there noted, and that 
the appeal of counsel for the respondents should be denied. 

[t is ordered that the appeal of counsel supporting the complaint be, 
and it hereby is, granted in part and denied in part as noted in the 
accompanying opinion. 

It is further ordered that the appeal of counsel for the respondents 
be, and it hereby is, denied. 

Commissioners Howrey and Gwynne concurring in the result. 


OPINION OF THE COMMISSION 


By Carretta, Commissioner: 

This case is before us upon interlocutory appeals separately filed by 
counsel supporting the complaint and counsel for respondents from 
various rulings of the hearing examiner and upon the answers sub- 
mitted in opposition to such appeals, and the oral arguments of counsel. 
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These being interlocutory appeals, this case is still in the course of 
trial and the rulings challenged under both appeals occurred subse- 
quent to the time when testimony and other evidence had been intro- 
duced in support of the case-in-chief, and the respondents likewise 
had rested after presenting their case on defense. Certain of the 
matters presented for our consideration under the appeals are closely 
related, their determination manifestly will have important bearing 
on the course of future hearings herein, and we have concluded that 
the appeals should be entertained and now ruled upon. 

The complaint which instituted this proceeding alleges in effect, 
among other things, that respondents have represented in advertising 
disseminated in commerce for the purpose of inducing the purchase 
of Doan’s Pills and that the preparation is a cure for kidney and blad- 
der diseases and dysfunctions, and that its use will relieve various 
symptoms of them as designated in the advertising. Alleging that 
the preparation has no therapeutic value in the treatment of any dis- 
order of the kidneys or bladder and that it will have no beneficial 
effect upon any. symptom or condition arising from them, the com- 
plaint additionally charges that the advertisements referred to have 
constituted false advertisements, and that their dissemination has been 
in violation of the Federal Trade Commission Act. After the filing 
by respondents of their answer denying various allegations of the 
complaint and affirmatively alleging that the preparation may be 
helpful in treating the symptoms enumerated in case they are due 
to causes referred to in the answer, hearings proceeded in the case. 

Under one of the rulings of March 25, 1954, to which the appeal of 
counsel supporting the complaint relates, the hearing examiner de- 
clined to permit counsel as part of the case on rebuttal, to present 
scientific witnesses who would testify in reference to clinical tests 
which had been made or were then being performed with Doan’s 
Pills on human subjects. Immediately following the hearing exam- 
iner’s refusal to receive the testimony on rebuttal, counsel supporting 
the complaint, reserving such rights as he might have to appeal from 
that ruling, requested that the case-in-chief be reopened for the recep- 
tion of evidence to enable him to present, testimony and other evidence 
relating to clinical tests being conducted with Doan’s Pills. Although 
the hearing officer then indicated that this motion likewise would be 
denied, he reserved his decision, however, in order to permit counsel 
for respondents to consider the motion and to elect whether the defense 
would answer or submit matters for the record in reference thereto. 
On April 27, 1954, and after counsel supporting the complaint had 
appealed from the first ruling, the hearing examiner filed his order 
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ruling on counsel’s second motion and granted the motion to reopen 
the case-in-chief. The appeal filed by counsel for the respondents 
challenges and relates solely to that order of reopening. 

In denying the request of counsel supporting the complaint to 
submit evidence respecting the experiments as part of the case on 
rebuttal, the hearing examiner in effect held that rebuttal evidence 
should consist of none which properly could have been received as 
proof in chief and he ruled that the evidence referred to could and 
should properly have been presented during the case-in-chief. In 
support of his appeal, counsel supporting the complaint states that 
the scientific testimony ‘presented during the course of the case-in- 
chief consisted primarily of expressions of opinion by qualified experts 
to the effect that use of the preparation will not relieve the conditions 
and symptoms referred to in the advertising. Counsel further asserts 
that the expert witnesses called by the respondents expressed opinions 
to the contrary and that, basing their views in instances on clinical 
experiments and other knowledge, they attested additionally that 
the relief which they believed was afforded from the preparation’s 
use stemmed from a diuretic action or other pharmacological effects 
exerted by Doan’s Pills. Counsel contends that a prime purpose for 
seeking to present testimony on rebuttal relating to the experiments 
is to contradict or rebut the testimony of defense witnesses respecting 
the method under which the pills assertedly act in affording thera- 
peutic value. In this connection also, we note the statement appear- 
ing in the brief of counsel supporting the complaint that he learned 
in January 1954, which date is subsequent to that when the case on 
defense was closed, that it would be possible to secure the performance 
of clinical tests on human beings to determine whether the prep- 
aration has the pharmacological effects thus attributed. 

The receipt of evidence respecting clinical experiments performed 
with Doan’s Pills at Government installations or by scientists else- 
where would look to securing all the facts and perhaps would be of 
aid to an informed determination as to the merits of that preparation. 
Administrative agencies are not bound by the strict rules of procedure 
prevailing in courts of law. Moreover, questions relating to precise 
limits of rebuttal testimony are matters resting largely in the discre- 
tion of the court or other tribunal encharged with ultimate responsi- 
bility for conducting the proceeding and determining its merits. 
Appraised against the background of the factual situation here pre- 
sented, it seems very clear to us, who are thus encharged, that the 
ruling of the hearing examiner was unduly restrictive. We accord- 
ingly have concluded that counsel’s appeal from that ruling has merit 
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and should be granted. The same general considerations likewise 
apply in appraising the matters presented under the respondents’ 
appeal. It was not error for the hearing examiner subsequently, in 
the exercise of his discretion, to grant the motion to reopen the case on 
direct. The contentions advanced in support of the respondents’ 
appeal from that ruling are deemed to be without merit and their 
appeal must be denied accordingly. 

Among other rulings of the hearing examiner challenged in the 
appeal of counsel supporting the complaint is that striking all the 
testimony of Dr. Bartter of the National Institutes of Health, insofar 
as his testimony pertained to certain experiments performed by a 
physician called by the respondents, and the ruling under which the 
witness was precluded from continuing with his testimony appraising 
those experiments. At the conclusion of an examination on voir dire, 
the hearing examiner stated that he deemed the witness to have been 
testifying to matters with which the witness agreed but which 
appeared in statements, largely in some instances and in others 
entirely, prepared by Dr. Dobbs, the Commission’s chief medical 
officer, and the examiner rebuked counsel supporting the complaint 
for the manner in which the arrangements for securing Dr. Bartter’s 
testimony were conducted by the medical officer. Stating that the 
circumstances under which this testimony was secured were such that 
they constituted a flagrant violation of traditional principles of pro- 
cedure and ordinary fairmindedness, the hearing examiner addi- 
tionally held that the witness must be regarded as biased and lacking 
in objectivity. He accordingly disqualified the witness, struck his 
prior testimony and declined to receive his testimony when counsel 
asked to recall him to testify without using notes or memoranda. 

When called by counsel for the respondents, a Dr. Ezickson had 
testified, among other things, to a clinical study completed by him 
with respect to 85 patients and received in evidence were a summary 
and observation reports purporting to show the number of cases in 
which improvement of patients’ subjective and objective symptoms 
was noted by the doctor. Submitted and identified also were the 
doctor’s data sheets in reference thereto and hospital records likewise 
pertaining to those patients, these apparently comprizing altogether 
more than 2,500 sheets of records. The appeal brief states that, on 
behalf of counsel supporting the complaint, Dr. Bartter was requested 
to review that testimony and all related exhibits with a view to 
appraising such clinical study. It further appears that he and counsel 
supporting the complaint later conferred, and it was decided that the 
practical way for the doctor to testify to his opinions and expedi- 
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tiously identify and discuss for the record particular exhibits on which 
he would base his conclusions as to whether Dr. Ezickson’s findings in 
instances contained discrepancies or had adequate support in case 
records, was to reduce his testimony to writing. 

» During his examination, the doctor testified that he received the 
transcript of Dr. Ezickson’s testimony and the case records and other 
exhibits in October 1953, and went over them and formed his opinion 
with respect to the evidence and made notes. In January 1954, he 
requested Dr. Dobbs’ help in reviewing the records for factual mate- 
rial. Dr. Dobbs likewise had prepared some notes and they conferred 
and discussed their respective longhand notes and Dr. Bartter’s con- 
clusions, and the latter requested that changes be made in Dr. Dobbs’ 
notes and that they be typewritten as revised. Upon their receipt, the 
witness, with the records and his own notes in front of him, proceeded 
to revise those typewritten notes in accordance with his views. Ex- 
cept for the typewritten notes pertaining to the records of approxi- 
mately ten patients, which the doctor upon the basis of his own study 
adopted as correct without changes, the notes as revised were then 
dictated by him to a stenographer and those groups constitute the 
notes which he used or proposed to use when he was on the stand. 

We think it apparent from the record that the witness had fair op- 
portunity to form his own candid scientific opinions as to the design 
and merit of the clinical study in question. Even prior to the time 
when any assistance was enlisted by him, the witness had considered 
the testimony and exhibits and apparently formulated conclusions 
in broad reference to the procedures pursued in the clinical study. 
Dr. Bartter testified to the effect that he confirmed the citations to 
the record as contained in the original typewritten notes and that the 
matters contained in the notes which he was using represented or were 
adopted as his own conclusions based on his study of the records. In 
rejecting the contentions of counsel supporting the complaint and in 
concluding in effect that the witness must be deemed not to have 
formed independent views of his own with respect to the tests, the 
hearing examiner ignored the sworn testimony in reference to the 
witness’s own studies in preparing to testify. The fact that the 
doctor’s professional life has been spent in close contact with ex- 
perimental research, his apparent professional standing, and the posi- 
tion occupied by him in the service of our Government go far in 
dispelling mere supposition that the interpretations and opinions 
expressed by him and contained in the notes have stemmed from his 
intellectual subservience to another’s views. These considerations and 
other matters contained in the record, we believe, create a fair pre- 
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sumption that the views expressed in his testimony and notes repre- 
sent opinions sincerely entertained and adopted by him upon the basis 
of his own individual study and consideration of the tests. 

Under procedures prevailing in the courts, matters in reference to 
bias or interest: on the part of expert witnesses relate to the weight and 
credibility of their testimony rather than their eligibility to testify 
in the first instance. There, as in administrative proceedings, the 
right to cross-examine affords a means of testing whether the views of 
the witness are sincere and based on accurate facts and conform to 
scientific truth. In the situation presented here, we emphatically 
reject the hearing examiner’s view that the assistance rendered to the 
witness was furnished in disregard of principles of fairmindedness or 
that its acceptance was improper. We accordingly hold that the hear- 
ing examiner erred in refusing to permit counsel to proceed with the 
witness’ examination. Inasmuch as the rulings forbidding the use of 
notes and memoranda and striking his prior testimony were made 
under an erroneous assumption that the matters attested to could not 
be deemed to represent the witness’ own scientific views, these rulings 
manifestly were improper and the appeal of counsel supporting the 
complaint therefrom is similarly being granted. It is our observation, 
moreover, that the censure which the hearing officer directed in the 
course of those rulings to counsel supporting the complaint and others 
was unwarranted. 

Other matters presented under the foregoing appeal pertain to 
counsel’s contention that the hearing examiner erred in refusing to re- 
ceive Dr. Bartter’s typewritten notes and memoranda in evidence and 
to his challenge to the ruling rejecting them under an offer of proof. 
These notes were indeed received but such reception was solely for the 
purposes of the voir dire examination. Since we have noted that the 
hearing examiner concluded in effect that all evidence to be adduced by 
the witness was incompetent but that such conclusion was patently 
erroneous, all the exclusionary rulings including the rejection of cer- 
tain offers of proof can be regarded as lacking sound basis. On the 
other hand, inasmuch as an appeal was filed and the case presented on 
a record adequate for our review of the rulings, questions pertaining 
solely to the rejection by the hearing examiner of this as well as another 
related offer of proof now appear moot. Moreover, it is conceivable: 
that criteria or considerations other and additional to those now ap- 
pearing and originally controlling to informed decision as to the ad- 
missibility of the oral and documentary evidence offered through the 
witness might become relevant when the previous ruling excluding the 
documentary evidence is reconsidered below in the light of our opinion 


FOSTER-MILBURN CO. ET AL: 375 
369 Opinion 


here upon any reoffer of the notes. With due regard to these con- 
siderations, we have decided that granting of counsel’s appeal on these 
aspects is not warranted. 

In concluding, we deem it appropriate to interject reference to a mat- 
ter outside the scope of the issues presented under the appeals. As of 
the time these appeals were filed, no ruling had been made by the hear- 
ing examiner with respect to a motion to dismiss made orally by re- 
spondents on November 30, 1953, more than three months prior to the 
time when any of the appealed from rulings occurred. The respond- 
ents contended in support of the motion, among other things, that the 
Commission’s prior decision in Docket No. 2711 is res judicata and bars 
decision on the merits of the issues here, and ruling was reserved by 
the hearing examiner. The hearing examiner should have ruled on 
that motion prior to or contemporaneously with the rulings which were 
appealed from and presented for review here. 

Commissioners Howrey and Gwynne concur in the result. 
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In THE MATTER OF 
UNITED STATES STEEL CORPORATION ET AL. 


Docket 6078. Order and opinion, Sept. 24, 1954 


Order denying appeal of steel drum manufacturers from hearing examiner’s 
adverse ruling on their request for an order authorizing an informal stipu- 
lation-agreement in settlement of the charge of unlawful combination and 
agreement to fix prices of steel drums; and granting in part respondents’ 
motion for a bill of particulars. 


Before Mr. Abner E. Lipscomb, hearing. examiner. 

Mr. Fletcher G. Cohn, Mr. James I. Rooney, Mr. Paul R. Dizon, Mr. 
Everette MacIntyre and Mr. William A. Mulvey for the Commission. 

Mr. Thomas Lynch, of New York City, and Mr. L. L. Lewis, Mr. 
Merrill Russell, Mr. John C. Bane, Jr. and Reed, Smith, Shaw & Mc- 
Clay, of Pittsburgh, Pa., for United States Steel Corp. and United 
States Steel Co. 

Mr. J. Theodore Ross, of Pittsburgh, Pa., for Jones & Laughlin Steel 
Corp. and Jones & Laughlin Steel Barrel Co. 

Mayer, Froedlich, Spiess, Tierney, Brown & Platt, of Chicago, Il., 
for Inland Steel Co. and Inland Steel Container Co. 

Mr. Gordon W. Mallatratt, of Richmond, Calif., and Dickler & Hal- 
bert, of New York City, for Rheem Manufacturing Co. 

Mr. Thomas F.. Patton, Mr. Harold C. Lumb and Mr. William J. De 
Lancey, of Cleveland, Ohio, for Republic Steel Corp. 


Orver Ruriine on Responpents’ APPEALS AND Drrecrina CouNsEL 
SupporTING THE CoMPLAINT TO FurnisH CERTAIN INFORMATION 


This matter having come on for hearing upon the respondents’ 
appeal dated October 26, 1953, from the hearing examiner’s order of 
October 15, 1953, and the appeal additionally filed by them on Novem- 
ber 5, 1953, from the hearing examiner’s order of October 28, 1953, 
denying respondents’ joint motion for a bill of particulars and upon 
the briefs and other memoranda filed in support of and in opposition 
to such appeals and oral arguments of counsel; and 

The Commission having duly considered the appeals and having 
determined, for reasons stated in the accompanying opinion, that the 
appeal dated October 26, 1953, should be denied and that the appeal 
filed on November 5, 1953, should be granted in part and denied in part: 

It is ordered that respondents’ appeal of October 26, 1953, from the 
hearing examiner’s order of October 15, 1953, be, and the same hereby 
is, denied. 
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It is further ordered that respondents’ appeal from the hearing 
examiner’s order of October 28, 1953, denying respondents’ request for 
a bill of particulars be, and the same hereby is, granted in part and 
denied in part as noted in this order and in the accompanying opinion. 

It is further ordered that counsel in support of the complaint be, 
and he hereby is, directed to file in this proceeding, on or before the 
29th day of October, 1954, a statement disclosing the period of time 
to be covered by the evidence to be offered by him in the course of his 
case-in-chief and additionally identifying illustrative drums among a 
representative number of product types which he will contend have 
been designated or adopted by the respondents as “standard” for 
pricing purposes. 

Commissioner Mead dissenting to the extent that he would deny both 
appeals filed by respondents. 


OPINION OF THE COMMISSION 


By Carretta, Commissioner : 

Presented for our determination here are two interlocutory appeals 
filed by the respondents prior to the reception of evidence in this pro- 
ceeding. The appeals challenge adverse rulings made by the hearing 
examiner on motions which were filed by the respondents. 

Under the first of these interlocutory appeals, respondents urge 
in effect that the Commission issue an order authorizing or permitting 
counsel supporting the complaint to proceed to negotiate in settlement 
of this proceeding a stipulation agreement with respondents under 
which respondents will agree to limit or discontinue voluntarily such 
acts or practices as may be agreed upon, defined and described in 
that agreement. In denying respondents’ similar request directed 
to him, the hearing examiner stated that the Commission’s statement 
of policy as promulgated through the Federal Register of August 29, 
1947, in reference to settlement of cases by trade practice conference 
and stipulation agreements constitutes an expression that the privilege 
of settling formal cases through such agreements will not be ex- 
tended by the Commission to respondents charged with suppression 
or restraint of competition through conspiracy or monopolistic prac- 
tices. In support of their appeal here, respondents contend, among 
other things, that it is probable that frank discussions between counsel 
of the issues may satisfy counsel supporting the complaint that there 
is no justification for a charge of conspiracy or other deliberate vio- 
lation of law and that negotiation and acceptance of an agreement on 
respondents’ part voluntarily to limit or discontinue practices defined, 
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described and agreed upon would reduce unnecessary delay and 
expense resulting from litigating this matter. ipa 

It does not appear that questions pertaining to the Commission’s 
policy expression on settlement of cases under the trade practice 
conference and stipulation procedures have been presented heretofore 
for the Commission’s consideration directly through the medium of 
an interlocutory appeal under Rule XX of the Commission’s Rules 
of Practice, and the matters to which the appeal of October 26, 1953, 
relates, therefore, must be regarded as novel. Without passing upon 
the question as to whether this appeal properly lies within Rule XX 
of the Commission—because oral argument herein was heard—we 
accordingly are of the view that respondents’ appeal should be con- 
sidered and ruled upon by the Commission. 

The complaint in this proceeding alleges that respondents, for 
many years last past and continuing to the time of its issuance, have 
acted unlawfully to suppress and prevent competition by entering 
into and carrying out an understanding and planned common course 
of action, and pursuant thereto formulated and put into effort certain 
practices, methods and policies under which they agreed, among other 
things, to fix and maintain uniform base prices, uniform price differ- 
entials, and uniform terms and conditions of sale in the offering for 
sale and distribution in commerce of their steel drums. The acts 
and practices alleged in the complaint to have been engaged in, mani- 
festly fall within the category of matters involving suppression or 
restraint of competition through conspiracy or monopolistic practices 
and the privilege of settling formal cases of this type through stipula- 
tion agreements is foreclosed in the Commission’s statement of policy 
referred to above. 

In formulating and publishing its policies in reference to the settle- 
ment of cases under the trade practice conference and stipulation 
procedures, the Commission published simultaneously also an explana- 
tion of the considerations underlying their adoption and stated that 
the cooperative procedures afforded for the settlement of cases as 
noted should never be permitted as an easy escape for willful violators 
of the laws administered by the Commission or for avoiding or delay- 
ing the effectiveness of its corrective action. The circumstance that 
the explanatory statement additionally contained an assertion that 
consipiracies and monopolistic practices are, with few exceptions, 
deliberately engaged in for the purpose of restraining competition and 
with knowledge of their illegality and that violations of this type 
frequently also are criminal violations of the Sherman Act serves in 
no manner to suggest that, under the Commission’s policy, inquiry 
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or negotiations might be carried on and proceedings suspended in 
order to appraise the motives inspiring formation and adoption of 
the alleged conspiracy or monopolistic practices all directed to ascer- 
taining if an agreement voluntarily to discontinue the acts or prac- 
tices could be negotiated and properly accepted in the circumstances. 
We are of the view that the hearing examiner correctly interpreted the 
Commission’s here pertinent statement of policy to preclude settlement: 
of cases through the cooperative procedures there referred to when the 
practices charged involve suppression or restraint of competition 
through conspiracy or monopolistic practices. Respondents’ appeal of 
October 26, 1953, accordingly is deemed to be without merit. 

The other or companion appeal challenges the hearing examiner’s 
order denying respondents’ joint motion for a bill of particulars. 
Respondents contend that the:complaint inadequately informs as to 
the period of time to which the alleged combination or conspiracy 
relates and fails to define or limit properly the specific acts and prac- 
tices to which the complaint is directed. They submit also that it fails 
to identify the agents through whom the alleged agreements were 
entered into or the time or times to which the evidence will relate, and 
these asserted omissions, respondents urge, improperly deny them 
the right to reasonable notice of the charges and adequate opportunity 
to meet such charges. Among other things, respondents additionally 
state in this connection that, while such information as they now 
possess indicates that the particular practices to which the complaint 
is addressed originated many years ago and were carried on during 
20 years or more, any inquiry embracing this period by respondents 
into their corporate records and corporate records of predecessors 
no longer in existence would entail great expense and would be 
needlessly wasted should counsel supporting the complaint have in 
mind presenting evidence only with respect to a more recent period. 
one beginning, for example, in 1945. 

Respondents’ motion for a bill of particulars as directed to the 
hearing examiner was not filed until more than eight months after 
service of the complaint in this proceeding. During the intervening 
period, however, pursuant to requests on behalf of counsel for 
respondents, the hearing examiner on ten occasions granted extensions 
of time within which to file answers, the last of which extended the 
time therefor until October 16, 1953. Respondents’ answers were 
submitted and filed with the Commission on the same day that counsel 
for respondents filed with the hearing examiner their joint motion 
for a bill of particulars. In circumstances thus characterized by 
delay in submitting the original motion and considering the fact that 
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the complaint in this proceeding clearly states a cause of action, the 
Commission perhaps might be warranted in summarily rejecting this 
application for leave to appeal. 

We have decided, nevertheless, that this appeal should be duly con- 
sidered on its merits in order to ascertain if the hearing examiner’s 
ruling on that motion was a correct ruling. One of the charges to 
which challenge was directed in the motion below is subparagraph 
(1) of paragraph 8, which alleges that the respondents have agreed 
to adopt and maintain uniform “standards,” or specifications, for 
pricing purposes and respondents in effect urged below that the 
failure to identify any of such standards or specifications in the 
charges contributes to prejudicing their preparations for the defense. 
Although this charge serves to state a cause of action and therefore 
must be regarded as valid from that standpoint, it can be concluded 
that the failure to identify the drums mentioned more particularly 
needlessly might place an undue burden on the respondents incident 
to investigation and preparing their defense as to this aspect of the 
proceeding. The probability of undue investigatory expense in such 
connection would be greatly reduced if counsel supporting the com- 
plaint were to furnish to respondents information identifying typical 
drums among a representative number of product types which he 
will contend have been designated or adopted through agreement as 
“standard” for the purpose aforementioned. Our accompanying 
order directs that counsel supporting the complaint furnish informa- 
tion in that respect and the respondents’ appeal is to this extent being 
granted. 

Turning now to consideration of other charges which allege, among 
other things, that respondents have agreed to fix and maintain uni- 
form base prices, differentials, terms and conditions of sale, these 
matters are closely related to additional charges to the effect that the 
respondents have agreed to adopt, maintain and utilize a pricing 
formula or mathematical device there described in detail allegedly 
in order to calculate price revisions and to fix and maintain prices. 
With respect to these charges, the Commission is of the view that 
the complaint clearly is legally sufficient and fairly apprises respond- 
ents with respect to the acts and practices charged. The hearings of 
the Commission are held at intervals, a respondent is not required to 
proceed with his defense until after completion of the case-in-chief, 
and the absence of additional particulars as to these charges will not 
here deprive respondents of reasonable notice or adequate opportunity 
to meet the charges. 
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This conclusion, notwithstanding, the Commission is not in a posi- 
tion to gainsay counsel’s statement that substantial expense may be 
incurred by respondents incident to investigating their files back 20, 
30 or more years to the time when respondents state they now believe 
various of the practices referred to in the complaint originated. 
Should it come about, as respondents suggest, that counsel supporting 
the complaint has in mind presenting evidence only with respect to 
some more recent period, some of the expense incident to thus examin- 
ing their records might be considered. unnecessary expense. The: 
probability of such undue expense, if any, would be obviated if counsel 
supporting the complaint were to furnish information as to the period 
of time to be covered by the evidence which will be offered by him in 
the course of the case-in-chief. Considerations of fairness, therefore, 
warrant that counsel supporting the complaint be directed likewise to 
furnish this information. ~ 

Nothing contained herein should i interpreted to mean that counsel 
in support of the complaint may not bring the evidence up to date 
and introduce evidence of relevant and material facts occurring sub- 
sequent to the date of the complaint. 

Commissioner Mead dissents to the extent that he would deny both 
appeals filed by respondents. 
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In THE MATTER OF 
HUDSON GARMENT CO., INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6219. Complaint, June 23, 1954—Decision, Oct. 1, 1954 


Consent order requiring a New York manufacturer to cease representing falsely, 
by affixing markings, insignia, etc., resembling those used by the U. S. 
Armed Forces, that their Armed Services type jackets and outer garments 
were manufactured for the U. S. Armed Forces and in accordance with 
their specifications. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. Terral A, Jordan for the Commission. 
Mr. I, Arthur Rosenberg, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Hudson Garment 
Co., Inc., a corporation, and Samuel Zigman, Simon Ginsberg, and 
Pearl Zigman, individually and as officers of said corporation, here- 
after referred to as respondents, have violated the provisions of said 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrary 1, Respondent Hudson Garment Co., Inc., is a corpo- 
ration organized, existing and doing business under and by virtue 
of the laws of the State of New York with its office and principal place 
of business located at 600 Broadway, New York, New York. Re- 
spondents Samuel Zigman, Simon Ginsberg and Pearl Zigman are 
respectively president, treasurer and secretary of said corporate re- 
spondent. These individuals acting in cooperation with each other 
formulate, direct and control all of the policies, acts and practices of 
said corporation. The address of said individual respondents is the 
same as that of said corporate respondent. 

Par. 2. Respondents are now, and have been for more than one 
year last past, engaged in the manufacturer, sale and distribution of 
heavy outerwear, including Armed Services type garments, in com- 
merce, among and between the various States of the United States 
and in the District of Columbia. Respondents maintain, and at all 
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times mentioned herein have maintained a substantial course of trade 
in said garments, in commerce among and between the various States 
of the United States. 

Par. 3. The garments manufactured, sold and distributed by re- 
spondents in the course and conduct of their business as aforesaid 
closely resemble the jackets and outer garments issued and furnished 
to members of the United States Armed Forces in color, pattern and 
style. Respondents also cause to be affixed to said garments certain 
markings, insignia, labels and tags which purport to designate the 
branch of service, model, contract number, specification number, stock 
number and directions as to the manner of use in substantially the same 
form, kind and manner as the markings, insignia, labels and tags 
prescribed and used by the United States Armed Forces on similar 
and like garments. Typical of the words and terms appearing on the 
markings, labels and tags, are as follows: 


JACKET, INTERMEDIATH, FLYING 
TYPE B-15 
SPECIFICATION NO. 1872FS 
STOCK NO. 754-28937 
ORDER NO. 55-7283 
ARMY AIR FORCES TYPE. 
B-9 
PARKA 
TANKER JACKET 
U. S. ARMY TYPE. 

Typical of insignia used on certain of said garments is that of the 
Army Air Forces, consisting of a five point star with two wings en- 
closed in a circle, with the words “Army Air Forces” appearing 
immediately below. 

Par. 4. Through the use of said colors, patterns and styles and the 
markings, insignia, labels and tags, as described in Paragraph Three 
hereof, respondents have represented and implied and do represent 
and imply that said jackets and outer garments, manufactured, sold 
and distributed by them in commerce were manufactured for the 
United States Armed Forces and in accordance with specifications of 


said Armed Forces: 
Par. 5. Said representations and implications are false, mislead- 
ing and deceptive. In truth and in fact, respondents’ said garments 
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were neither manufactured for the United States Armed Forces nor 
in accordance with specifications of said Armed Forces. 

Par. 6. By selling and distributing to wholesalers and. dealers 
said products manufactured as aforesaid and having affixed to them 
the markings, insignia, tags and labels hereinabove described, respond- 
ents furnish to such wholesalers and dealers the means and instru- 
mentalities through and by which they may mislead and deceive the 
purchasing public as to the origin, kind, type, and style of their said 
jackets and outer garments. 

Par. 7. In the course and conduct of their business respondents 
are in direct and substantial competition with other corporations and 
firms and individuals engaged in the sale in commerce of jackets and 
outer garments. 

Par. 8. The sale and distribution in commerce of said garments 
in the color, style, design and with markings, as hereinabove alleged, 
has had and now has the tendency and capacity to and does mislead 
a substantial portion of the purchasing public into the belief that said 
garments were manufactured for the United States Armed Forces 
and in accordance with specifications of said Armed Forces. As a 
result thereof, substantial trade in commerce has been unfairly di- 
verted to respondents from their competitors and substantial injury 
has been done to competition in commerce. 

Par. 9. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair and deceptive acts and 
practices and unfair methods of competition, in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


DeEcIsIonN OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated October 1, 1954, the initial 
decision in the instant matter of hearing examiner James A. Purcell, 


as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JAMES A. PURCELL HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 23, 1954, issued and subse- 
quently served its complaint upon the respondents, Hudson Garment 
Co., Inc., a corporation, Samuel Zigman, Simon Ginsberg, and Pearl 
Zigman, the three last named respondents being charged as individuals 


ee 
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and as officers of the corporate respondent, whose principal office and 
place of business is located at No. 600 Broadway, New York, New 
York. Respondents are engaged in the manufacture, sale and distribu- 
tion of heavy outerwear, including garments of the type used in the 
Armed Services of the United States. 

Thereafter there was filed with the Federal Trade Commission a 
stipulation between the parties, dated August 16, 1954, providing for 
entry against respondents of a consent order, which said stipulation 
appears of record in this formal proceeding. By the terms thereof the 
parties agree that the complaint and said stipulation shall constitute 
the entire record herein, withdrawal of the answer heretofore filed by 
respondents on July 12, 1954, being moved and hereby granted ; that 
respondents admit all of the jurisdictional allegations set forth in the 
complaint; that the parties waive hearing before a hearing examiner 
or the Commission, and also the making of findings of facts and con- 
clusions of law by the Hearing Examiner or the Commission ; that re- 
spondents waive the right to file exceptions or to demand oral argument 
before the Commission and all further and other procedure before the 
Hearing Examiner or the Commission to which, but for the execution 
and filing of the aforesaid stipulation, the respondents might be en- 
titled under the Federal Trade Commission Act or the rules of practice 
of the Commission. Said stipulation specifically waives any and all 
right, power or privilege to challenge or contest the validity of the 
order hereinafter made and further provides that the complaint form- 
ing the basis of this proceeding may be used in construing the terms of 
the said order, which order may be altered, modified or set aside in the 
manner provided by law for other orders of the Commission where 
such action is sought. Said stipulation was executed for settlement 
purposes only and does not constitute an admission by respondents 
that they have violated the law as alleged in the complaint. 

On the basis of the foregoing, the undersigned Hearing Examiner 
concludes that this proceeding is in the public interest and, in con- 
formity with the action in said stipulation contemplated and agreed 
upon, makes the following order: 


ORDER 


It is ordered that respondents Hudson Garment Co., Inc., a cor- 
poration, and Samuel Zigman, Simon Ginsberg, and Pearl Zigman, 
individually and as officers of said corporation, and respondents’ 
agents, representatives and employes, directly, or through any cor- 
porate or other device, in the offering for sale, sale or distribution of 
wearing apparel in commerce, as “commerce” is defined in the Fed- 
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eral Trade Commission Act, or of any other garments, do forthwith 
cease and desist from representing, directly or by implication, by 
marking, branding, labeling, tagging, or in any other manner, con- 
trary to fact; that such merchandise was manufactured for the Armed 
Forces of the United States or in accordance with specifications of 
said Armed Forces. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered that the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of October 1, 1954]. 


ee Se 
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JOSEPH SALADOFF TRADING AS BONDED THRIFT 
STAMP CO. AND CROWN TRADING STAMP CO. 


CONSENT ORDER IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 
TRADE COMMISSION ACT 


Docket 6201. Complaint, Apr. 8, 1954—Decision, Oct. 8, I954 


Consent order requiring a Philadelphia seller of a sales promotional plan con- 
sisting of the sale of trading stamps to retail merchants for distribution 
to their customers and the redemption of the stamps by him in the form of 
various articles of merchandise, to cease representing falsely that his busi- 
ness was bonded, that merchants purchasing his plan would be assured of 
increased business, etc. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 
Mr. Harry Arronson and Mr. Leon Edelson, of Philadelphia, Pa., 
for respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission( having reason to believe that Joseph Saladoff, 
an individual, trading as Bonded Thrift Stamp Co. and Crown Trad- 
ing Stamp Co., hereinafter referred to as the respondent, has violated 
the provisions of said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent Joseph Saladoff is an individual, trad- 
ing and doing business as Bonded Thrift Stamp Co. and Crown Trad- 
ing Stamp Co. with his office and principal place of business located 
at 1386-138 North Fifth Street in the City of Philadelphia, Penn- 
sylvania. 

Par. 2. Respondent is now and has been for more than two years 
last past engaged in the sale and distribution of a sales promotion 
plan which consists of the sale of trading stamps to retail merchants 
for distribution to their customers and the redemption of the trading 
stamps by respondent with premiums in the form of various articles 
of merchandise. In connection with the sales promotion plan re- 
spondent furnishes to his customers various advertising folders, book- 
lets and display sheets advertising and explaining the plan. 
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Respondent causes and has caused said stamps to be transported 
from his place of business in the State of Pennsylvania to purchasers: 
thereof at their points of location in the various States of the United 
States other than Pennsylvania. Respondent also causes and has 
caused the premiums to be shipped and transported from his place: 
of business in the State of Pennsylvania to the merchant retailers who- 
purchase his sales promotion, plan and also in many instances to the 
customer of said merchant retailer who has accumulated the number 
of trading stamps listed for said premium; both the merchant retailer 
and his customers are located in States of the United States other 
than Pennsylvania. 

There is now, and has been for more than two years last past, a 
course of trade in said stamps and premiums by said respondent in 
commerce between and among the various States of the United States. 

Par. 3. Inconnection with and in furthering the sale of his stamps: 
and premiums, respondent has furnished to his salesman for use in 
soliciting orders a sales contract or order blank in which it is stated: 

Business Builder for retail stores 

All premiums for filled booklets will be supplied by the company without any 
additional cost. 

BUSINESS INCREASE GUARANTEED 

Par. 4. Through representations made in advertising, contracts, 
forms, circulars and form letters distributed by respondent, and 
through oral representations made by his salesman, respondent has: 
represented that his business is bonded or that compliance with the 
sales contract is assured by a bond; that the sales promotion plan, in- 
cluding the trading stamps and premiums, will assure and can be 
depended upon to afford an increase in sales on the part of merchants. 
subscribing to or purchasing the same; that he supplies premiums to: 
his customers for display purposes which become their property with- 
out cost; and that he will redeem all the stamps delivered by the mer- 
chants to their customers and all such premiums will be delivered 
without additional cost to the merchant or the merchant’s customers. 

Respondent’s agents have also represented to merchants that only 
a selected few in each trade area will be sold the trade promotion plan 
including the stamps and premiums. 

Par. 5. The aforesaid representations are false, misleading and 
deceptive. In truth and in fact, respondent is not bonded nor has any 
bond been obtained to assure compliance with the terms of the contract 
or sales agreement between respondent and his merchant customers, 
nor to assure delivery of the premiums to the customers of the mer- 
chant. The use of said promotional plan will not increase the sales 


BONDED THRIFT STAMP CO., ETC. 389 
387 Decision 


of the merchant customers in many instances. Respondent has in 
many instances attempted to collect for the premiums supplied to the 
merchant customer for display purposes or attempted to recover the 
merchandise. In many instances respondent has failed to deliver 
the premiums offered for the redemption of the stamps and in other 
instances has demanded a fee for delivery of the premiums. Respond- 
ent does not sell to selected customers but, on the contrary, offers to 
sell and sells his sales plan to any merchant who will purchase same 
without regard to geographic location or whether other merchants 
in the community have purchased the plan. 

Par. 6. Through the use of the word “Bonded” in his trade name, 
respondent has further falsely represented that he is bonded or under 
bond to assure compliance with the terms of his sales agreement and 
to assure delivery of the premiums for which his trading stamps are to 
be redeemed. 

Par. 7. The use by respondent of the false, misleading and de- 
ceptive statements and representations with respect to his trading 
stamps and promotion plans has had and now has the capacity and 
tendency to mislead purchasers of said stamps and promotional plans 
into the erroneous and mistaken belief that such statements and repre- 
sentations are and were true and to induce the purchase of said stamps 
and promotional plans and to induce members of the public to patron- 
ize the dealers who purchase said stamps and promotional plans be- 
cause of such erroneous and mistaken belief. 

Par. 8. The acts and practices of respondent, as hereinabove set 
forth, are all to the injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


DEcISsION oF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated October 8, 1954, the 
initial decision in the instant matter of hearing examiner James A. 
Purcell, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JAMES A. PURCELL HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 8, 1954, issued and subse- 
quently served its complaint upon the respondent, Joseph Saladoff, 
an individual trading as Bonded Thrift Stamp Co., and Crown Trad- 
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ing Stamp Co., whose office and principal place of business is located 
at Nos. 136-138 North Fifth Street, Philadelphia, Pennsylvania. 
Respondent is engaged in the sale and distribution of sales promotional 
plans involving the use of trading stamps, which plans and stamps 
he sells to retail merchants for their use in promoting sales and, on 
the basis of the stamps distributed by the retail merchants to customers, 
awards premiums in the form of various articles of merchandise. 

Threafter there was filed with the Federal Trade Commission a 
stipulation between the parties, dated August 2, 1954, providing for 
entry against respondent of a consent order, which said stipulation 
appears of record in this formal proceeding. By the terms thereof 
the parties agree that the complaint and said stipulation shall consti- 
tute the entire record herein, withdrawal of the answer heretofore 
filed by respondent on May 17, 1954, being moved and hereby granted ; 
that respondent admits all of the jurisdictional allegations set forth in 
the complaint; that the parties waive hearing before a hearing 
examiner or the Commission as also the making of findings of fact and 
conclusions of law by the hearing examiner or by the Commission ; that 
respondent waives the right to file exceptions or to demand oral argu- 
ment before the Commission as also all further and other procedure 
before the hearing examiner or the Commission to which, but for the 
execution and filing of the aforesaid stipulation, the respondent might 
be entitled under the Federal Trade Commission Act or the rules of 
practice of the Commission. Said stipulation specifically waives any 
and all right, power or privilege to challenge or contest the validity of 
the order hereinafter made and further provides that the complaint 
forming the basis of this proceeding may be used in construing the 
terms of the said order which order may be altered, modified or set 
aside in the manner provided by law for other orders of the Commis- 
sion where such action is sought. 

On the basis of the foregoing, the undersigned Hearing Examiner 
concludes that this proceeding is in the public interest and, in con- 
formity with the action in said stipulation contemplated and agreed 
upon, makes the following order: 


ORDER 


It is ordered that the respondent Joseph Saladoff, an individual now 
trading as Bonded Thrift Stamp Co., Crown Trading Stamp Co., or 
under any other name or names, and his agents, representatives and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
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sales promotional plans, trading stamps or premiums, do forthwith 
cease and desist from: 

1. Representing, directly or by implication: 

(a) That his business is bonded, or that any bond or other assurance 
has been given to provide compliance with his sales agreement. 

(b) That merchants subscribing to or purchasing respondent’s 
sales promotion plan, including trading stamps and premiums, will 
be assured of increased business. 

(c) That premiums which are to become the property of the mer- 
chant customer subscribing to or purchasing respondent’s plan, will 
be supplied to his merchant customers for display or other purposes, 
unless such premiums are in fact so furnished and suppled on such 
basis, and no attempt is or will be made to collect for or to recover 
said premiums. 

(d) That premiums will be delivered by respondent and without 
additional cost or charge to the merchant, or the merchant’s customers, 
who send in respondent’s stamps for redemption, unless respondent 
in all instances delivers all premiums, and without imposing or at- 
tempting to collect a charge or fee therefor; or misrepresenting 
in any other manner the terms or conditions under which premiums 
are to be delivered or supplied by respondent in connection with the 
redemption of stamps purchased from respondent. 

(e) That the sale of respondent’s plan or stamps will be restricted 
to only a few or to a limited number of selected merchants in each 
trade area, unless such sales thereof are so limited. 

2. Using the word “Bonded,” or any word or words of similar 
import or meaning, as a part of a trade name under which respondent 
does business. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered that the respondent herein shall within sixty (60) 
days after service upon him of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which he has complied with the order to cease and desist [as required 
by said declaratory decision and order of October 3, 1954]. 
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In THE MATTER OF 


EDWARD L. MILLEN COMPANY 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6193. Complaint, Mar. 12, 1954—Decision, Oct. 5, 1954 


Order requiring a Brookline, Mass., seller of insecticides designated “Cedar 
Wall” and “Cedar Wall with DDT” to cease advertising falsely that “Cedar 
Wall” contained DDT, that the two products repelled moths and carpet 
beetles and prevented damage to clothes and fabrics and that “Cedar Wal a 
was fully guaranteed. 


Before Mr. Loren H. Laughlin, hearing examiner. 
Mr. Edward F. Downs for the Commission. 
Mr. Ezekiel Wolf, of Boston, Mass., for respondent. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated October 5, 1954, the 
initial decision in the instant matter of hearing examiner Loren H. 
Laughlin, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY LOREN H. LAUGHLIN, HEARING EXAMINER 


The Federal Trade Commission (hereinafter referred to as the 
Commission) on March 12, 1954, issued its complaint herein under 
the Federal Trade Commission Act and thereafter duly served said 
complaint upon the above-named and styled respondent. This com- 
plaint alleges in substance that the respondent for more than one year 
last past has been engaged in the business of selling and distributing 
certain products in commerce and has sent certain false and mis- 
leading advertising to his dealers for display and distribution to the 
purchasing public in which respondent claimed concerning his prod- 
ucts, designated as “Cedar Wall” and “Cedar Wall With DDT,” that 
when such products were applied to closet walls or to clothes, as the 
case might be, they would repel moths and other insects and would 
prevent insect damage to clothes and other fabrics. It is further al- 
leged that during this period respondent has made representations 
that his said products were either fully or unconditionally guaran- 
teed by him. The foregoing alleged acts, practices and representations 
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of the respondent, subsequently particularized in the Findings of Fact 
herein, if true, were and are unfair methods of competition and unfair 
and deceptive acts and practices in commerce and constitute violations 
of Section 5 (a) of the Federal Trade Commission Act, as amended, 
52 Stat. 111-112; 15 U. S. C. A., Sec..45 (a).1 Use of the words 
“guarantee” and “guaranteed” in advertising, without clear and 
unequivocal disclosure of the actual security afforded to the buyer has 
been repeatedly prohibited by the Commission and such rulings 
have been sustained by the courts. The numerous cases are digested 
in C. C. H. Trade Regulation Reports, 10th Ed., Par. 5099.30. 

On August 9, 1954, the respondent in due course filed his answer, de- 
nominated as his “Admission,” which admits all the material allega- 
tions of the complaint and further, without any reservation, waives 
all intervening procedures in further proceedings as to the said facts 
alleged in the complaint. 

The undersigned Hearing Examiner on August 15, 1954, was duly 
designated by the Commission to hear this proceeding and perform 
other duties herein according to law, in the place and stead of Frank 
Hier, the Hearing Examiner theretofore appointed by the Commission 
for such purposes. 

Upon the whole record the Hearing Examiner finds that the re- 
spondent has been fully afforded due process of law in all particulars 
and that by his said answer the respondent has elected not to contest 
the facts but to submit this matter for decision upon the pleadings by 
waiving hearing and all other intervening procedures, as fully pro- 
vided for in Rule VIII of the current Rules of Practice of the Commis- 
sion, effective August 3, 1951, of which respondent had due legal notice 
as well as specific notice in the complaint itself of the effect of his an- 
swer prior to the filing thereof.” 

1 Misrepresentation of the effectiveness of insecticides has been repeatedly found to be 
unlawful and ordered discontinued by the Commission. The cases are digested in C. C. H. 
Trade Regulation Reports, 10th Ed., Par. 5081.358. See Gulf Oil Corporation v. F. T. C., 
(C. C. A. 5, 1945), 150 F. 2d 106, 1944-1945 Trade Cases, Par. 57, 382, affirming 38 
F. T. C. 242 (1944). 

2 Rule VIII (a) insofar as pertinent here provides: 

“Tf respondent desires to waive hearing on the allegations of fact set forth in the com- 
plaint and not to contest the facts, the answer may consist of a statement that respondent 
admits all material allegations of fact charged in the complaint to be true. Such answer 
will constitute a waiver of any hearing as to the facts alleged in the complaint and 
findings as to the facts and conclusions based upon such answer shall be made and order 
entered disposing of the matter without any intervening procedure. The respondent 
may, however, reserve in such answer the right to submit proposed findings and conclusions 


of fact or law * * * and the right to appeal * * *.” 

And Rule VIII (c) provides: 
“Admission in the answer * * * of all the material allegations of fact contained in the 
complaint shall constitute a waiver of hearing. Upon such admission the * * * (hear- 
ing) examiner and the Commission shall be deemed authorized, without further notice to 
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Therefore the undersigned Hearing Examiner now finds that this 
proceeding is substantially in the public interest, and upon the whole 
record, including the material facts alleged in the complaint, all of 
which are admitted in the answer, makes the following Findings of 
Fact and Conclusions of Law: 


FINDINGS OF FACT 


1. Respondent Edward L. Millen is an individual doing business as 
Edward L. Millen Company with his office and principal place of busi- 
ness located at Brookline, Massachusetts. 

9. Respondent is now and for more than one year last past has been 
engaged in the business of offering for sale, selling and distributing a 
product designated “Cedar-Wall” and a product designated “Cedar 
Wall With DDT.” The formulas and directions for use of these prod- 
ucts are as follows: 


Formulas: 
Cedar-Wall—Active:\ Cedar \Wo00d) OL oe eee 844% 
Inert: Genuine Ground Red Cedar Wood, Cement and 
Plastic Binders -=--2.-—-— =e 9644% 
Cedar Wall with DDT 
Active: Cedar SWoodOill 22.3 ae eee 344% 
Dichloro Diphenyl Trichlorethane____--_-_~ 2% 
Inert: Genuine Ground Red Cedar Wood, Cement and 
Plastie Binders. 2255 a ee ee ee 9444 % 
Directions: 


Cedar Wall: (for brush application) to a 5 lb. bag add 3 to 3% ats. of 
water in a clean pail. To a 10 1b. bag add 6 to 7 qts. of water 
in a clean pail. Stir to uniform consistency of heavy whipped 
cream. Allow to stand for ten minutes before applying. For 
application with a trowel use less water and mix to trowel 
consistency. APPLICATION—Clean closet thoroughly and 
spread old newspapers on the floor. Use a 2% to 3 inch flat 
paint brush. Scoop up a quantity of Cedar-Wall on the side 
of the brush and daub on to surface to the thickness of @ 
penny (about Y%> inch). Don’t apply any thinner coat and 
not too thick in the corners. 


respondent, to find the facts, to draw conclusions therefrom, and to enter an appropriate 
order.” (Parenthetical word after omission accords to present official title.) 

The Commission’s earlier rule to like effect was sustained in Hill, et al., v. F. T. 0., 

(C. C. A. 5, 1941), 124 F. 2d 104, 106, wherein it was held that an order of the Com- 
mission based upon pleaded and admitted facts was valid without a hearing and the 
presentation of evidence. The Court said that even without the Commission’s rule: 
“* * * it is fundamental that judicial admissions are proof possessing the highest 
possible probative value. Indeed, facts judicially admitted are facts established not 
only beyond the need of evidence to prove them, but beyond the power of evidence to 
controvert them. A fact admitted by answer is no longer a fact in issue.” 
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Cedar-coat the entire inside of closet but not the floor, doors 
or wood trim. Clean up floor and wood trim with a wet rag 
or sponge. Brush and pail can be cleaned easily with water. 


Cedar-Wall with DDT: Same as above but add: Closet walls should be lightly 
sprayed once a year with 5% DDT solution. Clothes should be sprayed with an 
approved insecticide spray, being careful to treat all seams and folds of garments 
before storage. 

Respondent causes his products when sold to be transported from 
within the Commonwealth of Massachusetts to purchasers thereof, 
located in various other States of the United States and maintains 
and at all times mentioned herein has maintained, a course of trade in 
said products in commerce among and between the various States 
of the United States. His volume of trade in such commerce has-been 
and is substantial. 

3. Respondent is now, and at all times hereinafter mentioned has 
been, in substantial competition with other individuals and with cor- 
porations, partnerships and firms engaged in the sale in commerce 
of insecticides. 

4. In the course and conduct of his business and for the purpose 
of inducing the purchase of his said products in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, respondent 
in circulars, pamphlets and banners, sent by him to dealers for display 
and distribution to the purchasing public, has made certain claims 
with respect to his said products. Among and typical, but not all 
inclusive, of such claims are the following: 

CEDAR WALL your closet with a Brush! 

Repels Moths—Contains DDT. 

CEDAR WALL with DDT repels and resists moths and carpet beetles. It 
is moth-repellant and will prevent moth damage to clothes and fabrics. 

It has been laboratory tested. 

Just Brush On Moth-Repellant CEDAR WALL. 

Fragrant enduring—contains DDT. 

CEHDAR WALL with DDT repels MOTHS. When applied to walls CEDAR 
WALL prevents MOTH damage. 

Its FULLY GUARANTEED. 

5. Through the use of the statements and representations herein- 
akove set forth, and others similar thereto not specifically set out 
herein, eseplonileitt has’ represented, ee Sa or by implication, as 
follows: 

* (a). That the produés designated “CEDAR WALL?” contains DDT. 

(b) That the products designated “CEDAR WALL” and 
“CEDAR WALL with DDT” repel moths and prevent damage by 
moths. 
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(c) That “CEDAR WALL with DDT” repels carpet beetles, resists 
moths and carpet beetles and prevents damage to clothes and fabrics 
by moths. 

(d) That “CEDAR WALL” is fully or unconditionally guar- 
anteed. 

6. The aforesaid statements and representations used and dissemi- 
nated by respondent as hereinabove set forth, are false, misleading 
and deceptive. In truth and in fact: 

(a) Respondent’s product designated “CEDAR WALL” does not 
contain DDT. 

(b) Respondent’s products designated “CEDAR WALL” and 
“CEDAR WALL with DDT” will not repel moths or prevent damage 
by moths. 

(c) “CEDAR WALL with DDT” will not repel carpet beetles, 
resist moths or carpet beetles nor will it prevent damage to clothes or 
fabrics by moths. 

(d) The “guarantee” furnished by respondent does not in any 
manner relate to the effectiveness of “CEDAR WALL” as an insecti- 
cide. The guarantee furnished by respondent is only against crack- 
ing when penetrated by a nail or screw. 

7. The use by respondent of the foregoing false, misleading and 
deceptive statements and representations, and others similar thereto, 
has the tendency and capacity to mislead a substantial portion of the 
purchasing public into erroneous and mistaken belief that such 
statements and representations are true, and to induce a substantial 
portion of the purchasing public, because of such mistaken and errone- 
ous belief, to purchase respondent’s said products. As a direct result 
of the practices of respondent, as aforesaid, substantial trade in com- 
merce is and has been diverted to respondent from his said competi- 
tors and injury has been and is done to competition in commerce 
between and among the various States of the United States. 


CONCLUSIONS OF LAW 


1. The Federal Trade Commission has jurisdiction over the subject 
matter of this proceeding and over the respondent herein. 

2. The aforesaid acts and practices of respondent, as hereinbefore 
found, are all to the prejudice and injury of the public and of the 
competitors of respondent and constitute unfair methods of competi- 
tion and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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It is ordered that Edward L. Millen, an individual doing business 
as Edward L. Millen Company, or doing business under any other 
name, his representatives, agents and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale or distribution in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of the products designated “CEDAR 
WALL?” and “CEDAR WALL with DDT” or any other product or 
products of substantially similar composition or possessing substan- 
tially similar properties, whether sold under these names or under 
any other name or names, forthwith cease and desist from representing 
directly or by implication: 

(1) That the product designated “CEDAR WALL” contains DDT. 

(2) That said products repel moths or prevent damage by moths. 

(3) That the product designated “CEDAR WALL with DDT” re- 
pels carpet beetles, resists moths or carpet beetles or prevents damage to 
clothes or fabrics by moths. 

(4) That “CEDAR WALL?” is fully guaranteed unless such guar- 
antee is unconditional, or that said product is guaranteed in any way 
unless the terms and conditions of the actual guarantee are disclosed 
in immediate conjunction therewith. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered that the respondent herein shall within sixty (60) days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with the order to cease and desist [as required by said 
declaratory decision and order of October 5, 1954]. 
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In THe, MATTER OF 
FRED SCHAMBACH 


MODIFIED CEASE AND DESIST ORDER 


Docket 5405. Order, Oct. 11, 1954 


Order modifying, in accordance with orders of CA—DC, subparagraph “1” of the 
Commission’s order of September 30, 1952,* so that it forbid Schambach to 
sell or distribute in commerce, lottery devices “which are designed or in- 
tended to be used in the sale or distribution of merchandise to the public 
by means of a game of chance, gift enterprise or lottery scheme”. 


Before Mr. James A. Purcell, hearing examiner. 


Mr. J. W. Brookfield, Jr. for the Commission. 
Nash & Donnelly, of Washington, D. C., for respondent. 


ORDER MODIFYING ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony and other evi- 
dence, and the recommended decision of the hearing examiner; and 
the Commission having made its findings as to the facts, concluded 
that respondent had violated the provisions of the Federal Trade 
Commission Act, and on September 30, 1952, issued an order to cease 
and desist against said respondent and his agents, representatives and 
employees; and 

Respondent. thereafter having filed in the United States Court of 
Appeals for the District of Columbia Circuit his petition to review 
and set aside said order to.cease and desist; and that Court having 
considered the cause, on September 15, 1953, and October 9, 1953, and 
entered orders modifying said Commission order and affirming and 
enforcing the Commission’s order as so modified; and 

The Commission being of the opinion that subparagraph number “1” 
of its order and the preamble, insofar as applicable thereto, should be 
modified so as to accord with the judgment of the United States Court 
of Appeals for the District of Columbia Circuit, the same is hereby 
modified to read as follows: 

It is ordered that respondent, Fred Schambach, his agents, repre- 
sentatives and employees, directly or through any corporate or any 
other device, do forthwith cease and desist from: 


+The original order had prohibited Schambach from supplying to others push cards 
or other lottery devices “‘which * * * are to be used, or which, due to their design, are 


suitable for use in the sale or distribution of * * * merchandise to the public.” 49 
F. T. C, 248, 255. 
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Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, push cards, punchboards, or other 
lottery devices which are designed or intended to be used in the sale 
or distribution of merchandise to the public by means of a game of 
chance, gift enterprise or lottery scheme. 

It is further ordered that respondent Fred Schambach, an indi- 
vidual, shall, within thirty (30) days after service upon him of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which he has complied with the order 
of September 30, 1952, as modified herein. 


423783—58——27 
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In THE MATTER OF 
I. SPIEWAK & SONS, INC., ET AL. 


CONSENT ORDER IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6220. Complaint, June 24, 1954—Decision, Oct. 19, 1954 


Consent order requiring manufacturers of Armed Service type jackets, in New 
York City to cease representing falsely, by use of colors and styles and of 
affixed markings, insignia, labels, etc., that said outer garments were manu- 
factured for the U. S. Armed Forces and in accordance with the Armed 
Forces specifications. 


Before Mr. John Lewis, hearing examiner. 
Mr. Terral A. Jordan for the Commission. 
Chambers & Chambers, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that I. Spiewak & Sons, 
Inc., a corporation, and Philip Spiewak, Gerald Spiewak, and Robert 
Spiewak, individually and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacraPH 1. Respondent I. Spiewak & Sons, Inc., is a corpora- 
tion, organized, existing and doing business under and by virtue of 
the laws of the State of New Jersey with its office and principal place 
of business located at 1186 Broadway, New York, New York. 
Respondents Philip Spiewak, Gerald Spiewak and Robert Spiewak 
are respectively President, Vice President and Treasurer of said 
corporate respondent. These individuals acting in cooperation with 
each other formulate, direct and control all of the policies, acts and 
practices of said corporation. The address of said individual 
respondents is the same as that of corporate respondent. 

Par. 2. Respondents are now, and have been for more than one 
year last past, engaged in the manufacture, sale and distribution of 
heavy outerwear, including imitation Armed Service type jackets, in 
commerce, among and between the various States of the United States 
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and in the District of Columbia. Respondents maintain, and at all 
times mentioned herein have maintained a substantial course of trade 
in said garments, in commerce among and between the various States 
of the United States. 

Par. 3. The garments manufactured, sold and distributed by 
respondents in the course and conduct of their business as aforesaid 
closely resemble the jackets and outer garments issued and furnished 
to members of the United States Armed Forces in color, pattern and 
style. Respondents also cause to be affixed to said garments certain 
markings, insignia, labels and tags which purport to designate the 
branch of service, model, contract number, specification number, stock 
number and directions as to the manner of use in substantially the 
same form, kind and manner as the markings, insignia, labels and 
tags prescribed and used by the United States Armed Forces on simi- 
lar and like garments. Typical of the words and terms appearing on 
the markings, labels and tags, are as follows: 

TYPE N-1 
Contract No. 18S 


Mer 212630 
Foul Weather Jacket 


Jacket, Field, M-1943 


This Jacket increases greatly the warmth of clothing worn under it in cold 
and temperate climates because it is windproof. 

USE: Sweat will chill you; therefore, when you start to get hot, open collar 
and loosen cuffs and waist. If that is not enough, remove clothing worn 
underneath. 

Waist Drawstring 

Pull drawstring up and loop each end to keep proper adjustment; in warm 
weather or when overheated, tie drawstring across body and open the un- 
buttoned jacket. 

Specification #188 3098. 
Typical of insignia used on certain of said garments is that of the 
Air Forces, consisting of a five point star with two wings enclosed in 
a circle, with the words “Air Forces” appearing immediately above. 

Par. 4. Through the use of said colors, patterns and styles and the 
markings, insignia, labels and tags, as described in Paragraph 3 
hereof, respondents have represented and implied and do represent 
and imply that said jackets and outer garments, manufactured, sold 
and distributed by them in commerce were manufactured for the 
United States Armed Forces and in accordance with specifications 
of said Armed Forces. 

Par. 5. Said representations and implications are false, mislead- 
ing and deceptive. In truth and in fact, respondents’ said garments 
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were neither manufactured for the United States Armed Forces nor 
in accordance with specifications of said Armed Forces. 

Par. 6. By selling and distributing to wholesalers and dealers 
said products manufactured as aforesaid and having affixed to them 
the ‘markings, insignia, tags and labels hereinabove described, re- 
spondents furnish to such wholésalers and dealers the means and 
instrumentalities through and by which they may mislead and de- 
ceive:the purchasing public as to the origin, kind, type, and style of 
their said jackets and outer garments. 

Par. 7. In the course and conduct of their business respondents 
are in direct and substantial competition with other corporations and 
firms and individuals engaged in the sale in commerce of jackets and 
outer garments. 

Par. 8 The sale and distribution in commerce of said garments 
in the color, style, design and with markings, as hereinabove alleged, 
has had and now has the tendency and capacity to and does mislead 
a substantial portion of the purchasing public into the belief that said 
garments were manufactured for the United States Armed Forces and 
in accordance with specifications of said Armed Forces. As a result 
thereof, substantial trade in commerce has been unfairly diverted to 
respondents from their competitors and substantial injury has been 
done to competition in commerce. 

Par. 9. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondents’ competitors and constitute unfair and deceptive acts 
and practices and unfair methods of competition, in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated October 19, 1954, the 
initial decision in the instant matter of hearing examiner John Lewis, 


as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 24, 1954, issued and subse- 
quently served its complaint upon the respondents named in the cap- 
tion hereof, charging them with the use of unfair and deceptive acts 
and practices and unfair methods of competition in commerce in vio- 
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lation of the provisions of said Act. Thereafter, respondents appeared 
by counsel and entered into a stipulation for consent order, dated 
August 11,1954. Said stipulation provides that the answer heretofore 
filed by respondents is withdrawn and expressly waives a hearing be- 
fore a hearing examiner or the Commission, the making of findings 
of fact or conelusions of law by the hearing examiner or the Com- 
mission, the filing of exceptions and oral argument before the Com- 
mission, and all further ‘and other procedure before the hearing ex- 
aminer or the Commission to which respondents may be entitled under 
the Federal Trade Commission Act or the Rules of Practice of the 
Commission. Respondents consent to the entry of an order to cease 
and desist in the form provided for in said stipulation which shall 
have the same force and effect as if made after a full hearing, pres- 
entation of evidence, and findings and conclusions thereon, and waive 
any and all right, power or privilege to challenge or contest the validity 
of said order. Said stipulation further provides that the signing 
thereof is for settlement purposes only and does not constitute an ad- 
mission of violation by respondents, except that respondents admit 
all-the jurisdictional allegations of the complaint. 

The said stipulation having been submitted to the above-named 
hearing examiner, theretofore duly designated by the Commission, 
for his consideration in accordance with Rule V of the Commission’s 
Rules of Practice, and it appearing that. said stipulation. provides 
for an appropriate disposition of this proceeding, the same is hereby 
accepted and ordered filed as part of the record herein by the hearing 
examiner who, after considering the complaint and said stipulation, 
finds that this proceeding is in the interest of the public and makes the 
following: 

JURISDICTIONAL FINDINGS 


Paracrary 1. Respondent I. Spiewak & Sons, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of New Jersey, with its office and principal place 
of business located at 1186 Broadway, New York, New York. Re- 
spondent Philip Spiewak, Gerald Spiewak, and Robert Spiewak are 
president, vice president, and treasurer, respectively of said corporate 
respondent. The address of said individual respondent is the same 
as that of the corporate respondent. 

Par. 2. Respondents are now, and have been for more than one 
year last past, engaged in the manufacture, sale and distribution of 
heavy outerwear garments, including various armed service type 
jackets, in commerce, among and between the various States of the 
United States and in the District of Columbia. Respondents main- 


404 FEDERAL TRADE COMMISSION DECISIONS 
Order 51 F.T.G 


tain, and at all times mentioned herein have maintained, a substantial 
course of trade in said garments, in commerce among and between the 
various States of the United States. 


ORDER 


It is ordered that respondents I. Spiewak & Sons, Inc., a corporation, 
and Philip Spiewak, Gerald Spiewak, and Robert Spiewak, individu- 
ally and as officers of said corporate respondent, and respondents’ 
agents, representatives and employees, directly or through any corpor- 
ate or other device, in the offering for sale, sale or distribution of 
wearing apparel in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, or of any other garments, do forthwith cease 
and desist from representing, directly or by implication, by marking, 
branding, labeling, tagging, or in any other manner contrary to fact, 
that such merchandise was manufactured for the Armed Forces of 
the United States or in accordance with specifications of said Armed 
Forces. 

ORDER TO FILE REPORT OF COMPLIANCE 


It is-ordered that the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of October 19, 1954]. 
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Dismissal—on the ground that respondent voluntarily discontinued all the prac- 
tices involved, that resumption thereof was unlikely, and that everything that 
could be accomplished by a desist order had already been accomplished— 
of complaint charging a manufacturer of photographic equipment at Ann 
Arbor, Mich., with violation of Sec. 2 (a) of the Clayton Act as amended 
through its practice of pricing its products on an annual-volume discount 
basis, and violation of Sec. 2 (d) of the same Act through granting two 
of its customers an extra 3% discount from list price on all purchases made 
from their mail order business as compensation for advertising the products 
in their nationally-distributed mail order catalogs. 


Before Mr. William L. Pack, hearing examiner. 
Mr. Peter J. Dias, and Mr. Rice E. Schrimsher for the Commission. 
Rogers, Hoge & Hills, of New York City, for respondent. 


Orpver Dismissing CompLarinr WirHout Presupice 


This matter coming on for the Commission’s consideration of the 
question whether or not the respondent’s showing of complete aban- 
donment of the practices alleged in the complaint to have been un- 
lawful warrants dismissal of said complaint without prejudice, which 
question was certified to the Commission by the hearing examiner 
under the provisions of Rule XIV (9) of the Commission’s Rules of 
Practice; and 

The Commission having considered the record thus far made, includ- 
ing the respondent’s motion for dismissal and supporting material, 
and the answer in opposition to said motion filed by counsel in sup- 
port of the complaint; and 

The Commission having determined that said question should be 
answered in the affirmative and having set forth its reasons therefor 
in the accompanying written opinion: 

It is ordered that the complaint in this proceeding be, and it hereby 
is, dismissed, without prejudice, however, to the right of the Commis- 
sion to issue a new complaint or to take such further or other action 
against the respondent at any time in the future as may be warranted 
by the then existing circumstances. 

Commissioner Mead dissenting. 
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By Gwynne, Commissioner : 

Complaint charges violation of Sections 2 (a) and (d) of the 
amended Clayton Act. Prior to the taking of testimony, respondent 
filed a motion supported by affidavits requesting the hearing examiner 
to dismiss the complaint or, in the alternative, to certify to the Com- 
mission for its determination the following question: Should the 
proceedings herein be terminated and the complaint herein be dis- 
missed for lack of public interest? Grounds for its motion are that 
the respondent has fully and voluntarily abandoned the practices 
complained of and will not resume them. The motion was supported 
by two affidavits by W. J. Scholten, a vice president and director of 
respondent, who was responsible for its selling policies. On May 24, 
1954, the hearing examiner certified the matter to the Commission. 

The respondent is a manufacturer of photographic equipment which 
it sells to retailers. The complaint charges respondent. in Count I 
with violation of Section 2 (a) of the Clayton Act in its practice of 
pricing on an annual volume discount basis as follows: 


Percent 
Purchases less than $600 per year_-_--_____-_________. 3314 
Purchases from $600°t6 690 000 oe ne ean enna a 40 
iA mnual purchases’6f'$100 000812 200 NNT SY oes 40 plus 7 


Count II charges that respondent gave an extra 3% discount to 
two customers for advertising purposes which allowance was not made 
available to other customers. 

Following the service of the complaint, respondent took steps to 
modify its practices and took additional steps when attention was 
called to the fact that the new pricing policy did not eliminate all the 
charges made in the complaint. It now appears that respondent has 
discontinued all the illegal practices charged in the complaint. The 
affidavits of Mr. Scholten are to the effect that the abandonment of 
such discounts has been made by respondent without intention of re- 
suming them or any similar arbitrary discounts. 

It is well settled that a discontinuance of the practices which the 
Commission found to constitute a violation of the law does not render 
the controversy moot. (#7 v. Goodyear Tire & Rubber Company 
(1938) 804 U. S. 257.) The fact. that a respondent has discontinued 
an illegal practice even prior to the issuance of a complaint does not 
prevent the Commission from issuing a cease and desist order. “In 
such cases, the Commission must exercise its discretion in view of all 
the circumstances.” (Guarantee Veterinary Company v. FTC (1922) 
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285 Fed. 853.) In Hugene Dietegen Company v. FTC (1944) 142 F. 
2d 821, the court said: 


The propriety of the order to cease and desist, and the inclusion of a respond- 
ent therein, must depend on all the facts which include the attitude of respond- 
ent towards the proceedings, the sincerity of its practices and professions of 
desire to respect the law in the future and all other facts. Ordinarily the 
Commission should enter no order where none is necessary. This practice should 
include cases where the unfair practice has been discontinued. 

On the other hand, parties who refused to discontinue the practice until pro- 
ceedings are begun against them and proof of their wrongdoing obtained, occupy 
no position where they can demand a dismissal. The order to desist deals with 
the future, and we think it is somewhat a matter of sound discretion to be 
exercised wisely by the Commission—when it comes to entering its order. 

The object of the proceeding is to stop the unfair practice. If the practice 
has been surely stopped and by the act of the party offending, the object of the 
proceedings having been attained, no order is necessary, nor should one be 
entered. If, however, the action of the wrongdoer does not insure a cessation 
of the practice in the future, the order to desist is appropriate. We are not 
satisfied that the Commission abused that discretion in the instant case. 

In exercising its discretion, the Commission should examine not 
only the question of a discontinuance of all the illegal practices (as 
distinguished, for example, from the giving up only of certain specific 
acts (see Hershey Chocolate Company v. FTC (1941) 121 F. 2d 
968), but it should also consider the likelihood of the practices being 
resumed in the future. Promises of a respondent as to its future 
course of action should be weighed in the light of attending circum- 
stances. For example, in Goshen Manufacturing Company v. Myers 
Manufacturing Company, 242 U.S. 202, a suit based on infringement 
of a patent, it appeared that defendant had sold his factory before the 
suit was filed with no present intention of resuming manufacturing. 
Nevertheless, he was still attacking the validity of the patent so an 
injunction was held proper. In Sears, Roebuck and Company v. 
FTC (1919) 258 Fed. 307, respondent had discontinued the illegal 
practices before.complaint issued and in its answer alleged it had no 
intention. of resuming them. Nevertheless, it contended that its acts 
were not illegal because the law was unconstitutional. A cease and 
desist. order was held proper. In Perma-Maid Company v. FTC 
(1941) 121 F. 2d 282, the record failed to show that the alleged at- 
tempts made by respondent to terminate the illegal practices were 
successful or were likely to be so in the future. Issuance of an order 
was therefore upheld. In U.S. v. W. 7. Grant Company (1953) 345 
U. S. 629, the court declined to grant an injunction to prevent future 
violation of Section 8 of the Clayton Act where defendants advised 
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the court that “the interlocks no longer existed and disclaimed any 
intention to revive them.” The court said, at page 633; 

“The necessary determination is that there exists some cognizable 
danger of recurrent violation, something more than the mere possi- 
bility which serves to keep the case alive. The chancellor’s decision 
is based on all the circumstances; his discretion is necessarily broad 
and a strong showing of abuse must be made to reverse it. To be 
considered are the bona fides of the expressed intent to comply, the 
effectiveness of the discontinuance, and, in some cases, the character of 
the past violations.” 

In the matter of Wildroot Company, Inc., (1953) Docket No. 5928, 
it appeared that the respondent had subscribed to the Trade Practice 
Conference Rules for the Cosmetic and Toilet Preparations Industry, 
which Rules adequately covered the practices complained of. ‘There 
was also in the record a declaration under oath of respondent’s vice 
president and general manager that the respondent had no intention 
of resuming the practices. The complaint was dismissed without 
prejudice. 

As bearing upon the good faith of the respondent in the instant 
case and the likelihood of the resumption of the practices complained 
of, the record shows as follows. 

At various times during 1947 and 1948, respondent was contacted 
by representatives of the Commission by telegram, letter and in per- 
son for information in regard to respondent’s fair trade contracts and 
its discount practices. The requested information was furnished and 
said representatives were allowed unrestricted access to respondent’s 
books. In 1949, respondent received a letter from the Commission, 
the material part of which follows: 

“The Commission has reviewed the preliminary investigation made 
pursuant to an application for complaint alleging violation of Section 
5 of the Federal Trade Commission Act through the alleged use of 
full line forcing and tie-in sales practices in connection with the sale 
of cameras and photographic equipment by Argus, Inc., proposed 
respondent in the above-numbered application. 

“From the facts as disclosed by the preliminary investigation, the 
Commission does not contemplate at this time further proceedings in 
this matter. You are advised, however, that the Commission may, at 
any time, take such further action as the public interest may require.” 

In a similar manner in 1952, respondent was again contacted and 
information secured as to its discount structure and particularly as 
to its transactions with two customers. 
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A copy of the complaint was mailed April 1, 1954. On April 15, 
respondent wrote customers that certain discounting practices were 
being discontinued in order to comply with the direction of the Com- 
mission. Respondent says its intention was to abandon all the prac- 
tices complained of by the Commission. At the hearing, when re- 
spondent’s attention was called to the fact that all the practices com- 
plained of had not been abandoned, respondent agreed to give these 
up also and filed a second affidavit to that effect. 

The record indicates that the respondent has at all times been 
cooperative; that prior to the service of the complaint, respondent was 
not specifically advised that its practices were correct nor was it told 
that they were irregular ; that the course of dealing over the years was 
such as to justify respondent in the belief, prior to the issuance of the 
complaint, that no challenge was being made to its practices. 

Dismissal of a complaint in cases of this general character is not 
the usual procedure. It should not be done unless there is a clear 
showing of unusual circumstances which in the interest of justice re- 
quire it. Those circumstances exist in this case. Respondent has 
shown its good faith by both word and deed. That fact has an im- 
portant bearing on the likelihood of the practices complained of not 
being resumed in the future. 

We conclude (1) that respondent has voluntarily discontinued all 
the practices involved in the complaint, (2) that a resumption of 
these practices is not likely, and (3) that everything that could be 
accomplished by a cease and desist order has already been 
accomplished. 

It is therefore ordered that the complaint be dismissed without 
prejudice. 

Commissioner Mead dissents. 
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In THe MATTER OF 
GAMBLE-SKOGMO, INC., ET AL. 


Docket 5575. Complaint, July 15, 1948—Decision, Oct. 28, 1954 


Order of dismissal—following setting aside and remand by the Court of Appeals 
of the Commission’s order to cease and desist, for the reason that the 
recommended decision was made by a substitute examiner who did not 
preside at the reception of evidence—of complaint charging a manufacturer 
and seller with violating section 3 of the Clayton Act and section 5 of the 
Federal Trade Commission Act through making sales of various merchandise 
to its 1600 retail dealer customers in many States on the condition that the 
purchasers not deal in similar goods of its competitors. 


Before Mr. Randolph Preston and Mr. Webster Ballinger, hearing 
examiners. 

Mr. William OC. Kern, Mr. William H. Smith and Mr. Andrew C. 
Goodhope for the Commission. 

Mr. W. P. Berghuis, of Minneapolis, Minn., for respondents 


Orprer Dismissing CompLAINT WirHouT PREJUDICE 


Whereas, the United States Court of Appeals for the Eighth Cir- 
cuit, by judgment entered on February 25, 1954, in the matter of 
Gamble-Skogmo, Inc., a corporation, et al., Petitioners, vs. Federal 
Trade Commission, No. 14657, set aside the decision and order of 
the Commission issued in this proceeding on June 11, 1952,? and re- 
manded the cause to the Commission for proceedings consistent with 
the Court’s opinion; and 

Whereas, the Court’s opinion was based on the view that the rec- 
ommended decision, in which credibility evaluation of witnesses on 
a personal basis was a salient factor, was made by a substitute hear- 
ing examiner who did not preside at the reception of the evidence, 
and that this constituted a violation of Section 5 (c) of the Admin- 
istrative Procedure Act, 5 U.S. C. A. § 1004 (c) ; 

It appearing that the examiner who presided at the reception of 
the evidence is unavailable to the Commission, and, hence, that the 
procedural deficiency which provided the basis for the Court’s deci- 
sion could be remedied only by a trial de novo, either in whole or 
in part; and 

It further appearing that the allegations in the complaint as well 
as the evidence in the record relate to acts and practices occurring 
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more than six years ago and that the Commission has no information 
as to the respondents’ current practices; and 

The Commission being of the opinion that in the circumstances it 
is not in a position to find that a retrial of the case would be warranted: 

Zt is ordered that the complaint herein be, and it hereby is, dis- 
missed, without prejudice, however, to the right of the Commission 
to make such investigation of the current practices of the respondents. 
as may be necessary and to take such further or other action with re- 
spect thereto as the circumstances may warrant. 


412 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 51 BF. Bie. 


In THE MATTER OF 
K. C. SNOW CROP DISTRIBUTORS, INC., ET AL. 


CONSENT ORDER IN REGARD TO THE ALLEGED VIOLATION OF SUBSEC. 
2 (C) OF THE CLAYTON ACT AS AMENDED 


Docket 6210. Complaint, June 1, 1954—Decision, Oct. 28, 1954 


Consent order requiring a Kansas City distributor of food products, chiefly 
frozen foods and frozen juices, to cease receiving from various sellers 
brokerage fees or commissions paid to its corporate brokerage agent on 
purchases made for its own account. 


Before Mr. John Lewis, hearing examiner. 
Mr. Edward 8. Ragsdale and Mr. Cecil G. Miles for the Commis- 
sion. 
Gage, Hilliz, Moore, Park & Jackson, of Kansas City, Mo., for 
respondents. 
CoMPLAINT 


The-Federal Trade Commission, having reason to believe that 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, have been and are now violating 
the provisions of subsection (c) of Section 2 of the Clayton Act 
(U. S. C. Title 15, Section 18), as amended by the Robinson-Patman 
Act approved June 19, 1936, hereby issues its complaint, stating its 
charges with respect thereto as follows: 

ParacrarH 1. Respondent K. C. Snow Crop Distributors, Inc., 
hereinafter sometimes referred to as Snow Crop, is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Missouri with its principal office and place of 
business located at 5th Street and Kaw River, Kansas City, Missouri. 
It was incorporated on or about March 7, 1947, with G. Arlon Wilson 
as President and Wendell R. Stopps as Secretary-Treasurer. These 
two individuals have owned and controlled the majority of the stock 
issued and outstanding in the corporate respondent since it was in- 
corporated. During this entire period said respondent has been and 
is now engaged in the business of buying, selling and distributing 
frozen foods, frozen juices and other food products, all of which are 
hereinafter sometimes referred to as food products. 

Par. 2. Respondent Stoops & Wilson Brokerage Company, here- 
inafter sometimes referred to as the brokerage company, is a corpora- 
tion organized, existing and doing business under and by virtue of the 
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laws of the State of Missouri, with its principal office and place of 
business located at 500 East Third Street, Kansas City, Missouri. It 
was organized and incorporated on or about July 11, 1951, with 
Wendell R. Stoops as President and G. Arlon Wilson as Vice Presi- 
dent. These two officials have owned since that date, and now own, 
approximately 98% of all the capital stock issued and outstanding in 
corporate respondent. Respondent has been since the date of its 
incorporation and is now engaged principally in the food brokerage 
business representing various principals in the sale of their food 
products, chiefly frozen foods and frozen fruit juices, hereinafter 
sometimes referred to as food products. 

A substantial part of respondent brokerage company’s business, 
however, is acting as buying agent in making purchases for the 
corporate respondent Snow Crop, on which purchases the brokerage 
company receives, on behalf of the individual respondents and corpo- 
rate respondent Snow Crop, brokerage fees or commissions from vari- 
ous sellers. It is this part of the respondent brokerage company’s 
business that is being challenged by this complaint. 

Par. 3. Respondent, G. Arlon Wilson, is a major stockholder in 
corporate respondent Snow Crop and from the date of its incorpora- 
tion in 1947, until January 26, 1953, was its President. In fact, he 
and respondent Wendell R. Stoops now own and control, and have 
since respondent Snow Crop was organized owned and controlled, the 
majority of the issued and outstanding capital stock of this corporate 
respondent. Except for a short period, respondent Stoops was either 
Secretary or Secretary-Treasurer of respondent Snow Crop from the 
date of its incorporation until September 1951, at which time he 
withdrew from Snow Crop as an officer and became active in the 
management of the brokerage company, but retained his stock owner- 
ship in respondent Snow Crop. Since Snow Crop was organized, 
Wilson and Stoops have exercised and still exercise substantial if not 
complete authority and control over the business conducted by said 
corporate respondent Snow Crop, including the direction of its pur- 
chase, sales and distribution policies. 

On January 26, 1953, Charles W. Hammon was designated Presi- 
dent of respondent Snow Crop but at the time of his designation or 
appointment and as late as June 1953, he owned not more than 10 
shares of the issued and outstanding capital stock of subject 
corporation. 

‘Par. 4. Respondent Wendell R. Stoops is President of corporate 
respondent Stoops & Wilson Brokerage Company, with respondent G. 
Arlon Wilson as Vice President. These two individual respondents 
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have held these official positions with the brokerage company since 
it was organized in July 1951. These two individual respondents now 
own and control and have owned and controlled approximately 98% 
of the issued and outstanding capital stock of the brokerage com- 
pany since the date of its organization and incorporation. As 
officers and majority stockholders of the brokerage company, respond- 
ents Wendell R. Stoops and G. Arlon Wilson now exercise and have 
exercised complete control and authority over the business conducted 
by the brokerage company, including its sales and distribution poli- 
‘cies, since the date of its incorporation. 

Par. 5. The number of shares of capital stock issued and outstand- 
ing by the two corporate respondents hereinabove mentioned and the 
ownership of this stock by the individual respondents named herein 
are set out below: 


K.C. Snow Crop Stoops & Wilsen 
Distributors, Inc. Brokerage Co. 


Stock issued and outstanding________________ 369 shares 455 shares 
owned by 

G."Arlon Wilson 2. #323 ere 1 100 shares 225 shares 

IW éndelb(R.nSteopsicitt Pr feet fy ipl 2 100 shares 225 shares 


The remaining 169 shares of capital stock issued and outstanding 
in respondent Snow Crop are owned by nine other individuals, and 
the remaining five shares in the respondent brokerage company are 
owned by the Secretary of the company. 

Par. 6. In the course and conduct of the business of respondent 
Snow Crop since March 1947, and the business of respondent broker- 
age company since September 1951, said individual respondents, 
through corporate respondents, and each of them, have continuously 
made purchases of food products from or sales of food products for 
various sellers or manufacturers whose places of business were located 
in several States of the United States, other than the State in which 
said respondents are located. Said respondents, both individual and 
corporate, directly or indirectly, caused such food products, so pur- 
chased or sold, to be transported from said State of origin to destina- 
tions in other States. There has been at all times mentioned herein a 
continuous course of trade and commerce, as “commerce” is defined in 
the Clayton Act, in said food products, across State lines between said 
individual respondents through corporate respondents, and each of 
them, and the sellers of said food products. Said food products are 
sold and distributed for use, consumption or resale within various 
States of the United States. 

Par. 7. Since September 1951 said individual respondents G. Ar- 
lon Wilson and Wendell R. Stoops, and corporate respondent Snow 
Crop have made substantial purchases from sellers through cor- 
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porate respondent Stoops & Wilson Brokerage Company, on which 
purchases the various sellers granted or allowed said corporate re- 
spondent Stoops & Wilson Brokerage Company a commission or 
brokerage fee. During the year 1952 the purchases made by corporate 
respondent Snow Crop through the corporate respondent Brokerage 
Company amounted to approximately $229,750.00 on which the sellers 
paid a brokerage or commission to corporate respondent Brokerage 
Company in the amount of approximately $6,768.50. 

Par. 8. The acts and practices of respondents, corporate and in- 
dividual, and each of them, individually and collectively since Sep- 
tember 1951, in receiving and accepting commissions, brokerage, or 
other compensation, allowances or discounts in lieu thereof on pur- 
chases or sales of food products in commerce, as above-alleged, are in 
violation of subsection (c) of Section 2 of the Clayton Act as amended 
by the Robinson-Patman Act. 


DEcIsIon oF THE CoMMISSION 


Pursuant to Rule XXIT of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated October 28, 1954, the 
initial decision in the instant matter of hearing examiner John Lewis, 
as set out as follows, became on that date the decision of the Com- 
mission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


The Federal 'Trade Commission issued its complaint against the 
above-named respondents on June 1, 1954, charging them with hav- 
‘ing violated Section 2 (c) of the Clayton Act, as amended. by the 
Robinson-Patman Act. Copies of said complaint were duly served 
upon respondents who thereafter appeared by counsel and entered into 
a stipulation for consent order. Said stipulation provides that re- 
spondents admit all the jurisdictional allegations of the complaint 
and waive the requirement for issuance of a decision containing find- 
ings of fact and conclusions of law, and further procedural steps 
before the hearing examiner and the Commission to which respond- 
ents may be entitled under the Clayton Act, as amended, or the Rules 
of Practice of the Commission. Respondents consent in said stipula- 
tion to the entry of an order to cease and desist in the form therein 
provided for, with the same force and effect as if said order had been 
made after a full hearing, presentation of evidence, and findings and 
conclusions thereon, and waive any and all right, power or privilege 
to challenge or contest the validity of said order. Said stipulation 
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further provides that the signing thereof and consent by respondents 
to the entry of the aforesaid order is for settlement purposes only 
and does not constitute an admission of any facts, other than those 
pertaining to jurisdiction, or that respondents have violated the law 
as alleged in the complaint. 

The aforesaid stipulation for consent order and an accompanying 
affidavit of respondent G. Arlon Wilson having been submitted to the 
above-named hearing examiner, theretofore duly designated by the 
Commission, for appropriate action in accordance with Rule V of 
the Commission’s Rules of Practice, and it appearing to the hearing 
examiner that said stipulation affords the basis for an appropriate 
disposition of this proceeding, said stipulation and accompanying 
affidavit are hereby accepted and ordered filed as part of the record in 
this proceeding and, in accordance therewith, the hearing examiner 
makes the following: 


JURISDICTIONAL FINDINGS 


Paracrapu 1. Respondent K. C. Snow Crop Distributors, Inc., is 
a corporation organized under and by virtue of the laws of the State of 
Missouri with its office and principal place of business located at 5th 
Street and Kaw Avenue, Kansas City, Kansas. Prior to June 8, 1954, 
the individual respondents G. Arlon Wilson and Wendell R. Stoops, 
were directors of, and owners of 211 shares of stock in, the corporate re- 
spondent, K. C. Snow Crop Distributors, Inc., on which date said in- 
dividual respondents resigned as directors of the corporate respondent 
and sold their remaining shares of stock therein to certain employees of 
said corporation. 

Par. 2. Respondent Stoops & Wilson Brokerage Company is a cor- 
poration organized under and existing by virtue of the laws of the 
State of Missouri with its office and principal place of business located 
at 500 East Third Street, Kansas City, Missouri. The individual re- 
spondents, G. Arlon Wilson and Wendell R. Stoops, are now and were 
at all times mentioned in the complaint Vice-President and President, 
respectively, of the respondent Stoops & Wilson Brokerage Company, 
with their principal office located at the same address as said corporate 
respondent. 

Par. 3. In the course and conduct of the business of the corporate 
respondents, the individual respondents, through the corporate re- 
spondents, and each of them, have continuously made purchases of food 
products from or sales of food products for various sellers or manufac- 
turers whose places of business were located in several States of the 
United States, other than the State in which said respondents are lo- 
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‘cated. Said respondents, both individual and corporate, directly or in- 
directly, caused such food products, so purchased or sold, to be trans- 
ported from said State of origin to destinations in other States. There 
has been at all times mentioned in the complaint a continuous course 
of trade and commerce, as “commerce” is defined in the Clayton Act, 
in said food products, across State lines between said individual re- 
spondents through corporate respondents, and each of them, and the 
sellers of said food products. Said food products are sold and distrib- 
uted for use, consumption or resale within various States of the United 
States. 
ORDER 


Lt ts ordered that the respondent, Stoops & Wilson Brokerage Com- 
pany, a corporation, its officers, and the individual respondents Wen- 
dell R. Stoops and G. Arlon Wilson, individually and as officers of said 
Stoops & Wilson Brokerage Company, and their respective representa- 
tives, agents, and employees, directly or indirectly, or through any 
corporate or other device in connection with the purchase of food prod- 
ucts in commerce, as “commerce” is defined in the aforesaid Clayton 
Act, do forthwith cease and desist from receiving or accepting, directly 
or indirectly, from any seller, anything of value as a commission, 
brokerage, or other compensation, or any allowance or discount in lieu 
thereof, upon any purchase of food products by or for the account of 
K. C. Snow Crop Distributors, Inc., where either of the respondents 
G. Arlon Wilson or Wendell R. Stoops, or both, are the agents, repre- 
sentatives or other intermediaries acting for, or in behalf of, or are sub- 
ject to the direct or indirect control of the said K. C. Snow Crop Dis- 
tributors, Inc., or any other buyer. 

Lt is further ordered that the respondent, K. C. Snow Crop Dis- 
tributors, Inc., a corporation, its officers and the individual respond- 
ents, G. Arlon Wilson and Wendell R. Stoops, individually and as 
either officers or majority stockholders of said corporation, and their 
respective representatives, agents and employees, directly or through 
any corporate or other device, in connection with the purchase of 
food products in commerce, as “commerce” is defined in the afore- 
said Clayton Act, do forthwith cease and desist from receiving or 
accepting, directly or indirectly, from any seller anything of value 
as a commission, brokerage, or other compensation, or any allowance 
or discount in lieu thereof, upon any purchase of food products by 
or for the account of K. C. Snow Crop Distributors, Inc., or where 
either of the respondents G. Arlon Wilson or Wendell R. Stoops, or 
both, are the agents, representatives, or other intermediaries acting 
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for, or in behalf of, or are subject to the direct or indirect control 
of the said K. C. Snow Crop Distributors, Inc., or any other buyer. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered that the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of October 28, 1954]. 
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BRONCO MFG. CORP. AND MURRAY AND 
PETER SPIEWAK 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6217. Complaint, June 23, 1954—Decision, Oct. 28, 1954 


Consent order requiring a New York City manufacturer of heavy outerwear 
to cease representing falsely by its use of color, style, markings, insignia, etc., 
that its United States Armed Forces type jackets were manufactured for 
the United States Armed Forces and in accordance with Armed Forces 
specifications. 


Before Mr. John Lewis, hearing examiner. 
Mr. Terral A. Jordan for the Commission. 
Mr. Jules Goldstein, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Bronco Mfg. Corp., 
a corporation, and Murray Spiewak and Peter Spiewak, individually 
and as officers of said corporation, hereinafter referred to as respond- 
ents, have violated the provisions of said Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrarH 1. Respondent Bronco Mfg. Corp., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York with its office and principal place of 
business located at 641 Sixth Avenue, New York, New York. Re- 
spondents Murray Spiewak and Peter Spiewak are respectively Pres- 
ident and Secretary-Treasurer of said corporate respondent with 
their office and principal place of business located at the same address. 
These individuals acting in cooperation with each other formulate, 
direct and control all of the policies, acts and practices of said cor- 
poration. 

Par. 2.. Respondents are now, and have been for more than two 
years last past, engaged in the manufacture, sale and distribution of 
heavy outerwear, including imitation Armed Services type jackets, 
im commerce, among and between the various States of the United 
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States and in the District of Columbia. Respondents maintain, and 
at all times mentioned herein have maintained a substantial course 
of trade in said garments, in commerce, among and between the 
various States of the United States. 

Par. 3. The garments manufactured, sold and distributed by re- 
spondents in the course and conduct of their business as aforesaid 
closely resemble the jackets and outer garments issued and furnished 
to members of the United States Armed Forces in color, pattern and 
style. Respondents also cause to be affixed to said garments certain 
markings, insignia, labels and tags which purport to designate the 
branch of service, model, contract number, specification number, stock 
number and directions as to the manner of use in substantially the 
same form, kind and manner as the markings, insignia, labels and 
tags prescribed and used by the United States Armed Forces on 
similar and like garments. Typical of the words and terms appear- 
ing on the markings, labels and tags are: 


AIR PATROL 

Spec. #BR-641 

Order No. Q1079 
JACKET, B-15 TYPE 


This jacket increases greatly the warmth of clothing worn under it in cold and 
temperate climates because it is WINDPROOF. 


USE: Sweat will chill you; therefore, when you start to get hot, open collar. 
If that is not enough, remove clothing worn underneath. 
N-1 
Type 
B-15 TYPE 
SPEC. #56478 
STOCK #TL-19653 
Ts. A. 


Typical of insignia used on certain of said garments is that of the 
Army Air Forces, consisting of a five point star with two wings en- 
closed in a circle, under which the words “Army Air Forces” appear. 

Par. 4. Through the use of said colors, patterns and styles and the 
markings, insignia, labels and tags, as described in Paragraph 3 hereof,. 
respondents have represented and implied and do represent and imply 
that said jackets and outer garments, manufactured, sold and distrib- 
uted by them in commerce were manufactured for the United States: 


Armed Forces and in accordance with specifications of said Armed 
Forces. 
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Par. 5. Said representations and implications are false, misleading 
and deceptive. In truth and in fact, respondents’ said garments were 
neither manufactured for the United States Armed Forces nor in ac- 
cordance with specifications of said Armed Forces. 

Par. 6. By selling and distributing to wholesalers and dealers said 
products manufactured as aforesaid and having affixed to them the 
markings, insignia, tags and labels hereinabove described, respondents 
furnish to such wholesalers and dealers the means and instrumental- 
ities through and by which they may mislead and deceive the purchas- 
ing public as to the origin, kind, type, and style of their said jackets 
and outer garments. 

Par. 7. In the course and conduct of their business respondents are 
in direct and substantial competition with other corporations and firms 
and individuals engaged in the sale in commerce of jackets and outer 
garments. 

Par. 8. The sale and distribution in commerce of said garments in 
the color, style, design and with markings, as hereinabove alleged, has 
had and now has the tendency and capacity to and does mislead a 
substantial portion of the purchasing public into the belief that said 
garments were manufactured for the United States Armed Forces and 
in accordance with specifications of said Armed Forces. As a result 
thereof, substantial trade in commerce has been unfairly diverted to 
respondents from their competitors and substantial injury has been 
done to competition in commerce. 

Par. 9. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair and deceptive acts and 
practices and unfair methods of competition, in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated October 28, 1954,. 
the initial decision in the instant matter of hearing examiner John 
Lewis, as set out as follows, became on that date the decision of the 
Commission. 

INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission <Act,. 
the Federal Trade Commission on June 23, 1954, issued and subse- 
quently served its complaint upon the respondents named in the cap- 
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tion hereof, charging them with the use of unfair and deceptive acts and 
practices and unfair methods of competition in commerce in viola- 
tion of the provisions of said Act. Thereafter, respondents appeared 
by counsel and entered into a stipulation for consent order, dated 
September 9, 1954. Said stipulation provides that the answer hereto- 
fore filed by respondents is withdrawn and expressly waives a hearing 
before a hearing examiner or the Commission, the making of findings of 
fact or conclusions of law by the hearing examiner or the Commission, 
the filing of exceptions and oral argument before the Commission, and 
all further and other procedure before the hearing examiner or the 
Commission to which respondents may be entitled under the Federal 
Trade Commission Act or the Rules of Practice of the Commission. 
Respondents consent in said stipulation to the entry of an order to 
cease and desist in the form therein provided for, which shall have 
the same force and effect as if made after full hearing, presentation 
of evidence, and findings and conclusions thereon, and respondents 
waive any and all right, power or privilege to challenge or contest 
the validity of said order. Said stipulation further provides that the 
signing thereof is for settlement purposes only and does not consti- 
tute an admission of violation by respondents, except that respond- 
ents admit all the jurisdictional allegations of the complaint. 

The said stipulation having been submitted to the above-named 
hearing examiner, theretofore duly designated by the Commission, 
for his consideration in accordance with Rule V of the Commission’s 
Rules of Practice, and it appearing that said stipulation provides 
for an appropriate disposition of this proceeding, the same is hereby 
accepted and ordered filed as part of the record herein by the hearing 
examiner who, after considering the complaint and said stipulation, 
finds that this proceeding is in the interest of the public and makes; 
the following: 

JURISDICTIONAL FINDINGS 


Paracrapu 1. Respondent Bronco Mfg. Corp. is a corporation 
organized under and existing by virtue of the laws of the State of New 
York, with its office and principal place of business located at 641 
Sixth Avenue, New York, New York. Respondents Murray Spiewak 
and Peter Spiewak are, respectively, President and Secretary-Treas- 
urer of said corporate respondent. The address of the said individual 
respondents is the same as that of the said corporate respondent. 

Par. 2, Respondents are now, and have been for more than one 
year last past, engaged in the manufacture, sale and distribution of 
heavy outer-wear garments, including various Armed Service type 
jackets, in commerce, among and between the various states of the 
United States and in the District of Columbia. Respondents main- 
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tain, and at all times mentioned herein have maintained, a substantial 
course of trade in said garments, in commerce among and between. 
the various states of the United States. 


ORDER 


It is ordered that respondents Bronco Mfg. Corp., a corporation, 
and Murray Spiewak and Peter Spiewak, individually and as officers 
of said corporate respondent and respondents’ agents, representatives, 
and employees, directly or through any corporate or other device, in 
the offering for sale, sale or distribution of wearing apparel in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, or of any other garments, do forthwith cease anad desist from 
representing, directly or by implication, by marking, branding, label- 
ing, tagging, or in any other manner contrary to fact, that such mer- 
chandise was manufactured for the Armed Forces of the United 
States or in accordance with specifications of said Armed Forces. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered that the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of October 28, 1954]. 
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In THE MATTER OF 
LAFAYETTE FOODS, INC. 


CONSENT ORDER IN REGARD TO THE ALLEGED VIOLATION OF SUBSEC. 2 (C) 
OF THE CLAYTON ACT AS AMENDED 


Docket 6223. Complaint, June 29, 1954—Decision, Oct. 28, 1954 


“Consent order requiring a wholesaler of food products in Lafayette, Ind., to cease 
accepting from sellers brokerage fees on purchases of frozen foods or other 
commodities for its own account or while acting as an intermediary for a 
buyer or subject to the buyer’s control. 


Before Mr. J. Farl Cow, hearing examiner. 

Mr. Edward 8. Ragsdale and Mr. Cecil G. Miles for the Commission. 

Stuart, Devol, Branigin & Ricks, of Lafayette, Ind., and Wznston, 
Strawn, Black & Towner, of Chicago, Ill., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, has violated, and is now violat- 
ing, the provisions of subsection (c) of Section 2 of the Clayton Act 
(U.S. C. Title 15, Sec. 13), as amended by the Robinson-Patman Act, 
-approved June 19, 1936, hereby issues its complaint stating its charges 
with respect thereto as follows: 

‘ParacrapH 1. Respondent Lafayette Foods, Inc., is a corporation 
‘organized, existing and doing business under and by virtue of the laws 
of the State of Indiana, with its prinicipal office and place of business 
located at Concord Road, Lafayette, Indiana. Respondent maintains 
branch offices at Chicago, Illinois, St. Louis, Missouri, and Indianap- 
-olis, Indiana. 

Par. 2. Respondent is a wholesaler of food products, who since 
‘October of 1945 has engaged in the purchase and sale of frozen foods, 
juices and canned goods, purchasing and selling substantial quantities 
of various types and varieties of frozen foods, juices and canned 
goods, including frozen vegetables, frozen fruits, frozen juices, frozen 
poultry, frozen fish, frozen meats, and some canned foods (all of 
which are hereinafter referred to as frozen foods). 

Respondent in connection with its business also operates a wholly 
owned subsidiary, Continental Freezers, Inc., located at Lafayette, 
Indiana, which warehouses respondent’s frozen foods. 
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Respondent is a substantial factor in the purchase and sale of 
frozen foods, operating a large number of refrigerated trucks used 
in selling such products to large grocery chains, many independent 
grocery stores, institutions, and other buyers. 

Par. 3. In the course and conduct of its business, since incorpora- 
tion in October of 1945, and more particularly since January 1, 1950, 
respondent Lafayette Foods, Inc., has engaged, and is now engaged in 
-commerce, as “commerce” is defined in the amended Clayton Act, 
purchasing frozen foods from sellers with places of business located in 
many states of the United States and causing such products to be 
transported from such places of business to respondent’s places of 
‘business located in other states of the United States. 

Par. 4. Respondent Lafayette Foods, Inc., in the course and con- 
duct of its business of buying food products for its own account in 
commerce as aforesaid, since October of 1945, and more particularly 
since January 1, 1950, has been and is now receiving and accepting 
from sellers, commissions, brokerages fees, or other compensation, or 
allowances or discounts in lieu thereof on purchases of frozen foods 
for its own account. As illustrative of the practices pursued by the 
respondent in receiving and accepting, directly or indirectly, commis- 
sions, brokerages fees or other compensation, or allowances or dis- 
counts in lieu thereof from interstate sellers are the following: 

Respondent has purchased substantial quantities of frozen foods 
from Sodus Fruit Exchange of Sodus, Michigan, since 1945. Re- 
spondent since January 1, 1950, has received and accepted a 3 percent 
discount or commission on such purchases of this seller’s products 
which is the customary rate of brokerage the seller paid its brokers for 
selling such frozen foods. Respondent is the only customer of this 
seller purchasing direct (that is, without the intervention of a broker), 
and is likewise the only customer receiving the 3 percent discount. 

Respondent in March of 1953 purchased a substantial quantity of 
frozen concentrate orange juice from Fruit Industries, Brandenton, 
Florida. This specific sale was negotiated by Ilinois Central Sale, 
Ine. of Chicago, Illinois, a brokerage firm representing the seller. The 
brokerage firm for its services in negotiating and selling the product 
received a 3 percent brokerage fee. 

Respondent, however, thereafter had an understanding with this 
seller that it could make further purchases direct (that is, without 
the intervention of a broker) and that on such direct sales the 3 
percent brokerage fee would be granted respondents on its purchases. 
Respondent subsequently purchased fruit juices from this seller and 
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has received the 8 percent brokerage fee formerly granted by the 
seller to its broker. 

Par. 5. The aforesaid acts and practices of respondent since Jan- 
uary 1, 1950, in receiving and accepting directly or indirectly, com- 
missions, brokerage, or other compensation, or allowances or discounts 
in lieu thereof on purchases of frozen foods in commerce, as set forth 
above, are in violation of subsection (c) of Section 2 of the Clayton 
Act as amended by the Robinson-Patman Act. 


Decision OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated October 28, 1954, the 
initial decision in the instant matter of hearing examiner J. Earl 
Cox, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The complaint in this proceeding charges the respondent, a corpora- 
tion, with having violated subsection (c) of Section 2 of the Clayton 
Act, as amended, by receiving and accepting from sellers, commissions, 
brokerage fees or other compensation, or allowances or discounts in 
lieu thereof, on purchases of frozen foods for its own account. 

After the issuance and service of the complaint and the filing of 
respondent’s answer thereto, a stipulation was entered into by re- 
spondent and counsel supporting the complaint, in which the respond- 
ent admits all the jurisdictional allegations set forth in the complaint 
and agrees that the order set forth in the stipulation shall have the 
same force and effect as if made after a full hearing, presentation of 
evidence and findings and conclusions thereon, and specifically waives 
any and all right, power or privilege to challenge or contest the 
validity of the order entered in accordance with the stipulation. 

The stipulation also provides, among other things, that all the 
parties request that the answer of the respondent be withdrawn, that 
they waive a hearing before a hearing examiner of the Commission, 
the making of findings of fact or conclusions of law, the filing of ex- 
ceptions and oral argument before the Commission, and all further 
and other procedure before the hearing examiner and the Commission 
to which respondent may be entitled under the Clayton Act, as 
amended, or the Rules of Practice of the Commission. All parties 
agree that the stipulation, together with the complaint, shall constitute 
the entire record herein; that the order hereinafter set forth may be 


LAFAYETTE FOODS, INC. 427 
424 Decision 


entered in disposition of this proceeding without further notice; that 
the complaint herein may be used im-construing the terms of said order 
which may be altered, modified or set aside in the manner provided 
by the statute for the orders of the Commission, and that the signing 
of the stipulation and consent by respondent to the entry of the afore- 
said order are for settlement purposes only and do not constitute an 
admission by respondent that it has violated the law as alleged in the 
complaint. 

The stipulation is made a part of the record herein; the request that 
the answer of the respondent be withdrawn is granted; this proceed- 
ing is found to be in the public interest; and, in conformity with 
the terms of the stipulation, the following order is issued: 


ORDER 


lt is ordered that respondent Lafayette Foods, Inc., a corporation, 
its officers, and its respective representatives, agents, or employees, 
directly or indirectly, or through any corporate or other device, in 
connection with the purchase of frozen foods or other commodities in 
commerce as “commerce” is defined in the aforesaid Clayton Act, do 
forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, wpon or in connection with 
any purchase of frozen foods or other commodities made for its own 
account, or while acting for or in behalf of a buyer as an intermediate 
agent, or subject to the direct or indirect control of such buyer. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered that respondent Lafayette Foods, Inc., a corporation, 
shall, within sixty (60) days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the order to cease and 
desist [as required by said declaratory decision and order of October 
28, 1954). 
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In THE MATTER OF 
CADILLAC PUBLISHING COMPANY, INC., ET AL. 
Docket 5570. Complaint, June 30, 1948—Decision, Oct. 29, 1954 


Order dismissing complaint charging misleading and deceptive use of the word. 
“free” in connection with the sale and distribution of books, for the reason. 
that the Commission changed its policy respecting use in advertising of the 
word “free” subsequent to issuance of the complaint. 


My. Jesse D. Kash for the Commission. 
Mr. Horace J. Donnelly, Jr., of Washington, D. C., for respondents... 


ORDER DISMISSING COMPLAINT 


This matter came on to be heard by the Commission upon respond- 
ents’ motion to dismiss the complaint and answer thereto of counsel 
supporting the complaint opposing the motion. 

The complaint herein, which was issued on June 30, 1948, charges: 
the respondents with misleading and deceptive use of the word “free” 
in connection with the sale and distribution of books. No hearings 
have been held in this matter because of the pendency of other pro- 
ceedings involving similar charges. Subsequent to the issuance of 
the complaint, the Commission changed its position with respect to 
the use, in advertising, of the word “free.” As announced by the 
Commission in the matter of Walter J. Black, Inc., Docket No. 5571 
(September 1, 1953), henceforth, the use of the word “free” or other 
words of similar import or meaning, in advertising or in other offers 
to the public, to designate or describe an article of merchandise will 
be considered to be unfair and deceptive only (1) when all of the 
conditions, obligations, or other prerequisites to the receipt and reten- 
tion of the “free” article of merchandise are not clearly and conspicu- 
ously explained or set forth at the outset so as to leave no reasonable 
probability that the terms of the advertisement or offer might be 
misunderstood ; or (2) when, with respect to the article of merchandise 
required to be purchased in order to obtain the “free” article, the 
offerer either increases the ordinary and usual price, reduces the qual- 
ity, or reduces the quantity or size of such article of merchandise. 

The Commission having duly considered respondents’ motion to 
dismiss the complaint, answer thereto, and the record herein, and 
being of the opinion that respondents’ use of the word “free” in the 
manner alleged in the complaint cannot be considered as unfair or 
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deceptive under its present policy on this subject, and that, therefore, 
the complaint should be dismissed: 

It is ordered that respondents’ motion to dismiss the complaint be, 
and it hereby is, granted. 

Lt is further ordered that the complaint herein be, and it hereby is. 
dismissed. 
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In THE MATTER OF 
WOOSTER RUBBER COMPANY 


CONSENT ORDER IN REGARD TO THE ALLEGED VIOLATION OF SUBSECS. 2 cd) 
AND 2 (@€) OF THE CLAYTON ACT AS AMENDED 


Docket 6216. Complaint, June 23, 1954—Decision, Oct. 31, 1954 


Consent order requiring a manufacturer of “Rubbermaid” kitchen and household 
accessories and automobile mats in Wooster, Ohio, to cease exceeding its 
limitation of 5% of purchases in making allowances for newspaper adver- 
tising to some of its customers while adhering to it in others; and to cease 
furnishing demonstrator services to various customers at costs bearing no 
proportional relationship to their purchases. 


Before Mr. William L. Pack, hearing examiner. 
Mr. William H. Smith for the Commission. 
Critchfield, Oritchfield, Critchfield & Johnston, of Wooster, Ohio, 
for respondent. 
CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent, named in the caption hereof, hereinafter designated 
and referred to as “respondent,” has violated and is now violating the 
provisions of subsections (d) and (e) of Section 2 of the Clayton Act 
(U.S. C. Title 15, Section 13), as amended by the Robinson-Patman 
Act approved June 19, 1936, hereby issues its complaint, stating its 
charges with respect thereto as follows: 


Count I 


Paracraru 1. Respondent, Wooster Rubber Company, is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Ohio, with its principal office and 
place of business located at Wooster, Ohio. 

Par. 2. Respondent operates a factory at Wooster, Ohio, and 
since 1934, has been engaged in the manufacture of rubber kitchen 
and other household accessories. Respondent also manufactures 
rubber mats for use in automobiles. Its 1952 sales amounted to 
$10,171,394. Respondent markets its products under its trade name 
“Rubbermaid.” 

Par. 38. Respondent has two principal methods of distribution for 
its household and kitchen products. It maintains salesmen in various 
districts who sell direct to department stores and large houseware 
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stores. Respondent also sells to distributors and jobbers who resell to 
retail stores who generally purchase in small quantities at a time. 
Respondent sells its rubber mats for automobiles to automobile com- 
panies and automobile accessory stores. 

Par. 4. In the course and conduct of its business, respondent 
transports its said products, or causes the same to be transported from 
the State and place of manufacture to its customers and purchasers 
thereof located in States and places other than the State of manufac- 
ture; and there is now, and has been for many years last past, a con- 
stant current of trade and commerce in said products between and 
among the various States of the United States and the District of 
Columbia. 

Par. 5. Respondent has promulgated an “Advertising Agree- 
ment,” which it makes available to all of its customers who desire to 
advertise respondent’s products in newspapers. Under this contract, 
and in consideration of the purchase of respondent’s merchandise, 
respondent agrees to pay and allow 50% of the cost of newspaper 
space devoted to the advertisement of its products under respondent’s 
trade name “Rubbermaid.” The agreement further provides that the 
actual cost of the space used is to be equally divided between the 
advertiser and respondent, provided respondent’s share does not 
exceed 5% of the advertiser’s net purchases during the calendar year. 

Par. 6. Respondent, in applying the terms of its “Advertising 
Agreement,” as referred to in Paragraph 5 herein, at times does siot 
limit its payment and allowances for newspaper advertising to 5% 
of purchases, as provided by said agreement; but, in many cases, ex- 
ceeds this 5% limitation in the case of some of its customers, while 
adhering to said limitation in the case of others of its competing 
customers. As illustration, respondent allowed one of its larger cus- 
tomers in excess of.10% of net purchases. Said agreement and the 
payments and allowances made by respondent thereunder for news- 
paper advertising as between some of respondent’s competing custom- 
ers are, therefore, not made on proportionally equal terms. 

Par. 7, The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of Section 2 (d) of the Clayton Act, as 
amended by the Robinson-Patman Act. 


Count II 


Par. 8. Paragraphs 1 to 4, inclusive, of Count I hereof, are 
hereby repeated and made a part of this Count as fully and with the 
same force and effect as though here again set forth in full. 
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Par. 9. Respondent has promulgated a program for the furnish- 
ing of demonstrators in the stores of its retail customers. ‘The pro- 
gram is contained in a written contract entered into on an annual basis 
and is denoted by respondent “Rubbermaid Retail Representative 
Program.” 

The essential contract provisions appear to be as follows: 

The stated objective of the program is to reach a minimum annual 
“Rubbermaid” sales volume of $20,000 retail—$12,000 at store cost. 
The contract states that it is established upon the mutual agreement 
of respondent and the customer. The contract further provides, in 
effect, that a “Rubbermaid Retail Representative” or demonstrator of 
“Rubbermaid” products, shall be selected by both respondent and the 
customer. It is agreed that the salary of the demonstrator will be 
established at an amount conforming to the customer’s usual wage 
policies. Depending on store preference, the demonstrator’s salary 
will be paid either by respondent direct, or indirectly, through the 
customer paying the demonstrator’s salary, which will then debit 
respondent periodically with the cost thereof. In addition, respond- 
ent, by its contract, agrees to pay the demonstrator a commission of 
1% of the store’s net “Rubbermaid” purchases. It is agreed that the 
demonstrator will be free to concentrate her time on the “Rubber- 
maid” line and insofar as is practicable, will not be required to per- 
form duties not pertaining to the store’s “Rubbermaid” counter dis- 
play, “which, by virtue of its size and location will be of positive value 
in reaching the sales goal of the program,” and to maintain the basic 
inventory at all times, as specified in the agreement. 

Par. 10. To those of its store customers which desire to avail 
themselves of respondent’s “Rubbermaid Retail Representative Pro- 
gram,” as described in Paragraph 9 herein, respondent allows a dis- 
count of 40% from list on all of its products purchased by the store, 
including the basic stock order, while to other of its store customers, 
which do not avail themselves of respondent’s demonstrator offer, 
respondent allows a discount on purchases of 40% plus 5% off list. 

Par. 11. Respondent’s demonstrator contract, as hereinbefore de- 
scribed, ‘contains no rule or formula for the computation of the 
amounts respondent is to pay or contribute to any of its customers for 
the employment and use of demonstrators, and no rule or formula 
whereby the value of the services furnished by respondent or con- 
tributed to by it may be measured or determined, whereby the terms 
of such payments made or such services contributed to by respondent 
to its customers who avail themselves of respondent’s demonstrator 
service will be proportionally equal. Nor does respondent in its ap- 
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plication of the terms and provisions of said agreement do so upon 
terms that are proportionally equal as between its competing custom- 
ers and purchasers. 

Many of respondent’s competing customers are furnished demon- 
strator services by respondent at a cost to respondent which has no 
proportional relationship as between such customers to the purchases 
of respondent’s products by such customers from respondent; nor are 
such services proportionalized by respondent upon any other legal 
basis as between many of its competing purchasers. On the con- 
trary, respondent’s said demonstrator agreement, as interpreted and 
applied by respondent among and between its various competing cus- 
tomers, partakes of the nature of a personal negotiation by respondent 
with each purchaser availing itself of said service, and is tailored to 
suit each individual’s desire, rather than upon terms which are 
proportionally equal to all competing purchasers. 

Par. 12. The aforesaid acts and practices of respondent, as herein 
alleged, are in violation of Section 2 (e) of the Clayton Act, as 
amended by the Robinson-Patman Act. 


DECISION OF THE CoMMISSsION 


Pursuant to Rule XXII of the Commission’s Rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated October 31, 1954, the 
initial decision in the instant matter of hearing examiner William L. 
Pack, as set out as follows, became on that date the decision of the. 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


The complaint in this matter charges respondent with violation of 
subsections (d) and (e) of Section 2 of the Clayton Act, as amended. 
A stipulation has been entered into by respondent and counsel sup- 
porting the complaint which provides, among other things, that 
respondent admits all of the jurisdictional allegations in the com- 
plaint; that the filing of an answer to the complaint is waived and 
that the complaint and stipulation shall constitute the entire record 
in the proceeding; that the inclusion of findings of fact and conclu- 
sions of law in the decision disposing of this matter is waived, together 
with any further procedural steps before the hearing examiner and’ 
the Commission to which respondent may be entitled under the 
Clayton Act, as amended, or the Rules of Practice of the Commission ; 
that the order hereinafter set forth may be entered in disposition. of 
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the proceeding, such order to have the same force and effect as if made 
after a full hearing, presentation of evidence and findings and con- 
clusions thereon, respondent specifically waiving any and all right, 
power and privilege to challenge or contest the validity of such order ; 
that the complaint may be used in construing the terms of the order; 
that the order may be altered, modified or set aside in the manner 
provided by statute for other orders of the Commission; and that the 
signing of the stipulation is for settlement purposes only and does not 
constitute an admission by respondent that it has violated the law as 
alleged in the complaint. 

The stipulation is hereby accepted and made a part of the record 
and the following order issued : 


ORDER 


It is ordered that respondent, Wooster Rubber Company, a corpora- 
tion, directly or indirectly, through its officers, directors, agents, 
representatives or employees, or through any corporate or other 
device, or otherwise in, or in connection with, the offering for sale, 
sale or distribution of household or kitchen or automobile accessories 
or equipment made of rubber, or of which rubber is a part, or any 
other household or kitchen or automobile accessories or equipment, in 
commerce, as “commerce” is defined in the aforesaid Clayton Act, do 
forthwith cease and desist from: 

(a) Paying, or contracting for the payment of, anything of value 
to or for the benefit of any customer of respondent as compensation or 
in consideration for any advertising services or facilities furnished 
by or through such customer in connection with the processing, hand- 
ling, sale or offering for sale of any products manufactured or sold by 
respondent, unless such payment or consideration is available on 
proportionally equal terms to all other customers competing in the 
distribution of such products. 

(b) Discriminating, directly or indirectly, among competing pur- 
chasers of its products, by contracting to furnish, or furnishing, 
or contributing to the furnishing of any demonstrator services or 
facilities connected with the processing, handling, sale or offering 
for sale of any products manufactured or sold by respondent to any 
purchaser upon terms not accorded to all competing purchasers on 
proportionally equal terms. 

(c) The commission of any other like or related acts or practices 
to those herein set forth in Paragraphs (a) and (b) of this order. 


¥ 
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It is ordered that the respondent herein shall within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by said 
declaratory decision and order of October 31, 1954]. 
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In THE MATTER OF 
O. A. SUTTON CORPORATION 


CONSENT ORDER ETC., IN REGARD TO THE ALLEGED VIOLATION 
OF THE FEDERAL TRADE COMMISSION ACT 


Docket 6213. Complaint, June 18, 1954—Decision, Nov. 4, 1954 


Consent order requiring a manufacturer in Wichita, Kans., to cease misrepre- 
senting in advertising the capacity or performance of its ‘Vornado Turn- 
about Window Fan.” 


Before Mr. Abner E’. Lipscomb, hearing examiner. 
Mr. John J. McNally for the Commission. 
Fleeson, Gooing, Coulson & Kitch, of Wichita, Kans., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that O. A. Sutton Cor- 
poration, a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParacrarH 1. Respondent O. A. Sutton Corporation, is a corpora- 
tion, organized, existing and doing business under and by virtue of 
the laws of the State of Kansas, with its principal office and place of 
business located at 1812 West Second Street, Wichita, Kansas. 

Par. 2. Respondent is now and for several years last past has been, 
engaged in the business of manufacturing and distributing electric 
fans, including various models of ventilating fans which were desig- 
nated by respondent as “Vornado Turnabout Window Fans.” In 
the course and conduct of said business, respondent causes said fans, 
when sold, to be transported from its place of business located within 
the State of Kansas to the purchasers thereof located in various other 
States in the United States and the District of Columbia and at all 
times mentioned herein has maintained a course of trade in commerce 
among and between the various States of the United States. Its 
volume of trade in said commerce is substantial. 

Par. 3. The “Vornado Turnabout Window Fan,” while it may also 
be used inside a home or other area to circulate air within such area, 
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was primarily designed, manufactured, represented and sold by re- 
spondent as an instrument for ventilation, by causing the air within 
such area to be replaced by air from outdoors. When so used for ven- 
tilation, the fan housing is placed in a window or other aperture; its 
adjustable sides permitting it to fit various sizes thereof. The power 
unit and blades are contained in a bell-shaped duct assembly which 
has a protective grill covering the blade. The entire blade assembly 
is so mounted on its horizontal axis as to permit its being turned so that 
the grill-protected blade faces outdoors or indoors, without disturbing 
the fan housing mounted in the window. According to the position 
of the blade assembly, said fan may be used either as an “exhaust” 
or as an “intake” fan, when used in conjunction with other windows 
or similar apertures in the area to be ventilated. 

In its “exhaust” position, said fan draws indoor air through its 
‘blades and expells it outdoors. As a result thereof a like amount of 
outdoor air is drawn into the area through other windows or apertures, 
thereby ventilating such area. 

In its “intake” position, the operation is reversed. Said fan draws 
outdoor air through its blade into the area. As a result thereof a 
like amount of indoor air is expelled outdoors through other windows 
or apertures, thereby ventilating such area. 

Par. 4. In the course and conduct of its business, respondent, 
through the use of sales literature and other means of advertising, has 
made certain statements in connection with its “Vornado Turnabout 
Window Fan.” Among and typical, but not all inclusive of said 
statements, are the following: 

In a sales brochure entitled “A NEW MEMBER OF THE WORLD FAMILY” 
** * DAY VORNADO TURNABOUT—The reversible, adjustable Year 


AND window air circulator—give you "ROUND 
NIGHT AIR COOLING 


(Depiction illustrating fan adjusted for use as a window “intake” fan.) 


Pull wave after wave of cool, refreshing night and morning air into every 
room. 

(Depiction illustrating fan adjusted for use as a window exhaust fan.) 
Turn about—and force all that hot, stale, stuffy daytime air out of the entire 
house! 


(Series of 4 depictions showing fan in use as a window fan in a sleeping room, 
s 
a living room, a kitchen and an office. ) 


TURNABOUT COOLS ALL YOUR ROOMS with its very high air-moving 
capacity—outperforms costlier, bigger ventilating units. 


(Depiction showing a home in daytime with arrows indicating movement of 
air out of one window and movement of air in through two windows). 
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DAYTIME—TURNABOUT pulls hot, stagnant air from every connecting 
room—expels it out doors—stirs, enlivens and freshens all the air in your 
home. 
(Depiction of home at nighttime with arrows indicating movement of air in 
through one window and movement of air out through two windows). 
NIGHTTIME—TURNABOUT brings cool night air into sleeping and living 
rooms—pushes it along into connecting rooms—cools the entire house quickly, 
quietly. 
COMPARE * * * Turnabout moves 3,000 cubic feet of air every minute. 
That’s real COOLING POWER! : 
In a brochure entitled “THE GENUINE VORNADO—WORLD’S FINEST AIR 
‘“CERCULATORS” t 


* * * PULLS FRESH AIR IN from outdoors or PUSHES STALE AIR OUT 
of your rooms for better cooling * * * DAYTIME—your Turnabout pushes 
hot, stuffy air. outside to keep you cooler. AT NIGHT—your Turnabout pulls 
lots of cool, fresh night air into your rooms * * * SPECIFICATIONS MODEL 
80W1 * * * C. F. M. 3,000 *. 


eR Capacity in cubie feet of air per minute when used as an intake fan. 
NOTE: Exhaust C. F. M. on Models 30W1, is 1,000 * * * 

Par. 5. Through the use of the aforesaid depictions and _ state- 
ments, and others of the same import not set forth herein, respondent 
represented that its “Vornado Turnabout Window Fan,” Model 30W1 
has the capacity to ventilate a given area, such as a home: 

(a) When used as an “exhaust” fan, by replacing 1,000 cubic feet 
of indoor air per minute with a like amount of outdoor air, 

(b) When used as an “intake” fan, by replacing 3,000 cubic feet of 
indoor air per minute with a like amount of outdoor air. 

Par. 6. The aforesaid statements and representations of respond- 
ent are false and deceptive. In truth and in fact: 

(a) When used as an “exhaust” fan, said “Vornado Turnabout 
Window Fan” does not have the capacity to ventilate to the extent 
of replacing 1,000 cubic feet of indoor air per minute with a like 
amount of outdoor air. 

(b) When used as an “intake fan,” the Vornado Turnabout. Win- 
dow Fan” does not have the capacity to ventilate to the extent of re- 
placing 3,000 cubic feet of indoor air per minute with a like amount 
of outdoor air. 

On the contrary, the difference, if any, between the “exhaust” and the 
“Gntake” capacity of said fan to ventilate a given area, is slight and 
the actual ventilating capacity or measure of the ability of said fan 
to draw air through its blades into or away from a given area such as 
a home, is considerably less than the lowest rated capacity given by 
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respondent for said fan, this being the representation of 1,000 C. F. M. 
of exhaust capacity. 

Par. 7. In the course and conduct of its business, respondent is in 
substantial competition with other individuals, firms and corporations 
engaged in the manufacturing, distributing and selling of electric 
fans in commerce. 

Par. 8. The use by respondent of the false and misleading state- 
ments and representations with respect to the capacity of its fans 
had the tendency and capacity to mislead and deceive ‘a substantial 
portion of the purchasing public into the erroneous and mistaken be- 
lief that said statements and representations were true. 

As a result thereof a substantial portion of the purchasing public 
were induced to purchase substantial quantities of respondent’s 
“Vornado Turnabout Window Fan” by reason of such erroneous and 
mistaken belief, and substantial trade in commerce has been unfairly 
diverted to respondent from its competitors and substantial injury 
has been done to competition in commerce. 

Par. 9. The aforesaid acts and practices of respondent as here- 
in alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors, and constitute unfair and deceptive acts and 
practices and unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DEcIsION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated November 4, 1954, the 
initial decision in the instant matter of hearing examiner Abner E. 
Lipscomb, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


The complaint in this proceeding charges the respondent with 
unfair and deceptive acts and practices in the offering for sale, sale 
and distribution of various models of ventilating fans, which have 
been designated by respondent as “Vornado Turnabout Window 
Fans,” in violation of the Federal Trade Commission Act. In lieu 
of submitting an answer to said complaint, respondent on September 
14, 1954, entered into a Stipulation For Consent Order with counsel 
supporting the complaint, which was duly approved by the Director 
and Assistant Director of the Bureau of Litigation. 
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Respondent is identified in the above-mentioned stipulation as a 
corporation, with its office and principal place of business located at 
1812 West Second Street, Wichita, Kansas, 

Respondent admits all the jurisdictional allegations set forth in the 
complaint and stipulates that the record herein may be taken as if the 
Commission had made findings of jurisdictional facts in accordance 
with such allegations. Respondent expressly waives the filing of an 
answer to the complaint and further proceedings before the Hearing 
Examiner and the Commission. Respondent agrees that the order 
contained in said stipulation shall have the same force and effect as 
if made after a full hearing, presentation of evidence and findings 
and conclusions thereon, and expressly waives all right, power and 
privilege to contest the validity of said order. 

Said stipulation provides that the complaint may be used in con- 
struing the terms of the order contained in the stipulation, and that 
said order may be altered, modified, or set aside in the manner pre- 
scribed by statute for orders of the Commission. 

Respondent also agrees that said Stipulation For Consent Order, 
together with the complaint herein, shall constitute the entire record 
in this proceeding. Inasmuch as this initial decision, and the de- 
cision of the Commission, if it affirms such initial decision, will here- 
after also become part of the record, the aforesaid provision of the 
stipulation is interpreted to mean that it is agreed that the complaint 
and Stipulation For Consent Order shall constitute the entire record 
upon which the initial decision herein shall be based. It is further 
agreed that the order contained in said stipulation may be entered 
without further notice upon the record, in disposition of this 
proceeding. 

In view of the provisions of the stipulation as outlined above, the 
fact that the order embodied in the stipulation differs from the order 
accompanying the complaint only in that the phrase “the ventilating 
capacity or performance of said fans” has been modified by the in- 
sertion of the word “ventilating” immediately preceding the word 
“performance,” and that such change in phraseology serves merely 
to clarify the limitations of the order, it appears that the Stipulation 
For Consent Order should be accepted; and that such action, together 
with the issuance of the order contained in the stipulation, will re- 
solve all the issues arising by reason of the complaint in this pro- 
ceeding, and will safeguard the public interest to the same extent as 
could be accomplished by full hearing and all other adjudicative pro- 
cedure waived in said stipulation. Accordingly, the Hearing Ex- 
aminer, in consonance with the terms of said agreement, accepts the 
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Stipulation For Consent Order submitted, and issues the following 
order: 

It ts ordered, That respondent O. A. Sutton Corporation, a cor- 
poration, and its officers, representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of electric fans in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing, directly or by implica- 
tion, the ventilating capacity or ventilating performance of its said 
fans, through the use of a numerically expressed rating or otherwise, 
which rating or other statement as to capacity or performance is in 
excess of the amount of cubic feet of air per minute that such fan is 
capable of drawing through its blades under ordinary operating 
conditions, into or away from any place or area to be ventilated. 


ORDER TO FILE REPORT OF COMPLIANCE 


ft is ordered, That respondent O. A. Sutton Corporation, a corpora- 
tion, shall, within sixty (60) days after service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to 
cease and desist [as required by said declaratory decision and order 
of November 4, 1954]. 
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In THE MatTrTer OF 
LUSTBERG, NAST & COMPANY, IN ee 


MODIFIED CEASE AND DESIST ORDER 
Docket 2536. Orders and opinion, November 8, 1954 


Order modifying cease and desist order dated July 10, 1942, 35 F. T. C. 132, 1389, 
which required respondent to cease using the term “Buck Skein” to describe 
any product not made from the skin of the deer or elk, by adding the 
provision that nothing therein “shall be construed to prohibit the respond- 
ent from using the words ‘Buck Skein Brand’ * * * for garments which 

_ neither simulate nor resemble leather”. 


Mr. Joseph Callaway for the Commission. 

Feinberg, Jerry & Lewis, of Plattsburgh, N. Y., and Mr. Martin 
Whyman and Hays, St. John, Abramson, & Schulman, of New York 
City, for respondent. 


ORDER RULING ON PETITION TO MODIFY AND MODIFYING PARAGRAPH (1) 
OF THE ORDER OF JULY 10, 1942 


This matter coming on to be heard upon the petition filed on August 
18, 1954, by the respondent requesting that Paragraph (1) of the 
order to cease and desist as entered on July 10, 1942, be modified, and 
upon the answer of counsel on the Commission’s staff interposing no 
objection to modification of such order; and 

The Commission having duly considered the matter and having 
determined, for the reasons set forth in the accompanying opinion, 
that the respondent’s request for modification of the order to cease 
and desist should be granted and that the proceeding accordingly 
should be reopened for the purpose of modifying Paragraph (1) of 
said order: 

It is ordered, That the petition of the respondent be, and it hereby 
is, granted. 

It ts further ordered, That this proceeding be, and it hereby is, re- 
opened solely for the purpose of modifying Paragraph (1) of the 
order to cease and desist. 

It is further ordered, That the order to cease and desist heretofore 
entered in this matter be, and it hereby is, modified by changing 
Paragraph (1) thereof to read as follows: 

1. Using the term “Buck Skein,” either alone or in conjunction 
with the outline of a deer’s head, or any other colorable simulation 
of the word “buckskin,” in advertising, or otherwise, to describe, 
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designate, or refer to any product which is not made from the skin of 
a deer or elk; provided, however, that nothing herein shall be con- 
strued to prohibit the respondent from using the words “Buck Skein 
Brand” on labels and in advertising for garments which neither sim- 
ulate nor resemble leather. 

lt is further ordered, That the General Counsel of the Commission 
be, and he hereby is, authorized and directed to initiate proceedings 
appropriate in the light of the Commission’s foregoing action, before 
the United States Court of Appeals for the Second Circuit. 
It is further ordered, That a modified order to cease and desist in- 
corporating the modification provided for be issued and served upon 
the respondent. 


OPINION OF THE COMMISSION 

Per Curtam: 

- This matter is presented for our consideration upon the petition 
filed by the respondent on August 18, 1954, requesting that Para- 
graph (1) of the order to cease and desist; heretofore issued by the 
Commission on July 10, 1942, be modified. Staff counsel have filed 
answer interposing no objection to modification to accomplish the 
objectives and purposes expressed in the petition. 

The first paragraph of that order forbids use of the term “Buck 
Skein” either alone or in conjunction with the outline of the deer’s 
head or any other colorable simulation of the word “buckskin” in 
advertising, or otherwise, to designate or describe any product not 
made from the skin of the deer or elk. The respondent requests that 
this particular provision be modified so that it will be permittéd to 
use the expression “Buck Skem Brand” in connection with the ad- 
vertising and labeling of garments which do not simulate or resemble 
leather. . 
- It appears that the years since the Commission’s order to ceasé anid 
desist was issued have seen various changes occur in the respondent’s 
business. When the instant proceeding was instituted, the respondent 
was engaged primarily in producing rough garments used by out- 
door workers and others, and included in its line were jackets made 
from a type of cotton which, when processed, resembled leather. The 
company concentrates now, however, on manufacturing from textile 
fabrics certain highly-styled leisure and semi-dress wear which it 
states are In a garment category often referred to in the trade as 
. “country club” clothing. Formerly a substantial part of respondent’s 
volume: was distributed through mail order channels. This has been 
discontinued and the concern’s: products currently are sold through 
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retail stores in the course of over-the-counter transactions presenting 
opportunity for pre-purchase visual inspection of the merchandise. 
Furthermore, the sale of the cotton jackets referred to above has 
been discontinued for more than a decade, and it additionally appears 
that no garments made of materials simulating leather have been dis- 
tributed during that period. 

To be noted also in these connections, are certain advertising prac- 
tices adopted by the respondent pursuant to its report to the Com- 
mission respecting the manner in which it proposed to offer its 
products in the light of the order to cease and desist. Thereunder, 
the respondent signified its intention to use on packing labels a trade- 
mark containing the words “Buck Skein Joe” with an outline of a 
cowboy’s head appearing between the words “Buck” and “Skein.” 
It also expressed intention similarly to use that mark on garment 
labels and in advertising and, in those connections, proposed addition- 
ally to refer to the person thus depicted as maker of the garments. 
Designating a homespun, philosophical character, the name “Buck 
Skein Joe” was created to epitomize the company and had been fea- 
tured in respondent’s advertising for many years prior to that time. 
Information contained in the petition suggests that, as a designation 
for the more highly-styled merchandise presently offered, this name 
and mark lack consumer appeal and, in instances, have even served to 
deter retail stores from handling the respondent’s garments. Since 
1921, the respondent has expended very large sums in popularizing 
this mark and others used prior to its adoption. It is apparent, there- 
fore, that hardship may be entailed if, in order to abandon use of the 
word “Joe,” the respondent were obliged, likewise, to discontinue its 
heretofore permitted use of other words contained in that name. 

Under its original decision, the Commission, in effect, found that 
the words “Buck Skein” constituted a distorted spelling of the word 
“buckskin” and that the use of the words “Buck Skein,” with or with- 
out the deer’s head in juxtaposition thereto, had the capacity and ten- 
dency to cause purchasers to believe that the respondent’s products 
were made of leather or buckskin or possessed some of the latter’s 
prized qualities or characteristics. Under the manifest view that only 
excision of the name would adequately protect the public and com- 
petitors, the proscription directed to use of the term “Buck Skein,” as 
then adopted by the Commission, was an absolute prohibition. As 
stated by the Commission, however, in its recent decision in the matter 
of Country Tweeds, Inc., et al.. Docket No. 5957, every effort should 
be made in proceedings wherein deception is found to inhere in a 
trade name to formulate a remedy which will afford the public and 
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competitors reasonably accurate protection and likewise avoid un- 
necessary hardship or loss to the owner of the name. If less drastic 
measures will suffice, these valuable business assets should be saved. 

In the light of our foregoing action and with due regard to the 
changed conditions of fact which appear here, we have concluded that 
the provisions of the order to cease and desist are unduly restrictive. 

We are of the view that adequate protection of the public and the 
respondent’s competitors will be afforded if our order is modified to 
permit use by the respondent of the expression “Buck Skein Brand” 
to designate and refer to garments nowise resembling or simulating 
leather. We accordingly are granting the petition. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding was heard by the Federal Trade Commission upon 
the record and the Commission, having made its findings as to the 
facts and its conclusion that the respondent had violated the provisions 
of the Federal Trade Commission Act, issued its order to cease and 
desist on July 10, 1942. Thereafter, the respondent filed its petition 
for review of such order in the United States Circuit Court of Appeals 
for the Second Circuit, and on May 29, 1944, pursuant to motion 
jointly filed by counsel, that Court entered its decree dismissing said 
petition for review and affirming and enforcing the order to cease 
and desist. 

On August 18, 1954, the respondent filed with the Commission a 
petition requesting modification of the said order to cease and desist, 
and the Commission having duly considered and granted such petition, 
and having issued its order reopening the proceeding and modifying 
the order to cease and desist in the respects set out therein, now issues 
this, its modified order to cease and desist: 

It is Ordered, That respondent. Lustberg, Nast & Company, Inc., 
a corporation, its officers, directors, representatives, agents and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale and distribution of coats, shirts, 
mackinaws, jackets, or other garments, in commerce as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Using the term “Buck Skein,” either alone or in conjunction 
with the outline of a deer’s head, or any other colorable simulation 
of the word “buckskin,” in advertising, or otherwise, to describe, desig- 
nate, or refer to any product which is not made from the skin of a 
deer or elk; provided, however, that nothing herein shall be construed 
to prohibit the respondent from using the words “Buck Skein Brand” 
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on labels and in advertising for garments which neither simulate nor 
resemble leather. . 

2. Representing directly or by implication in any advertisement, 
or on labels, or otherwise, that.any product made of wool or cotton or 
any other woven fabric is made of buckskin or other, type of leather, 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which it has complied with this order. 
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In toe Marrer or 
ALL AMERICAN SPORTSWEAR COMPANY, ING., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6218. Complaint, June 23, 1954—Decision, Nov. 9, 1954 


Consent order requiring a manufacturer in New York City to cease representing 
that its Armed Services-type jackets and parkas were manufactured for the- 
U. S. Armed Forces and in accordance with specifications thereof. 


Before Mr. J. Lari Cow, hearing examiner. 

Mr. Harold. A. Kennedy and Mr. Terral A. Jordan for the Com- 
mission. 

Lane & Winard, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that All American: 
Sportswear Co., Inc., a corporation, and Samuel Werber and Nathan 
Klimerman, individually and as officers of said corporation, herein- 
after referred to as respondents, have.violated the provisions of said 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as silos: 

Paracrarn 1. Respondent All American Sportswear Co., Inc. is a 
corporation organized, existing and doing business under sid by vir- 
tue of the laws of the State of New York with its office and principal 
place of business located at 745 Broadway, New York, New York. 
Respondents Samuel Werber and Nathan Klimerman are respectively 
president and treasurer of corporate respondent. The individual re- 
spondents, acting in cooperation with each other, formulate, direct. 
and control all of the policies, acts and practices of said corporation. 
The address of said individual respondents is the same as that of said. 
corporate respondent. 

Par. 2. Respondents are now, and have been for more than one 
year last. past, engaged in, the manufacture, sale and distribution of 
heavy.outerwear, including imitation Armed Services type jackets 
and parkas, in commerce, among and between the various States of 
the United States and in the District of Columbia. Respondents, 
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maintain and at all times mentioned herein have maintained, a sub- 
stantial course of trade in said garments, in commerce, among and 
between the various States of the United States. 

Par. 3. The garments manufactured, sold and distributed by re- 
spondents in the course and conduct of their business-as aforesaid 
closely resemble the jackets and outer garments issued and furnished 
to members of the United States Armed Forces in color, pattern and 
style. Respondents also caused to be affixed to said garments cer- 
tain markings, insignia, labels and tags which purport to designate 
the branch of service, model, contract number, specification number, 
stock number and directions as to the manner of use in substantially 
the same form, kind and manner as the markings, insignia, labels 
and tags prescribed and used by the United States Armed Forces on 
similar and like garments. Typical of the words and terms appearing 
on the markings, labels and tags, are as follows: 

JACKET, INTERMEDIATE, FLYING 
TYPH B-15 
SPECIFICATION NO. 1872FS 
STOCK NO. 754-28937 
ORDER NO. 55-7283 
ARMY AIR FORCES TYPE. 
B-29 
SPEC. NO, 2078—— 
STOCK NO. 30202-160 
TYPE U. S. ARMY. 
TANKER JACKET 
SPECIFICATION NO. 1872FS 
STOCK NO. 754—28937 
ORDER NO. 55-7283 
ARMY AIR FORCES TYPE. 
ARMY AIR FORCE STYLE 
B-9 PARKA 
CONTRACT MER. 6475 
SIZE. 


Typical of insigna used on certain of said garments is that of the Air 
Forces, consisting of a five point star with two wings enclosed in a 
circle, with the words “U. S. Air Force” appearing immediately below. 

Par. 4. Through the use of said colors, patterns and styles and 
the markings, insignia, labels and tags, as described in Paragraph 
Three hereof, respondents have represented and implied and do re- 
present and imply that said jackets and outer garments, manufactured, 
sold and distributed by them in commerce were manufactured for the 


United States Armed Forces and in accordance with specifications 
of said Armed Forces. 
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Par. 5. Said representations and implications are false, mislead- 
ing and deceptive. In truth and in fact, respondents’ said garments 
were neither manufactured for the United States Armed Forces nor 
in accordance with specifications of said Armed Forces. 

Par. 6. By selling and distributing to wholesalers and dealers said 
products manufactured as aforesaid and having affixed to them the 
markings, insigna, tags and labels hereinabove described, respondents 
furnish to such wholesalers and dealers the means and instrumentali- 
ties through and by which they may mislead and deceive the purchas- 
ing public as to the origin, kind, type, and style of their said jackets 
and outer garments. 

Par. 7. In the course and conduct of their business respondents are 
in direct and substantial competition with other corporations and firms 
and individuals engaged in the sale in commerce of jackets and outer 
garments. 

Par. 8. The sale and distribution in commerce of said garments in 
the color, style, design and with markings, as hereinabove alleged, 
has had and now has the tendency and capacity to and does mislead 
a substantial portion of the purchasing public into the belief that 
said garments were manufactured for the United States Armed 
Forces and in accordance with specifications of said Armed Forces. 
As a result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors and substantial injury 
has been done to competition in commerce. 

Par. 9. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondents’ competitors and constitute unfair and deceptive 
acts and practices and unfair methods of competition, in commerce, 
within the intent and meaning of the Federal Trade Commission Act. 


DeEcIsIon OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated November 9, 1954, the 
initial decision in the instant matter of hearing examiner J. Earl 
Cox, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The complaint in this proceeding charges that respondent All 
American Sportswear Company, Inc., a corporation, and respondents 
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Samuel Werber and Nathan’ Klimerman, President and ‘Treasurer, 
respectively, of the corporate respondent, individually and as officers 
of said corporation (all of 745 Broadway, New York, New York), 
have engaged in unfair and deceptive acts and practices and in un- 
fair methods of competition in commerce in violation of the provisions 
of the Federal Trade Commission Act. Specifically, respondents 
are charged with having represented, directly or by implication and 
contrary to fact, that certain heavy outerwear, including jackets and 
parkas, which they manufactured, sold and distributed in commerce, 
were manufactured for the United States Armed Forces and in ‘ac- 
cordance with the specifications of said armed forces. 

After the issuance and service of the complaint, a stipulation was 
entered into by respondents and counsel supporting the complaint, in 
which respondents admit all the jurisdictional allegations set forth 
in the complaint and agree that the order set forth in the stipulation 
shall have the same force and effect as if made after a full hearing, 
presentation of evidence and findings and conclusions thereon, and 
specifically waive any and all right, power or privilege to challenge 
or contest the validity of the order entered im accordance with the 
stipulation. 

The stipulation also provides, among other things, that all the par- 
ties waive the filing of answer, a hearing before a hearing examiner of 
the Commission, the making of findings of fact or conclusions of law, 
the filmg of exceptions and oral argument before the Commission, and 
all further and other procedure before the hearing examiner and the 
Commission to which respondents may be entitled under the Federal 
Trade Commission Act as amended, or the Rules of Practice of the 
Commission. All parties agree that the stipulation, together with the 
complaint, shall constitute the entire record herein; that the order 
hereinafter set forth may be entered in disposition of this proceeding 
without further notice; that the complaint herein may be used in 
construing the terms of said order which may be altered, modified or 
set aside in the manner provided by the statute for the orders of the 
Commission, and that. the signing of the stipulation is for settlement 
purposes only and does not constitute an admission by respondents 
that they have violated the law as alleged in the complaint. 

The stipulation is made a part of the record herein; this. pro- 
ceeding is found to be in the public interest; and, in conformity with 
the terms of the stipulation, the following order is issued: 


ALL» AMERICAN. SPORTSWEAR CO.,: INC., ET; AL. 451 
AAT Order 


ORDER 


It is ordered, That respondents All American Sportswear Company, 
Inc., a corporation, and Samuel Werber and Nathan Klimerman, in- 
dividually and as officers of said corporation, and respondents’ agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distri- 
bution of jackets, parkas, or other wearing apparel, in commerce, as 
“eommerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing, directly or by implica- 
tion, by marking, branding, labeling, tagging, or in any other manner, 
contrary to fact, that such merchandise was manufactured for the 
Armed Forces of the United States or in accordance with specifications 
of said Armed Forces. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That respondents All American Sportswear Com- 
pany, Inc., a corporation, and Samuel Werber and Nathan Klimer- 
man, individually and as officers of said corporation, shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with the order to cease and 
desist [as required by said declaratory decision and order of 
November 9, 1954]. 
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In THE MATTER OF 
UNIVERSAL EDUCATIONAL GUILD, INC., ET AL. 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 
TRADE COMMISSION ACT 


Docket 59388. Complaint, Nov. 21, 1951—Decision, Nov. 20, 1954 


Order requiring the publisher and six regional distributing corporations of the 
“World Scope Encyclopedia” to cease the use by their door-to-door salesmen, 
as a pretext to secure admission to homes, of representations that they 
were taking a radio or television poll or survey, and to cease representing 
falsely through said salesmen that their encyclopedia was offered at a 
reduced price and to selected homes only. 


Before Mr. J. Earl Cox and Mr. Webster Ballinger, hearing 
examiners. 

Mr. Cy arith? ALF. Doukas and Mr. Charles 8. Cox for the 
Commission. : 

Harris, Corwin & Post, of New York City, for respondents. 


DEcISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated November 20, 1954, 
the initial decision in the instant matter of hearing examiner Webster 
Ballinger, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY WEBSTER BALLINGER, HEARING EXAMINER 


The Pleadings and Preliminary Procedural Steps 


November 21, 1951, the Federal Trade Commission issued its com- 
plaint in this proceeding naming the corporations and individuals 
listed in the caption hereof as respondents and charging them, and 
each of them, with certain acts and practices, hereinafter set forth, in 
the sale of the World Scope Encyclopedia, alleged to constitute unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. Service being made, respondents 
answered denying the charges and also pleading res judicata predi- 
cated upon a prior order of the Commission dated June 12, 1951, 
entered in Docket No. 5718, dismissing the complaint, wherein the 
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parties named in this proceeding were therein named as respondents 
and charged with substantially the same offenses charged in this 
proceeding, the dismissal being “without prejudice to the right of the 
Commission to institute further proceedings, should further facts 
warrant.” 

Issues joined, the matter was referred to J. Earl Cox, a duly com- 
missioned Hearing Examiner, for hearing. The plea of res judicata 
was not expressly ruled on, but the Examiner, upon consideration of 
the prior decision of the Commission in Docket No. 5718, by order 
dated May 14, 1952, limited the scope of the inquiry to methods, acts 
and practices of the respondents subsequent to the year 1948. Hearings 
were thereafter held in New York, New York, and Boston, Massa- 
chusetts, at which all parties to the proceeding were represented by 
counsel and 644 pages of testimony taken by counsel for the complaint 
and documentary evidence introduced by counsel for the complaint 
and by counsel for the respondents. Thereupon by order of the 
Commission J. Earl Cox was permitted to withdraw as Hearing Ex- 
aminer and Webster Ballinger was later substituted. A trial de novo 
was demanded by respondents and denied by the Commission. There- 
after, hearings were held before the substitute Examiner at which all 
parties to the proceeding were represented by counsel and further 
evidence offered and received in support of the allegations of the 
complaint. Counsel for the complaint then rested the Commission’s 
case in chief. Thereupon counsel for respondents moved to dismiss 
the complaint against all respondents on the ground that the evidence 
failed to make out a prima facie case against any of the respondents, 
which motion was overruled. 

To conserve time and expense, a stipulation as to the facts relating 
to all issuable matters as disclosed by the record was thereafter pre- 
pared and executed by counsel for the complaint and counsel for the 
respondents, approved by the Acting Chief, Division of Investigation 
and Litigation, Bureau of Antideceptive Practices, and by the Hear- 
ing Examiner. The stipulation (Par. 15) also includes a form of 
order disposing of all factual matters, with one exception, wherein 
the facts are stipulated and decision reserved to the Hearing Examiner 
and the Commission. The stipulation further provides that if it is 
not accepted by the Commission and the form of order therein set 
forth, with the addition only of any order that may be entered on 
the question reserved to the Hearing Examiner and the Commission 
for decision, “This stipulation shall be null and void and the re- 
spondents shall be in the same status quo position in which they were 
prior to entering into this stipulation.” 
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I. Corporate Respondents and Their Officers 


(a) Respondent Universal Educational Guild, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New York with its office and principal place of busi- 
ness at 17 Smith Street, Brooklyn, New York. The principal officers 
of the corporate respondent at the time of the issuance of the com- 
plaint herein and for more than two years prior thereto were the 
following named respondents: Abe Halperin, Myron C. Gelrod and 
S. Leslie Schwartz. The aforesaid individual respondents during 
said time had their office and principal place of business, as officers 
of the corporation, at the same address as the corporate respondent. 

(6) Respondent Book Distributors, Inc. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York with its office and principal place of business at 
17 Smith Street, Brooklyn, New York. Said corporate respondent 
at the time of the issuance of the complaint herein and for more than 
two years prior thereto was an affiliate of respondent Universal Kdu- 
cational Guild, Inc., and shared the same office. The principal officers 
of said corporate respondent Book Distributors, Inc., at the time 
of the issuance of the complaint herein and for more than two 
years prior thereto were the following named respondents: Abe Hal- 
perin, Mac Gache, Isidore J. Halperin and Myron C. Gelrod. The 
aforesaid individual respondents during said period had their office 
and principal place of business, as officers of the corporation, at the 
same address as the corporate respondent. 

(c) Respondent Public Distributors, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of New York, with its office and principal place of business at 
17 Smith Street, Brooklyn, New York. Said corporate respondent 
at the time of the issuance of the complaint herein and for more than 
two years prior thereto was an affiliate of respondent Universal Educa- 
tional Guild, Inc., and respondent Book Distributors, Inc. The princi- 
pal officers of said corporate respondent at the time of the issuance of 
the complaint herein and for more than two years prior thereto were 
the following named respondents: Abe Helperin, Myron C. Gelrod 
and S. Leslie Schwartz, who during this period had their office and 
principal place of business, as officers of the corporation, at the same 
address as the corporate respondent. 

(d) Respondent New England Home Educators, Inc., is a cor- 
poration organized, existing and doing business under and by virtue 
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.of the laws of the State of Massachusetts with its office and principal 
place of business at 739 Boylston Street, Boston, Massachusetts. The 
principal officers of said corporate respondent at the time of the issu- 
ance of the complaint herein and for more than two years prior thereto 
were the following named respondents: Samuel Holtz and Morris 
Rubin, who, during said time, had their office and principal place of 
business, as officers of the corporation, at the same address as the 
corporate respondent. 

_ (e). Respondent. Eastern Guild, Inc., is a corporation organized 
and doing business under and by virtue of the laws of the State of 
Pennsylvania with its office and principal place of business at 1649 
North Broad Street, Philadelphia, Pennsylvania. The principal 
officers of said corporate respondent at the time of the issuance of the 
complaint herein and for more than two years prior thereto were the 
following named respondents: Jack Weinstook, Robert K. Bertin, 
Nat Leroy, Jack Gerstel and Louis Tafler, who, during said time, 
‘had their office and place of business, as officers of the corporation, 
at the same address as the corporate respondent. 

(f) Respondent Capitol Guild, Inc., was incorporated under the 
laws of the State of Maryland and had and maintained its principal 
office and place of business at 200 West Saratoga Street, Baltimore, 
Maryland. At the time of the issuance of the complaint, said cor- 
poration had ceased doing business and was in process of liquidation, 
but not formally dissolved. 

(7) Respondent Keystone Guild, Inc., is a corporation organized 
and doing business under and by virtue of the laws of the State of 
Pennsylvania with its office and principal place of business at 336 
Fourth Avenue, Pittsburgh, Pennsylvania. Its principal officers at 
the time of the issuance of the complaint herein and for more than 
two years theretofore were the following named respondents: Charles 
Lester and Ned Leroy, who during said period had their office and 
place of business, as officers of the corporation, at the same address 
as the corporate respondent. 

(h) Respondents National Distributors, Inc.. is a corporation or- 
ganized and doing business under and by virtue of the laws of the 
State of Michigan with its office and principal place of business at 
Room 1307, Industrial Bank Building, Detroit, Michigan. Its princi- 
pal officers at the time of the issuance of the complaint and for more 
than two years theretofore were the following named respondents: 
M. Marcus, Jack Marcus and L. Tiger who, during said period, had 
their office and place of business, as officers of the corporation, at the 
same address as the corporate respondent. 


456 FEDERAL TRADE COMMISSION DECISIONS 
Findings a9 bald Chls BOA 


Where the name of an individual respondent appears as an officer 
of more than one of the corporate respondents hereinabove referred 
to, that name applies to the same person. Acting individually and in 
their official capacities at the time of the issuance of the complaint 
herein and for-more than two years prior thereto, the aforesaid indi- 
vidual respondents directed and controlled the policies, acts, practices 
and business affairs of each of the corporate respondents of which 
they were an officer or officers. 

(t) The respondents World Surveys, Inc., and Pacific Guild, Inc., 
and their officers named in the complaint were dismissed as respond- 
ents in this proceeding by the Examiner’s decision dated June 17, 
1953, which became final. 


II. Publication, Distribution and Sale of Encyclopedia by Door-to- 
Door Salesmen 


Respondent, Universal Education Guild, Inc., is the owner of the 
copyright on a set of books known as the World Scope Encyclopedia 
and, at the time of the issuance of the complaint and for more than 
two years prior thereto, respondent was and is now the publisher of 
said encyclopedia. During said period, the corporate respondent has 
also compiled, copyrighted and published “sale kits,” consisting of 
many leaflets upon each of which appear printed and pictorial matter, 
for use by salesmen and designed to aid them in obtaining subscrip- 
tions to the encyclopedia. 

Respondent Book Distributors, Inc., is a distributor of the World 
Scope Encyclopedia which it purchases from respondent Universal 
Educational Guild, Inc. In the course and conduct of its business, 
respondent. Book Distributors, Inc., entered into franchise agree- 
ments with respondents Eastern Guild, Inc., Capitol Guild, Inc., Key- 
stone Guild, Inc., National Distributors, Inc., and New England 
Home Educators, Inc., hereinafter referred to as “franchise distrib- 
utors,” by the terms of which said franchise distributors agreed to 
buy from respondent Book Distributors, Inc., and -to resell to the 
public by means of door-to-door salesmen the World Scope Encyclo- 
pedia in certain designated territory alloted each of them. 

_ Respondent Public Distributors, Inc., purchases the aforesaid en- 
cyclopedia directly from respondent Universal Educational Guild, 
Inc., and resells said encyclopedia by means of door-to-door salesmen, 

Respondent Book Distributors, Inc., purchases the “sale kits” from 
respondent Universal Educational Guild, Inc., and resells them in 
whole or in part to its franchise distributors and to Public Distributors, 
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Anc., for use by their door-to-door salesmen in soliciting subscriptions 
for oi encyclopedia. 


III. Interstate Commerce and Competition 


Interstate Commerce.—All of the respondents are now, and for 
more than two years last past have been, engaged in the sale of the 
aforesaid World Scope Encyclopedia in commerce between and among 
the various States of the United States and have caused said World 
Scope Encyclopedia, when sold, to be transported from their respec- 
‘tive places of business to the cies thereof located in various 
‘other States of the United States. Respondents maintain, and at 
all times mentioned herein have maintained, a course of trade in 
said World Scope Encyclopedia in commerce among and between 
various States of the United States, with the exception of respondent 
‘Capitol Guild, Inc., which has ceased doing business prior to the is- 
‘suance of the Aen init. 

Competition.—In the course and conduct of their business of selling 
‘said encyclopedia, all of the respondents are now, and for more ‘ee 
two years last past have been in substantial competition in com- 
merce with individuals, firms, partnerships and corporations engaged 
in the sale in commerce of encyclopedias and other books of similar 
nature, with the exception of respondent Capitol Guild, Inc., which 
had ceased doing business when the complaint issued. 


IV. Survey to Determine Public Preference for Radio and Television 
Programs to be Taken by the Door-to-Door Salesmen of the Corpo- 
rate Distributors While Soliciting Subscriptions to the Encyclopedia 


In August 1948, Universal Educational Guild, Inc., entered into 
a contract with Radio Best, Inc., publisher of “Radio Best Magazine” 
later known as “Radio Best and Television Magazine” and “TV 
Screen,” which remained in force until on or about October 15, 1951, 
by the terms of which Universal Educational Guild, Inc., agreed to 
have “our salesmen” solicit three-month subscriptions to Radio Best 
Magazine at the special price of $.50 per subscription, the three-month 
subscription to be offered to every subscriber of World Scope Encyclo- 
pedia, and in the event subscribers desired to renew their subscrip- 
tions for one or more years to pay Radio Best Magazine 3714¢ for 
each one-year renewal; 50¢ for each two-year renewal; and 60¢ for 
each three-year renewal. The radio survey was to be conducted “by 
World Scope salesmen in accordance with questions prepared and 
submitted by Radio Best Magazine,” the results to be published 


458 FEDERAL TRADE COMMISSION DECISIONS 
Findings 51 F.T.C. 


monthly in Radio Best Magazine under the name of Wortp-Scors- 
Rapro-Brst-Survey-Panew. For said services, Radio Best Magazine 
agreed to pay respondent Universal Educational Guild $500.00 per 
month and for the sale of each three-month “introductory subscrip- 
tion,” 1214¢. 

On October 15, 1951, the contract with Radio Best Magazine was 
terminated and respondent Universal Educational Guild, Inc., entered 
into a contract with Academy Magazine, similar, but not identical 
with, the previous contract with Radio Best Magazine, the principal 
difference being that under the new contract only subscriptions to 
Academy Magazine for a three-month period were solicited at the 
price of 3714¢. 

Following each of the aforesaid agreements, respondent Universal 
Educational Guild, Inc., entered into agreements whereby each of 
the six corporate respondents, selling direct to the public, agreed to 
conduct the radio and television survey through their door-to-door 
salesmen. A printed form was prepared by Radio Best. Magazine 
and copies thereof furnished the door-to-door salesmen for use in 
ascertaining and recording the preference of each individual for 
radio and television stars and programs. 


V. Use of Radio and Television Poll by Salesmen to Obtain Entrance 
to Homes and Inducement to Subscribe to Encyclopedia 


Following the execution of the agreements referred to in Parts II 
and IV, swpra, the sales representatives of the corporate respond- 
ents then selling direct to the public, called upon householders, many 
of whom were housewives. The salesmen generally first informed 
the occupant of the home that they were conducting a radio or tele- 
vision survey or poll for one of the radio or television magazines for 
whom the survey or poll was being taken. Many of the householders 
were interested in the quality and nature of radio and television pro- 
grams and readily admitted the salesmen into their homes in a de- 
sire to participate in the survey or poll and register their preference 
for radio and television stars and programs. Upon securing admis- 
sion the salesmen obtained and noted on a form provided for listing 
the householder’s preference for radio and television stars and pro- 
grams. The salesmen then made known that they were also soliciting 
subscriptions to the World Scope Encyclopedia, and offered a three- 
month subscription to Radio Best Magazine or (after October 15, 
1951) to Academy Magazine, “free” or “without charge” therefor, 
if the householder would subscribe to the encyclopedia. Some of the 
householders testified that had they first been informed that the sales- 


UNIVERSAL EDUCATIONAL GUILD, INC., ET AL. 459 
452 Findings 


men were soliciting subscriptions to an encyclopedia, they would not 
have admitted them to their homes, while others testified they had no 
objection to such salesmen. The only compensation the door-to-door 
salesmen received was for subscriptions to the encyclopedia. The 
complaint alleges that respondents’ door-to-door salesmen, by first. an- 
nouncing to persons solicited to purchase the encyclopedia that they 
were taking a radio or television poll or survey, used said representa- 
tion as a pretext to secure admission to homes. 

The stipulation contains a provision in the order to be entered pro- 
hibiting respondents’ door-to-door salesmen, in soliciting subscriptions 
for or making sales of World Scope Encyclopedia, from announcing 
to the person solicited that they are conducting a poll or survey for 
any purpose, unless they fist inform such person that they are repre- 
senting World Scope Encyclopedia, or such other organization as the 
case may be 


VI. Representations made by Respondents’ Salesmen Alleged to 
be False, Misleading and Deceptive 


The complaint (Comp. Par. 14) sets forth two and a half pages of 
extracts from leaflets appearing in sale kits used by respondents’ 
door-to-door salesmen offering the World Scope Encyclopedia for 
sale. It is then alleged ( Comp. Par. 15) that said advertising matter 
imported to the public that— 

“(1) the hereinbefore referred to opinion poll or survey is con- 
ducted by the sales representatives for and on behalf of radio or 
television program sponsors, or both; 

“(2) because of the cooperation of the purchasers of the World 
Scope Encyclopedia in participating in the survey or poll and in 
sending in the answers to the questionnaire that is part of the install- 
ment payment booklet, radio and television sponsors of such poll or 
survey, by subsidization make it possible for the World Scope Ency- 
clopedia to be purchased at a lesser price than would be possible 
except for such subsidization with the result that substantial savings 
are afforded purchasers who participate in the poll or survey ; 

““(3) the World Scope Encyclopedia. is offered at a reduced price; 

“(4) the World Scope Encyclopedia is offered to selected homes 
only; 

“(5) the World Scope Encyclopedia is approved, endorsed, or 
recommended by Boards of Education ; 

“(6) the Ten Year Consultation Service is ‘free’ and ‘without 


charge’.” 
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It is then alleged (Comp. Par. 16) that all of said statements were- 
false, misleading and deceptive. Respondents admit that the adver- 
tising matter set forth in Paragraph Fourteen of the complaint did 
in fact appear on leaflets in sale kits used by their salesmen in offering” 
the encyclopedia for sale, and with the exception of the statement 
“(4) the World Scope Encyclopedia is offered to selected homes: 
only,” (Comp. Par. 15) did import the meaning attributed to them 
(Comp. Par. 16). Respondents further admit that representations. 
(1), (2), (3) and (5) were misleading. It is stipulated (Stip. Par. 
16) that the representation (6), “the Ten Year Consultation Service: 
is ‘free’ and ‘without charge’”, was not deceptive, the stipulation 
reciting— 

“The statements appearing in leaflets in the sales kits wherein the 
words ‘free’ and ‘without charge’ appeared, as set forth in Para- 
graph Fourteen, were not false, misleading and deceptive as there was: 
no extra charge to subscribers to the World Scope Encyclopedia for 
the ‘ten year information service,’ nor was the price increased or the 
quality or size of the encyclopedia decreased, and the conditions and 
obligations relative to the receipt and retention of the ‘information 
service’ were clearly and conspicuously set out in conjunction with 
the offer.” 

In December 1950, respondent Educational Guild, Inc., revised the 
sale kits and, with the exception of the leaflets, containing the state- 
ments relating to the words “free” and “without charge,” eliminated 
therefrom all leaflets containing any of the statements set forth in 
Paragraph Fourteen and alleged to be false, misleading and deceptive 
in Paragraph Sixteen of the complaint. 

A prior complaint issued December 5, 1949, in Docket No. 5718, 
wherein the same respondents named in this proceeding were therein 
named and charged with substantially the same offenses, was dis- 
missed without prejudice June 12, 1951. Since that date, none of the 
representations made by respondents’ salesmen and alleged in the 
complaint to be false, misleading and deceptive were repeated with. 
the following two and possibly three exceptions: 

1. “(6) the Ten Year Consultation Service is ‘free’ and ‘without: 
charge’.” It is stipulated (Stip. Par. 16) that the above statement 
was not false, misleading and deceptive. 

2. “(3) the World Scope Encyclopedia is offered at a reduced 
price.” It is stipulated (Stip. Par. 14) that the above representation 
was untrue as the encyclopedia has never been offered at a reduced 
price and a provision appears in the order prohibiting any repetition 
of this statement. 
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3. “(4) the World Scope Encyclopedia is offered to selected homes 
only.” It is stipulated that in fact the sale of the encyclopedia was 
never limited to selected homes. Counsel for the complaint contended 
that the above-quoted representation was inferentially repeated by 
salesmen to householders on three occasions subsequent to June 12, 
1951, the statements made by salesmen and relied upon by counsel for: 
the complaint being stipulated as follows: 

“They said that they had picked several people out in each 
neighborhood and they were going around just to those people to 
make the survey. 

“And then he went to the encyclopedia, they were only allowing 
ten families the privilege of buying them just a little above cost, 
they were introducing them in the area, it would give us all a chance: 
at such a good book at a low price. 

“* * * and he said ‘We are not going to every person in the 
neighborhood, we are only taking a few, and each person is going 
to get a set of encyclopedias for answering the questions.’ ” 


The contention of counsel for the complaint is opposed by counsel for 
respondents and it is stipulated ( Stip. Par. 14, p. 9) that this question 
may be determined by the Hearing Examiner and the Commission 
and that its determination by them shall be final. The Hearing Ex- 
aminer accordingly finds that the first and third statements of the 
salesmen above set out did import to the householders that the ency- 
clopedia was not being offered generally to the public but to a selected 
group, which was the same as representing that they were being 
offered to selected homes only. 


VII. The word “Guild” appearing in the Corporate Name 


It is alleged in the complaint that by the use of the word “Guild” 
in the corporate names of four of the respondents and on their 
letterheads and stationery the respondents have represented that their 
“business is an association of educators formed for the mutual aid 
and protection of its members and the prosecution of their common 
interests.” It is stipulated (Stip. Par. 15) that this charge is not 
sustained by the evidence. 

CONCLUSION 


Respondents interposed a plea of res judicata which was not ex- 
pressly ruled on. The plea is pivoted upon the dismissal of a prior 
proceeding before the Commission wherein a complaint issued Decem- 
ber 5, 1949, in Docket No. 5718, named ‘as respondents substantially 
all of the corporations and: individuals named as respondents in this 
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proceeding and charging them with substantially the same acts and 
practices charged in the complaint in this proceeding. The dismissal 
of the prior complaint was “without prejudice to the right of the 
Commission to institute further proceedings, should future facts 
warrant.” There was, therefore, no final determination of all issuable 
matters in the prior proceeding, in the absence of which, as here, the 
plea of ves judicata has no application and is overruled. 

The acts and practices of the respondents’ door-to-door salesmen 
in first announcing to householders that they were taking a radio 
and television poll or survey, as set forth in Part V; in representing 
that the World Scope Encyclopedia was being offered at a reduced 
price, as set forth in Part VI; and in representing inferentially that 
the World Scope Encyclopedia was offered for sale to selected homes: 
only, as set forth in Part VI of the findings were all to the prejudice 
and injury of the public, and constituted unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 

The evidence fails to sustain all other charges in the complaint. 

The evidence establishes that the complaint should be dismissed 
as to the following corporation and individuals: 

Capitol Guild, Inc., and Robert K. Bertin, individually and as an’ 
officer of the corporation. The corporate respondent had ceased doing 
business when the complaint issued and was in process of liquidation, ' 
but not formally dissolved. 

Robert K. Bertin, named individually and as an officer of respondent’ 
Keystone Guild, Inc., in the complaint, was never an officer of said 
corporation or connected therewith. 

Seymour Schwartz, named in the complaint as an officer of respon- 
dent National Distributors, Inc., was not an officer of said corporation: 
when the complaint issued, and was not connected with said: 
corporation subsequent to May 18, 1950. 


ORDER 


It is ordered, That Universal Educational Guild, Inc., a corpora- 
tion, and its officers, and Abe Halperin, Myron C. Gelrod and S. Leslie 
Schwartz, individually and as officers of said corporation; Book Dis- 
tributors, Inc., a corporation, and its officers, and Abe Halperin, Mac 
Gache, Isidore J. Halperin and Myron C. Gelrod, individually and 
as officers of said corporation; Public Distributors, Inc., a corpora- . 
tion, and its officers, and Abe Halperin, Myron C. Gelrod and S. 
Leslie Schwartz, individually and as officers of said corporation; New 
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England Home Educators, Inc., a corporation, and its officers, and 
Samuel Holtz and Morris Rubin, individually and as officers of said 
corporation; Eastern Guild, Inc., a corporation, and its officers, and 
Jack Weinstock, Robert K. Bertin, Nat Leroy, Jack Gerstel and 
Louis Tafler, individually and as officers of said corporation; Key- 
stone Guild, Inc., a corporation, and its officers, and Charles Lester 
‘and Ned Leroy, individually and as officers of said corporation; and 
National Distributors, Inc., a corporation, and its officers, and M. 
Marcus, Jack Marcus, and L. Tiger, individually and as officers of 
said corporation; and said respondents’ agents, representatives and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale and distribution in commerce, 
as “commerce” is defined in the Federal ‘Trade Commission Act, of 
the World Scope Encyclopedia, or other merchandise, do forthwith 
cease and desist from: 

1. Representing directly or by implication, that the sales repre- 
sentative is conducting a poll or survey for any purpose, unless the 
sales representative making such representation first informs the per- 
son to whom such representation is made that he is a representative 
of World Scope Encyclopedia, or such other organization as the case 
may be. 

2. Representing, directly or by implication, that the World Scope 
Encyclopedia is offered at a reduced price, unless such is a fact. 

3. Representing directly or inferentially that the World Scope 
Encyclopedia is being offered for sale to selected homes only, unless 
such is.a fact. 

It is further ordered, That the complaint be, and it is hereby, dis- 
missed as to Robert K. Bertin as an officer of respondent Keystone 
Guild, Inc., as to Seymour Schwartz, individually and as an officer 
of National Distributors, Inc.; and as to respondent Capitol Guild, 
Inc., and its officer Robert K. Bertin. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That respondents Universal Educational Guild, Inc., 
a corporation, and Abe Halperin, Myron C. Gelrod and S. Leslie 
Schwartz, individually and as officers of said corporation; Book Dis- 
tributors, Inc., a corporation, and Abe Halperin, Mac Gache, Isidore 
J. Halperin and Myron C. Gelrod, individually and as officers of 
said corporation; Public Distributors, Inc., a corporation, and Abe 
Halperin, Myron C. Gelrod and S. Leslie Schwartz, individually and 
as officers of said corporation; New England Home Educators, Inc., 
a corporation, and Samuel Holtz and Morris Rubin, individually and 
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as officers of said corporation; Eastern Guild, Inc., a corporation, and 
Jack Weinstock, Robert K. Bertin, Nat Leroy, Jack Gerstel and Louis 
Tafler, individually and as officers of said corporation; Keystone Guild, 
Inc., a corporation, and Charles Lester and Ned Leroy, individually 
and as officers of said corporation; and National Distributors, Inc., 
a corporation, and M. Marcus, Jack Marcus, and L. Tiger, individually 
and as officers of said corporation, shall within sixty (60) days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with the order to cease and desist [as required by said declara- 
tory decision and order of November 20, 1954]. 


The Commission adopted an earlier initial decision dismissing com- 
plaint as to certain respondents, as follows: 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
the attached initial decision of the hearing examiner shall, on July 30, 
1958, become the decision of the Commission. 


INITIAL DECISION BY WEBSTER BALLINGER, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 21st day of November, 1951, 
issued and subsequently served its complaint in this proceeding upon 
each of the corporations and individuals named and referred to in 
the caption hereof, acting in the respective capacities set forth and 
described in said caption, charging them and each of them with unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the Federal Trade Com- 
mission Act. Respondents answered and, after seasonable notice, 
hearings were held by the undersigned duly commissioned Hearing 
Examiner, at which testimony and documents were offered by counsel 
for the complaint and received in evidence, which evidence, reduced to 
writing, and documents have been duly filed and recorded in the office 
of the Commission. Counsel for the complaint then rested the Com- 
mission’s case in chief, 

Thereupon counsel for respondents moved to dismiss the complaint 
in so far as it related to respondents World Surveys, Inc., Murray 
Moss, individually and as an officer of World Surveys, Inc., and 
respondents Pacific Guild, Inc., and Murray Moss, individually and 
as an officer of Pacific Guild, Inc., on the stated ground that there 
was no evidence tending to show any violation of law by any of said 


UNIVERSAL EDUCATIONAL GUILD, INC.,; ET AL. 465 
452 Decision 


named respondents, to the granting of which counsel for the complaint 
made no objection. 

There being no evidence in the record tending to show a violation 
of the Federal Trade Commission Act by any of said respondents, 
it is this 17th day of June, 1953, 

Ordered, That the complaint be, and it is hereby, dismissed against 
respondents World Surveys, Inc., Pacific Guild, Inc., and Murray 
Moss, individually and as an officer of either of said corporate respond- 
ents; said dismissal being without prejudice to the institution of 
further proceedings against said respondents, should circumstances 
warrant. 
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In THE MATTER OF 


REVLON PRODUCTS CORPORATION? 
Docket 5685. Complaint, Aug. 1, 1949—Order, Nov. 22, 1954 


Order. denying respondent’s motion to reopen proceedings for new evidence that 
respondent’s exclusive-dealing agreements did not stop a competiter from 
emerging as one of the leaders in the field, since even if this were proven, 
respondent’s contracts still had the requisite likelihood of adversely affect- 
ing the power of’ smaller cosmetic companies to compete; and denying as 
not in the public interest respondent’s alternative motion for reargument 
because of a change in membership of the Commission. 

Before Wr. Larl J. Kolb, hearing examiner. 

Mr. William C. Kern and Mr. Andrew C. Goodhope for the 
Commission. 

Blumberg, Singer, Heppen & Blumenthal, of New York City, and 
Davies, Richberg, Tydings, Beebe & Landa, of Washington, D. C., 
for respondent. 

OPINION OF THE COMMISSION 


By Gwynne, Commissioner : 

This opinion relates to respondent’s motion to reopen this proceed- 
ing for the reception of further evidence or in the alternative to grant 
reargument before the Commission. It was filed after the Commis- 
sion’s decision denying respondent’s appeal from the hearing ex- 
aminer’s decision holding that respondent had violated section 3 of 
the Clayton Act, but prior to receipt of the decision by respondent. 
By a supplementary memorandum filed after its receipt of the Com- 
mission’s decision, respondent urges that its motion be granted to 
admit newly discovered and additional evidence relating to the effect 
of its exclusive dealing agreements on competition. Counsel sup- 
porting the complaint opposes this motion in its entirety. 

Respondent’s motion for reargument points out, among other con- 
siderations, that there has been a change in the membership of the 
Commission since the oral argument in this matter. It notes that 
Commissioners Howrey and Gwynne have succeeded Commissioners 
Carson and Spingarn and that Commissioner Carretta was being 
succeeded by Commissioner Secrest on September 27, 1954. 

In fact, this matter was decided unanimously on September 23, 
1954, by Commissioners Mason, Mead and Carretta, each of whom 
heard oral argument. Respondent’s appeal from the initial decision: 


1 Order to cease and desist, supra, p. 260. 
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and an earlier motion by respondent for reargument on substantially 
the same grounds were both denied in that decision. 

Respondent now urges that the matter be reopened to allow it: to 
present evidence as to the economic effect of respondent’s exclusive 
dealing contracts. It points out that counsel supporting the complaint 
urged that evidence as to the effect of the exclusive dealing agree- 
ments should be limited to a showing of the substantiality of the vol- 
ume of business done through the foreclosed outlets of distribution. 
However, this view did not prevail. Respondent was permitted to 
present fully evidence as to the lack of effect of its exclusive dealing 
agreements on competition. The record in this proceeding contains 
2,224 pages of transcript of hearings. Of this, over 1,000 pages con- 
tain defensive matter presented by respondent. The Commission in 
reaching its decision considered the entire record and concluded that 
the greater weight of the evidence established that respondent’s agree- 
ments had a substantial probability of lessening competition. 

Where, as here, the parties have been given a full opportunity to 
present defensive evidence, it is not in the public interest to retry the 
same issues because of a change in membership of the Commission or 
because additional evidence, available at the time of trial, may be 
relevant. At some stage there must come an end to litigation if our 
regulatory processes are to be effective. Respondent’s contention that 
evidence relating to conditions in 1949 and before is obsolete, is. re- 
jected as the complaint on which the proceeding is based alleged vio- 
lation of the Clayton Act prior to the date of its issuance on August 
1, 1949. | 

The request for reopening for presentation of newly discovered 
evidence presents a different question. The newly discovered evidence 
relates to the emergence of Hazel Bishop, Inc., as an important com- 
petitor, especially in the lipstick field, since the issuance of the com- 
plaint in this proceeding. Respondent claims that this company, with 
no sales in 1949, has risen to where its sales by the end of this year 
will total $9,800,000 annually. It contends that this company’s ability 
to grow to this extent establishes that respondent’s exclusive dealing 
agreements with beauty supply jobbers, in fact, did not and do not 
foreclose its competitors from the market. 

As an order to cease and desist is of a continuing nature, an absolute 
prohibition. against use of exclusive dealing agreements entitles 
respondent to move to modify it if in fact conditions have so changed 
that the exclusive dealing agreements no longer have the requisite 
likelihood of adverse effect on competition. Thus, the question before 
the Commission is: Accepting the findings of fact and decision that 
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respondent violated’ section 3 of the Clayton Act prior to August 1, 
1949, as alleged, would prove that Hazel Bishop, Inc., has been able 
to emerge as a leading competitor in the face of respondent’s exclusive 
dealing agreements establish that these agreements do not have the 
requisite likelihood of adversely affecting competition at the present 
time? If not, there is no necessity for reopening this proceeding. 

In support of its motion, respondent has filed an affidavit of one of 
its attorneys as to the facts it could prove if this proceeding were 
reopened. For the purposes of this decision, the Commission has 
considered the facts stated in the affidavit as if they were proven. It 
states that Hazel Bishop, Inc., since 1949 has risen to be a leading 
competitor in the lipstick field, that it is making heavy inroads in the 
beauty parlor field in the sale of lipsticks, that it entered the nail 
enamel field in 1953, and that it is making similar inroads in the 
beauty parlor fields in the sale of nail enamel. It further shows that 
Hazel Bishop, Inc., has spent millions of dollars annually in the 
advertising of its products and has a complete jobbing setup from 
coast to coast. 

From these facts, it is clear that respondent’s exclusive dealing 
agreements did not have the power to stop Hazel Bishop, Inc., from 
emerging as one of the leaders in the lipstick field and from making 
inroads into the nail enamel field. However, this is far different from 
finding that these exclusive dealing agreements with respondent’s 
beauty supply jobbers do not have a substantial restrictive effect on 
smaller competitors who do not have sufficient resources to spend 
millions for advertising or to establish a complete jobber setup for 
their products from coast to coast. The Clayton Act is concerned 
with helping small business. The fact that a company with a large 
advertising budget and an equally strong jobber organization is not 
foreclosed from the market, does not remove the fact that smaller 
companies are denied access to a substantial part of the beauty supply 
jobber market by respondent’s agreements. As to the smaller cosmetic 
companies, respondent’s exclusive dealing contracts still have the 
requisite likelihood of adversely and substantially affecting their 
power to compete. 

For these reasons, the Commission is of the opinion that respondent’s 
newly discovered evidence, if established, would not justify a retrial or 
a modification of the order to cease and desist. The motion, therefore, 
is denied. 
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ORDER DENYING RESPONDENT’S MOTION TO REOPEN PROCEEDING OR FOR 
REARGUMENT 


This matter having come before the Commission upon respondent’s 
alternative motion for reopening of proceedings for reception of 
further evidence or for reargument before the Commission on respon- 
dent’s appeal from the initial decision, the answer of counsel support- 
ing the complaint opposing said motion, and respondent’s memoran- 
dum and affidavit in support of said motion; and 

The Commission having fully considered the matter and, for the 
reasons stated in the written opinion of the Commission issued simul- 
taneously herewith, being of the opinion that said motion should be 
denied ; 

It is ordered, That said motion is hereby denied. 
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In THe MATTER OF 


WILLIAM R. PEARSALL, FRANCIS COLUCCI AND AARON 
SILVERMAN DOING BUSINESS AS BOND SEWING 
STORES 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT : 


Docket 6112.. Complaint, May 5, 1954 ’—Decision, Nov. 23, 1954 


Order. requiring a concern engaged in selling domestic and imported sewing 
machines from its principal office in New York City and branches in New 
Jersey, Pennsylvania, Maryland, Georgia, and Florida, to cease branding 
sewing machines made in Japan or machines of which Japanese heads were 
a part with the legend “Made in U. S. A.” and American names and selling 
them with no disclosure of their foreign origin; advertising as “bait”, 
machines never intended to be sold at the prices published, for the purpose 
of obtaining leads to prospects; advertising false guarantees of parts actu- 
ally unobtainable; and misrepresenting the ease of operation of advertised. 
machines. 

Before Mr. Frank Hier, hearing examiner. 
Mr. Michael J. Vitale for the Commission. 


Mr. Eugene W. DuFlocg, of New York City, for respondents. 
INITIAL DECISION BY FRANK HIER, HEARING EXAMINER 


On July 27, 1953, the Commission, pursuant to the provisions of the 
Federal Trade Commission Act, issued and subsequently served its 
complaint in this processing upon the respondents herein, charging 
them with the use of unfair methods of competition and unfair and 
deceptive acts and practices in commerce in violation of the provisions. 
of said Act. There are two charges in the complaint: (1) that re- 
spondents have sold to the purchasing public sewing machines, the 
heads of which are manufactured in and imported from Japan, and 
that these sewing machine heads have been inadequately marked 
with the result that purchasers thereof have been deceived into 
believing that the machines were of domestic manufacture; and (2) 
that respondents by extensive advertising of very low priced sew- 
ing machines have secured the names and addresses of customers in- 
terested in the purchase of sewing machines, but that respondents, 
on demonstration of the advertised machines, have made no real 


1As amended. 
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effort to sell the machines advertised, have disparaged them, and have 
attempted to sell, and did'sell, different and more expensive machines. 

In other words, that respondents have engaged in “bait advertising.” 
After answer, various postponements and some testimony offered in 
support of the complaint, hearings were suspended for six months to 
enable counsel in support of the complaint to secure an amendment 
thereto from the Commission, broadening the complaint to include 
radio continuities and television broadcasts. Thereafter, hearings 
continued, and at the close of the evidence in support of the complaint, 
counsel for respondents moved to dismiss same, which motion was 
denied, and thereafter evidence offered by respondents was received 
and the case closed on August 16, 1954, and testimony and other evi- 
dence were duly filed in the office of the Commission. The proceed- 
ing now comes on for final consideration by the Hearing Examiner, 
theretofore duly designated by the Commission, on the complaint, 
the answer thereto, testimony and other evidence, proposed findings 
as to the facts and conclusions presented by counsel. The Hearing 
Examiner has duly considered such record and finds that this pro- 
ceeding is in the interest of the public and finds the facts as follows: 

1. Respondents William R. Pearsall, Francis Colucci and Aaron 
Silverman are, and for four years last past have been, co-partners, 
doing business under the name of Bond Sewing Stores, with their 
office and principal place of business located at 41—20 Queens Boule- 

~vard, Sunnyside, Long Island, New York. As such, they were en- 
gaged in the retail sale of both domestic and imported sewing 
machines and have a number of branches in the states of New Jersey, 
Pennsylvania, Maryland, Georgia and Florida for that purpose, with 
a gross annual volume of 114 million, 50 percent of which was sold 
in New York State through their various retail stores located therein. 
Respondents do not import machines, but buy them from those who 
do. 

2. In the conduct of their business, respondents cause, and have 
caused, their said sewing machines and accessories thereto, when sold, 
to be transported from their place of business in the State of New 
-York to purchasers thereof located in various other states of the 
United States. They maintain, and throughout their partnership 
existence have maintained, a course of trade in said products in com- 
merce’ among and between the various states of the United States, 
which course of trade was, and has been, substantial. 

3. There is no evidence that respondents have at any time sold 
sewing machine heads imported from Japan without any marking of 
-the place of origin whatsoever, but they have admittedly bought and 
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resold to the purchasing public, sewing machine heads imported from 
Japan marked in letters of gold decalcomania on the black enamel 
of the machine head placed on the rear of the vertical arm. These 
sewing machine heads are all designed for electrical operation, and 
when a motor is attached thereto, at the only place on the head to 
which it could be attached, namely on the rear of the vertical arm, 
this decalcomania marking showing the place of origin of the machine 
head is effectively concealed from even careful inspection, short of 
removing the motor or of turning the machine to a very awkward 
and unusual position from the ordinary user’s standpoint. This action 
would eventuate only from the desire to see that particular spot, but 
is entirely unlikely to ensue from ordinary and normal use of the 
machine, since the user faces the front of the vertical arm with the 
sewing mechanism to her left. There is substantial evidence in the 
record that purchaser-users are never shown this concealed marking 
and never suspect the foreign origin of their purchase until it is 
called to their attention long after purchase and use by someone 
familiar with these imported machine heads. The finding is that 
such marking is, for all practical purposes and to the ordinary user 
or purchaser, completely and effectively concealed. 

4, Other sewing machine heads imported from Japan and pur- 
chased by respondents for resale had on the front of the vertical arm, 
in some instances, a gold metal plaque, hexagonal, oval or round in 
shape, about 114 inches, vertically and 1 inch horizontally in gold or 
brass finish bearing the legend “Deluxe” in raised 14 inch letters and 
below that “Deluxe Family Sewing Machine” in raised letters approx- 
imately 144 inch in length, and below that the word “Japan” 
approximately 14¢ inch in length. 

5. Others of these imported machine heads, sold by respondents, 
have a similar gold metal plaque riveted to the front of the vertical 
arm, but bearing the name “Royal” in the center thereof in raised 
letters approximately 34¢ inch in height, above which in smaller raised 
letters appears ‘1953” Series,” and below which, in still smaller raised 
letters about 14, inch in height, appear “Made in Japan.” Still 
others have the same plaques in size and color, but bearing the word 
“Simplex” instead of “Royal,” the words “Washington, D. ©.” in- 
stead of “1953 Series,” and the words “Made in Japan” in the same 
relative position as the “Royal” plaque above-described, the legends 
being of the same relative size and shape. 

6. All of these medallions are in bright gold color, in small raised 
letters only of the same color, with no background coloring to em- 
phasize the raised letters so that the words “Japan” or “Made in 
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Japan” are not distinct and are difficult to read at a distance greater 
than one foot or so, unemphasized and distinguishable only by careful 
inspection. There is substantial evidence in the record that users 
and purchasers either did not see, or seeing did not comprehend, 
such marking. 

7. Other machines imported from Japan and purchased by re- 
spondents for resale were marked with a small gun metal plaque 
approximately 34 inch in height and a 1 inch to 114 inch in width 
at the foot of the front of vertical arm, bearing the legend “Made 
in Occupied Japan.” The gun metal coloring of this plaque, attached 
by rivets as it is, to the black japanned finish of the machine head, 
leaves it unemphasized and difficult to read the letters themselves at 
a distance of more than a foot or so. There is also substantial evi- 
dence in the record that users and purchasers either did not see this 
legend, or if they saw it did not make out the lettering thereon. 

8. When these markings are taken with the additional facts that 
the motors attached to these machine heads all bore the legend “Made 
in U.S.” or “Made in the United States” marked on the top of such 
motor which labels are plain and conspicuous when the machine is 
viewed from above and that respondents’ circulars and its extensive 
advertising in newspapers, by radio and by television, nowhere men- 
tions the place of manufacture of the machine, or the fact that it was 
imported, and that these machines were all branded with American 
names, such as “Margaret,” “Bond,” “Royal” and “Simplex,” it is 
plain that many purchasers would be, and as the record shows, were 
in fact, deceived into the belief that respondents’ sewing machines were 
made in the United States. 

9. Not all, but a substantial portion of the purchasing public has a 
decided preference for products of domestic manufacture over those 
of foreign make, particularly machinery of any kind, and when sew- 
ing machines are advertised, exhibited, and offered for sale to the 
purchasing public and such articles are inadequately marked to show 
their foreign origin, or if marked and the markings are concealed, 
such purchasing public understands and believes such articles to be 
wholly of domestic origin. A representative number of purchasers 
from respondents so testified. 

10. The finding, accordingly, is that respondents’ imported sewing 
machines and sewing machine heads are not adequately marked to 
show the place of manufacture and origin, that a number of pur- 
chasers from respondents bought them in the erroneous and mistaken 
belief that they were made in the United States and that they would 
not have purchased such machines if they had known that they were 

imported from Japan. 
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11. One purchaser from respondents testified that. she informed 
respondent Pearsall, when she came in to inquire in response to re- 
spondents’ advertising, that she wanted an American-made product 
and respondent Pearsall assured her that the machine that she pur- 
chased was not imported. This assertion was denied by respondent 
Pearsall. Since the complaint does not charge active and positive 
misrepresentation and deception, but only inadequate marking, the 
Hearing Examiner makes no finding on this conflicting: evidence: 

12. On the second charge in the complaint, that respondents adver- 
tised startlingly cheap merchandise, not for the purpose of sale, but 
with the intent, after names and addresses had thus been received, of 
selling much more expensive and therefore profitable merchandise, 
the record shows that respondents spent in excess of $18,000.00 in one 
year in newspaper advertising at weekly intervals, and in excess of 
$7,000.00 a year in television and radio advertising, all in the New 
York City sales area alone, confined according to the exhibits, to sew- 
ing machines offered at $29.50, $32.50 and $39.50 with several attach- 
ments included in these prices, and at times, free gifts of various sorts 
also included. Demonstration was offered free within 90 miles, de- 
livery free within 50 miles. It is seldom that a new sewing machine 
can be obtained for less than $89.50 and upwards. 

13. Examples of these advertisements follow : 


2 DAYS ONLY BRAND NEW 1951 
SALE PRICED NOW! ROUND BOBBIN 
(Picturization of Portable SEWING MACHINE 
Electric Sewing Machine) 10 Year Part Guarantee 


Full Size Electric Model 
including Carrying Case 
which can be used as an overnight bag 


$29.50 SEWS EVERYTHING 
Full Cash 


Sews Over Pins Automatie Tension 
Price 


Darns Monograms AC-DC Motor 
Forward and _ Reverse’ Stitch 
New Style Bobbin Winder 
Complete—Nothing extra to buy 


10 DAY HOME TRIAL 


Try it at home for 10 days. If you are not pleased in every way, Bond refunds 
your deposit! 
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BRAND NEW ROUND BOBBIN 
DECORATOR CONSOLE 
SEWING MACHINE 


DARNS, MONOGRAMS (Picturization of Console 
AND EMBROIDERS Hlectric Sewing Machine) 
WITHOUT ATTACHMENTS! 


32.50 
Full Cash Price 
1.25 Weekly 
forward and reverse stitch 
sews Over pins 
ac-de motor 


You get these 
BOND EXTRAS: 
6 FREBP Attachments! 
Darner, Mender and 
Button-holder ! 
Pinking Shears! 
Personal instruction! 
20 YEAR PARTS GUARANTEE! 
Write or phone for 
FREE HOME DEMONSTRATION 


BOND 
Sewing Stores 
MAIN SHOWROOMS 
IN NEW YORK and vicinity 
41-20: Queens Blvd. 
TEATe@ NEY. 
Stores in New York Newark Philadelphia Baltimore 


An example of a television continuity of respondents on these same 


sewing machines is as follows: 
AUDIO 


Allen Christopher presents Bond D Sewing Stores. Ladies, I guess all of you 
have dreamed of owning a beautiful modern portable electric sewing machine. 
Well, famous BOND SEWING STORE makes your dream come true at last . . 
because you don’t have to pay $200 for a good machine. You don’t have to 
pay $100 . . . you don’t even have to pay $50. 

How would you like to get a brand new 1951 model ROUND BOBBIN SEW- 
ING MACHINE—Console Model—delivered to your door for the amazing low 
price of only $39.50? You heard that did’nt you? $39.50 is not the down pay- 
ment—$39.50 is ALL you pay for this beautiful machine .. . a full-size electric 
model that’s just rolled off the assembly line. It’s not rebuilt: It’s not re- 
conditioned. It’s a brand new machine from top to bottom, including the brand 
new motor and it comes with a wonderful 10-year GUARANTEH on parts . . and 
only $39.50 complete. That’s the full cash price .. and you can have easy 
terms even at that low price. 
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Ladies, you'll love this wonderful BRAND NEW 1951 ROUND BOBBIN Con- 
sole Sewing Machine. This is not a chain stitch machine, it is a ROUND BOB- 
BIN, Console machine. 

You can lock stitch with it just as you do on machines costing $200 and $300. 
This machine is all-metal, with handsome chrome finish . . and watch now. 
T want to show you some of the special features. 

You can do your regular forward stitching of course and then .. at the flip 
of this lever, just like in expensive machines, you can do your reverse stitching. 

This magnificent new 1951 Console Model sewing machine can even sew 
right over pins * * * in fact you can adjust it so beautifully that if you wanted 
to, you would sew right over toothpicks. Ladies, you are watching a remark- 
able machine * * * a full-size electric portable machine * * * And it’s yours 
for only $39.50. The machine runs on poth AC and DC current, so you can use 
it anywhere. And remember, there’s a terrific 10-year guarantee on parts. 
Your guarantee of confidence and satisfaction * * * a full 10-year guaran- 
tee on parts. Ladies * * * when your beautiful new 1951 model machine ar- 
rives * * * see how you can start whipping up those new Fall and Winter 
drapes. Turn out school togs and Sunday best clothes for the kiddies. See how 
yow’ll save dollars and dollars turning last year’s dresses into the very latest 
styles. Make hats, make doilies, and curtains for the house * * * anything you 
want. If you're not thrilled, you return the machine. There’s no obligation, 
you owe nothing. The representative will simply thank you for letting him 
call. Folks, this is a special introductory offer—so here’s. something extra. 
When Bond delivers the machine to your door, your Bond representative will 
give you at no extra charge with machine—a hostess set of 6 glasses, 6 fruit 
dishes, stirrers and a wooden tray * * * at no additional charge * * * with 
your machine. 

So there you are * * * the offer of a LIFETIME. First you get a brand new 

1951 machine, NOT rebuilt, NOT reconditioned, but BRAND NEW and ready 
to serve you for years and years. It’s guaranteed. You get the special carrying 
case, plus the wonderful pinking shears * * * all at no extra cost, because 
you get everything for that one full cash price—only $39.50 complete * * * 
easy payment terms if you wish. 
And folks, remember this. If you’re not absolutely thrilled with the demon- 
stration you are not obligated in any way. Bond’s representative will merely 
thank you for allowing him to show you this amazing machine. You owe noth- 
ing. That’s all there is to it. You simply cannot lose. I’m just sorry that 
we don’t have enough machines for EVERY WOMAN who'll want one * * * 
so don’t miss out. Call or write now. = 


14. It is true that the record shows that when anyone attracted by 
these advertisements came in, that the machine advertised was on hand 
in adequate supply, that it was shown and demonstrated, that if the 
potential customer called, the machine advertised was taken out to 
his or her home and demonstrated, that if the customer was insistent, 
the machine was sold and at the price advertised. Nevertheless, other 
facts in the record convince the Hearing Examiner that respondents 
had no intention of selling the machines advertised, but that the whole 
effort was a sales scheme, deliberately conceived and executed to obtain 
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thereby the names of people interested in purchasing sewing machines, 
(not otherwise easily identifiable) and then deliberately to high pres- 
sure them into buying sewing machines for between $100.00 and 
$200.00. 

15. These facts are as follows: the machine advertised by respond- 
ents for $29.50 cost respondents about $24.00; the $32.50 machine 
cost $30.00; the $39.50 machine cost $28.00. In addition, there was 
a& minimum salesmen’s commission of $2.00. Respondent Pearsall 
testified that most salesmen worked on commission and salary. He 
was very vague about travel allowances and was unable to say any- 
thing definite about overhead allocation. It is obvious, however, 
that the expensive advertising load, the expenses of running a $1,500,- 
000 annual business with many retail outlets in five or six states, the 
expenses of giving free demonstrations in a radius of 90 miles and 
free delivery within 50 miles must have more than consumed the 
$3.50 margin on the $29.50 machine, the 50¢ margin on the $32.50 
machine and substantially consumed the $9.50 margin on the $39.50 
machine. In fact, respondent Pearsall admitted that respondents 
could not have remained in business selling these items alone. 

16. Respondent Pearsall admitted in testimony that his salesmen 
“usually” carry along much more expensive sewing machines (those 
selling for $100.00 upwards) with them when demonstrating these 
three machines described above. From the testimony of purchasers 
from respondents, this would appear to be an unvarying practice. 
Respondent Pearsall also admitted in testifying that. “occasionally” 
lis salesmen have disparaged the machines advertised, when demon- 
strating them to a customer who called in response to the advertising 
but that he always discharged them if witness heard of it. But the 
unanimous testimony of the consumer-purchasers was to the effect 
that this was a constant practice, that the salesmen were unable to 
make the machines, about which the customers called, work, or if 
they did, the customers were unable to do so, the salesmen explaining 
that the machines would jam unless the pressure on the foot pedals 
was just so much and no more; that the salesmen explained to the 
potential customer that she could not get parts for replacement, in 
spite of the fact that respondents advertised a 10-year guarantee on 
parts, and that the salesmen assured the prospects that if they wanted 
a good working machine which would give them good service the 
salesmen had just the thing out in their cars. The salesman would 
then get it, compare the two machines, and make every effort to sell 
the latter. This was natural inasmuch as his commission would 
then be 15 percent of the sales price of $139.50 or $179.50, as the case 
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might be. The prospect would then be further intrigued by that 
threadbare but still potent bait that she could have the machine at 
$10.00 or $15.00 off the price because the machine had a small scratch 
on the enamel, which scratch could seldom be found. 

17. The offer to sell as advertised was not bona fide; the Hearing 
Examiner has no doubt from seeing and hearing these witnesses and 
the respondent Pearsall that respondents’ salesmen—not just one, but 
several—actively and deliberately disparaged the machines advertised 
and had no intention of selling them unless it was a case of selling 
them or not selling anything at all. Respondent Pearsall admitted 
also the obvious, that respondents prefer to sell the much more ex- 
pensive machines; that complaints have been made to respondents 
of their salesmen disparaging the machines advertised and of using 
high-pressure tactics to get prospects to purchase the more expensive 
machines. Coupled with the further facts that 80 percent of the 
sales were on calls, 20 percent in respondents’ stores; that only 25 
percent of the units sold by respondents, and only 8 to 10 percent of 
their sales volume, were in these cheap machines, and 75 percent of 
these cheap machines sold were returned, mostly for dissatisfaction 
and mostly as trade-ins on the more expensive machines; the picture 
to the Hearing Examiner is that of high-pressure advertising of a 
loss leader, certainly known by respondents, after several years of 
such experience, not to be a satisfactorily operable sewing machine 
to the majority of those responding to the advertising, with dis- 
paragement thereof, and insistent attempts to sell other and more 
profitable products. 

18. Furthermore, respondents’ advertising set out by sample in 
extenso in paragraph No. 18 above, directly represents, in the Hear- 
ing Examiner’s opinion, to the typical housewife or other potential 
purchaser inexpert in the construction, repair or use of a tempera- 
mental sewing machine first, that the machine advertised was oper- 
able by any reader and was in fact quite versatile in its sewing 
abilities, second, that parts being guaranteed for ten years, were 
easily replaceable if and when broken. These representations, on 
the record herein were deceptive and misleading, if not actually 
false. Potential customers were consistently told that part replace- 
ments were unobtainable, and actually shown by demonstration, that 
the machines advertised were either not operable at all, or operable 
only with great care—as a practical matter, unusable by the typical 
prospect for the purpose advertised. 

19. Respondents are admittedly in competition with other persons, 
firms and corporations, but there is no substantial evidence in the 
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record of the kind and extent of this competition nor any proof 
that respondents’ acts and practices as hereinabove found have 
diverted, fairly or unfairly, substantial trade to them from their 
competitors or caused substantial injury to competition in commerce. 


CONCLUSION 


1. Respondents’ acts and practices as hereinabove found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 

2. The fact that during the pendency of this proceeding, respond- 
ents went into bankruptcy, either voluntary or at the instance of 
creditors, and that their assets are consequently in the custody of 
a trustee, is no bar to the issuance of the cease and desist order herein 
below issued. That corrective action in no way directly affects the 
ratable distribution of assets, but corrects only the commercial prac- 
tices of respondents in selling or creating those assets. 

3. Bankruptcy, of course, causes a cessation of the practices herein 
attacked, but only temporarily. This proceeding is not only against 
the partnership which is in bankruptcy, but is also against the indi- 
viduals composing that partnership. Those individuals may alone, 
in a new partnership with each other, or in concert with others, engage 
in the same business and use the same practices herein found to be 
illegal. This is not the case of a corporation whose bankruptcy 
usually ends the corporate identity for all purposes.* There is nothing 
in this record to warrant the Hearing Examiner in believing that 
there will be no resumption. The practices herein found to be illegal 
are too commercially attractive, insidious, smooth and profitable not 
to encourage repetition, absent anything to indicate they will not. 
Bankruptcy is but a temporary suspension at best. 


ORDER 


It is ordered, That the respondents William R. Pearsall, Francis 
Colucci and Aaron Silverman, individually and as copartners, doing 
business as Bond Sewing Stores or under any other name, their rep- 
resentatives, agents and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, or dis- 
tribution of sewing machine heads, or sewing machines, in commerce 
as “commerce” is defined in the Federal Trade Commission Act do 
forthwith cease and desist from: 


1'The:Galter Case, 186 F. 2d 810 is not in point. There corporations dissolved. 
423783—58 32 


480 FEDERAL TRADE COMMISSION DECISIONS 


Opinion 51 F.T.C. 


1. Offering for sale, selling or distributing foreign-made sewing 
machine heads or sewing machines of which foreign-made heads are 
a part, without clearly and conspicuously disclosing on the heads the 
country of origin thereof, in such a manner that it cannot readily be 
hidden or obliterated. 

9. Representing, directly or indirectly, that sewing machine parts 
are guaranteed for 10 years, or any other period of time, when such 
parts are in fact unobtainable. 

3. Representing in any manner, a sewing machine as operable and 
as satisfactory for everyday usage by one without special knowledge or 
training, when in fact it is not operable at all, or when in fact it can 
be operated only with special precautions. 

4. The use of any sales plan or procedure involving the use of 
deceptive or misleading statements or representations in advertising 
which are designed to obtain leads or prospects for the sale of other 
or different merchandise than that advertised. 


Order dated January 24, 1955 denying, for failure to file within 
the 60-day period set by Commission’s Rules of Practice, motion by 
counsel supporting the complaint requesting an extension of time 
within which to file brief on appeal from initial decision. 


ORDER REJECTING MOTION FOR EXTENSION OF TIME 


This matter coming on to be heard upon the motion filed on No- 
vember 26, 1954, by counsel supporting the complaint requesting an 
extension of time within which to file brief on appeal from the initial 
decision; and 
The Commission having determined, for reasons stated in the opin- 
ion Sena ae this order, that such motion should not be enter- 
tained : 


It ts ordered, That the motion of counsel supporting the complaint 
be, and it hereby is, denied. 


OPINION OF THE COMMISSION 


By Gwynne, Commissioner: 
Presented for our determination here is a motion filed on Novem- 
ber 26, 1954, by counsel supporting the complaint requesting a thirty- 
day extension of time within which to file his brief on appeal from 
the initial decision. It is stated in support of the request that the 
failure to file appeal brief within the time prescribed under the Com- 
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mission’s Rules of Practice occurred through inadvertence incident to 
counsel’s absence from Washington on other hearings, and no answer 
in opposition to such motion has been filed by the respondents. We 
have concluded, however, that under applicable provisions of those 
rules, the initial decision must be deemed to have become the decision 
of the Commission on November 23, 1954, and that the motion of 
November 26, 1954, accordingly should not be entertained. 

In these connections, we note that the service card in the record 
attests receipt of service of the initial decision on behalf of counsel 
supporting the complaint under date of October 20, 1954, and service 
of the initial decision upon the parties was completed thereafter on 
October 23, 1954. Timely notice of intention to appeal pursuant to 
the requirements of subparagraph (a) of Rule XXIII, was filed by 
counsel supporting the complaint on October 29, 1954. Subparagraph 
(f) of Rule XXIII provides that an appeal brief shall be filed within 
thirty days from service of the initial decision. The brief on appeal, 
accordingly, was due to be filed on or before November 19, 1954, such 
date being thirty days after service upon appellant of the initial 
decision. 

A companion rule, Rule XXII of the Commission’s Rules of Prac- 
tice, provides that the initial decision shall become the decision of 
the Commission thirty days from service thereof upon the parties 
unless prior thereto (1) an appeal is filed under the provisions of Rule 
XXITI, (2) the Commission, by order, stays the effective date of the 
decision, or (3) the Commission, upon its own initiative, issues an 
order placing the case on its own docket for review. Although 
Rule XXIII provides that any party who has duly filed notice of 
intention to appeal may appeal from an initial decision, neither of 
these rules, however, contemplates that fulfillment of the requirement 
for timely notice constitutes the filing of the appeal itself. 

Neither contingency (2) nor contingeney (3) mentioned above ever 
occurred. As of November 19, 1954, no brief on appeal had been 
filed and no motion in lieu thereof requesting an extension of time for 
good cause shown had been submitted, as permitted under Rule XI. 
The operation of Rule XXII, accordingly, was not stayed and the 
initial decision of the hearing examiner must be deemed to have be- 
come the decision of the Commission on November 23, 1954, which 
date represents the thirty-first day after service of the initial de- 
cision upon the parties. In these circumstances, therefore, the motion 
should not be entertained and our order which is separately issuing 
here provides for its denial. 
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ORDER OF THE COMMISSION 


The hearing examiner having filed his initial decision herein and 
counsel supporting: the complaint having seasonably filed a notice of 
his intention to appeal from said initial decision, but no appeal brief 
having been filed within the time provided by the Commission’s Rules 
of Practice: 

Now therefore, pursuant to Rules XXII and XXIII of the Com- 
mission’s Rules of Practice, the attached initial decision of the hear- 
ing examiner did automatically, on November 23, 1954, become the 
decision of the Commission. 

Lt is ordered, That the respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 
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MALCOLM E. SMITH, JR., ET AL. 
DOING BUSINESS AS LOAMIUM COMPANY OF AMERICA 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMA£ESSION -ACT 


Docket 6130. Complaint, Oct. 27, 1953—Decision, Nov. 28, 1954 


Consent order requiring a partnership in Harrison, N. J., to stop claiming that 
their chemical products “Kem-Kut” would produce an even lawn, make 
lawn mowing unnecessary, make grass greener, thicker, and more luxurious, 
was safe, and would not adversely affect the appearance of a lawn. 

Before Mr. Abner EL. Lipscomb, hearing examiner. 
Mr. Terral A. Jordan for the Commission. 
Mr, Harry T. Davimos, of Newark, N. J., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Malcolm E. Smith, 
Jr., Casper Pinsker, Jr., and Richard H. Davimos, individuals and 
dopatinsts doing business as Loamium Company of America, here- 
inafter referred to as respondents, have violated the provisions of 
said Act, and it appearing to the Commission that a pr oceeding by 
it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrarH 1. Respondents Malcolm E. Smith, Jr., Casper Pinsker, 
dr. and Richard H. Davimos are individuals and copa tenets lens 
business as Loamium Company of America, with their office and 
principal place of business located at 2 Kingsland Avenue, Harrison, 
New Jersey. 

Par. 2. Since February 1953, respondents have been engaged sell- 
ing a product designated Kem-Kut and chemically known as maleic 
hydrazide, a preparation represented as effective in controlling the 
growth of lawn grass. Respondents’ cause said product, when sold, 
to be transported from their place of busiriess in the State of New 
Jersey to purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondents main- 
tain, and at all times mentioned herein have maintained, a substantial 
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course of trade in their said product in commerce as “commerce” is 
defined in the Federal Trade Commission Act. 

Par. 3. In the course and conduct of their business as aforesaid, 
and for the purpose of inducing the purchase of Kem-Kut, respond- 
ents have made numerous. statements and representations concerning 
their said product by means of advertisements caused to be published 
in newspapers having a large circulation outside the State of New 
Jersey and by means of circulars disseminated among retail outlets. 
Among and typical of such statements and representations, but not 
all inclusive thereof, are the following: 


NOW! TRIM YOUR LAWN JUST ONCE A YEAR WITH NOTHING BUT 
A WATERING CAN! REVOLUTIONARY NEW “KEM-KUT”’ SAFELY 
SLOWS GRASS GROWTH, NO MORE BACKACHES! JUST SPRINKLE 
ON! AT LAST! U. 8. RUBBER COMPANY DEVELOPS AMAZING CHEM- 
ICAL THAT “CUTS” GRASS CHEMICALLY! KEEPS GRASS FROM 
GROWING TALLER! MAKES IT THICKER, GREENER! 


It’s amazing, yet it’s true! Modern Science now makes it possible for you 
to trim your lawn with a watering can! Just imagine! No more hard work! 
No more backaches! No more sweating under a hot Summer Sun * * * thanks 
to a new miracle chemical! 

This Spring and Summer while your neighbors are huffing and puffing cutting 
their grass, simply dissolve an amazing new chemical in a watering can * * * 
saunter around your lawn edges sprinkling as you go * * * and presto! Your 
grass is “cut”. What’s more, it will stay “cut” all Summer long! You do this 
simple easy thing once early in the season * * * and your grass trimming is 
finished for the whole Summer. 

BUT that’s not all. Not only will your grass NOT grow taller * * * it will 
be greener, thicker, more luxurious! 

The amazing new chemical that makes this labor saving dream come true is 
called KEM-KUT with U. 8. Rubber Company’s patented growth inhibitor: 
Maelic Hydrazide. This remarkable product is the result of years of. pains- 
taking research and experimenting. It has been tested * * * and proven safe 
for finest lawns! It does not adversely affect grass roots. It does not harm 
the soil! But what a miraculous time, work and money saver it is! Imagine! 
If the grass around your house grows so fast you have to cut it 17 times a year, 
simply sprinkle on KEM-KUT with U. S. Rubber Company’s discovery MH-40. 

As it touches the grass KEM-KUT is absorbed into each grass blade, and 
slows down the formation of new cells inside each blade! Your grass acts 
as though it were already full-grown! New cells do not form on top of present 
cells to add additional height! Grass treated this way does not have to be cut 
again all season long! 

What’s more, since your grass remains about the same height, your grass 
becomes thicker * * * it becomes greener * * * it looks richer, heavier, more 
luxurious. 

Yes, modern science has found a new way to save you time and money. No 
more bending and stooping to cut hard to reach grass around trees, stones, 
fence posts and hedges! No more backaches and blisters cutting grass around 
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paths, driveways, borders, shrubs and flower plots! No more sweating and 
straining cutting grass over and over again around your house! And no more 
spending four or five dollars every week having someone do these necessary jobs! 

Instead you simply dissolve some miracle KEHM-KUT in a watering can and 
sprinkle on! And you do this ONCE ONLY! Your KEM-KUT treated grass 
will be neat and trim all Summer long. You’ll have a perfect edge around your 
driveway and paths. You’ll have short, neat grass edges around every tree, 
every bush, every flower plot, every fence post. You'll have the neatest, trimmest, 
most even lawn in your neighborhood. And your grass will be greener, thicker, 
more luxurious than ever before! 

Par. 4. By and through the use of the foregoing statements and 
representations and others of similar import, but not specifically 
set out herein, respondents have represented, directly and by 
implication : 

(1) That Kem-Kut retards the growth of lawns; 

(2) That Kem-Kut produces an even lawn; 

(8) That Kem-Kut makes lawn mowing unnecessary ; 

(4) That Kem-Kut makes grass greener, thicker and more 
luxurious; 

(5) That Kem-Kut is safe and when applied to a lawn will not 
adversely affect the appearance of the lawn. 

Par. 5. The aforesaid representations are false, misleading and 
deceptive. In truth and in fact, respondents’ product Kem-Kut will 
not retard the growth of lawns. While it may slow or retard the 
growth of some species of lawn grass, it accelerates rather than retards 
the growth of crab grass and some other plant species found in lawns. 
Its use will not, therefore produce an even lawn or make it unneces- 
sary to mow the lawn. Respondents’ product will not make grass 
greener. When applied in sufficient quantities to be effective in re- 
tarding the growth of any species of lawn grass, it causes the grass. 
to turn brown. The growth of new cells is necessary for grass to 
become thicker and more luxurious and since respondents’ product 
inhibits the growth of new cells in existing plants, it cannot cause 
grass to become thicker and more luxurious. It is not safe to apply 
Kem-Kut to a lawn for the reason that when applied in the prescribed 
quantities, it causes the grass to turn an undesirable brown color, 
thereby adversely affecting the appearance of the lawn. 

Par. 6. The use by respondents of the foregoing false and mislead- 
ing statements and representations has had and now has the capacity 
and tendency to and does mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true and into the purchase 
of substantial quantities of said product because of such erroneous 
and mistaken belief. 
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Par. 7. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public’ and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated November 23, 1954, 
the initial decision in the instant matter of hearing examiner Abner 
E. Lipscomb, as set out as follows, became on that date the decision 
of the Commission. 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


The complaint in this proceeding charges the respondents with 
unfair and deceptive acts and practices in violation of the Federal 
Trade Commission Act, in the advertising of a product designated 
as Kem-Kut, and chemically known as maleic hydrazide. Specifi- 
cally, respondents are charged with misrepresenting that Kem-Kut 
will retard the growth of lawns; will produce an even lawn; will make 
lawn-mowing unnecessary; will make grass greener, thicker and 
more luxurious; and that it is safe and will not adversely affect the 
appearance of the lawn. At the initial hearing, the first of the above 
allegations, that Kem-Kut, when applied to lawns, will retard the 
growth thereof, was abandoned on the record by counsel supporting 
the complaint as being contrary to fact. 

On October 4, 1954, respondents entered into an agreement with 
counsel supporting the complaint, and, pursuant thereto, submitted 
to the hearing examiner a stipulation for a consent order disposing 
of all issues remaining in this proceeding. 

Respondents are identified as individuals and copartners doing 
business as Loamium Company of America, located at 2 Kingsland 
Avenue, Harrison, New Jersey. 

Respondents admit all the jurisdictional allegations set forth in 
the complaint, and stipulate that the record herein may be taken 
as if the Commission had made findings of jurisdictional facts in 
accordance with such allegations. Respondents, in effect, request that 
their answer to the complaint herein, filed on November 17, 1953, 
be withdrawn, and expressly waive the filing of an answer to the 


complaint and further proceedings before the hearing examiner or 
the Commission. 
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It is stipulated that the signing of this stipulation is for settlement 
purposes only and does not constitute an admission by respondents 
that they have violated the law as alleged in the complaint. 

Respondents agree that the order contained in said stipulation shall 
have’the same force and effect as if made after full hearing, presenta- 
tion of evidence, and findings and conclusions thereon, and expressly 
waive all right, power and privilege to contest the validity of said 
order. Said stipulation recites that said complaint may be used in 
construing the terms of said order, and that said order may be altered, 
modified or set aside in the manner provided by statute for orders of 
the Commission. 

It is specifically agreed that said Stipulation For Consent Order, 
together with the complaint, shall constitute the entire record in 
this proceeding. Inasmuch as this initial decision, and the decision 
of the Commission, if it affirms such initial decision, must hereafter 
also become part of the record, the aforesaid provision of the stipu- 
lation is interpreted to mean that it is agreed that the complaint 
and. Stipulation For Consent Order shall constitute the entire record 
upon which the initial decision herein shall be based. It is further 
agreed that the order contained in said stipulation may be entered 
without further notice upon the record, in. disposition ‘of this 
proceeding. teats Fe nt 

In view. of the provisions of the stipulation as outlined above, and 
the fact that the order embodied in the stipulation differs from the 
order accompanying the complaint only in the omission of the pro- 
hibition, “Will retard the growth of lawns,” which was abandoned 
on the record by counsel supporting the complaint, it appears that 
the Stipulation For Consent Order should be accepted, and that such 
action, together with the issuance of the order contained in the stipu- 
lation, will resolve all the issues arising by reason of the complaint 
in this proceeding, and will safeguard the public interest to the 
same extent as could be accomplished by full hearing and all other 
adjudicative procedure waived in said stipulation. Accordingly, the 
hearing examiner, in consonance with the terms of said agreement, 
accepts the Stipulation For Consent Order submitted herein; grants 
respondents’ request that their answer to the complaint herein, here- 
tofore submitted, be withdrawn; and issues the following order: 

It is ordered, That the respondents Malcolm E. Smith, Jr., Casper 
Pinsker, Jr., and Richard H. Davimos, individually and as copartners, 
doing business as Loamium Company of America, or under any other 
name, and respondents’ agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with 
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the offering for sale, sale and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of their chemical 
plant growth inhibitor designated as Kem-Kut, or any other product 
of substantially similar composition or possessing substantially sim- 
ilar properties, whether sold under the same name or under any other 
name, do forthwith cease and desist from representing, directly or by 
implication, that the use of said product: 

1. Will produce an even lawn; 

2. Makes lawn mowing unnecessary 5 

3. Makes grass greener, thicker or more luxurious; 

4. Is safe or will not adversely affect the appearance of a lawn. 

It is further ordered, That the answer to the complaint herein, 
filed by respondents on November 17, 1953, be, and the same hereby 
is, withdrawn from the record. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That respondents Malcolm E. Smith, Jr., Casper 
Pinsker, Jr., and Richard H. Davimos, individuals and copartners 
doing business as Loamium Company of America, shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of November 23, 1954]. 
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Opinion 


In THE MATTER or 
WILL-WELD MANUFACTURING COMPANY ET AL. 
Docket 5922. Complaint, Sept. 11, 1951—Order, Nov. 24, 1954 


Order setting aside cease and desist order issued Mar. 13, 1952, 48 F. T. ©. 965, 
and dismissing complaint for the reason'that said order went further than 
necessary to apprise users of potential dangers involved in the use of 
respondents’ welding machines and also required respondents to make con- 

siderably more disclosures as to such dangers than other sellers of sim- 

_ ilar products were required to make; the matter being settled by respondents’ 
subsequent execution of an informal stipulation and agreement to cease and 
desist. 

Before Mr. Webster Ballinger, hearing examiner. 

Mr. John M. Russell for the Commission. 


OPINION OF THE COMMISSION 

Per Curiam: 

The Commission on September 11, 1951, issued its complaint 
against the respondents charging them with the use of unfair and 
deceptive acts and practices in connection with the advertising and 
sale of unassembled home welding machines. Respondents filed their 
answer denying the material allegations of the complaint. There- 
after a hearing was held in Washington, D. C., before a hearing 
examiner of the Commission at which five pieces of advertising mate- 
rial used by the respondents were introduced in evidence and the testi- 
mony of an electrical safety engineer employed by the National 
Bureau of Standards was taken. Respondents were not represented-at 
this hearing and they did not exercise their right to request a hearing 
for the purpose of taking testimony in opposition to the complaint. 

The hearing examiner on December 29, 1951, filed his initial decision 
in which he found the facts to be substantially as alleged in the com- 
plaint and ordered the respondents to cease and desist from: 

(1). Representing, directly or indirectly, that their electric home 
welding machine, made by the assembling of the various parts sold 
hy them for a complete machine, will operate consistently and safely 
on the-electric circuit ordinarily found in a home with a 30 ampere 
fuse. 

(2) Selling or offering for sale their electric home welding machine 
without, in large type appearing in all literature relating thereto, 
expressly informing the purchaser or purchasers that their home weld- 
ing machine cannot be safely connected with the electric current 
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ordinarily found in a home by an ampere fuse in excess of 15 amperes 
and that the use of a larger fuse may:cause an overloading of the 
electric circuit and produce a dangerous fire-hazard condition. 

Respondents filed a notice of their intention to appeal from this 
decision of the hearing,examiner but the appeal was not perfected. 
The Commission on March 13, 1952, adopted the hearing examiner’s 
decision as its decision. 

Upon our own motion we have reconsidered our decision in this 
matter. We have also considered our action in other matters involving 
similar advertising representations. It now appears that the order 
goes further in its requirements than is necessary to adequately 
apprise users and prospectve users as to the potential dangers in- 
volved. It also appears that the order in this case requires the re- 
spondents to make considerably more disclosures with respect to the 
dangers involved in the use of their welding machines than we have 
required other sellers of similar products to make. 

Subsequent negotiations between the Commission’s Bureau of Con- 
sultation and the respondents have resulted in the execution by the 
respondents of an informal stipulation as to the facts and agreement 
to cease and desist in which the respondents. agree to cease and desist 
from offering for sale or selling for home use their welding machine, 
assembled from the various parts sold by them for a complete 
machine: : 

(1) Without making in all their advertising a clear and affirmative 
disclosure as to the proper wiring and fusing of the circuit on which 
the machine is used; and ~ . 

(2) Unless on said welder, or accompanying it, there is a notice 
as to the proper wiring and fusing of the circuit on which the machine 
is used, together with a clear “Warning” or “Caution” that failure to 
follow this direction may create a dangerous fire hazard. 

It is our opinion that.this stipulation and agreement to cease and 
desist is adequate and appropriate to prevent a continuation or re- 
sumption of the unfair and deceptive acts and practices in which the 
respondents were found to have engaged and that it would be in the 
public interest to reopen this proceeding, vacate and set aside the order 
to cease and desist, and dismiss the complaint without prejudice. An 
order to that effect will be entered. 


ORDER REOPENING PROCEEDING, VACATING AND SETTING ASIDE ORDER TO 
CEASE AND DESIST AND DISMISSING COMPLAINT WITHOUT PREJUDICE 
The Commission, on its own motion, having reconsidered its deci- 

sion of March 13, 1952, in this matter, and having determined, for 
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the reasons appearing in the accompanying opinion, that this pro- 
ceeding should be reopened ; that the order to cease and desist should 
be vacated and set aside; and that the complaint should be dismissed 
without prejudice: 

It ts ordered, That this proceeding be, and it hereby is, reopened. 

It is further ordered, That the order to cease and desist entered 
herein on March 138, 1952, be, and it hereby is, vacated and set aside. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed without prejudice to the right of the Commission to insti- 
tute further proceedings should the facts warrant such action. 


- 1See 48 F. T. C. 965. 
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In THe MATTER OF 
CHARLES ANTELL, INC. ET AL. 


ORDER REOPENING PROCEEDING AND MODIFYING ORDER TO CEASE 
AND DESIST, AND OPINION OF THE COMMISSION 


Docket 6102. Order and Opinion, Nov. 26, 1954 


Order modifying cease and desist order of December 19, 1953,’ to’ bring it into 
conformity with the:stipulated facts so as to prohibit representations that 
the main ingredient from a percentage standpoint in respondents’ product 
“Charles Antell Formula No. 9” was lanolin, and that said product would 
remedy the cause of cracked or split hair. 

Before Mr. John Lewis, hearing examiner. 
Mr. William L. Pencke for the Commission. 
Mr. Bernard H. Herzfeld, of Baltimore, Md., for respondents. 


Modified Order 


It is ordered, That: the respondent Charles Antell, Inc., a cor- 
poration, and its officers and respondents, Charles D. Kasher, 
Leonard L. Rosen and Julius J. Rosen, individually, and respondent 
T. A. A., Inc., a corporation, and its officers, and respondents’ 
respective agents, representatives and employees, directly or through 
any corporate, or other device, in connection with the offering for sale, 
sale or distribution of Charles Antell Formula No. 9 and Charles 
Antell Shampoo, or any products of substantially similar composition 
or possessing substantially similar properties, whether sold under the 
same names or any other names, do forthwith cease and desist from, 
directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents directly or through inference, 

(a) With respect to Charles Antell Formula No. 9: 

(1) That the main ingredient in said product from a percentage 
standpoint is lanolin; 

(2) That lanolin is the only natural oil or grease that is absorbed 
by the hair or scalp or that the lanolin in said product is absorbed by 
the scalp to the extent that it will reach the roots of the hair; 

(3) That the lanolin in said product will cleanse the hair; 
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(4) That its use will loosen the scalp or constitute an effective treat- 
ment for dandruff or infected scalp; 

(5) ‘That it will remedy the cause of cracked or split hair; 

(6) That the use of said product, as directed or otherwise, will 
promote the growth of the hair; 

(7) That the use of said product will give the hair health or vitality, 
except to the extent that brushing, pulling and massaging of the hair 
_ and scalp with said product regularly serves as a stimulant to circu- 
lation around the hair roots and thereby helps maintain normal scalp 
and hair health; 

(8) That the use of said products will not change the color of the 
hair or will not leave grease on the hair, unless such representation 
is limited to cases where said product is used in moderate amounts as 
directed ; 

(9) That its use will cause the hair to curl; 

(10) That its use will prevent the loss of hair or baldness. 

(b) With respect to Charles Antell Shampoo: That the hormones 
present in said product will have any cleansing action on the hair. 

2. Disseminating, or causing the dissemination of any advertise- 
ment by any means for the purpose of inducing or which is likely 
to induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of either of 
said products, which advertisement contains any of the representa- 
tions prohibited in Paragraph 1 hereof. 

It is further ordered, That respondents Charles Antell, Inc., a cor- 
poration, and its officers, and respondents Charles D. Kasher, Leonard 
L. Rosen and Julius J. Rosen, individually, and respondent T. A. ass 
Inc., a corporation, and its officers, and respondents’ respective agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distri- 
bution in commerce as “commerce” is defined in the Federal Trade 
Commission Act, of the product known as Hexachlorophene Soap, or 
any other soap or product of substantially similar properties, whether 
sold under the same name or any other name, do herewith cease and 
desist from: 

1. Misrepresenting, directly or by implication, the effectiveness of 
said soap as a cleansing agent. 

2. Representing, directly or by implication, that the use of said 
soap will prevent impetigo or cradle cap in case of babies or prevent 
the development of pimples, boils, blackheads or other skin blemishes 
generally. 
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It is further ordered, That respondents Charles Antell, Inc., a cor- 
poration, and its officers, and respondents Charles D. Kasher, Leonard 
L. Rosen and Julius J. Rosen, individually, and respondent i. Az\A., 
Inc., a corporation, and its officers, and respondents’ respective agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distri- 
bution in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of any article of merchandise do forthwith cease 
and desist from representing, directly or by implication: 

That it is being sold at a reduced price when such price is the price 
at which the article is usually and regularly sold. 


The order is published as modified by Commission order reopening 
proceeding and modifying order to cease and desist, as follows: 

This matter having come on to be heard by the Commission upon 
respondents’ motion to modify the order entered herein on December 
18, 1953, and answer thereto by counsel supporting the complaint; and 

The Commission having determined, for the reasons appearing 
in the accompanying opinion, that this proceeding should be reopened 
and the order to cease and desist modified in the respects requested 
by the respondents: 

It is ordered, That this proceeding be, and it hereby is, reopened 
for the purpose of modifying paragraphs 1 (a) (1) and 1 (a) (5) of 
the order to cease and desist entered herein on December 18, 1953. 

It is further ordered, That paragraph 1 (a) (1) of said order to 
cease and desist, which now reads: 

“That the main ingredient in said product is lanolin”; be, and it 
hereby is, modified to read : 

“That the main ingredient in said product from a percentage stand- 
point it lanolin” . 
and that paragraph 1 (a) (5) of said order to cease and desist, which 
now reads: 

“That it will remedy the cause of cracked or split hair or will 
remedy the damage caused by improper dyeing of the hair, per- 
manents, burning or other harmful practices having to do with the 
hair”; 
be, and it hereby is, modified to read: 

“That it will remedy the cause of cracked or split hair.” 


Commissioner Mrap dissenting for the reason that he would reopen 
and remand the case for the purpose of taking evidence as to the 


factual questions raised by respondents’ motion. 
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OPINION OF THE COMMISSION 


By Gwynne, Commissioner : 

This is a motion by respondents for the modification of an order to 
céase and desist on the ground that certain parts of said order are 
not justified by the facts. 

The complaint charged unfair and deceptive acts and practices in 
the advertising of a product for the hair known as Charles Antell 
Formula No. 9. <A stipulation was entered into as to the facts and the 
initial decision based thereon became the decision of the Commission 
December 18, 1953. 

In paragraph 1 (a) (1) of the order the respondents were directed 
to cease and desist from representing “That the main ingredient in 
said product is lanolin.” Respondents’ motion requests that said 
inhibition should be modified to read “That the main ingredient in 
said product from a percentage standpoint is lanolin.” The reason 
for the modification is that the stipulated facts are that “The main 
ingredient in said product from a percentage standpoint is not lanolin, 
but the lanolin present in the product is of full strength or maximum 
potency.” 

Counsel supporting the complaint makes no objection to this part 
of the motion. 

The suggested amendment would bring the order into conformity 
with the agreed facts and therefore the motion with regard to para- 
graph 1 (a) (1) is granted. 

“(5) That it will remedy the cause of cracked or split hair or will 
remedy the damage caused by improper dyeing of the hair, perma- 
nents, burning or other harmful practices having to do with the hair.” 

Respondents’ motion would strike out the italicized part of the 
above order. On this point the stipulation provides as follows: 

“The use of said product will make the hair less brittle and more 
pliable and improve the appearance of hair that is cracked, split or 
otherwise damaged by improper dyeing, permanents, burning and 
other harmful practices, but its use will not remedy the cause of 
cracked or split hair.” 

The finding made by the Hearing Examiner was in similar language. 

The agreed facts clearly set forth that the use of the formula will 
not remedy the cause of cracked or split hair and that part of the order 
is not questioned. There is no direct statement in the stipulation or 
findings as to whether use of the product will or will not remedy the 
damage caused by improper dyeing, permanents, burning or other 
harmful practices unless improving of the appearance of damaged 
hair can be said to be a remedy of such damage. It appears that 
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cracked or split hair may be caused by improper dyeing, permanents, 
burning and other harmful practices. It also appears that there may 
be other damage but just what that damage may be is not disclosed 
nor do the facts set out whether use of the product will or will not 
remedy such damage. 

Counsel supporting the complaint argues that the clear and obvious 
meaning of the finding is “that where there is hair that is cracked 
and split due to the enumerated causes, the efficacy of said formula 
No. 9 is limited to improving the appearance of the hair.” 

This is a possible construction of the sentence; however, the find- 
ing, together with any inference properly drawn therefrom, are not 
clear enough to warrant that part of the order which is in question. 

It is therefore directed that respondents’ motion be granted; that 
paragraph 1 (a) (1) be modified to read as follows: 

“(1) That the main ingredient in said product from a percentage 
standpoint is lanolin.” 


and that paragraph 1 (a) (5) be modified to read as follows: 

“(5) That it will remedy the cause of cracked or split hair.” 
It is further directed that an order in accordance herewith be 
prepared and filed. 

Commissioner Mead dissents for the reason that he would reopen 
and remand the case for the purpose of taking evidence as to the fac- 
tual questions raised by respondents’ motion. 
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Complaint 


In THE Matrer or 


BROOKLYN PAINT & WALLPAPER DEALERS 
ASSOCIATION, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT 


Docket 6224. Complaint, June 29, 1954—Decision, Dec. 2, 1954 


Consent order requiring a trade association and its 182 member retailers of 
paint and wallpaper to cease concertedly classifying particular purchasers 
or groups of purchasers as legitimate or illegitimate, acting to induce 
suppliers to refrain from selling to disapproved dealers, and boycotting 
suppliers who disregarded their requests. 

Before Mr. Frank Hier, hearing examiner. 
Mr. Everette MacIntyre for the Commission. 
Proskauer, Rose, Goetz & Mendelsohn, of New York City, for 
respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by the said Act, the Fed- 
eral Trade Commission, having reason to believe that the Brooklyn 
Paint & Wallpaper Dealers Association, Inc., its officers, Board of 
Governors and members, named or referred to in the caption hereof 
and hereinafter referred to as respondents, have violated the pro- 
visions of the said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParagrapH 1. Respondent, Brooklyn Paint & Wallpaper Dealers 
Association, Inc., is an association of members organized and existing 
as a corporation under the laws of the State of New York, with its 
principal office and place of business located at 166 Montague Street, 
Brooklyn, New York. Sometimes hereinafter it will be referred to 
as respondent “Association.” 'The membership of the said respondent 
Association is composed of approximately 182 individuals, partner- 
ships and corporations located in the metropolitan area of New York, 
New York, and who are engaged in the distribution of paint and wall- 
paper and kindered lines of merchandise at retail. All members of 
respondent Association are hereby made respondents herein and some- 
times hereinafter will be referred to as respondent “Members.” 
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Said respondent Association was organized for the ostensible pur- 
pose of promoting trade practices approved by them collectively. It 
also appears that one of the objects of respondent Association was 
to act for members collectively. The names and addresses of the offi- 
cers are as follows: 


Marvin Passick, President, Bernard Gladstone, Treasurer, 
9504 Church Avenue, 924 Broadway, 

Brooklyn, New York. Woodmere, Long Island. 
Maxwell M. Schames, Vice President, Sidney Beyer, Executive Secy., 
477 Livonia Avenue, 166 Montague Street, 
‘Brooklyn, New York Brooklyn, New York. 


The names and addresses of the members of the Board of Governors 
of said respondent Association, who individually and as members of 
said Board are named as respondents herein, are as follows: 


Max Brudner, Mac Neier, 

3411 Church Ave., 65-03 Grand Ave., 
Brooklyn, New York Maspeth, Long Island 
Maxwell M. Schames, David Neiss, 

477 Livonia Ave., 1105 Coney Island Ave., 
Brooklyn, New York Brooklyn, New York 
Gerald H. Cobin, Louis Padnick, 

60-02 Roosevelt Ave., 7215 New Utrecht Ave., 
Woodside, Long Island Brooklyn, New York 
Martin E. Erwich, Murray Rein, 

1806 Avenue U, 5217 Church Ave., 
Brooklyn, New York Brooklyn, New York 
William A. Goldsmith, Samuel Resnick 

275-A Reid Ave., 84-29 Roosevelt Ave., 
Brooklyn, New York Jackson Heights, New York 
Albert Lefland, Charles Tyler, 

113-03 Queens Blvd., 409 Utica Ave., 

Forest Hills, L. I. Brooklyn, New York 
David Levine, Louis Weinstein, 

348 Central Ave., 5022 Ft. Hamilton Parkway, 
Lawrence, Long Island Brooklyn, New York 
Isadore Malacoff, George Weston, 

1764 Nostrand Ave., 8503 Third Ave., 
Brooklyn, New York Brooklyn, New York 


The membership of respondent Association constitutes a class so 
numerous and changing as to make it impracticable to specify here the 
name of each present member. The following, among others, are 
members of respondent Association, are fairly representative of the 
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whole membership and are named as respondents herein in their in- 
dividual dual capacities, in their capacities as members of respondent 
Association and as representatives of all members of respondent Asso- 
ciation as a class, including those not herein specifically named: 


Passick’s Color Mart, 
9504 Church Avenue, 
Brooklyn, New York 

M. Schames & Son, 

477 Livonia Avenue, 
Brooklyn, New York 
Gladstone & Sons, 

924 Broadway, 
Woodmere, Long Island 
Hmbe Paint & Wallpaper Co., 
3411 Church Avenue, 
Brooklyn, New York 
Paint Masters, Inc. 
60-02 Roosevelt Avenue 
Woodside, Long Island 
Arrow Paint Company, 
1806 Avenue U, 
Brooklyn, New York 


David Malacoff & Company, 
1764 Nostrand Avenue, 
Brooklyn, New York 


Irmac Paint & Wallpaper Co., Inc., 


65-03 Grand Avenue, 
Maspeth, Long Island 
Brooklyn Paint Supply Co., 
1105 Coney Island Avenue, 
Brooklyn, New York 

Louis Padnick & Sons, Inc., 
7215 New Utrecht Avenue, 
Brooklyn, New York 

S. Rein & Son, 

5217 Church Avenue, 
Brooklyn, New York 
Resnick’s, 

84-29 Roosevelt Avenue, 
Jackson Heights, New York 


Charles-Howard Wallpaper Co., 
409 Utica Avenue, 

Brooklyn, New York 

Atlantis Paint & Shellac Co., Inc., 
5022 Ft. Hamilton Parkway, 
Brooklyn, New York 

Weston Paint & Wallpaper Co., 
8503 Third Avenue, 

Brooklyn, New York 

Par. 2. The respondent Members of respondent Association, con- 
sisting of approximately 182 individuals, co-partnerships and cor- 
porations, are located in the metropolitan area of New York, New 
York, and are engaged in the business of selling, at retail, paint, wall- 
paper and kindred merchandise. 

Said respondent Members of respondent Association are now and 
have been, during all the times mentioned herein, in free, active and 
substantial competition with others engaged in the sale, at retail, of 
paint, wallpaper and kindred merchandise, except insofar as that 
competition has been hindered, lessened, restricted and eliminated by 
the acts, methods and practices hereinafter set forth. In that connec- 
tion, respondent Members purchase for resale, paint, wallpaper and 


Goldsmith Paint Supplies, 
275-A Reid Avenue, 

Brooklyn, New York 

Nu-Mode Wallpaper Corp., 
113-03 Queens Blvd., 

Forest Hills, L. I. 

W & L Paint & Wallpaper Co., 
348 Central Avenue, 
Lawrence, Long Island 
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kindred merchandise directly from manufacturers or importers there- 
of located in various states, and said manufacturers of said products 
when so purchased from their respective places of business in other 
States, cause the same to be transported to said respondent Members 
or to consignees designated by respondent Members into States other 
than the State of manufacture or import. Competitors of respondent 
Members likewise engage in transactions in interstate commerce. Such 
commerce has been hindered and is being interfered with by respond- 
ents through the acts, methods, practices and policies hereinafter set 
forth. The respondent Members comprise a substantial part of the 
retailers engaged in such resale of paint, wallpaper and kindred mer- 
chandise in some areas of metropolitan New York, New York. 

Par. 3. Respondent Members of said respondent Association, acting 
in cooperation with each other and through and in cooperation with 
said respondent Association and its officers and Board of Governors, 
and each of them, during the period of time, to wit, from March, 
1958, to the date of this complaint, have entered into and carried out 
a planned common course of action, understanding, agreement, com- 
bination and conspiracy among themselves and with and through 
respondent Association, its officers and Board of Governors, and 
others not parties respondent herein, to hinder and restrain competi- 
tion in the interstate sale and distribution of paint, wallpaper and 
kindred lines of merchandise to retailers, and in turn, to hinder and 
suppress competition in the resale of such products at retail. Pur- 
suant to, and as a part of said planned common course of action, 
understanding, agreement, combination and conspiracy, and in 
furtherance thereof, the respondents have acted in concert and in 
cooperation with each other in doing, among others, the following 
acts and things: 

1. Urged all members of respondent Association to inquire of manu- 
facturers and other suppliers of paint, wallpaper and kindred mer- 
chandise, whether such suppliers subscribed to the policy of restric- 
ting sales to “recognized” and “legitimate” paint and wallpaper 
dealers ; 

2. Used the offices of respondent Association to advise respondent 
Members that some manufacturers and suppliers of paint, wallpaper 
and kindred merchandise “are making no bones about selecting out- 
lets other than the legitimate paint and wallpaper dealer,” and urged 
such members to “CLOSE RANKS,” “LET’S FACE IT!” and “WE 
FIGHT BACK—OR PERISH!”; 

3. Acted through the representatives of respondent Association in 
inducing manufacturers and suppliers of paint, wallpaper and kindred 
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merchandise to refrain from selling some retailers and to discontinue 
selling to a number of other retailers not classified by respondents as 
paint and wallpaper dealers. 

4. Acted to boycott manufacturers and other suppliers of paint, 
wallpaper and kindred merchandise, who disregarded requests of 
respondents that such manufacturers discontinue sales to certain 
competitors of respondents. 

Par. 4. The results of said planned common course of action, under- 
standing, agreement, combination, conspiracy, and the acts and things 
done thereunder and pursuant thereto by said respondents, as herein- 
before set forth, are contrary to public policy because of their dan- 
gerous tendency unduly to hinder competition or create a monopoly, 
and, therefore, constitute unfair acts and practices and unfair methods 
of competition within the intent and meaning of Section 5 of the 
Federal Trade Commission Act. 


DECISION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated December 2, 1954, 
the initial decision in the instant matter of hearing examiner Frank 
Hier, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY FRANK HIER, HEARING EXAMINER 


Complaint herein was issued by the Federal Trade Commission 
June 29, 1954, charging respondents with combination, conspiracy 
and agreement to boycott manufacturers and other suppliers of paint, 
wallpaper, and kindred merchandise who sold to competitors of re- 
spondents and to use other means to restrict such sales to respondents 
or to firms approved by them, in violation of Section 5 of the Federal 
Trade Commission Act. After service of the complaint upon respond- 
ents and the filing of answer thereto by them, counsel for respondents 
entered into a stipulation with counsel suporting the complaint for 
consent order. Said stipulation provides that respondents admit all 
the jurisdictional allegations set forth in the complaint and stipulate 
that the record herein may be taken as if the Commission had made 
findings of jurisdictional facts in accordance with such allegations. 
Said stipulation further provides that respondents withdraw their 
answer to the complaint, expressly waive the filing of answer, a hear- 
ing before a hearing examiner, the making of findings of fact or con- 
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clusions of law by the hearing examiner or the Commission, the filing 
of exceptions and oral argument before the Commission and all 
further and other procedure before the hearing examiner and the Com- 
mission to which respondents may be entitled. Respondents further 
agree in said stipulation that the order hereinafter made shall have the 
same force and effect as if made after full hearing, presentation of evi- 
dence, and findings and conclusions thereon, that the complaint may be 
used in construing the terms of the order agreed upon and they specifi- 
cally waive any and all right, power, or privilege and challenge or con- 
test the validity of the order entered in accordance with this stipula- 
tion, and that the latter, together with the complaint, shall constitute 
the entire record herein. It is further provided that such stipulation is 
for settlement purposes only and constitutes no admission by respond- 
ents of any violation of law as charged in the complaint. 

In view of the provisions of the stipulation for consent order as 
outlined above, it appears that respondents’ request to withdraw their 
answer to the complaint should be granted, and that such action, to- 
gether with the issuance of the order agreed upon in said stipulation, 
will resolve all of the issues arising by reason of the complaint and 
respondents’ answer thereto, will appropriately dispose of this pro- 
ceeding and will adequately safeguard the public interest to the same 
extent as could be accomplished by trial. 

Accordingly, the hearing examiner, grants respondents’ request to 
withdraw their answer, accepts, as in the public interest, the stipula- 
tion for consent order agreed upon by all counsel, directs that the 
same be filed, and in consonance with the terms thereof issues the 
following order: : 

ORDER 


It is ordered, That the respondents, Brooklyn Paint & Wallpaper 
Dealers Association, Inc., a membership corporation, its officers: 
Marvin Passick, President, Maxwell M. Schames, Vice President, 
Bernard Gladstone, Treasurer, and Sidney Beyer, Executive Secre- 
tary, individually and as officers of said respondent, Brooklyn Paint 
& Wallpaper Dealers Association, Inc., the members of the Board 
of Governors of Brooklyn Paint & Wallpaper Dealers Association, 
Inc.: Maxwell M. Schames, Max Brudner, Gerald H. Cobin, Martin 
KE. Erwich, William A. Goldsmith, Albert Lefland, David Levine, 
Isadore Malacoff, Mac Neier, David Neiss, Louis Padnick, Murray 
Rein, Samuel Resnick, Charles Tyler, Louis Weinstein and George 
Weston, individually and as members of said Board of Governors, 
the members of Brooklyn Paint & Wallpaper Dealers Association, 
Inc., and Passick’s Color Mart, M. Schames & Son, Gladstone & Sons, 
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Embe Paint & Wallpaper Co., Paint Masters, Inc., Arrow Paint Com- 
pany, Goldsmith Paint Supplies, Nu-Mode Wallpaper Corp., W & L 
Paint & Wallpaper Co., David Malacoff & Company, Irmac Paint Co., 
Inc., Brooklyn Paint Supply Co., Louis Padnick & Sons, Inc., S. Rein 
& Son, Resnick’s, Charles-Howard Wallpapers Co., Atlantis Paint & 
Shellac Co., Inc., and Weston Paint & Wallpaper Co., directly or in- 
directly, individually and as representatives of all members of Brook- 
lyn Paint & Wallpaper Dealers Association, Inc., in connection with 
the purchase or sale or with or in connection with the offer to purchase 
or sell or distribute paint, wallpaper and kindred merchandise in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from entering into, cooperating 
in, carrying out or continuing in a planned common course of action, 
understanding, agreement or conspiracy between any one or more of 
said respondents and others not parties hereto, to do or perform any 
of the following acts, practices or things: 

1, Acting to classify any particular purchaser or group of pur- 
chasers as legitimate paint and wallpaper dealers for the purpose or 
with the effect of classifying other purchasers as illegitimate paint 
and wallpaper dealers; 

2. Requesting a manufacturer, or other supplier, to refrain from 
selling or offering to sell or making available, for purchase, to any 
purchaser, paint, wallpaper or kindred merchandise; 

3. Acting in any manner or through any method or means to boy- 
cott any manufacturer or supplier of paint, wallpaper or kindred 
merchandise; 

4, Utilizing the offices of any representative in any association or 
any other agency to do or perform or to aid or abet in doing or per- 
forming anything prohibited by any provision of this order. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of December 2, 1954]. 

Commissioner Mason concurs on the basis of his own opinion that 
the phrase “members herein” embodied in the order to cease and desist 
and the phrase “respondents herein” embodied in the order to file 
‘report of compliance, impose no individual civil liability upon any 
person, who, even though a member of a class sued, neither was 
served with the complaint nor consented to the order. 
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In tHE MATTER OF 
BOND VACUUM STORES, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT 


Docket 6209—Complaint, May 27, 1954—Decision, Dec. 9, 1954 


Consent order requiring a concern in Washington, D. C., to cease advertising 
falsely that certain vacuum cleaners and sewing machines were offered 
for sale when such offers were not bona fide, that it operated stores in 
principal cities, gave big trade-in allowances on customers’ old merchan- 
dise, and furnished a five-year guarantee on its reconditioned Singer sew- 
ing machines; to cease representing fictious prices as the customary prices 
of their merchandise; and to cease charging customers a “recording fee” 
when it did not record its sales contracts but retained the money thus col- 
lected for its own use. 

Before Mr. Loren H. Laughlin, hearing examiner. 
Mr. Michael J. Vitale for the Commission. 


Kamerow & Kamerow, of Washington, D. C., for respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Bond Vacuum Stores, 
Inc., a Delaware corporation, and Albert Hyatt, Philip Morris, 
Harold Stengel and Julius Langsner, individually and as officers of 
said corporation, hereinafter referred to as respondents, have violated 
the provisions of said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacraPH 1. Respondent Bond Vacuum Stores, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Delaware, with its office and principal place 
of business located at 610 Ninth Street, Northwest, Washington, 
D.C. Respondents Albert Hyatt, Philip Morris, Harold Stengel and 
Julius Langsner are individuals and president, vice-president-treas- 
urer, vice president and secretary, respectively, of the corporate re- 
spondent. These individual respondents formulate, control and direct 
the policies, acts and practices of the corporate respondent. Their’ 
address is the same as that of the corporate respondent. 


Ou. 
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Par. 2. The respondents are now, and for several years last past 
have been, engaged in the sale and distribution, among other things, 
of vacuum cleaners and sewing machines. In the course and conduct 
of their said business respondents have caused their vacuum cleaners 
and sewing machines when sold, to be transported from their place 
of business at the aforesaid address to purchasers thereof located in 
the District of Columbia and in various States of the United States. 
They maintain, and at all times mentioned herein have maintained, 
a course of trade in said products in commerce in the District of Col- 
umbia and between the District of Columbia and various States of 
the United States. Their volume of trade in said commerce has been 
and is substantial. 

Par. 8. At all times mentioned herein respondents have been, and 
are now, in direct and substantial competition with other corpora- 
tions, firms and individuals engaged in the sale and distribution of 
vacuum cleaners and sewing machines in commerce. | 

Par. 4. In the course and conduct of their business, as aforesaid, and 
for the purpose of inducing the purchase of their vacuum cleaners 
and sewing machines, the respondents have engaged in extensive 
advertising in newspapers and on television and radio. Among and 
typical of the statements and representations made in such adver- 
tising relating to their said products are the following: 

ACT NOW! QUANTITIES LIMITED 
BOND RECONDITIONED 
ELECTROLUX 
COMPLETE WITH 8 ATTACHMENTS 
(Picture of vacuum cleaner) 
RECONDITIONED BY 
BOND EXPERTS 
WITH BOND PARTS 
1-Year Guarantee parts and labor 
$10.95 
FREE HOME DEMONSTRATION 
Big trade-in allowance for your 
old vacuum cleaner 
BOND 
Vacuum Stores, Inc. 
610—9th St. N. W. 
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PHONE NOW! 

Ex. 3-5380 for Free Home Demonstration 
RECONDITIONED PORTABLE ELECTRIC 
SINGER 
Plus Atno extra cost 

Pinking Shears with 
every Machine purchased 
(Picture of Singer sewing machine) 
$21.50 5 Years’ Guarantee 
Full cash price 
HASY TERMS ARRANGED 
Free Home Demonstration 
Big Trade-In Allowance on Your Old Sewing Machine 
BOND 
Vacuum Stores, Ine. 
STORES IN PRINCIPAL CITIES 

Par. 5. By and through the use of the aforesaid statements and 
representations and others of similar import, but not specifically set 
out herein, respondents represented, directly or by implication: 

1. That they were making bona fide offers to sell reconditioned 
Electrolux vacuum cleaners and reconditioned Singer sewing machines 
at the low prices specified in the advertising and that the said prod- 
ucts would do a satisfactory job of cleaning and sewing, respectively ; 

2. That they operate stores in principal cities; 

3. That in connection with the sale of vacuum cleaners and sewing 
machines they will give big trade-in allowances on customers’ old 
cleaners and sewing machines; 

4. That they furnish a 5-year guarantee on their reconditioned 
Singer sewing machines. 

Par. 6. The aforesaid statements and representations were false, 
deceptive and misleading. In truth and in fact: 

1. The said cleaners and sewing machines would not do a satis- 
factory job of cleaning and sewing, respectively, and the said offers 
were not genuine or bona fide offers to sell the cleaners and sewing 
machines advertised, but were made for the purpose of obtaining 
leads and information as to persons interested in the purchase of vac- 
uum cleaners and sewing machines. After obtaining such leads, 
through responses to said advertisements, respondents’ salesmen called 
upon the persons so responding at their homes or waited upon them 
at respondents’ place of business and in many instances demonstrated 
such cleaners and sewing machines, well knowing that their perform- 
ance would be unsatisfactory; made no effort. to sell the advertised 
cleaners and sewing machines, but in many instances belittled and dis- 
paraged such cleaners and sewing machines and attempted to, and fre- 
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quently did, sell different and much more expensive vacuum cleaners 
and sewing machines to such persons; 

2. Respondents do not operate stores in principal cities. The store 
located at the address hereinabove set forth is the only store operated 
by respondents. 

8. Respondents do not make or give big trade-in allowance, or any 
trade-in allowances, on customers’ old cleaners and sewing machines 
when they purchase new or reconditioned cleaners and sewing ma- 
chines, since the price of the merchandise purchased in so-called trade- 
in transactions is increased to cover and take care of the so-called 
trade-in allowance made or given. 

4. Respondents’ 5-year guarantee is not a bona fide guarantee be- 
cause it does not set forth the terms thereof or the manner in which 
respondents will perform thereunder. Such a guarantee is confusing 
and misleading to the purchasing public. 

Par. 7. In addition to the foregoing, the respondents, in connection 
with the offering for sale and sale of vacuum cleaners and sewing 
machines, have misrepresented the regular and customary prices at 
which they sell their merchandise. In advertising literature such as 
instruction booklets which they exhibit to purchasers and prospective 
purchasers respondents have represented that the regular and cus- 
tomary price of their Kingston vacuum cleaner is $129.95; that the 
regular and customary price of their Monarch sewing machine is 
$189.50 and that the regular and customary price of their Kingston 
sewing machine is $199.50. These prices are fictitious and far in excess 
of the prices at which the respondents regularly and customarily sold 
the said merchandise. 

In connection with the sale of vacuum cleaners and sewing machines 
respondents have also engaged in the practice of charging purchasers 
an amount of $2.50 represented as being a “recording fee.” Respon- 
dents have not had any of their sales contracts recorded but have 
retained the money thus collected for their own use. 

Par. 8. The use by the respondents of the aforesaid false, decep- 
tive and misleading statements, representations and practices had 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations were true and because of such 
statements, representations and practices to purchase substantial 
quantities of respondents’ vacuum cleaners and sewing machines, 
particularly their more expensive vacuum cleaners and sewing ma- 
chines, As a result thereof, substantial trade in commerce has been 
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unfairly diverted to respondents from their competitiors and sub- 
stantial injury has been and is being done to competition in commerce. 

Par. 9. The aforesaid acts and practices, as herein alleged, are all 
to the prejudice and injury of the public and of respondents’ competi- 
tors and constitute unfair and deceptive acts and practices and unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated December 9, 1954, the 
initial decision in the instant matter of hearing examiner Loren H. 
Laughlin, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY LOREN H. LAUGHLIN, HEARING EXAMINER 


The Federal Trade Commission (hereinafter referred to as the 
Commission) on May 27, 1954, issued its complaint herein under the 
Federal Trade Commission Act against all of the above-named re- 
spondents, charging them with having committed certain alleged un- 
fair or deceptive acts and practices which purport to be violations of 
Section 5 of said Act. AIl respondents joined in an answer filed on 
June 18, 1954, after due service of the complaint upon each of them. 

On September 24, 1954, the respondent corporation, by its president 
and its attorney, and all individual respondents except Julius Langs- 
ner, both in person and by their attorney, stipulated in writing with 
counsel supporting the complaint that a consent order against such re- 
spondents be entered herein which stipulation was approved by the 
Director and Assistant Director of the Commission’s Bureau of Liti- 
gation. By said stipulation, among other things, said respondents 
admit all the jurisdictional allegations set forth in the complaint and 
stipulate that the record herein may be taken as if the Commission 
had more findings of jurisdictional facts in accordance with such alle- 
gations; that such stipulation is made for settlement purposes only, 
and does not constitute an admission by said respondents that they 
have violated the law as alleged in the complaint, and that respond- 
ents withdraw their said answer filed on June 18, 1954. 

It was further stipulated that the complaint, insofar as it concerns 
the respondent Julius Langsner, be dismissed for the reasons set 
forth in his affidavit executed August 27,1954, attached to said stipu- 
lation, which affidavit in substance states that theretofore having 
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held stock:in and having been a member of the Board of Directors 
of respondent Bond Vacuum Stores, Inc. in July 1953, the said Julius 
Langsner sold all of his said stock and thereupon severed all connec- 
tions with said corporations; and that neither as an employee or direc- 
tor of said respondent corporation did he ever formulate, control or 
direct its policies, acts and practices; and that he has no intention of 
again being connected in any way with said corporation or any 
similar corporation engaged in a like business, having been since 
August, 1949, and presently being employed by the United States 
Government. 

Said stipulation further provides that all the parties thereto ex- 
pressly waive a hearing before a Hearing Examiner or the Commis- 
sion, the making of findings of facts or conclusions of law by the 
Hearing Examiner or the Commission, and the filing of exceptions and 
oral argument before the Hearing Examiner and the Commission to 
which respondents may be entitled under the Federal Trade Com- 
mission Act or the Rules of Practice of the Commission; and that 
the cease and desist order therein set forth and hereafter made, shall 
have the same force and effect as if made after a full hearing, pre- 
sentation of evidence, and findings and conclusions thereon. Re- 
spondents further specifically waive any and all right, power or 
privilege to challenge or contest the validity of the order entered in 
accordance with said stipulation, and agree that the complaint herein 
may be considered in construing its terms in any further proceedings 
which may arise involving said order. 

_ The said stipulation for consent order and the accompanying affi- 
davit of respondent Julius Langsner were submitted on October 4, 
1954, by the Commission’s Bureau of Litigation to the undersigned 
Hearing Examiner duly designated by the Commission, for appro- 
priate action by him under Rule V of the Commission’s Rules of 
Practice. After due consideration, it appearing to the Hearing Exam- 
iner from the presentation of such matter that only such acts and 
practices alleged in the complaint as are unsupportable by evidence 
or are repetitious have been deleted from the sanctions of the proposed 
consent order and that the said stipulation and affidavit afford the 
basis for appropriate disposition of this proceeding, said stipulation 
and affidavit are accepted and ordered filed as a part of the record in 
this proceeding. The withdrawal of respondents’ answer is hereby 
approved. : : 

Upon the whole record as now made, in accordance with the said 
stipulation, the Hearing Examiner finds that the Commission has 
jurisdiction of the subject: matter of this proceeding and of all of 
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the parties respondent; that this proceeding is in the interest of the 
public; and that the following order as proposed in said stipulation 
is appropriate for the disposition of this proceeding, and the same 
therefore should be, and hereby is, entered as follows: 


ORDER 


It is ordered, That respondent Bond Vacuum Stores, Inc., a cor- 
poration, and its officers, respondents Albert Hyatt, Philip Morris, 
and Harold Stengel, individually and as officers of said corporation, 
and respondents’ representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution of vacuum cleaners and sewing machines, 
or other merchandise in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith ceause and desist from: 

1. Representing, directly or by implication, that certain merchan- 
dise is offered for sale when such offer is not a bona fide offer to sell 
the merchandise so offered; 

2. Representing that they operate more stores than they do in fact 
operate ; 

3. Representing, directly or by implication, that any merchandise 
sold or offered for sale by respondents is guaranteed, unless the nature 
and extent of the guarantee and the manner in which the guarantor 
will perform thereunder are clearly and conspicuously disclosed ; 

4. Representing, directly or by implication, that respondents usual 
or customary price of any merchandise is in excess of the price at 
which said merchandise is regularly and customarily sold by respond- 
ents in the normal course of respondent’s business. 

5. Requiring purchasers to pay sums of money to respondents rep- 
resented by them as being for recording fees or for other expenses 
to be paid to others by respondents, when such sums are retained by 
respondents. 

It is further ordered, That the complaint insofar as it relates to 
the respondent Julius Langsner be, and the same is, hereby dismissed. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent, Bond Vacuum Stores, Inc., a 
corporation, and its officers, and Albert Hyatt, Philip Morris, and 
Harold Stengel, individually and as officers of said corporation, shall 
within sixty (60) days after service upon them of this order, file with 
the Commission a report in writing, setting forth in detail the manner 
and form in which they have complied with the order to cease and 


desist [as required by said declaratory decision and order of Decem- 
ber 9, 1954]. 
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In THE MAtTrer oF 


BENJAMIN MALTZ AND MARSHALL MALTZ TRADING 
AS BENMAR SALES COMPANY 


ORDER, OPINION ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6128. Complaint, Oct. 26, 19583—Decision, Dec. 17, 1954 


Order requiring an individual in Chicago to cease supplying push cards or 
other lottery devices designed for use in the sale of watches and other 
merchandise to the public, and selling merchandise by means of a game of 
chance, etc. 

Before Ur. James A. Purcell, hearing examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. Asher Feren, of Chicago, Ill., for Marshall Maltz. 


ORDERS AND DECISION OF THE COMMISSION 


Order modifying initial decision and adopting such decision as 
modified and order to file report of compliance, Docket 6128, Decem- 
ber 17, 1954, follows: 

This case having come on for hearing before the Commission upon 
the appeal filed by respondent Marshall Maltz from the initial decision 
of the hearing examiner; and 

The Commission having determined that the contentions urged by 
that respondent in support of the appeal are without merit and that 
the appeal should be denied ; and 

The Commission, for reasons stated in its opinion which is sep- 
arately issuing herein, having additionally determined that the find- 
ings as to the facts and conclusion contained in the initial decision 
are free from substantial error and should be adopted but that the 
provisions of the order to cease and desist as contained in the initial 
decision are inappropriate and that the record requires that they be 
modified : 

It is ordered, That the appeal from the initial decision be, and it 
hereby is, denied. 

It is further ordered, That the prohibitory language of the order to 
cease and desist as contained in the initial decision be, and it hereby 
is, modified to read as follows: 

It is ordered, 'That respondent Marshall Maltz, individually and 
trading under the name of Benmar Sales Company, or under any other 
name or names, and his representatives, agents and employees, directly 
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or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution of watches or other articles of mer- 
chandise in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from : 

1. Supplying to or placing in the hands of others push cards, punch- 
boards, or other lottery devices, either with other merchandise or 
separately, which said push card, punchboards, or other lottery devices 
are designed or intended to be used in the sale or distribution of said 
merchandise to the public. 

2. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the initial decision, as modified herein, 
be, and it hereby is, adopted as the decision of the Commission. 

It is further ordered, That the respondent Marshall Maltz, shall, 
within sixty (60) days after service upon him of this order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which he has complied with the order contained in the 
initial decision as modified herein. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


_ Pursuant to the provisions of the Federal Trade Commission Act, 

the Federal Trade Commission on October 26, 1953, issued and sub- 
sequently served its complaint upon the respondents named in the 
caption hereof, charging them with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
Act. Respondents filed their answer in due course whereupon hear- 
ings were held at which testimony and other evidence in support of, 
and in opposition to, the allegations of said complaint were received 
by the above-named Hearing Examiner theretofore designated by the 
Commission, said testimony and evidence being duly recorded and 
filed in the office of the Commission. 

Thereafter the proceeding came on for final consideration by the 
Hearing Examiner on the complaint, the answer, testimony and other 
evidence, and proposed findings as to the facts and conclusions pre- 
sented by counsel, oral argument not having been requested; and the 
Hearing Examiner, having duly considered the record herein, finds 
that this proceeding is in the public interest and makes the following 
findings as to the facts, conclusions drawn therefrom, and order: 


FINDING AS TO THE FACTS 


3 Paracrary 1. Respondent, Marshall Maltz, is an individual trad- 
ing as Benmar Sales Company, having his principal place of business 
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at 633 South Plymouth Court, Chicago, Illinois, and-is now, and for 
more than six months prior to issuance of the complaint has been, 
engaged in the sale of watches and clocks, causing said merchandise 
when sold to be transported from his place of business aforesaid to 
purchasers located in the various states of the United States other 
than the State of Illinois, and in the District of Columbia, in the doing 
of which respondent has engaged in a substantial course of trade in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. 

Respondent, Benjamin Maltz, (who is the father of Marshall 
Maltz), is named and charged as a co-partner with his said son but 
the record wholly fails to substantiate this allegation of co-partner- 
ship, or his participation as a principal in the business, the testimony 
concerning which is hereinafter reviewed in Paragraph Your, and 
on the basis of such review and finding thereon the complaint as to 
Benjamin Maltz will be dismissed. 


The Business Activities 


Par. 2. In the conduct of his aforesaid business respondent Mar- 
shall Maltz, to effect and facilitate sale of his merchandise, furnishes 
various plans of merchandising which involve operation of games of 
chance, gift enterprise or lottery schemes typical of which is the 
following: 

Respondent has distributed to operators and members of the public 
certain literature and instructions including so-called “push cards,” 
order blanks and circulars containing illustrations and descriptions 
of the merchandise, as also respondent’s plan of selling and distribu- 
ting same and alloting certain premiums or prizes to the operators 
of the push cards; the literature and plan also describes the prizes to 
members of the purchasing public who pay for chances or “pushes” 
on said cards. As example: One of said push cards bears eighty- 
eight proper names, singly imprinted on a partially perforated disc, 
with ruled columns on the reverse side of the card for recording the 
name of the purchaser of the “push” corresponding to the name se- 
lected. Concealed within each disc is the number which determines 
the price of the chance (none higher than 49¢) and which is disclosed 
only after the purchaser pushes and separates the disc from the card. 
The card also has a larger master seal concealed wherein is one of the 
names appearing on the disc and the purchaser selecting the name 
corresponding with the one under the master disc receives, as a prize, 
a watch. Said card bears the following printed matter or instructions: 
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LUCKY NAME UNDER SBAL RECEIVES CHOICH OF 
EITHER THE LADIES’ OR GENTS’ 


BENRUS WATCH 
Official watch of famous airlines 


FOR AS LITTLE AS 5¢ 
and Not More Than 49¢ 


17 Jewels. Handsome 10K Natural 
Gold Rolled Plate Case Raised 
Unbreakable Crystal. Gold Applied 
Dial. Matching Expansion Band 
Beautiful Gift Box 


Bvery Watch has the World Famous 
Benrus Guarantee 


Nos. 1-2 FREE. No. 3 Pays 5¢ (Master 
All Other Nos. Pay 49¢-None Higher Seal) 


Push Out with Pencil—Do not Open Seal Until 
Entire Card Is Sold. 


Sales of respondent’s merchandise by means of said push cards are 
made in accordance with the foregoing scheme, and whether the 
purchaser receives an article of merchandise, or nothing, for the money 
he paid, as well also the amount he is required to pay, are thus deter- 
mined by lot or chance. The articles of merchandise thus awarded by 
chance have a value substantially greater than the price paid for the 
chance or push. 

Par. 3. The persons to whom respondent furnishes said push cards 
use the same in selling and distributing respondent’s merchandise in 
accordance with his sales plan and respondent thus supplies and places 
in the hands of others the means of conducting games of chance, gift 
enterprises or lottery schemes in the sale of merchandise, a practice 
contrary to the established policy of the Government of the United 
States. Many persons are attracted by said sales plans and the 
element of chance involved therein and are thus induced to buy and 
sell respondent’s merchandise. 

Aside from the direct admission of sales by the respondent, there 
was stipulated into the record by counsel a specific instance of an 
interstate sale by respondent to an individual resident in Culver, 
Indiana, who disposed of merchandise according to the push card 
sales plan of respondent; that he, the purchaser, upon collecting the 
sum prescribed on the card remitted same to the respondent and in 
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return received from respondent two watches, one of which he de- 
livered to the purchaser who drew the “lucky number” on the push 
card, and the other watch he retained for himself as compensation for 
selling and disposing of the chances on the card. 


As to Respondent Benjamin Maltz 


Par. 4. The testimony of Benjamin Maltz concerning his connec- 
tion with the enterprise, fully corroborated by Marshall Maltz and 
unquestioned and uncontradicted by anything of record discloses: 

Benjamin Maltz is engaged in‘the printing business at No. 940 
Winona Street, Chicago, Illinois, and in his capacity as a printer 
produced the push cards which are the subject of this inquiry; that 
it was originally contemplated, (in the Fall of 1952), he and his son 
Marshall Maltz would form a co-partnership to engage in this busi- 
ness but it eventuated that he, Benjamin, was unable to make the 
necessary contribution toward capital requirements whereupon Mar- 
shall Maltz raised the necessary capital, had his own bank account 
and proceeded with operations on his own and separate account; 
Benjamin Maltz is, however, familiar with the operation of the busi- 
ness, he, as well also his wife, assisting their son Marshall in the daily 
operation of the business but only in the capacity of hired assistants; 
he testified concerning the details of operations; the extent of the mail- 
ings, (several of 100,000 each and in one instance over half a million) ; 
the method of operation of the push cards; related how some of the 
card purchasers disposed of merchandise by use of the cards and that 
although the business had been in operation but a comparatively short 
while it had sold $50,000.00 of merchandise; that he printed and pro- 
duced the push cards used by respondent Marshall Maltz but did not 
have other customers for push cards, nor did he sell or ship cards to 
others, his dealings therein being limited to filling the requirements of 
respondent Marshall Maltz, they both operating their respective busi- 
nesses in the City of Chicago; he was emphatic in stating that he has 
no financial interest in the business, never having “put any money into 
it”; that he does not share in the profits but is paid for whatever assist- 
ance he renders. Upon conclusion of the foregoing testimony of 
Benjamin Maltz counsel supporting the complaint called as a witness 
respondent Marshall Maltz who testified that the answers he would 
make to all of the questions propounded to his father would be sub- 
stantially the same if such questions were propounded to him. 

The Hearing Examiner, observing the demeanor, attitude, appear- 
ance and frankness of the two witnesses was sufficiently impressed with 
their truthfulness which, coupled with the circumstance of complete 
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absence of contradictory evidence, real or inferential, compels him 
to find, as a fact, that Benjamin Maltz is not, and never was, a co- 
partner as alleged; that co-partnership is never inferred nor arises 
by operation of law but must be a voluntary act of the parties and 
that all of the legal elements and indicia necessary to constitute such 
must be present, none of which exists under the facts disclosed by this 
record, wherefore the complaint as to Benjamin Maltz will be 
dismissed. 
CONCLUSIONS 


The aforesaid acts and practices of the respondent, Marshall Maltz, 
as hereinabove found, are all to the prejudice and injury of the public 
and constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

On the basis of the facts above found, there has been a total failure 
of proof to sustain the allegations of the complaint as to respondent 
Benjamin Maltz, wherefore, as to him, the complaint will be dismissed. 


ORDERS 


It is ordered, That respondent Marshall Maltz, individually and 
trading under the name of Benmar Sales Company, or under any 
other name or names, and his representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of watches or other articles 
of merchandise in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards, punch- 
boards, or other lottery devices, either with other merchandise or 
separately, which said push cards, punchboards, or other lottery de- 
vices are designed or intended to be used in the sale or distribution of 
said merchandise to the public. 

2. Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the complaint herein be, and it hereby 
is, dismissed as to respondent Benjamin Maltz. 


OPINION OF THE COMMISSION 


By Meap, Commissioner: 

The initial decision of the hearing examiner held that respondent 
Marshall Maltz, hereinafter referred to as the respondent, has en- 
gaged in unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act, and this matter 
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comes before the Commission upon the appeal filed by that respondent 
from the initial decision. 

The complaint under which this proceeding was instituted, alleges 
that the foregoing respondent and another individual have engaged 
as co-partners in soliciting the sale of and selling watches and other 
merchandise, and, in such connection, furnished plans of merchandi- 
sing which involve the operation of games of chance, gift enterprises 
or lottery schemes when such merchandise is sold and distributed to 
the purchasing public. Distributed and furnished by the parties 
named, the complaint additionally charges, has been advertising litera- 
ture comprising order blanks, push cards and circulars containing 
instructions for distributing the merchandise by means of allotting 
it as premiums to the operators of the cards and as prizes to members 
of the public purchasing chances or pushes thereon. After the filing 
of answer, testimony and other evidence were received into the record 
during the course of a hearing before the hearing examiner. 

The initial decision held that the evidence received in the proceed- 
ing fully sustained the allegations of the complaint as they refer to 
the respondent Marshall Maltz, the appellant here, and concluded, 
as noted previously, that the acts and practices engaged in by him 
were in violation of law. We mention in passing, too, that it was 
found below that the charges insofar as they related to the party 
additionally joined in the proceeding lacked adequate support par- 
ticularly in reference to the nature of his participation in the prac- 
tices. Provision, accordingly, was made for dismissal of the com- 
plaint as to him and there being no appeal from that ruling, further 
reference to this aspect of the proceeding is not warranted. 

It was held additionally in the initial decision that persons to whom 
the respondent has furnished push cards have used them in selling 
his merchandise in accordance with the sales plan, and that the re- 
spondent thus supplies and places in the hands of others the means 
of conducting games of chance, gift enterprises, and lottery schemes 
in the sale of merchandise, which is a practice contrary to the estab- 
lished policy of the Government of the United States. The appeal 
contends that the foregoing conclusions lack adequate support in the 
record for the reason that no evidence was presented showing how 
many persons have been attracted by this plan and method and that 
there was no evidence that the sales plan has constituted a lottery or 
scheme which was contrary to established public policy. Challenged 
and excepted to as likewise unsupported by the record and assertedly 
based on conjecture and guess are related conclusions appearing in 
the initial decision to the effect that, under the program, the articles 
are awarded by chance and the amounts paid for pushes or chances 
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likewise so determined, and that the articles awarded have been of 
greater value than prices paid for a chance or push. 

The exhibits received into evidence attest that the chances or pushes 
available on the respondent’s cards have ranged from free ones up to 
those calling for maximum payment of 49¢. On a typical push card 
and elsewhere in the literature, a value of $39.75 is ascribed to each of 
the watches. There accordingly can be no doubt but that the sales 
program comprises a lottery and game of chance. Supplying the 
means of conducting lotteries in the sale of merchandise is a practice 
contrary to the established public policy of the United States. Jaffe 
v. Federal Trade Commission, 189 F. 2d 112 (C. A. 7, 1948). 

Although there is no arithmetical computation in the record as to 
the number of persons who have been attracted by and accepted the 
respondent’s invitation to use his sale program, it was stipulated be- 
tween counsel in the course of the hearing that a Culver, Indiana, 
customer, if called in this proceeding, would testify that he circulated 
the push card received by him from the respondent and that he 
awarded merchandise thereafter purchased from the respondent in 
the manner counseled in the advertising literature. In excess of 
500,000 mailings of the advertising literature, including the push 
cards, have been made and the respondent has sold and shipped a sub- 
stantial amount of merchandise in commerce. The respondent’s push 
cards are clearly designed and obviously intended for use in the dis- 
tribution of his merchandise and consideration of the exhibits com- 
pels conclusions that the persons to whom they were furnished by the 
respondent generally or in a substantial number of instances used 
them in accordance with his plan and program. Furthermore, it 
would be absurd to assume that the respondent would continue to 
engage in the empty and financially wasteful practice of enclosing 
push cards with various of his mailings of literature if such cards were 
not used in the manner intended. Jn the Matter of Seymour Sales 
Company, et al., Docket, No. 6060 (Decided November 25, 1953). 

Without merit also is the respondent’s contention that the decision 
in United States v. Halseth, 342 U.S. 277 (1952), precludes legal con- 
clusions that the respondent’s practices constitute a lottery or con- 
travene public policy. That case involved an appeal from a criminal 
indictment for alleged violation of the Postal statutes. The question 
before the Court was “whether the mailing of gambling paraphernalia 
that may be used to set up a lottery or similar scheme in a violation 
of the statute” upon which the indictment was based. There was no 
determination that the sales plan or method involved did not con- 
stitute unfair acts and practices in violation of the Federal Trade 
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Commission Act. That decision is nowise dispositive of the issues 
here. Seymour Sales Co., et al. v Federal Trade Commission, 216 F. 
2d 633 (C. A. D. C. No. 12064, November 4, 1954). 

The respondent additionally urges that, because the standards of 
the Federal Trade Commission Act are assertedly vague and indefinite 
and provision lacking for adjudicating the fairness or unfairness of 
particular practices by means of jury trials, any sanctions which may 
be imposed under the Act should be deemed to impinge upon the due 
process clause of the Fifth Amendment to the Constitution. We think 
there is no merit in the contention that the Act is unconstitutional. 
Sears Roebuck & Company v. Federal Trade Commission, 258 Fed. 
307 (C. A. 7, 1919) ; Federal Trade Commission v. A. McLean & Sons, 
84 F.2d 910 (C. A. 7, 1936). 

Although we are denying the appeal, we have noted in the course 
of our consideration of this matter that the proscriptions of the order 
contained in the initial decision are not entirely responsive to the 
complaint. As stated previously, the complaint charges that the re- 
spondent in connection with soliciting sales of and selling his mer- 
chandise, has engaged in unfair acts and practices in commerce by 
furnishing various merchandising plans which involve the operation 
of games of chance, gift enterprises and lottery schemes when such 
merchandise is distributed to the consuming public. The complaint 
accordingly does not expressly charge that the respondent has engaged 
in unfair acts and practices in connection with the sale of push cards; 
but the order contained in the initial decision proposes, however, to 
forbid their sale and distribution. In the circumstances, we think 
that the provisions of the order should have been directed instead to 
forbidding the respondent from supplying or placing such devices 
in the hands of others in connection with the offering for sale, sale or 
distribution of the respondent’s merchandise and from otherwise dis- 
posing of merchandise by means of a game of chance, gift enter- 
prise, or lottery scheme. The order is being modified accordingly. 
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In THE MATTER OF 
RAM MANUFACTURING CORP. ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT 


Docket 6207. Complaint, May 27, 1954—Decision, Dec. 17, 1954 


Consent order requiring a seller in New York City to cease representing falsely 
on labels and tags that its jackets and outer coats, resembling in color, 
pattern, and style those issued to members of the U. S. Armed Forces, 
were manufactured for the Armed Forces and in accordance with their 
specifications; and dismissing a charge that it represented itself falsely to 
be a manufacturer. 

Before Mr. John Lewis, hearing examiner. 

_ Mr. Terral A. Jordan for the Commission. 

Chambers & Chambers, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Ram Manufactur- 
ing Corp., a corporation, and Harry I. Spiewak, Albert Spiewak and 
Fred Roth, individually and as officers of said corporation, herein- 
after referred to as respondents, have violated the provisions of said 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracraru 1. Respondent Ram Maunfacturing Corp., is a corp- 
oration organized, existing and doing business under and by virtue 
of the laws of the State of New York with its office and principal 
place of business located at 1150 Broadway, New York, New York. 
Respondents Harry I. Spiewak, Albert Spiewak and Fred Roth are 
respectively President and Treasurer, Secretary, and Vice President 
of said corporate respondent. These individuals acting in cooperation 
with each other formulate, direct and control all of the policies, acts 
and practices of said corporation. Their address is the same as that 
of corporate respondent. 

Par. 2. Respondents are now, and have been for more than two years 
last past, engaged in the sale and distribution of jackets and outer 
coats to wholesalers and dealers in commerce, among and between 
the various States of the United States and in the District of Colum- 
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bia. Respondents maintain, and at all times mentioned herein have 
maintained, a substantial course of trade in said garments, in com- 
merce, among and between the various States of the United States. 
Par. 3. The garments sold and distributed by respondents in the 
-course and conduct of their business as aforesaid closely resemble the 
jackets and outer coats issued and furnished to members of the United 
States Armed Forces in color, pattern and style. Respondents also 
cause to be affixed to said garments certain markings, insignia, labels 
and tags which purport to designate the branch of service, model, 
contract number, specification number, stock number and directions 
as to the manner of use in substantially the same form, kind and man- 
ner as the markings, insignia, labels and tags prescribed and used by 
the United States Armed Forces on similar and like garments. Typi- 
cal of the words and terms appearing on the markings, labels and 
tags are: 
JACKHT, TYPH B-15 
Q. M.-O. D.-1953 
SPHC. 9X-1540N. Y. C. 
STOCK NO. 1150—B-1112 


THIS JACKET INCREASES GREATLY THE WARMTH 
OF CLOTHING WORN UNDER IT IN COLD AND TEM- 
PERATH CLIMATES BECAUSE IT IS WINDPROOF. 
Typical of insignias on said garments is that of the Army Air Forces 
under which the words “Army Air Forces” appear. 

Par. 4. Through the use of said colors, patterns and styles and the 
markings, insignia, labels and tags, as described in Paragraph Three 
hereof, respondents have represented and implied and do represent 
and imply that said jackets and outer coats, sold and distributed by 
them in commerce were manufactured for the United States Armed 
Forces and in accordance with specifications of said Armed Forces. 

Par. 5. Said representations and implications are false, misleading 
and deceptive. In truth and in fact, respondents’ said garments were 
neither manufactured for the United States Armed Forces nor in 
accordance with specifications of said Armed Forces. 

Par. 6. By selling and distributing to wholesalers and dealers said 
products manufactured as aforesaid and having affixed to them the 
markings, insignia, tags and labels hereinabove described, respondents 
furnish to such wholesalers and dealers the means and instrumen- 
talities through and by which they may mislead and deceive the pur- 
chasing public as to the origin, kind, type, and style of their said 
jackets and outer coats. 

Par. 7. Through the use of the words “manufacturing,” “Mfrs. of,” 
and “factory and receiving department,” in their corporate name and 


522 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 51 F.T.C. 


on their stationery, invoices and price lists, respondents have repre- 
sented and are now representing that they own, operate or control 
a factory or factories where their said merchandise is manufactured, 
and that they are the manufacturers of such merchandise. In truth 
and in fact, neither the corporate respondent nor any of the individ- 
ual respondents own, operate or control a factory wherein is manu- 
factured the merchandise sold and distributed by respondents. 

Par. 8. There is a perference on the part of wholesalers and dealers 
for dealing directly with manufacturers of products rather than with 
outlets, distributors, jobbers or other intermediaries such preference 
being due in part to a belief that by dealing directly with the manu- 
facturer, lower prices and other advantages may be obtained. 

Par. 9. In the course and conduct of their business respondents 
are in direct and substantial competition with other corporations and 
firms and individuals engaged in the sale in commerce of jackets and 
outer coats. 

Par. 10. The sale and distribution in commerce of said garments 
in the color, style, design and with markings, as hereinabove alleged, 
has had and now has the tendency and capacity to and does mislead 
a substantial portion of the purchasing public into the belief that 
said garments were manufactured for the United States Armed Forces 
and in accordance with specifications of said Armed Forces, and the 
use of the words “manufacturing,” “Mfrs. of,” and “factory and 
receiving department” in their corporate name and on their stationery, 
invoices and price list, as herein alleged, further misleads the whole- 
salers and dealers who purchase the merchandise of the respondents 
into the erroneous mistaken belief that respondents are the manu- 
facturers of their merchandise and own, operate or control the plant 
or plants where such merchandise is manufactured and into the pur- 
chase of substantial quantities of respondents’ merchandise in com- 
merce because of such erroneous and mistaken belief. As a result 
thereof, substantial trade in commerce has been unfairly diverted to 
respondents from their competitors and substantial injury has been 
done to competition in commerce. 

Par. 11. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondents’ competitors and constitute unfair and deceptive acts 
and practices and unfair methods of competition, in commerce, with- 
in the intent and meaning of the Federal Trade Commission Act. 
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DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated December 17, 1954, the 
initial decision in the instant matter of hearing examiner John Lewis, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondents on May 27, 1954, charging them with the 
use of unfair and deceptive acts and practices and unfair methods 
of competition in commerce in violation of the provisions of the Fed- 
eral Trade Commission Act. After being duly served with said com- 
plaint, the respondents appeared by counsel and filed their joint answer 
on June 23, 1954. Thereafter a stipulation, dated August 11, 1954, was 
signed by the parties, providing for the entry of a consent order dis- 
posing of one of the two principal charges in the complaint. Respond- 
ents, pursuant to said stipulation, have admitted all the jurisdictional 
allegations of the complaint and agreed that the record herein may be 
taken as if the Commission had made findings of jurisdictional facts 
in accordance with such allegations. Said stipulation provides that 
the answer heretofore filed by respondents is to be withdrawn as to 
the issues disposed of by such stipulation and that the parties expressly 
waive a hearing before the Hearing Examiner or the Commission, 
and all further and other procedure to which the respondents may 
be entitled under the Federal Trade Commission Act or the Rules of 
Practice of the Commission. Respondents have agreed that the order 
to cease and desist issued in accordance with said stipulation shall 
have the same force and effect as if made after a full hearing and 
specifically waive any and all right, power, or privilege to challenge 
or contest the validity of said order. It has also been stipulated and 
agreed that the complaint herein may be used in construing the terms 
of the order provided for in said stipulation and, further, that the 
signing of said stipulation is for settlement purposes only and does 
not constitute an admission by respondents that they have violated 
the law as to those issues disposed of by the stipulation. 

The aforesaid stipulation for consent order, after being approved 
by the Director and Assistant Director of the Commission’s Bureau 
of Litigation, was submitted to the above-named Hearing Examiner 
for his consideration, in accordance with Rule V of the Commission’s 
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Rules of Practice. Following the submission of said stipulation, 
counsel in support of the complaint filed a motion on October 12, 
1954, requesting that the remaining charge in the complaint be dis- 
missed, without prejudice, for the reason that counsel does not have 
any information presently available to controvert the facts with 
respect thereto, submitted by respondents in the form of an affidavit 

This proceeding having now come on for final consideration by the 
above-named Hearing Examiner, heretofore duly designated by the 
Commission, on the complaint; the answer of respondents, which is 
hereby deemed withdrawn as to the charge covered by the stipulation 
for consent order; the said stipulation for consent order, which is 
hereby accepted and ordered filed as part of the record herein; and 
the motion of counsel supporting the complaint to dismiss the remain- 
ing portion of the complaint, as to which no opposition has been 
filed; and said Hearing Examiner having duly considered the record 
herein, makes the following findings, for jurisdictional purposes, and 
order: 

1. Respondent Ram Manufacturing Corp., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of New York with its office and principal place of business 
located at 1150 Broadway, New York, New York. Respondents 
Harry I. Spiewak, Albert Spiewak and Fred Roth, are, respectively, 
President and Treasurer, Secretary, and Vice President of said cor- 
porate respondent. ‘The address of said individual respondents is the 
same as that of the corporate respondent. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents under 
the Federal Trade Commission Act, and this proceeding is in the in- 
terest of the public. 

ORDER 


It is ordered, 'That respondents Ram Manufacturing Corp., a cor- 
poration, and Harry I. Spiewak, Albert Spiewak and Fred Roth, 
individually and as officers of said corporate respondent, and re- 
spondents” agents, representatives and employees, directly or through 
any corporate or other device, in the offering for sale, sale or dis- 
tribution of wearing apparel, or of any other merchandise, in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from representing, directly or by. 
implication, by marking, branding, labeling, tagging, or in any other, 
manner, that such merchandise was manufactured for the Armed 
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Forces of the United States or in accordance with specifications of 
said Armed Forces. 

It is further ordered, That the allegations of the complaint charg- 
ing that said respondents have violated the Federal Trade Commis- 
sion Act by representing that they own, operate or control manufac- 
turing facilities be, and the same hereby are, dismissed without 
prejudice. 

ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of December 17, 1954). 
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In THE MATTER OF 


RICHARD H. DAVIMOS AND CASPER PINSKER, JR., 
TRADING AS ORCHIDS, ETC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6129. Complaint, Oct. 27, 1953—Decision, Dec. 18, 1954 


Consent order requiring two partners doing business in Harrison, N. J., and 
New York City, to cease representing falsely in advertising the kind and 
qualities of the orchids they sold, the properties and effectiveness of their 
chemical soil conditioner “Loamium”, and that their private business was 
a “guild”. : 

Before Ur. Abner EL. Lipscomb, hearing examiner. 
Mr. Terral A. Jordan for the Commission. 
Mr. Harry T. Davimos, of Newark, N. J., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Richard H. Davimos 
and Casper Pinsker, Jr., individually and as copartners, trading under 
the names of Orchids, Orchid Guild, and White House Company, here- 
inafter referred to as respondents, have violated the provisions of 
said Act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

ParacrarH 1, Respondents Richard H. Davimos and Casper 
Pinsker, Jr., are individuals trading and doing business, or have 
traded and done business, as a copartnership under the names of 
Orchids, Orchid Guild, and White House Company with their prin- 
cipal office and place of business located at 2 Kingsland Avenue, 
Harrison, New Jersey, and also doing business at 8 East 54th Street, 
New York, New York. 

Par. 2. The respondents have engaged in the sale and distribution 
of orchid plants and have sold and distributed and are presently 
selling and distributing a combination chemical soil conditioner and 
plant fertilizer designated as “Loamium.” Respondents have caused 
and presently cause said products when sold to be transported from 
their aforesaid place of business in the State of New Jersey to pur- 
chasers thereof located in various other States of the United States 
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and in the District of Columbia. Respondents maintain, and at all 
times mentioned herein have maintained, a substantial course of trade 
in said products in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business, respond- 
ents, by means of statements and depictions appearing in advertising 
inserted by them in newspapers and by means of circulars and other 
advertising matter represented, directly or by implication: 

1. That the orchid plants sold and delivered by them will produce 
flowers of the beauty, coloring, conformation, size, value and other 
characteristics commonly associated with a species of cattleya orchid 
or a hybrid orchid involving a species of cattleya or an orchid of a 
species having similar characteristics. 

2. That said orchid plants will bloom within a short time after 
receipt by the purchaser. 

3. That the blooms will be the same as those costing $5 to $20 at 
floral shops. 

4. Through the use of the word “guild,” that respondents’ business 
is an association of persons or corporations with kindred pursuits or 
common interests formed for furthering some common interest and 
operated without profit. 

Par. 4. The statements and depictions appearing in said advertis- 

ing matter were false, misleading and deceptive. In truth and in 
fact: 
1. Respondents’ orchid plants were of a species capable of pro- 
ducing only small, relatively dull colored flowers and of little mone- 
tary value. Such flowers are wholly inferior to and in no wise com- 
parabie in value to the cattleya orchid or a hybrid orchid involving 
a species of cattleya or other species of orchid having characteristics 
similar to the cattleya or cattleya hybrid species. 

2. It is highly improbable that said orchid plants would bloom 
within a short time, or even during the entire season, after receipt 
by the purchaser. 

3. The blooms produced by respondents’ plants are inferior to those 
commonly sold in flower shops for the sum of $5 or more. | 

4, Respondents’ business organization is not properly characterized 
as a guild but is a commercial enterprise maintained, existing and 
operating for a profit. 

Par. 5. Respondents’ product Loamium is a combination chemical 
soil conditioner and commercial fertilizer. 

The formula for Loamium is 15% hydrolized—polyacrylonitrile ; 
20% fertilizer of which 5% is nitrogen, 10% phosphoric acid and 
5% potash; and 65% inert ingredients. 
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The directions for use are that. one part of Loamium be diluted in 
40 parts of water and sprinkled on with a watering can or sprayed 
on with proportioners. 

Par. 6. Further, in the course and conduct of their said business, 
and for the purpose of inducing the purchase of Loamium, respondents 
have made and are making many statements and representations con- 
cerning said product by means of advertisements in newspapers having 
national circulation and by the aforesaid statements appearing on 
the label of said product. Among and typical of said statements and 
representations appearing in SEL but not all inclusive thereof, 
are the following: 

Amazing new “Loamium” changes hard clay or sandy soil into rich, fertile 
loam—overnite ! 

One gallon of Loamium makes 40,000 pounds of rich, fertile nourishing top 
soil! 

See for yourself the incredible difference in soil texture. 

No raking. Nospading. No hoeing. Just sprinkle on! 

. one gallon diluted in water will transform up to 2000 square feet of 
dead, lifeless soil into the richest, most nourishing expensive loam. 

See how dry, caked dirt has become rich porous loam 6 inches deep. 

.. @ Special penetrant in Loamium makes even the hardest packed clay 
absorb it instantly. 

Par. 7. Through the use of the statements and representations in 
connection with Loamium hereinabove set forth and others similar 
thereto, but not specifically set out herein, respondents represent and 
have represented, directly or by implication: 

A. That said product changes soil texture and changes hard clay 
or sandy soil into loam and makes top soil. 

B. That said product diluted with water and sprinkled on the sur- 
face will effectively condition the soil. 

C. That one gallon of said product will condition 2,000 square feet. 
of soil to a depth of six inches. 

D. That said product contains.a special penetrant which forces it 
into the soil. 

Par. 8. The foregoing claims, statements and representations with 
respect to Loamium are grossly exaggerated, false and misleading. In 
truth and in fact: 

A. Said product will not change soil texture and will not change 
hard clay or sandy soil into loam and will not make top soil. Chemical 
soil conditioners such as said product do nothing more than affect: 
soil structure. They stabilize aggregates that already exist or that 
are formed by mechanical manipulation of the soil. 

B. Said product diluted in water and sprinkled on the surface will 
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not effectively condition the soil. On the contrary, the soil must be 
prepared, worked or manipulated and the product thoroughly mixed 
with the soil mass with which it is to react in order to be effective. 

C. One gallon of said product is wholly insufficient to condition 
2,000 square feet of soil to a depth of six inches. Even minimum effec- 
tive conditioning of said area and depth would require many times 
more than one gallon of Loamium. The exact amount would vary 
considerably depending upon the nature and condition of the soil and 
the degree of structural improvement sought. 

D. Loamium does not contain a penetrant which forces it into the 
soil. 

Par, 9. Respondents, in the conduct of their said business, as afore- 
said, have been and are in substantial competition in commerce with 
corporations and with other individuals and partnerships and others 
engaged in the sale of orchid plants and soil conditioners and 
fertilizers. - 

Par. 10. The use by respondents of the aforesaid false and mis- 
leading statements, representations and pictorial depictions has had 
and now has the capacity and tendency to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that the statements, representations and pictorial depie- 
tions were and are true and to induce the purchase of substantial 
quantities of respondents’ said products by reason of such erroneous 
and mistaken belief. As a result thereof, trade has been unfairly 
diverted and is now being diverted to respondents from their competi- 
tors in commerce and substantial injury has been and is being done 
to competition in commerce. 

Par. 11. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair methods of competition and unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federak 
Trade Commission Act. 


DECISION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated December 18, 1954, 
the initial decision in the instant matter of hearing examiner Abner 
E. Lipscomb, as set out as follows, became on that date the decision 
of the Commission. 
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INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


The complaint in this proceeding charges the respondents with un- 
fair and deceptive acts and practices in violation of the Federal 
Trade Commission Act, in the advertising of two products: orchid 
plants, and a chemical soil conditioner and plant fertilizer designated 
“Loamium.” 

On October 18, 1954, respondents entered into an agreement with 
counsel supporting the complaint, and, pursuant thereto, submitted 
to the hearing examiner a stipulation for a consent order disposing 
of all the issues in this proceeding. 

Respondents are identified as individuals and copartners doing 
business as Orchids, Orchid Guild, and White House Company, lo- 
cated at 2 Kingsland Avenue, Harrison, New Jersey. 

Respondents admit all the jurisdictional allegations set forth in 
the complaint, and stipulate that the record herein may be taken as if 
the Commission had made findings of jurisdictional facts in accord- 
ance with such allegations. Respondents, in effect, request that their 
answer to the complaint herein, filed on November 20, 1953, be with- 
drawn, and expressly waive the filing of an answer to the complaint 
and further proceedings before the hearing examiner or the Com- 
mission. 

_It is stipulated that the signing of this stipulation is for settlement 
purposes only and does not constitute an admission by respondents 
that they have violated the law as alleged in the complaint. 

Respondents agree that the order contained in said stipulation shall 
have the same force and effect as if made after full hearing, presenta- 
tion of evidence, and findings and conclusions thereon, and expressly 
waive all right, power and privilege to contest the validity of said 
order. Said stipulation recites that said complaint may be used in 
construing the terms of said order, and that said order may be altered, 
modified or set aside in the manner provided by statute for orders of 
the Commission. 

It is specifically agreed that said Stipulation For Consent Order, 
together with the complaint, shall constitute the entire record in this 
proceeding. Inasmuch as this initial decision, and the decision of the 
Commission, if it affirms such initial decision, must hereafter also 
become part of the record, the aforesaid provision of the stipulation 
is interpreted to mean that it is agreed that the complaint and Stipu- 
lation For Consent Order shall constitute the entire record upon 
which the initial decision herein shall be based. It is further agreed 
that the order contained in said stipulation may be entered without 
further notice upon the record, in disposition of this proceeding. 
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The terms of the proposed order to.cease and desist relating to the 
advertising of orchid: plants are the same as those contained in the 
order accompanying the complaint. There are, however, variances 
between the order to cease and desist. accompanying the complaint 
and the order proposed in the stipulation. The attorney supporting 
the complaint, in his memorandum transmitting the Stipulation For 
Consent Order to the hearing examiner, explains and justifies these 
variances, as follows: 

“The terms of the order, * * *, as agreed to in the said Stipula- 
tion insofar as it relates to the sale and distribution of the combina- 
tion chemical soil conditioner and fertilizer, designated Loamium, 
have been changed to reflect more recent information on the subject 
and to conform to the provisions of the Commission’s very recently 
promulgated trade practice rules for the Chemical Soil Conditioner 
Industry: Chemical soil conditioners area comparatively new prod- 
uct on the market and.additional information respecting their pos- 
sible uses, method of application and results has become increasingly 
available since this case was investigated and complaint issued... The 
Commission’s trade practice conferences for this industry developed 
and clarified a great. deal of this information so that it. has been 
possible to redraft the proposed order set forth in the complaint and 
make its terms entirely consonant with the said trade practice rules, 


“Tt is believed that the order which has been revised as to Loaminum 
is more nearly consonant with the Commission’s trade practice rules 
for the Chemical Soil Conditioner Industry, is more accurate in light 
of recent developments in the Industry and will inhibit the false, 
misleading and deceptive representations stated in the complaint 
while permitting truthful statements respecting said product.” 

In view of the provisions of the stipulation as outlined above and the 
statements and explanations presented by counsel supporting the com- 
plaint, it appears that the Stipulation For Consent Order should be 
accepted and that such action, together with the issuance of the order 
contained therein, will resolve all the issues arising by reason of the 
complaint in this proceeding, and will safeguard the public interest to 
the same extent as could be accomplished by full hearing and all other 
adjudicative procedure waived i insaid stipulation. 

Accordingly, the hearing examiner, in consonance with the terms of 
said agreement, accepts the Stipulation For Consent Order submitted 
herein; giants respondents’ request that their answer to the complaint 
persis heretofore submitted, be withdrawn; and issues the following 
order: 
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It is ordered, That respondents, Richard H. Davimos and Casper 
Pinsker, Jr., individually and as copartners, trading as Orchids or 
Orchid Guild, or under any other name, and respondents’ representa- 
tives, agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution of 
their orchid plants in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from, di- 
rectly or indirectly: 

1. Misrepresenting the kind and type of orchid plants offered for sale 
and sold by them; 

2. Misrepresenting the time within which their orchid plants will 
bloom; 

3. Misrepresenting the retail value of the flowers which their orchid 
plants will produce; 

4. Using the word “guild” or any other word of similar import or 
méaning as a part of a trade name, or otherwise, or representing in 
any other manner that respondents’ business is other than a commercial 
enterprise operated for profit. 

It is further ordered, That said respondents, Richard H. Davimos 
and Casper Pinsker, Jr., individually and as copartners trading as the 
White House Company, or under any other name, and respondents’ 
representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale or 
distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of their combination soil conditioner and 
fertilizer, designated Loamium, or any other product of substantially 
similar composition or possessing substantially similar properties, do 
forthwith cease and desist from representing directly or by im- 
plication : 

1, That said product will change soil texture or change the clay, sand, 
silt ratio of soil or add to the soil elements other than those contained in 
said product ; 

2. That said product will effectively form and stabilize soil ag- 
gregates without revealing the extent to which the soil must be culti- 
vated or the degree to which the product must be worked into the soil 
to effect the formation and stabilization of soil aggregates to the ex- 
tent represented to result from the use of said product; 

3. That any smaller amount of said: product is needed to condition 
a given area of soil to a given depth than is actually required; 

4. That said product contains a soil penetrant, when such is not a 
fact. 
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ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered, That respondents Richard H. Davimos and Casper 
Pinsker, Jr., individually and as copartners trading as Orchids, Orchid 
Guild, White House Company, shall, within sixty (60) days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with the order to cease and desist [as required by said 
declaratory decision and order of December 18, 1954]. 


534 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 51 EF. TI: C. 


In THE MATTER OF 
MERCURY MACHINE IMPORTING COPORATION ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6011. Complaint, July 18, 1952—Decision, Jan. 4, 1955 


Consent order requiring an importer of sewing machine heads from Japan and 
its corporate sales agent, with headquarters in New York City, to cease 
offering and selling such heads and completed sewing machines of which 
they were a part, without conspicuous disclosure on the heads of the coun- 
try of origin, and to cease representing falsely that they were the manu- 
facturers of the merchandise they sold.* 

Before Mr. J. Larl Cox, hearing examiner. 
Mr. William L. Taggart and Mr. J. C. Williams for the Commission. 
Mr. Isaac Anolic, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Mercury Machine 
Importing Corporation, a corporation, and Emil Deligtisch and Philip 
S. Morse, individually and as officers of said corporation, and Morse 
Sewing Machine and Supply Corporation, a corporation, and Philip 
S. Morse and Marian Morse, individually and as officers of said cor- 
poration, hereinafter referred to as respondents, have violated the 
provisions of said Act and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent Mercury Machine Importing Corpora- 
tion is a corporation organized and existing under and by virtue of 
the laws of the State of New York, with its office and principal place 
of business located at 50 West 27th Street, New York, New York. 
Respondents Emil Deligtisch and Philip S. Morse are President and 
Treasurer, respectively, of this corporate respondent, and, acting as 
such officers, formulate, direct and control the policies, acts and prac- 
tices of said corporation. The address of these individual respondents 


is the same as that of the corporate respondent, Mercury Machine 
Importing Corporation. 


1The issue as to the use of the word “Mercury,” charged in the complaint, was adjudi- 
cated in Pickow Distributing Corp. et al., D. 5890, March 10, 1954, 50 F. T. C. 783, in 
which the Commission found that it was not sustained by the evidence. 
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Respondent Morse Sewing Machine and Supply Corporation is a 
corporation organized and existing under and by virtue of the laws 
of the State of New York, with its office and principal place of busi- 
ness located at 40-42 West 27th Street, New York, New York, and acts 
as the sales agent for respondent Mercury Machine Importing Cor- 
poration. Respondent Philip S. Morse and Marian Morse are Presi- 
dent and Secretary-Treasurer, respectively, of this corporate respond- 
ent and acting as such officers, formulate, direct and control the pol- 
icies, acts and practices of said corporation. The address of these in- 
dividual respondents is the same as that of the corporate respondent 
Morse Sewing Machine and Supply Corporation. 

All of the aforesaid respondents cooperate and act together in per- 
forming the acts and engaging in the practices hereinafter set forth. 

Par. 2. Respondent Mercury Machine Importing Corporation, a 
corporation, is now and has been for several years last past, engaged 
in the distribution of sewing machine heads imported from Japan to 
respondent Morse Sewing Machine and Supply Corporation. 

Respondent Morse Sewing Machine and Supply Corporation is now, 
and has been for several years last past, engaged in the sale and dis- 
tribution of sewing machine heads imported from Japan and complete 
sewing machines, of which said heads are a part, to distributors and 
also to retailers who, in turn, sell the aforesaid complete sewing ma- 
chines to the purchasing public. 

Par. 3. In the course and conduct of their business, respondents 
cause their said products, when sold, to be transported from their 
places of business in the State of New York to the purchasers thereof 
located in various other States of the United States and maintain, and 
at all times mentioned herein have maintained, a course of trade in 
said products in commerce among and between the various States of 
the United States. Their volume of trade in said commerce has been 
and is substantial. 

Par.4. When the sewing machine heads are received by respondents, 
the word “Japan” appears on the back of the vertical arm. Before 
the heads are sold to the purchasing public as a part of a complete 
sewing machine, it is necessary to attach a motor to the head, in the 
process of which the aforesaid word is covered by the motor so that it 
is not visible. In some instances, said heads, when received by re- 
spondents, are marked with a medallion placed on the front of the 
vertical arm upon which the word “Japan” appears. This word is, 
however, so small and indistinct that it does not constitute adequate 
notice to the public that the heads are imported. Furthermore, said 
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medallion can be readily removed and when the medallion is so re- 
moved, no visible mark of origin appears on the machine. 

Respondents place no other mark on their imported sewing machine 
heads or complete sewing machines, of which said heads are a part, 
showing foreign origin, or otherwise inform the public that the heads 
are of foreign origin, before they are offered for sale to the public. 

Par. 5. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked show- 
ing that they are of foreign origin, or if marked and the markings are 
covered or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

There is among the members of the purchasing public a substantial 
number who have a decided preference for products manufactured in 
the United States over products manufactured in whole or in part in 
foreign countries, including sewing machines. 

Par. 6. Respondents used the word “Mercury” and other well 
known domestic names as trade or brand names for their sewing ma- 
chine heads and complete sewing machines, which words are printed 
or embossed on the front horizontal arm of the head in large, con- 
spicuous letters and use said trade names in their advertising matter. 
The word “Mercury,” and the other prominent domestic names, are 
the names or parts of the names of, or used as trade names, marks 
or brands by one or more business organizations transacting and 
doing business in the United States which are and have been well 
and favorably known to the purchasing public and which are and 
have been well and long established in various industries. 

Par. 7. By using a trade or brand name such as “Mercury” and 
other prominent domestic names, respondents represent, directly or 
by implication, that their product is manufactured by, or connected 
in some way with, the well and favorably known American firm or 
firms with which said names have long been associated, which is 
contrary to the fact. 

Par. 8. There is a preference among members of the purchasing 
public for products manufactured by well and favorably known and 
long established concerns whose identity is connected with the word 
“Mercury” and other prominent domestic names. The use of said 
trade names by respondents on their sewing machines and heads en- 
hances the belief on the part of the public that the said sewing ma- 
chines are of domestic origin. 
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Par. 9. Respondents, in their advertising, make the following 
statements: 


WHOLESALERS MANUFACTURERS EXPORTERS 


By and through the use of the word “manufacturers,” respondents 
represent, directly or by implication, that they manufacture the prod- 
ucts sold by them. In truth and in fact, respondents do not own or 
control a factory or facilities in which their products are manu- 
factured. Substantial numbers of distributors and dealers prefer to 
deal with concerns which manufacture the products sold by them. 

Par. 10. Respondent Mercury Machine Importing Corporation, by 
supplying the afore-described imported sewing machine heads to re- 
spondent Morse Sewing Machine and Supply Corporation, who, in 
turn, sells the said heads and complete sewing machines, of which 
the said heads are a part, to dealers, jointly provide said dealers a 
means and instrumentality whereby they may mislead and deceive 
the purchasing public as to the place of origin of said heads and the 
manufacturer thereof. 

Par. 11. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with the makers and sellers 
of domestic sewing machines as well as the sellers of imported sewing 
machines, some of whom adequately inform the public as to the source 
of origin of their product. 

Par. 12. The failure of respondents to adequately disclose on the 
sewing machine heads, in a manner which cannot be readily removed, 
hidden or obliterated, that they are manufactured in Japan and also 
the use of trade or brand names, such as “Mercury” and other promi- 
nent domestic names, have the tendency and capacity to lead mem- 
bers of the purchasing public into the erroneous and mistaken belief 
that their said product is of domestic origin and is manufactured by 
the well and favorably known firm or firms with which said trade or 
brand name has long been associated and to induce members of the 
purchasing public to purchase sewing machines, of which said heads 
are a part, because of such erroneous and mistaken belief. 

As a result thereof, substantial trade in commerce has been and is 
unfairly diverted to respondents from their competitors and sub- 
stantial injury has been and is being done to competition in commerce. 

Par. 13. The aforesaid. acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair and deceptive acts and 
practices and unfair methods of competition in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


538 FEDERAL TRADE COMMISSION DECISIONS 


Decision 51 FTC: 
DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated January 4, 1955, 
the initial decision in the instant matter of hearing examiner J. Karl 
Cox, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The complaint in this proceeding charges that Mercury Machine 
Importing Corporation, a New York corporation; Emil Deligtisch 
and Philip S. Morse, individually and as officers of said corporation ; 
Morse Sewing Machine and Supply Corporation, a New York cor- 
poration, and Philip S. Morse and Marian Morse, individually and 
as officers of said corporation, all named as respondents, have violated 
the provisions of the Federal Trade Commission Act in connection 
with the selling and distribution in interstate commerce of sewing 
machines and sewing machine heads, in three respects: 

1. Said sewing machines and sewing machine heads, although of 
foreign make and foreign origin, are not marked so as to disclose 
clearly that fact ; 

2. In using the word “‘Mercury” or other similar name as part of 
the trade or brand name for said sewing machines or sewing machine 
heads, respondents have represented directly or by implication that 
their products have been manufactured by well-known American 
firms with which such name or names have long been associated ; and 

3. By the use of the term “manufacturers” in their advertising mat- 
ter, respondents have represented, contrary to fact, that they own or 
control the factory in which their products are produced. 

Hearings upon these issues were held, but, after the close of the 
taking of testimony and before the closing of the record and issuance 
of an initial decision, a stipulation for a consent order was entered 
into by respondents with counsel in support of the complaint. This 
stipulation provides, among other things, that respondents admit all 
the jurisdictional allegations of the complaint; that the stipulation, 
together with the complaint, shall constitute the entire record in this 
proceeding; that the order hereinafter set forth may be entered in the 
disposition of this proceeding, and shall have the same force and effect 
as if made after a full hearing, presentation of evidence, and findings 
and conclusions thereon; that the complaint may be used in con- 
struing the terms of the order, which may be altered, modified, or 
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set aside in the manner provided by the statute; and that the answer 
heretofore filed be withdrawn. eas 

The stipulation provides that further hearings before the hearing 
examiner or the Commission, the making of findings of fact or con- 
clusions of law by the hearing examiner or the Commission, the filing 
of exceptions and oral argument before the Commission, as well as 
all further and other procedure before the hearing examiner and the 
Commission to which respondents may be entitled under the Federal 
Trade Commission Act or the Rules of Practice of the Commission, 
are waived, including specifically any and all right, power or privilege 
to challenge or contest the validity of the order entered in accord- 
ance with the stipulation. It is also agreed that the signing of the 
stipulation is for settlement purposes only, and does not constitute 
an admission that respondents have violated the law as alleged in 
the complaint. 

The issues raised by the complaint in this proceeding are similar or 
identical with the issues raised in numerous other proceedings, and 
the stipulated consent order conforms to the orders heretofore issued 
in such other proceedings. This is particularly true as regards the 
issue as to the use of the word “Mercury” in conjunction with the sale 
and distribution of foreign-made sewing machines and sewing ma- 
chine heads, which was adjudicated in the Pickow Distributing Cor- 
poration proceeding, Docket No. 5890. Hence, the fact that evidence 
has been presented in this case does not militate against the acceptance 
of the stipulation. 

Accordingly, this proceeding is found to be in the public interest ; 
the stipulation is accepted; the answer of the respondents is with- 
drawn; the evidence heretofore taken is disregarded ; and the order as 
contained in the stipulation is issued, as follows: 

It is ordered, That respondents Mercury Machine Importing Cor- 
poration, a corporation, and Emil Deligtisch and Philip S. Morse, 
individually and as officers of said corporation, and Morse Sewing 
Machine and Supply Corporation, a corporation, and Philip 8. Morse 
and Marian Morse, individually and as officers of said corporation, and 
respondents’ representatives, agents, and employees, directly or 
through any corporate or other device in connection with the offering 
for sale, sale or distribution of sewing machines, or sewing machine 
heads, in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Offering for sale, selling or distributing foreign-made sewing 
machine heads, or sewing machines of which foreign-made heads are a 
part, without clearly and conspicuously disclosing on the heads the 
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country of origin thereof, in such a manner that it cannot readily be 
hidden or obliterated ; 

9. Representing, through the use of the word “manufacture” or 
“manufacturer” or any other word of similar import or meaning, or 
in any other manner, that said respondents are the manufacturers of 
the sewing machine heads or sewing machines sold by them, unless and 
until such respondents actually own and operate or directly and abso- 
lutely control a manufacturing plant wherein said products are manu- 
factured by them. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That respondents Mercury Machine Importing Cor- 
poration, a corporation, and Emil Deligtisch and Philip S. Morse, in- 
dividually and as officers of said corporation, and Morse Sewing Ma- 
chine and Supply Corporation, a corporation, and Philip S. Morse and 
Marian Morse, individually and as officers of said corporation, shall, 
within sixty (60) days after service upon them of this order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which they have complied with the order to cease and 
desist [as required by said declaratory decision and order of January 
4, 1955]. 
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In THE Marrer oF 


EASTMAN KODAK COMPANY 
ORDER. DISMISSING COMPLAINT 
Docket 6040. Complaint, Sept. 8, 1952—Order, Jan. 6, 1955 


Order adopting the initial decision of the hearing examiner dismissing, as within 
the exceptions of the McGuire Act, a complaint charging the leading concern 
in the photographic products industry in the United States, which operated 
its own 42 retail outlets in 24 States and the District of Columbia, with 
compelling some 75,000 independent retail stores to observe its fixed resale 
prices. 


Mr. Fletcher G. Cohn, Mr. Paul H, LaRue and Mr. Lewis F. Depro 
for the Commission. 

Nixon, Hargrave, Devans & Dey, of Rochester, N. Y., and Donovan, 
Leisure, Newton & Irving, of New York City, for respondent. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The Federal Trade Commission on September 8, 1952, issued a 
complaint charging respondent, Eastman Kodak Company, with hav- 
ing violated Section 5 of the Federal Trade Commission Act, as 
amended by the McGuire Act,’ by entering into contracts and agree- 
ments with retail dealers whereby respondent fixes and maintains 
the resale prices of amateur photographic products manufactured by 
it. Specifically, it is charged that such contracts and agreements are 
illegal in that some of the retail stores which have signed such con- 
tracts are in competition with wholly owned and controlled retail 
outlets of the respondent in the sale of said products to the con- 
suming public. 

Thereafter, respondent filed its answer and a motion to dismiss 
the complaint which was denied by the hearing examiner, on the 
ground that he lacked jurisdiction to consider the motion.? Re- 
spondent then filed a similar motion with the Commission, based on 
two separate and distinct grounds; (1) that the complaint fails to 
state a cause of action, and (2) that the Commission lacks jurisdic- 
tion in that the complaint fails to include certain indispensable 
parties as respondents. 

1 Act of July 14, 1952, Public Law 542, 2d Congress, amending Section 5 (a) of the 
Federal Trade Commission Act. f 

2The Commission held that this motion. was properly filed with the hearing examiner 


‘who did have jurisdiction and should have considered it; as a matter of expediency the 
Commission considered and ruled on the similar motion as hereinabove indicated. 
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This motion was denied by the Commission on both grounds, and 
the case remanded to the hearing examiner for proceedings in regular 
course. Subsequent thereto hearings were held during which counsel 
supporting the complaint and counsel for respondent stipulated cer- 
tain facts and presented other evidence all of which was recorded 
and filed in the office of the Commission. Respondent renewed its 
motion to dismiss “for all of the reasons heretofore stated,” but rul- 
ing has been withheld by the hearing examiner pending issuance 
of his initial decision. Counsel in support of the complaint and for 
the respondent have filed proposed findings of fact, conclusions and 
supporting briefs. 

THE FACTS 


ParacraPH 1. The respondent, Eastman Kodak Company, is a cor- 
poration organized and existing under the laws of the State of New 
Jersey with its principal office and place of business located at 343 
State Street, Rochester, New York. It is now and for several years 
last past, has been engaged in the manufacture, sale and distribution 
of certain professional and amateur photographic and optical mate- 
rials, apparatus and equipment, as well as certain related and other 
chemical products. In the course and conduct of its business for many 
years last past, respondent has been and is now engaged in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, in 
that it ships or causes to be shipped products manufactured by it from 
the states in which the several places of production and business of 
respondent are located, to purchasers thereof located in other states 
and in the District of Columbia. There is and has been at all times 
herein mentioned, a continuous and substantial current of trade and 
commerce in said products between and among the several states of the 
United States and in the District of Columbia. Respondent’s profes- 
sional and amateur photographic products are sold under trade names 
and trade-marks owned by it, including “Kodak.” Respondent’s trade 
names and trade-marks are assets of substantial value. 

Par. 2. Respondent is the successor to the business originally estab- 
lished by George Eastman in 1880, and is one of the leading concerns 
engaged in the photographic products industry in the United States. 
It is the parent of certain subsidiary corporations, among which are 
24 corporations all of which are named Eastman Kodak Stores, Inc., 
except one, the Illinois Corporation, which is named Eastman Kodak 
Stores Co. (herein collectively referred to as the Stores Corporations), 
and which are the only subsidiary corporations of respondent engaged 


2 the sale of amateur photographic products at retail in the United 
tates. : 
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Par. 3. Some of respondent’s photographic products are designed 
for use primarily by the general public and are often referred to as 
“amateur products.” Other of respondent’s photographic products 
are designed primarily for professional, commercial or scientific use 
and such products are often referred to as “professional products.” 
This proceeding involves only those of respondent’s amateur products 
which are covered by its resale price maintenance agreements, desig- 
nated by respondent as Retailer Fair Trade Agreements and referred 
to hereinafter as fair trade agreements, entered into by the respondent 
with retail outlets in the 45 states authorizing such agreements. There 
are approximately 163 such products. 

Par. 4. Respondent’s amateur products are sold directly by re- 
spondent to over 10,000 stores and similar outlets which are engaged, 
among other things, in reselling such products at retail to the consum- 
ing public. Respondent’s amateur products are also sold directly by 
respondent to about 350 wholesale dealers who in turn distribute them 
to retail stores and similar outlets. Over 75,000 retail outlets in the 
United States handle some or all of respondent’s amateur products. 
Respondent’s said amateur products are sold at retail only by such re- 
tail outlets and by 35 retail outlets of the Stores Corporations. Re- 
spondent has no financial or corporate interest in the business of any 
of said retail outlets, except with respect to the aforesaid 35 retail out- 
lets of the Stores Corporations. 

Par. 5. Each of the Stores Corporations is incorporated in a differ- 
ent state of the United States, except one, which is incorporated in the 
District of Columbia, and each is engaged in the sale at retail of ama- 
teur and professional photographic and related products manufac- 
tured and distributed by respondent and by others, including some or 
all of the amateur products covered by respondent’s current fair trade 
agreements. 

The Stores Corporations are wholly owned subsidiary corporations 
of respondent. Respondent supervises and controls the general corpo- 
rate, financial and administrative matters of the Stores Corporations, 
and the Secretary, an Assistant Secretary and an Assistant Treasurer 
of the respondent hold offices of the same title in each of the Stores 
Corporations, and each of these officers resides and carries out his re- 
spective duties at the principal place of business of the respondent in 
the City of Rochester, New York. Subject to this supervision and 
control, the business of the retail outlets of the respective Stores Cor- 
porations is managed by the respective local managers. In the manner 
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above-described, the 35 retail outlets are conducted by the Stores 
Corporations.* 

For the purposes of this proceeding only, it is agreed that, with re- 
spect to sales of respondent’s products by the 35 retail outlets of the 
Stores Corporations under respondent’s fair trade agreements, re- 
spondent controls the Stores Corporations and the retail outlets 
operated by them and requires them to abide by the terms of said 
agreements, including the prices stipulated therein, in those states in 
which fair trade acts are in effect and in said states said retail outlets 
have maintained and are maintaining the minimum resale prices 
prescribed in said agreements. 

Par. 6. Beginning in 1938, after the enactment of the Miller- 

- Tydings Resale Price Maintenance Act,‘ respondent offered fair trade 
agreements to its direct retail dealers in those states in which fair 
trade acts were in effect. These agreements fixed the minimum selling 
price, under specified conditions, at which certain of respondent’s 
amateur products could be sold at retail. The minimum retail selling 
prices established under respondent’s fair trade agreements relate 
only to products manufactured by respondent and sold under its trade- 


‘ The place of incorporation of each Stores Corporations and the address of each retail outlet thereof are 
as follows: 


Place of incorporation Principal address Address of other stores, if any 
California! 32222 see ee 643 South Hill St., Los Angeles__._________ 219 Post Ave., San Francisco, 
and 1210 Fifth Ave., San 
Diego. 
Gnlorad gg see es 1635 California St., Denver 
Hlorida_se! 2-13) Sis 129 West Adams St., Jacksonville 
Georgia. 2. ees 231 Peachtree St., Atlanta 
Tilinoiss . Oh SISTENT 3 133 North Wabash Ave., Chicago 
TOW A fe> ee cases eB 513 Locust St., Des Moines______-_____-__ 417 Nebraska St., Sioux City, 
and 217 Brady St., Daven- 
Wa port. 
Louisiana 2.240 2.3 1 
Maine —.2<icizessnn ok 22 Franklin St., Boston, Mass. 
Maryland___ 
Michigan ___- 
Minnesota___-______.___- 3 West Superior St., Duluth, 
and 91 East 6th St., St. 
) Paul. 
Wiissonrd = — Pees fo a 1010 Walnut St., Kansas 
City. 
WNebrakkac «2 su.ce.-0y.2- 1221 ‘‘O”’ St., Lincoln. 
New Jersey.--.---.-__._- 117 South 16th St., Philadel- 
phia, Pa. 
New svorks. (U2 2 TL 356 Madison Ave., New 
Otic York. 
ANE eyo eg 27 West 4th St., Cincinnati. 
OregontG met fyi Ti. 
Pennsylvania__ 
Leg i Re 0 be 
tah. so5ae. 2 -| 1400 South Main St., Salt Lake Cit 
Washington_____ -| 1319 Fourth Ave., Seattle f 
Washington, D. C -| 607 14th St. NW. 
iWistonsin_iif.._ <2 losis 745 North Milwaukee S8t., Milwaukee 


a ee ee 
* Act of Aug. 17, 1937, Pub. Act No. 314, 75th Congress, 50 Stat. 693, amending Section 
1 of the Sherman Act. 
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mark or name, and by agreement no question is raised in this proceed- 
ing as to whether or not such products are sold in free and open 
competition with products of the same general class produced. and 
sold by other manufacturers. Approximately 5,500 of respondent’s 
‘direct retail dealers voluntarily executed said agreements. 

From the time said retailer fair trade agreements were first executed 
through the calendar year 1951, respondent enforced the provisions 
thereof to the extent authorized and required by federal and state 
laws. During said period, respondent obtained 39 injunctions in fed- 
eral or state courts located in the States of California, Connecticut, 
Illinois, Massachusetts, New Jersey, New York and Pennsylvania, re- 
straining retail dealers, some of whom were nonsigners of such agree- 
ments but who were bound thereby by applicable state laws, from 
selling respondent’s amateur products covered by the terms of its fair 
trade agreements then in effect at retail prices lower than the minimum 
retail prices provided for therein. Execution of or compliance with 
any such agreement never has been a prerequisite to nor had any effect 
upon the availability of respondent’s products to any dealer therein. 

Par. 7. On May 21, 1951, the Supreme Court of the United States 
-decided the case of Schwegmann Brothers, et al. v. Calvert Distillers 
Corporation, and Seagram Distillers Corporation, 341 U.S. 384, 95 L. 
Ed. 1035, in which it was held that the Miller-Tydings Act did not 
exempt from the Sherman Antitrust Act the enforcement of a price 
agreement for the maintenance of minimum resale prices of trade- 
marked commodities against a nonsigner of the said agreement. Sub- 
sequent to this decision by the Supreme Court of the United States, 
which rendered unenforceable its fair trade agreements except against 
those retailers who had actually signed the same, respondent, in ac- 
cordance with the provisions of said agreements, canceled and termi- 
nated the same on May 28, 1952. 

Par. 8. The McGuire Act amending Section 5 (a) of the Federal 
‘Trade Commission Act, was passed by Congress and approved by 
the President on July 14, 1952. Beginning on July 28, 1952, respond- 
ent offered new fair trade agrements to its direct retail dealers in 
those states in which fair trade acts were in effect. Since that time, 
approximately 6,500 of its direct buying retail dealers in said states 
have entered into said agreements with respondent under which mini- 
mum selling prices are prescribed under specified conditions for the 
resale at retail of respondent’s amateur products covered by said agree- 
ments and as prescribed therein. Said agreements are now in effect 
and are the only such agreements in effect. 
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Each of the fair trade agreements provides that it is between re- 
spondent, “the manufacturer of certain products now or hereafter 
made subject to this Agreement,” and a dealer “engaged in selling 
said products at retail” and that “the parties hereto as manufacturer 
and retailer respectively, desire to avail themselves of the benefits of 
the Fair Trade Act of the state in which the dealer’s principal place 
of business is located * * *.” The products covered by said agree- 
ments are manufactured by respondent, sold under respondent’s trade- 
mark or trade name for resale and are in free and open competition 
with products of the same general class produced and sold by other 
manufacturers. To the extent permissible under the McGuire Act 
and applicable state laws, retail dealers in respondent’s amateur prod- 
ucts are bound by said agreements whether or not they have signed 
the same. 

Par. 9. In those states in which fair trade acts are in effect, and 
in which are located retail outlets of the Stores Corporations, these 
retail outlets sell products manufactured by respondent and subject 
to respondent’s fair trade agreements in the same marketing area 
where some other retail stores sell the said products, and pursuant to 
said agreements all retail outlets in said area are bound by the same 
prescribed minimum resale prices specified in such agreements. Each 
of the 35 retail outlets of the Stores Corporations is one of the lead- 
ing outlets for the sale of respondent’s amateur photographic products 
in the market area where it is located, and sells respondent’s amateur 
products in competition with other retail outlets selling said products 
in the same market area.® : 

Par. 10. For the calendar year 1951, the last full year of operation 
by respondent during which its fair trade agreements were in effect 

5 For a selected list of cities, the number of other retail outlets selling amateur products"manufactured by 


respondent within a radius of five blocks of the retail outlet of a Stores Corporation is as follows—(shown 
also is the number of such retail outlets buying direct from respondent) 


Other Direct 
outlets | buying 


ATION A, C6018 oo dp 2 awe oon oc nese cen cde ieee de ee ana 45 16 
Cincinnati, Ohio--_______- 49 15 
Davenport, lowa__________ 21 5 
Denver, Colorado_________ 55 23 
Des Moines, Iowa 35 10 
Detroit, Michigan 82 23 
Omaha, Nebraska 32 8 
Seattle, Washington 55 29 
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and for which statistics are available,° the net sales of the respondent 
and its subsidiaries totaled $542,284,000 of which $111,787,000, 
slightly less than 21%, represents sales of fair traded products; total 
net sales of the retail outlets of the Stores Corporations amounted 
to $34,806,000 of which $3,104,000, approximately 9%, represents 
sales of respondent’s fair traded products; net sales of respondent’s 
amateur products by other retail outlets was $154,769,000 of which 
$108,632,000, about 70%, represents sales of respondent’s fair traded 
products. Sales of respondent’s fair traded products by the retail 
outlets of the Stores Corporations amounted to less than 3% of the 
sales of such products by other retail outlets and less than 0.6 of 1% 
of respondent’s total sales. 


THE ISSUE 


Paragraph 9 of the complaint. reduces the controversy in this pro- 
ceeding to a single issue, namely, whether 

“The contracts and agreements entered into by respondent with its 
retail store customers, whereby it fixes and maintains the resale prices 
of many of its amateur photographic products, are illegal in that some 
of the said retail store customers are in competition with respondent’s 
wholly owned and controlled retail stores in the sale of such products 
to the consuming public.” 


6Net sales by respondents, by stores corporations, by other outlets:* 


1950 1951 1952 
(1) By Respondent and Subsidiaries__...-.-.------- $461, 389, 980 | $542, 284,510 | $575, 022, 750 
By Stores Corporations’ Outlets: 
(S) Rota ee = FA oa te eae EE es en 34, 329, 612 34, 806, 105 33, 124, 035 
(3) a ee ele Professional & Products of other 26, 947, 198 27, 004, 056 25, 555, 272 
nfrs. 
(4) Respondent’s Amateur Products_..-.--.-------- 7, 382, 414 7, 802, 049 7, 568, 763 
(5) ***Respondent’s fair traded Products_-.-----..-- 2, 911, 880 8, 104, 956 **2, 509, 522 
By Other than Stores Corporations: 
(6) Respondent’s Amateur Products___------------- 142, 642, 500 | 154, 769, 300 184, 324, 900 
(7) ***Respondent’s Fair Traded Products----.---- 97, 203, 600 | 108,632,900 | **95, 976, 900 
By 4 Outlets of Stores Corporations’ Located in Areas 
not Subject to Fair Trade: 5 
(8) oRotal—-All Products == 22 -- == on === 4,241, 777 4, 285, 794 3, 963, 577 
(9) ao Products Elsewhere Subject to 281, 701 298, 531 242, 566 
Fair Trade. 


NOTES 


*Figures in all except line (1) have been adjusted to reflect selling price to the consumer. __ 

**Cover 10-month period only, since from May 28, 1952 to July 28, 1952, respondent’s fair trade 
agreements were not in effect. : 

***Bstimated since respondent’s records do not show separately sales of amateur products not fair 
traded—Cine-Kodak film in magazines, sales_to federal, state and local governments, sales to com- 
mercial and professional photographers, ete. 
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Do respondent’s fair trade agreements fail to come within the pro- 
tective provisions of the McGuire Act because respondent is not only 
a manufacturer but is also engaged in the operation of 35 retail out- 
lets which compete with some of the independently-owned retail stores. 
that are parties to the fair trade agreements ? 


THE STATUTE 


The pertinent sections of the Federal Trade Commission Act as. 
amended by the McGuire Act are as follows: 


Sec. 5 (a) (1) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful. 

(2) Nothing contained in this Act or in any of the Antitrust Acts shall render 
unlawful any contracts or agreements prescribing minimum or stipulated prices,. 
or requiring a vendee to enter into contracts or agreements prescribing minimum 
or stipulated prices, for the resale of a commodity which bears, or the label or 
container of which bears, the trade-mark, brand, or name of the producer or 
distributor of such commodity and which is in free and open competition with. 
commodities of the same general class produced or distributed by others, when 
contracts or agreements of that description are lawful as applied to intrastate 
transactions under any statute, law, or public policy now or hereafter in effect 
in any State, Territory, or the District of Columbia in which such resale is to be 
made, or to which the commodity is to be transported for such resale. 

(3) Nothing contained in this Act or in any of the Antitrust Acts shall render 
unlawful the exercise or the enforcement of any right or right of action created 
by any statute, law, or public policy now or hereafter in effect in any State, Ter- 
ritory, or the District of Columbia, which in substance provides that willfully 
and knowingly advertising, offering for sale, or selling any commodity at less: 
than the price or prices prescribed in such contracts or agreements whether the 
person so advertising, offering for sale, or selling is or is not a party to such a con- 
tract or agreement, is unfair competition and is actionable at the suit of any 
person damaged thereby. 

* ; * * * 2 * 

(5) Nothing contained in paragraph (2) of this subsection shall make lawful 
contracts or agreements providing for the establishment or maintenance of mini- 
mum, or stipulated resale prices on any commodity referred to in paragraph (2) 
of this subsection, between manufacturers or between producers, or between: 
wholesalers, or between brokers, or between factors, or between retailers, or 
between persons, firms, or corporations in competition with each other. 

(6) The Commission is hereby empowered and directed to prevent persons,. 
partnerships, or corporations, * * * from using unfair methods of competition 
in commerce and unfair or deceptive acts or practices in commerce. * * * 


The McGuire Act, as “H. R. 5767, a bill to amend the Federal Trade 
Commission Act with respect to certain contracts and agreements 
which establish resale prices and which are extended by State law to 
non-signers, [was] introduced by Rep. McGuire (N. Y.), October 17, 
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1951, enacted into law by the 82nd Congress and signed by the Presi- 
dent of the United States on July 14, 1952.” 7 

The purpose of the McGuire Act is clearly set forth in the report of 
the Committee on Interstate and Foreign Commerce of the House.* 


The primary purpose of the bill is to reaffirm the very same proposition which, 
in the committee’s opinion, the Congress intended to enact into law when it passed 
the Miller-Tydings Act (act of August 17, 1937, title VIII, 50 Stat. 673, 15 
U. S. C. sec. 1), to the effect that the application and enforcement of State fair- 
trade laws—including the nonsigner provisions of such laws—with regard to 
interstate transactions shall not constitute a violation of the Federal Trade Com- 
mission Act or the Sherman Antitrust Act. This reaffirmation is made necessary 
because of the decision of a divided Supreme Court in Schwegmann v. Calvert 
Distiller Corporation (341 U. S. 384, May 21, 1951). In that case, six members 
of the Court held that the Miller-Tydings Act did not exempt from these Federal 
laws enforcement of State fair-trade laws with respect to nonsigners. Three 
members of the Court held that the Miller-Tydings Act did so apply. 

The end result of the Supreme Court decision has been seriously to undermine 
the effectiveness of the Miller-Tydings Act and, in turn, of the fair-trade laws 
enacted by 45 States. H. R. 5767, as amended, is designed to restore the effective- 
ness of these acts by making it abundantly clear the Congress means to let 
State fair-trade laws apply in their totality; that is, with respect to nonsigners 
as well as Signers. 


In the House discussion, Congressman McGuire said with reference 
to his proposal—“The McGuire bill adds no new powers to the Federal 
Trade Commission Act. It merely exempts from the Federal Trade 
Commission Act and the Antitrust Acts, so far as interstate commerce 
is concerned, that type of resale price maintenance contract which is 
permitted by the fair trade acts of 45 States.” ° 

Counsel in support of the complaint rely on that portion of Section 
5 (a) (5) of the Act which states that the preceding provisions of 
the Act shall not make lawful price maintenance agreements “between 
manufacturers, or between producers, or between wholesalers, or be- 
tween brokers, or between factors, or between retailers, or between 
persons, firms, or corporations in competition with each other.” This 
qualifying provision of the McGuire Act is in exactly the same words 
as a similar proviso in the Miller-Tydings Act. Hence, so far as the 
issue in this case is concerned, the purpose of the two Acts is identical. 
Likewise, as to this issue, the interpretation of both Acts should be 
the same. 

7 Resale Price Maintenance, Legislative History H. R. 5767, title page. The Bill passed 
the House May 8, 1952 by a vote of 196 to 10 (Cong. Record May 8, 1952, p. 5033) and 
the Senate July 2, 1952 by a vote of 64 to 16 (Cong. Record, July 2, 1952, p. 9145). 


8 Rept. 1437 82d Cong., 2d Sess., pp. 1 and 2, House of Representatives. 
© 98 Cong. Rec, 4979, May 7, 1952. 
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CONSTRUCTION OF THE ACT 


For the purposes of this case it is established that the requirements 
of Section 5 (a) (2) of the Act have been met in that (a) the fair 
traded products are manufactured by the respondent and bear its 
trade-mark, brand or name, (b) the contracts are with vendees who 
resell respondent’s products at fair trade prices, (c) the products are 
in free and open competition with products of the same general class 
produced by others, and (d) fair trade agreements are lawful as 
applied to intrastate transactions under statute, law or public policy 
in each of the states in which the agreements are in effect. 

The Act clearly authorizes vertical price fixing agreements when 
these conditions are met. But counsel in support of the complaint 
contend that the agreements are illegal because (1) respondent is a 
retailer and therefore the agreements are between retailers, and (2) 
respondent, as a retailer, is in competition with some of the other 
retailers who have entered into the agreements; hence the agreements 
are not vertical but horizontal and fail because they fall within the 
non-exempt classifications of Section 5 (a) (5) of the Act. 

Counsel in support of the complaint assert that the language of the 
Act is clear and that it is an elementary principle of law that where 
the language of a statute is clear and unambiguous, legislative history 
and other aids may not be used to support a construction which adds 
to or takes from the significance of the words employed. Counsel for 
respondent agree that the language of the statute is clear but they and 
counsel in support of the complaint arrive at diametrically contradic- 
tory interpretations of the Act. The Commission, ruling upon the 
motion to dismiss in this preceeding, were not unanimous in their con- 
clusions, and there was disagreement in the Doubleday case” where 
the same issue was presented in an interlocutory appeal. In neither 
case has a final decision been rendered. It is evident that the mean- 
ing of the Act is not clear and that interpretation is required. 

How shall that interpretation be made? In 1928, Justice Holmes, 
speaking for the Court, in Boston Sand & Gravel Co. v. United States, 
278 U.S. 41, 48, stated: 


It is said that when the meaning of language is plain we are not to resort to. 
evidence in order to raise doubts. That is rather an axiom of experience than 


a rule of law and does not preclude consideration of persuasive evidence if it 
exists. 


Earlier, Chief Justice Marshall stated the rule in United States v. 
Fisher, 2 Cranch 358, 386 ,1805) : 


In the Matter of Doubleday and Company, Inc., Federal Trade Commission Docket No. 
5897, Complaint issued June 29, 1951. 
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It is undoubtedly a well-established principle in the exposition of statutes, 
that every part is to be considered, and the intention of the legislature to be 
extracted from the whole. * * * Where the mind labors to discover the design 
of the legislature, it seizes everything from which aid can be derived. 

Justice Frankfurter, in his dissent in United States v. Monia, 317 
U. S..424, 431 (1948), saa’ the proper approach to this problem, 
as Ellie : 

The notion that because the words of a statute are plain, its meaning is also 
plain, is merely pernicious oversimplification. * * * A statute, like other living 
organisms, derives significance and sustenance from its environment, from which 
it cannot be severed without being mutilated. Especially is this true where the 
statute * * * is part of a legislative process having a history and a purpose. 
The meaning of such a statute cannot be gained by confining an inquiry within 
its four corners. Only the historic process of which such legislation is an in- 
complete fragment—that to which it gave rise as well as that which gave rise 
to it—can yield its true meaning. 

Tn 1943, the Supreme Court, in Harrison v. Northern Trust Co., 317 
U.S. 476, 479 states its position : 

But words are inexact tools at best, and for that reason there is wisely no 
rule forbidding resort to explanatory legislative history no matter how clear 
the words may appear on “superficial examination.” 


The decisions uniformly hold that in determining the purpose and 
intent of a statute the entire legislative history of the statute may 
be searched for every possible explanation. 

The cardinal rule in statutory interpretation is to seek the legis- 
lative intent and purpose so that statutes may be properly admin- 
istered and enforced. 

When the Miller-Tydings bill was first.offered it did not. contain 
the proviso clause but this was added by Senator Tydings before the 
enactment of the measure at the suggestion of the Attorney General. 
In speaking of the amendment, Senator Tydings said: * 

The amendment provides that nothing in this. particular provision shall per- 
mit manufacturers to combine with manufacturers, wholesalers with whole- 
salers, factors with factors, or retailers with retailers. That is made absolutely 
certain. I do not think it was necessary, but I: was glad to put it in to place 
the matter beyond the peradventure of a doubt. 

In the Congressional debates on the Miller-Tydings Act, Répre- 
sentative McLaughlin pointed out that it was the purpose de the Act 
to permit fair trade agreements between the seller and the retailer 
buyer of an article but not to permit horizontal agreements. He said: 


The act does not legalize contracts to. maintain prices between. manufacturers 
or sellers of different trade-marked articles of the same class or character. 


11U, §. v. N. H. Rosenblum Truck Lines, 315 U. S. 50, 53 (1942). 
12 81 Cong. Rec., p. 7496 (1937). 
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It only authorizes or permits contracts between the seller and the buyer, re- 
garding resale price, as to a particular article, and then only provided that article 
is in free and open competition with articles of a similar character produced 
or distributed by others, and further provided only that the contract is author- 
ized under the laws of the State in which it is to be carried out. The act, as 
‘amended in the Senate, and as now before the House in the conference report, 
‘specifically provides that the act shall not make lawful any contract or agree- 
ment providing for establishment or maintenance of minimum resale prices 
on any commodity covered by the act, between manufacturers, or between 
producers, or between wholesalers, or between brokers, or between factors, or 
‘between retailers, or between persons, firms, or corporations in competition 
with each other. As an example, the act would not allow two manufacturers 
of similar trade-marked articles, as, for instance, articles of food or drugs or 
clothing or soap or fountain pens, or any other competing articles of similar 
kind, to agree between themselves as to the price at which their respective 
articles shall be sold. The act does not alter the provisions nor the effect of the 
Sherman Act as to such contracts. In other words, it simply authorizes con- 
tracts, permitted by the States, between the seller and buyer of one article— 
contracts known as vertical contracts. It does not permit contracts between 
-seller and seller of different articles—contracts known as horizontal contracts.” 
(Italics added.) 


The Congressional consideration of the McGuire Act provides 
further light. The House Judiciary Committee, favoring the enact- 
ment of resale price maintenance legislation, said : 


The necessity and desirability of protecting the manufacturer’s property right 
in trade-marks and brand names from diminution in value, is to that segment 
of our economy, the most important argument for the restoration of resale price 
maintenance.!4 

* * a * * ta s 


In the case of all fair-traded products, * * *, competitive forces and prices 
are supported by consumer-demand preference and not destroyed by the fixing of 
a price under a fair-trade contract or by means of the nonsigners’ clause.15 


Durimg the debates, Congressman Hunter of California stated: 


Growth of the use of trade-marks, brands and producer names has come 
about through a feeling of responsibility on the part of the manufacturer to 
produce a consistently good article at a fair price. If better manufacturing 
methods, increased sales and better distribution have produced a fine article at a 
competitive price, I feel that the manufacturer should have the right to protect 
his product with fair-trade provisions which apply even to nonsigners. * * * 

Competition under fair-trade laws is stimulated between manufacturers who 
have the power to react with better products and lower prices, while competi- 
tion ee dealers who have no constructive effect over the product is elimi- 
nated. 


13 81 Cong. Rec., p. 8141 (August 8, 1937). 

4 House Report No. 1516, 82d Cong. 2d Session, p. 9 (1952). 
48 Ibid, p. 15. 

16 Cong. Record May 7, 1952, p. 4985. 
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In testimony before the House Subcommittee of the Committee on 
Interstate and Foreign Commerce, Representative Patman, whose 
Small Business Committee supported the enactment of fair trade 
legislation, indicated his belief that horizontal agreements have to do 
with different products whereas vertical agreements relate to fixing of 
the resale price of a single product.27 

Senator Humphrey was recognized as the leading proponent of the 
McGuire bill in the Senate. On July 2, 1952, shortly before the vote 
was taken and following spirited discussion in which query was made 
as to the difference between vertical and horizontal pricing arrange- 
ments Senator Sparkman directed a pointed inquiry to Senator 
Humphrey in the following language: 16 

It would dispel any misunderstanding concerning lawful vertical resale price- 
maintenance agreements and unlawful horizontal resale price-maintenance agree- 


ments if the Senator from Minnesota would explain further for the Record the 
differences between the types of agreement. 


To this Senator Humphrey replied: 


I talked with the Senator about this matter, and I want to be very accurate. 
I have gone into it very carefully. * * * 

In general, the test of whether a resale price maintenance contract is vertical 
is if the contract is between a seller and buyers who resell the original seller’s 
product; whereas, the test of whether a resale price maintenance contract is 
horizontal is if it is between competing sellers between whom the relation of 
buyer and seller or reseller does not exist as to the product involved. 

It is important to keep this distinction in mind, because many producers of 
trade-marked items sell them to consumers, retailers, and wholesalers alike. 


17 Hearings before Subcommittee of the Committee on Interstate and Foreign Com- 
merce on H. R. 5767, p. 14, 82nd Cong., 2nd Sess., (1952). Part of the colloquy between 
Congressman Hale and Congressman Patman follows— 

Mr. Hate. Why is not the vertical price fixing still monopolistic? 

Mr. PaTMAN. The vertical still monopolistic? 

Mr. HAwe. Yes. 

Mr. PATMAN. Because it is in open competition with other articles of like grade and 
quality where they cannot agree on price. 

Now if you permit horizontal price fixing too where Articles A, B and C are exactly 
the same, or similar, where they could go and make an agreement and say what they were 
going to sell for, that would be bad; that would be vicious; but that is still opposed 
under existing law and this does not change it. 

This will permit A to fix the price on down to the retailer; it will permit B to do 
the same thing, and C to do the same thing; but they cannot agree among themselves. 
That makes competition. Then B will say, now, there is A, he is selling his commodity 
for so much, why can’t I sell mine for just a little lower; and C will say; ‘‘Now, there 
is A and B. They are selling theirs at a certain price, and I believe I will put mine in 
a little lower.” 

You see this brings about competition there between them from the top clear on down, 
but it is still unlawful to have horizontal or across-the-board price fixing, but permits 
vertical price fixing. 

Mr. HALe. Then your argument in brief is that vertical price fixing does not suppress 
competition whereas horizontal price fixing suppresses competition, 

Mr. PatMAN. That is better than I could state it myself. 

18 Cong. Rec., July 2, 1952, p. 9124. 
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Under the bill, such firms may make resale price-maintenance contracts with 
both wholesalers and retailers because such contracts are vertical, that is, be- 
tween sellers and buyers. While in one sense firms in this position function not 
only as producers but also as wholesalers and retailers, they may still lawfully 
make contracts with other wholesalers and retailers, when in making such con- 
tracts they act as producers of a trade-marked or branded commodity, rather 
than as wholesalers and retailers entering into forbidden horizontal resale price- 
maintenance contracts with other wholesalers or other retailers. (Italics added.) 


The legislative history indicates that Congress saw no incongruity 
in a- ianifaotater entering into fair trade agreements establishing 
retail selling prices in his branded products even though at the same 
time he might be engaged in selling those same products at retail. 
Congress does not act in a vacuum but takes note of current business 
and industrial customs and practices. It is common knowledge that 
individuals, corporations and business organizations frequently act in 
dual‘ capacities—often in conflicting dual capacities, carrying on prac- 
tices and performing acts in one capacity which cannot be undertaken 
in any other capacity, the only restriction being that the functions 
relevant to the various capacities be kept separate. 

Many manufacturers sell direct to the retail trade. Some sell to 
wholesalers exclusively. Others sell to wholesalers, to retailers and to 
the public, direct or through subsidiary organizations.” These are all 
common business practices of which Congress was cognizant when it 
enacted the McGuire Act, as is shown by the debates. upon the bill. 
The argument of counsel in support of the complaint ignores the com- 
plexity of the marketing structures of the present day business world 
and, if accepted, would to a great extent nullify and frustrate the 
purpose and intent of the McGuire Act. 


CONSTRUCTION OF THE ACT BY THE COURTS 


During the Congressional debates frequent references were made to 
the decisions of the courts. Senator Hunt said: 


It is significant that prevailing interpretations and court decisions during a@ 
13-year period following passage of the Miller-Tydings Act enabled the State 
fair-trade laws to be effective.” 


19 “Selling the U. S. Market” issued by the U. S. Dept. of Commerce in 1951 shows dis- 
tribution methods for manufactured products of all industries based on 1939 sales, as 
follows (p.. 29:).: 


Percent 

Sales to or, through own wholesale branches._____-_____________________ 22.4 
Sales to, 0rathrough. ow recall Stores isos. ee ee ee ee 2.2 
Sales to wholesalers, jobbers and retailers___c.¢...-___...9..... 44,9 
Sales to consumers. at Metall -0 5. tose. oe ganas eee 1.6 
Sales to industrial and gther large users-c__..__.._-____._-_____...._ 26. 0 
WUXp Ort SOL GB Se ss ek arn pee ea ee a 3.2 
Total 23s 5 nn ne eee ee ee 100. 0 
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The fact is significant that since 1937, no court has found any fair 
trade agreement invalid because the manufacturer-signer was also 
engaged in wholesale, or retail operations. It is significant too that 
in the many cases that have been brought in the various courts, both 
state and federal, to enforce fair trade agreements, the fact that, one 
of the signers was operating in a dual capacity has been noticed but 
few times and never has been made the basis of a decision. The latest 
ease cited by counsel in support of the complaint and discussed by 
respondent’s counsel, is General Electric Co. v. S. Klein on the Square, 
Ine 

This was an action to enjoin defendant Klein from selling mer- 
chandise at less than the resale price established by plaintiff in its 
fair trade agreements. Defendant, among its defenses, alleged that 
General Electric in violation of the antitrust acts was a party to 
various price-fixing combinations and conspiracies with retailers, 
wholesalers and other manufacturers, particularly that it had entered 
into a conspiracy with its wholesale subsidiary, General Electric 
Supply Company, some of its other wholesalers and a large number of 
retailers to establish wholesale prices and retail prices. The court 
pointed out that violation of the antitrust acts would not. in itself be 
a defense to the injunction action, and disregarding the dual capacity 
in which the plaintiff was operating, granted the injunction, stating 
fp. 577A: 

* * * there is no evidence that plaintiff has agreed or conspired with other 
producers or with any wholesalers to fix any prices. It has exercised its clear 
legal right to have retailers agree that they will not sell at less than the prices 
stipulated by plaintiff, and it has suggested to wholesalers the prices at which 
it thinks such wholesalers should sell to retailers, but further than that it has 
not gone. 

The Klein case does not support the position of counsel supporting 
the complaint. In Old Dearborn Distributing Company v. Seagram 
Distillers Corporation,” an injunction was allowed to prevent violation 
of appellee’s resale price agreements applicable on the retail level, 
even though in other branches of appellant’s business it was a whole- 
saler as was appellee. There was no discussion of this relationship. 

In Doubleday, Doran & Company, Inc. v. R. H. Macy & Co., Inc. 
the decision denying an injunction was based on the grounds that the 
defendant was a nonsigner of the fair trade agreements and that the 
New York Fair Trade Act was unconstitutional in that it attempted 
to bind nonsigners as well as signers of fair trade agreements. The 

21121 N. Y. S. 2d 37, Supreme Court of N. Y. County, February 20, 1953. 


22 299 U. S. 183 (1936). 
23 269 N. Y. 272 (1936). 
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fact that the agreement sought to be enforced was between Doubleday, 
Doran & Company, Ine., and its subsidiary corporation, Doubleday 
Doran Book Shops, Inc., a distributor and seller, did not enter into: 
the decision. 

In the case of Gillette Safety Razor Co. v. Green, et al., * an action 
to enforce a fair trade agreement, the court said, “There is nothing 
in the law to prohibit a manufacturer or producer from selling both 
wholesale and retail * * *.” However, the decision rested on other 
grounds. 

In General Electric Co. v. R. H. Macy & Co.,” relief was granted 
to enforce a fair trade agreement through a General Electric sub- 
sidiary was selling direct to consumers in competition with defendant. 
A similar situation existed in Westinghouse Elec. Corp. v. Disco N. Y.,. 
Inc.?° where an injunction was issued. 

Respondent has obtained 39 injunctions in fair trade enforcement: 
actions in seven different states yet its right to relief has never been 
challenged in any court because of its retail activities. The presump- 
tion that may arise from this judicial silence will be discussed under: 
the next subheading. 

The purpose of protecting good will by fair trade legislation has: 
been adverted to repeatedly by the courts. In the Old Dearborn case 
previously referred to, the court said (pp. 193, 195) : 

The primary aim of the law is to protect the property—namely, the good will— 
of the producer which he still owns. * * * It proceeds upon the theory that 
the sale of identified goods at less than the price fixed by the owner of the mark 


or brand is an assault upon the good will, and constitutes what the statute 
denominates “unfair competition.” 


In Eli Lilly & Co. v. Saunders," the court said : 


This good will is as much property as is coal or pig iron or wheat, Subject 
to audit, appraisal, taxation, purchase and sale, and is the most valuable asset: 
of many businesses. But, unlike the tangibles mentioned, it is vulnerable to: 
assault, through the brand which symbolizes it, since it is built up principally 
through reputation and may be destroyed by its loss. * * * 

It is not conceivable how any horizontal restriction of trade can be effected 
through the provisions of the statute. The restraint intended does not apply 
to the commodity, in its generic sense, upon which the manufacturer has ex- 
pended his care and skill—it is the commodity plus the brand which identifies it; 
guarantees its quality, and is symbolic of the good will which rightfully belongs’ 
to the manufacturer. It is this alone which the statute desires to protect, and 
to the piratical use of which it applies restraint. As stated by Justice Sutherland 
in Old Dearborn Distributing Co. v. Seagram-Distillers Corp., supra [299 U. S. 
183, 57 S. Ct. 145, 81 L. Ed. 109, 106 A. L. R. 1476]: “The ownership of the 


*3N. Y. S. 2d 822, 824 (Sup. Ct. N. Y., 1938) Aff’'d 15 N. Y. S. 24 142. 
* 103 N. Y. 8S. 2d 440 (Sup. Ct. N. Y., 1951). 

123 N. Y. L. J. 2293 (Sup. Ct. 1950). 

7216 N. C. 163; 4 S. B. 2d 528, 582, 535 (1939). 
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good will, we repeat, remains unchanged, notwithstanding the commodity has 
been parted with. Section 2 of the Act does not prevent a purchaser of the com- 
modity bearing the mark from selling the commodity alone at any price he 
pleases. It interferes only when he sells with the aid of the good will of the 
vendor; and it interferes then only to protect that good will against injury. 
It proceeds upon the theory that the sale of identified goods at less than the price 
fixed by the owner of the mark or brand is an assault upon the good will, and 
constitutes what the statute denominates “unfair competition.” See Liberty 
Warehouse Co..v. Burley Tobacco Growers’ Co-op. Marketing Ass’n.,. 276. U. S. 
71, 91, 92, 96, 97, 48 S. Ct. 291, 295, 296, 297, 72 L. Ed. 473. There is nothing 
in the act to preclude the purchaser from removing the mark or brand from the 
commodity—thus separating the physical property, which he owns, from the 
good will, which is the property of another—and then Selling the commodity at 
his own price, provided he can do so without utilizing the good will of the latter 
as an aid to that end.” 


In General Electric Co. v. Macy (supra), p. 445, it was said: 

“The chief purpose of the statute is expressed as being to protect a producer 
against injury of his good will, resulting from price cutting of goods bearing 
his trade-mark,” and, “it is the duty of the courts to interpret and enforce it 
[the act] so as to carry out the purposes of the Legislature.” 


CONSTRUCTION OF THE ACT BY LAW ENFORCING AGENCIES 


Since 1937 when the Miller-Tydings Act became effective, except for 
the Federal Trade Commission Doubleday case filed in June, 1951, and 
this proceeding started in September, 1952, no one charged with the 
administration and enforcement of the fair trade acts has undertaken 
any action based on the fact that a manufacturer engaged in fair trade 
practices has at the same time been acting as a retailer of the fair 
traded products even though violation of the Miller-Tydings Act, 
amending Section I of the Sherman Act, carried a penalty of a fine not 
exceeding $5000,and/or imprisonment not exceeding one year. 

In 1940 the Federal Trade Commission instituted a proceeding 
against the Eastman Company * charging that some of its fair traded 
products were not in free and open competition with other products 
of the same general character. Continuing jurisdiction of this matter 
was retained until July, 1947, yet no issue was raised as to respondent’s 
retailing activities although they were the same during that period as 
they arenow.”® This inaction issignificant. 

The rule as stated in Federal Trade Commission v. Bunte Bros. is: 

In the Matter of Eastman Kodak Company, Docket 4322, 39 F. T. C. 154, complaint 
issued September 23, 1940, decision, September 9, 1944; decision modified September 12, 
1945, 41 F. T. C. 137; decision further modified July 3, 1947, 44 F. T. C. 14. 


20 Respondent’s first fair trade contracts were executed in 1938. 
# 312 U. S. 349, 352 (1941). 
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* * * Authority actually granted by Congress of course cannot evaporate 
through lack of administrative exercise. But just as established practice may 
shed light on the extent of power conveyed by general statutory language, so the 
want of assertion of power by those who presumably would be alert to exercise it, 
is equally significant in determining whether such power was actually conferred. 

In Federal Power Commission v. Panhandle Eastern Pipeline Co.,* 
the court said: 

* * * for over ten years the Commission has never claimed the right to regu- 
late dealings in gas acreage. Failure to use such an important power for se 
long a time indicates to us that the Commission did not believe the power existed. 

A course of conduct indicating a particular understanding of a 
statute has value in determining its meaning especially where that 
course of conduct has been participated in by an administrative agency 
charged with enforcing the Act, by the Justice Department in its law 
enforcement capacity, by defendants in civil proceedings arising under 
the Act and by the courts. Non-application of the particular proviso 
of the Act which is sought to be invoked in this proceeding, is a prac- 
tical construction which when considered with the avowed purposes 
of the Act leads to a strong presumption, in the absence of cogent 
reasons to the contrary, that the proviso is not applicable to the factual 
situation involved in the proceeding. 

The desirability of federal fair trade legislation is not at issue. 
That is a matter exclusively within the province of Congress. If there 
is to be any change in governmental policy that too rests with Con- 
gress. The sole objective of this proceeding is to construe and apply 
the law as it is to the facts of this case. 


CONSTRUCTION OF THE ACT—CONCLUSIONS 


From the foregoing, the conclusion is reached that as far as the 
issues in this case are involved, the Act 

(1) has among its purposes the protection of the good will of the 
manufacturer of trade-marked and branded articles; 

(2) was intended to and does permit, when valid in the state of 
resale, the establishment by vertical agreement of uniform resale prices 
with respect of trade-marked and branded products of a manufacturer 
so long as those products are in free and open competition with prod- 
ucts of the same general class produced by others; vertical agreements 
being between a manufacturer selling his own branded products and 
a buyer for resale; 

(3) was not intended to and does not deprive a manufacturer of 
the right to make fair trade agreements with his retailers so long as 


1337 U. 8. 498, 513 (1949). 
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those agreements are entered into by him as a manufacturer, notwith- 
standing the fact that the same manufacturer may be carrying on other 
activities, including the retailing of his own products, provided the 
agreements meet the other conditions of the Act. 

The remaining problem is to determine whether the respondent 
entered into its fair trade agreements as a manufacturer or as a re- 
tailer—Are the agreements vertical or are they horizontal ? 


DID RESPONDENT ENTER THESE AGREEMENTS AS A MANUFACTURER? 


The fair trade contracts involved in this proceeding are signed by 
“Hastman Kodak Company” which is referred to therein as Kodak. 
They recite that Kodak is the manufacturer of certain products which 
are to be distributed under trade-marks, brands or trade names owned 
by Kodak and are in free and open competition with commodities 
of the same general class produced or distributed by others; that the 
dealers with whom the agreements are made are engaged in selling 
said products at retail; and that the parties, as manufacturer and re- 
tailers respectively, desire to avail themselves of the benefits of the 
various applicable fair trade acts. 

The record supports the averments of the contracts. The name used 
by respondent in its contracts is the corporate name under which its 
manufacturing activities are carried on; *? the articles involved are 
exclusively those produced and distributed by respondent as a manu- 
facturer ; the trade-marks and brand names belong to respondent as a 
manufacturer; the free and open competition mentioned is that be- 
tween respondent as a manufacturer and other producers; the relation- 
ship between respondent and the retailer signers of the contracts is that 
of manufacturer and retail seller of specifically named branded prod- 
ucts; the retailer signers of the contracts buy the trade-marked or 
branded products from the respondent for purposes of resale and do 
resell them to the public under those trade-marks or brand names. 

Through the retail outlets of the Stores Corporations which are 
owned and controlled by respondent, the respondent, as a retailer, is 
in substantial competition with some of the retail stores which are 
bound by respondent’s fair trade agreements. That competition is 
entirely at the retail level and involves amateur photographic supplies 
produced and distributed by many manufacturers. As to the amateur 
photostatic supplies manufactured and distributed by respondent 
under the fair trade agreements there is no price competition because 
respondent’s retail outlets observe the fair trade prices, but as to all 


32The separate corporate entity theory was not suggested in this proceeding and is not 
here invoked or endorsed as a defense. 
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other amateur photographic products of the same general type and 
character which are sold alike by respondent’s retail outlets and by the 
other retailers with whom respondent’s outlets compete, there is 
full competition at the retail level. So far as the record shows none 
of the retail outlets selling respondent’s fair traded products is en- 
gaged in the manufacture of any competing products so there is no 
competition between any of them and respondent at the manufactur- 
ing level. 

Respondent’s interest in protection of its trade-marked or branded 
products from price competition between retailers is a manufacturer’s 
interest. If price competition existed, respondent’s retail outlets 
would be in a most advantageous competitive position and could 
readily meet the lowest price any competitor could offer. In fact, 
if respondent were interested in reducing the competition of its retail 
outlets, price competition would be encouraged and respondent would 
not fair trade its amateur photographic products. Fair trade helps 
rather than injures the independent retail stores which are in com- 
petition with respondent’s outlet stores. At the same time it protects 
respondent’s good will as a manufacturer, good will being represented 
by respondent’s trade marks and brand names. Respondent’s financial 
interest in its fair trade contracts is a manufacturer’s interest. 

If these contracts were between retailers the contracts would relate 
normally to all articles of the same general class regardless of manu- 
facturing source. They would fix retail selling prices on all lenses; 
not just on CineKodak lenses; on all 214 x 414 roll film; not just on 
Kodak roll film; on all projectors; not just on Kodaslide projectors. 
Respondent’s agreements do not fix the selling prices of competing 
products. 

Further indication that respondent is functioning as a manufacturer 
in relation to these contracts is shown by the fact that sales of respond- 
ent’s fair traded products by its own outlet stores represent only 
about 0.6 of 1% of respondent’s over-all sales and about 3% of the 
total sales of respondent’s fair-traded products. Respondent is pri- 
marily a manufacturer. 

Some writers have suggested that the capacity in which contracts 
have been entered can be determined by looking at the benefits which 
may follow as a result of the contracts, the presumption being that 
if the benefits accrue to the manufacturing activities then the con- 
tracts were entered into in that capacity, and if the benefits accrue 
to the retail portion of the business then the contracts must have been 
entered into from that standpoint. No breakdown of respondent’s 
profits was presented in this case but there is such a preponderance 
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of respondent’s business in the manufacturing field that it is not rea- 
sonable to believe that its business or profits as a manufacturer have 
been sacrificed in order to bolster its profits as a retailer. 

Regardless of the approach taken the conclusion reached is that 
respondent has entered into these fair trade contracts as a manufac- 
turer, not as a retailer; that the contracts are vertical rather than 
horizontal, and are protected by the McGuire Act. Only by inter- 
preting the McGuire Act as denying the right of a manufacturer to 
engage in any retail activities whatsoever, either directly or indirectly, 
can an opposite conclusion be reached. Such a conclusion would 
receive support only by an undue and unwarranted extension of the 
meaning of the Act and by a strained and unrealistic interpretation 
of the facts of this case. 

The price control resulting from respondent’s fair trade agreements 
is neither increased nor diminished by reason of respondent’s opera- 
tion of its retail outlets. The fact that respondent’s fair trade agree- 
ments result in uniform retail prices on the fair traded products and 
prevent price competition at the retail level is the natural concomitant 
of all fair trade agreements and is made legal by the fair trade acts. 


CONCLUSION 


Upon the basis of the foregoing and all the facts of record in this 
proceeding, the conclusion is reached that the respondent has not 
violated Section 5 of the Federal Trade Commission Act as charged 
in the complaint and that the complaint should be dismissed.*° 


ORDER 


It ts ordered, therefore, That the complaint in this proceeding be, 
and the same hereby is, dismissed. 


Chairman Howrey delivered the opinion of the Commission. 
The McGuire Act,** like the earlier Miller-Tydings Act,*° was en- 
acted by the Congress for the purpose of exempting resale price main- 


33In view of this conclusion and the order which follows no separate ruling is required 


on respondent’s motion to dismiss. 


% 66 Stat. 632, 15 U. S. C. Sec. 45. 
3550 Stat. 698, 15 U. S. C. Sec. 1. The Miller-Tydings Act ceased to afford adequate 


protection to the “fair-trading” manufacturer by reason of the decision of the Supreme 
Court in Schwegmann Bros. v. Calvert Distillers Corp., 341 U. S. 334 (1951) which held 
that enforcement of resale price maintenance against a non-signing dealer was not included 
in the Miller-Tydings exemption from the Sherman Act. The McGuire Act, which is the 
same as the Miller-Tydings Act in most other respects, went beyond the statutory provi- 
sions of the latter to the extent felt necessary by the Congress to remove any doubt as to- 
the binding effect of fair trade contracts upon non-signers who “wilfully and knowingly’ 
advertise, offer for sale, or sell the commodity at a lower price. See Section 3 of the 


McGuire Act. 
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tenance agreements from the price-fixing prohibitions of the antitrust 
and Federal Trade Commission Acts. 

This exemption, in favor of trade-marked commodities which are “in 
free and open competition with commodities of the same general class” 
sold by others, contains one important limitation: 

Nothing contained in * * * [the Act] shall make lawful contracts or agree- 
ments providing for the establishment or maintenance of minimum or stipulated 
resale prices on any commodity * * * between manufacturers, or between whole- 
Salers, or between brokers, or between factors, or between retailers, or between 
persons, firms or corporations in competition with each other.” 

This proviso has been considered by the Commission on two prior 
occasions, namely, In the Matters of Doubleday and Company, Inc., 
Docket No. 5897, decided September 25, 1953, and Hastman Kodak 
Company, Docket No. 6040, decided September 25, 1953. Both were 
interlocutory appeals with only four Commissioners participating. 
In the first the Commission divided 2-2; in the second appeal the 
Commission divided 3-1. Anything contained in those decisions con- 
trary to the decision and opinion in the instant case is hereby expressly 
overruled. 

The complaint in this case is based on the premise that since re- 
spondent maintains company-owned stores, it is not permitted to estab- 
lish fair-trade pricing agreements with any independent retailer who 
may be in competition with said stores. The charging paragraph of 
the complaint reads as follows: 

The contracts and agreements entered into by respondent with its retail store 
customers, whereby it fixes and maintains the resale prices of many of its 
amateur photographic products, are illegal in that some of the retail store 


customers are in competition with respondent’s wholly owned and controlled 
retail stores in the sale of such products to the consuming public. Par. Nine. 


This theory would apply, of course, with equal force to any manufac- 
turer or producer who maintains retail or wholesale outlets or who 
engages in any other form of direct selling. In practical effect it would 
require such a manufacturer to choose between his partially integrated 
marketing system and a system of resale price maintenance. He 
could not retain both selling methods in the same market area. 

The facts as found by the hearing examiner are not in dispute.” 
They can be briefly summarized as follows: 

Respondent is one of the leading concerns in the photographic prod- 
ucts industry in the United States. Its professional and amateur 

Sec. 5 (a) (5) of the Federal Trade Commission Act, as amended. 66 Stat. 632, 15 


U.S. C. See. 45. 
3? Said findings are therefore adopted by the Commission. 
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products are sold under well known and valuable trade names and 
trade-marks, including the name “Kodak.” A 

Some of respondent’s photographic products are designed for use 
primarily by the general public and are referred to as amateur prod- 
ucts. Others of its products are designed primarily for professional, 
commercial or scientific use. This proceeding involves only those 
amateur products which are covered by resale price maintenance 
agreements, about 163 separate items in all. 

Respondent’s products are sold at retail by about 75,000 outlets lo- 
cated throughout the country. Included among these are some 10,000 
independent retail stores to whom Eastman sells direct and 35 retail 
stores which are controlled by respondent through wholly owned sub- 
sidiary corporations. It was agreed, for the purpose of this proceed- 
ing, that respondent controls the latter stores and requires them to 
abide by the terms of the so-called fair-trade agreements in those States 
in which fair-trade acts are in effect. 

Respondent has entered into approximately 6,500 fair-trade agree- 
ments with said independent outlets under which minimum selling 
prices are prescribed. Each agreement provides that it is between 
respondent, “the manufacturer of certain products,” and a dealer 
“engaged in selling said products at retail” and that “the parties as 
Manufacturer and Retailer respectively, desire to avail themselves of 
the benefits of the Fair Trade Act * * *” The products covered by 
the agreements are manufactured by respondent and are sold under 
respondent’s trade-mark or trade name. By agreement, no question 
was raised in the proceeding as to whether or not such products are 
sold in free and open competition with similar products produced and 
sold by other manufacturers.** 

Each of the 35 company-owned stores is one of the leading outlets 
in the market area where it is located, and sells respondent’s products 
in competition with other retail outlets selling the same products in 
the same market area. 

For the calendar year 1951, the last full year of operation by 
respondent during which its fair-trade agreements were in effect and 
for which statistics were available, the net sales of respondent and its 
subsidiaries totaled $542,824,000, of which $111,737,000 (slightly less 
than 21 percent) represented sales of fair-traded products. The 

88 Included among the 163 items involved in this proceeding are two types of color film 
which were also involved in the Government’s case against Eastman in the United States 
District Court for the Western District of New York (Civil Action No. 6450), culminating 
in the entry of a consent judgment on December 21, 1954. Under the terms of the consent 
judgment Eastman is prohibited from entering into or enforcing fair trade contracts which 


fix or control the r&ale price of any of this film. As to those items, therefore, this pro- 
ceeding is moot. 
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total net sales of the company-owned stores amounted to $34,806,000, 
of which $3,104,000 (approximately 9 percent) represented sales of 
fair-traded products. Net sales of respondent’s amateur products by 
other retail outlets was $154,769,000, of which $108,632,000 (about 70 
percent) represented sales of respondent’s fair-traded products. 

Sales of such products by the company-owned stores amounted to 
less than 3 percent of the sales of fair-traded products by other retail 
outlets and less than six-tenths of 1 percent of respondent’s total sales. 

Upon the basis of the foregoing and all the facts of record, the 
hearing examiner reached the conclusion that the respondent had not 
violated the law as charged in the complaint and that the complaint 
should be dismissed. 

The sole issue before the Commission on this appeal is whether re- 
spondent’s resale price maintenance agreements are excluded, by the 
proviso quoted above, from the protection of the McGuire Act by rea- 
son of the fact that respondent is not only a manufacturer but is also 
engaged in the operation of 35 retail outlets which compete with other 
retail outlets dealing in the same fair-traded products. There is no 
contention that the contracts may for some other reason violate the 
Federal Trade Commission Act or fail to come within the McGuire 
Act exemption. There is no suggestion that a bona-fide relationship 
of seller and buyer did not exist between respondent and its independ- 
ent retail customers or that respondent, as a retailer, combined or con- 
spired with other retailers to maintain prices. 

The provision of the McGuire Act upon which this proceeding is 
based was copied without substantial change from the Miller-Tdyings 
amendment. The language of the proviso was not contained in the 
original Miller-Tdyings bills and therefore did not receive Committee 
consideration, although the Committees did point out in their reports 
that the bills would not authorize “horizontal” contracts fixing resale 
prices of competing products.*®° Senator Tydings introduced it from 
the floor of the Senate as an amendment worked out between himself 
and the Attorney General to remove some of the Administration’s ob- 
jections to the bill, that is, in order to make it very clear that existing 
laws against horizontal price fixing were not changed by the proposed 
measure. Senator Tydings said, however, that he considered the 
amendment unnecessary : 


In my judgment, Mr. President, the Amendment is unnecessary because the 
provision as now found in the bill allows none of the things which the amend- 


% Sen. Rep. 2053, p. 2, 74th Cong. 2d Sess. 


EASTMAN KODAK CO. 565 
541 Opinion 


ment specifically eliminates; but in order that there may be no misunderstand- 
ing * * * the amendment has been offered * * *,° 


* * * % * * % 


Mr. SCHWELLENBACH. Will the Senator explain just what the amendment does 
as compared with what is printed in the bill? 

Mr. Typines. Originally, as the Senator from Washington will recall, there 
was a message from the Administration in opposition to the measure. I may say 
that I have been in consultation with the Attorney General’s Office, and the 
amendment I have offered was suggested by me and accepted by the Attorney 
General as curing the objections of the Administration; * * * 

The amendment provides that nothing in this particular provision shall per- 
mit manufacturers to combine with manufacturers, wholesalers with wholesalers, 
factors with factors, or retailers with retailers. That is made absolutely cer- 
tain. I do not think it was necessary, but I was glad to put it in to place the 
matter beyond the peradventure of a doubt.41 


Representative McLaughlin, in a statement on the conference report, 
explained the proviso as follows: 


The act does not legalize contracts to maintain prices between manufacturers 
or sellers of different trade-marked articles of the same class or character. It 
only authorizes or permits contracts between the seller and the buyer, regarding 
resale price, as to a particular article. * * * The act, as amended in the Senate 
and as now before the House in the conference report, specifically provides that 
the act shall not make lawful any contract or agreement providing for estab- 
lishment or maintenance of minimum resale prices on any commodity * * * 
between manufacturers, or * * * between wholesalers, * * * or between re- 
tailers, * * * or between persons, firms or corporations in competition with each 
other. As an example, the act would not allow two manufacturers of similar 
trademarked articles, as, for instance, articles of food or drugs or clothing or 
soap or fountain pens, or any other competing articles of similar kind, to agree 
between themselves as to the price at which their respective articles shall be 
sold. The act does not alter the provisions nor the effect of the Sherman Act 
as to such contracts. In other words, it simply authorizes contracts, permitted 
by the States, between the seller and buyer of one article—contracts known as 
vertical contracts. It does not permit contracts between seller and seller of 
different articles—known as horizontal contracts. The latter contracts, if 
violative of the Sherman Act now, will still be violative of the act if H. R. 1611 


becomes a law.” 


From this and other statements made in debate and in the hearings 
on the bills,“* “it seems reasonable to conclude that one purpose of 


40 81 Cong. Rec. 7487 (1937). 

4181 Cong. Rec. pp. 7495-96 (1937). 

4281 Cong. Rec. 8141 (19387). 

43In testimony before the House Subcommittee of the Committee on Interstate and 
Foreign Commerce, which held hearings on the McGuire Bill, Representative Patman 
used a somewhat similar test to differentiate between proscribed horizontal agreements 
and permissible vertical agreements: 

“Now if you permit horizontal price fixing too where Articles A, B and C are exactly 
the same, or similar, where they could go and make an agreement and say what they were 
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adding the proviso at the last moment was to make it very clear that 
manufacturers or wholesalers or retailers of different competing trade- 
marked articles could not by means of fair-trade agreements prevent 
price competition between competing brands. For example, that 
would mean Eastman could not agree with its competitor, General 
Analine & Film Corp., that ‘Kodak’ and ‘Ansco’ films would both be 
fair traded at the same price by the subterfuge of each selling some 
of its product to the other. The best means of accomplishing this 
objective was thought to be the insertion of a proviso to preclude any 
fair-trade pricing agreements except where it was a bona fide rela- 
tionship of seller and buyer * * * between the contracting parties. 
No other explanation of the proviso was given in the debates.” #4 
Counsel for respondent take the position that this was the sole pur- 
pose of the proviso, namely, to exclude from the exemption, agree- 
ments designed to curtail price competition between articles bearing 
different trademarks. While there is some support for this view in 
the legislative history, we cannot agree that this was its only purpose. 
We believe Congress also intended to prohibit horizontal price fixing 
agreements between parties at the same functional level with reference 
to the same trade-marked commodity. It has been suggested that this 
latter interpretation is unsound because “the very purpose of resale 
price maintenance is to establish horizontally a fixed price which the 
consumer must pay for the particular trade-marked article regardless 
of where he purchases it.” 4° That may be the effect of resale price 
agreements but the ostensible legislative purpose in sanctioning fair 
trade agreements, or at least the legal justification therefor, was to pro- 
tect the good will of their branded or trade-marked products against 


going to sell for, that would be bad; that would be vicious ; but that is still opposed under 
existing law and this does not change it. 

“This ['The McGuire Bill] will permit A to fix the price on down to the retailer ; it will 
permit B to do the same thing, and C to do the same thing; but they cannot agree among 
themselves. That makes competition. Then B will say, now, there is A, he is selling his 
commodity for so much, why can’t I sell mine for just a little lower; and C will say, 
‘Now, there is A and B. They are selling theirs at a certain price, and I believe I will 
put mine in a little lower.’ 

“You see this brings about competition there between them from the top clear on down, 
but it is still unlawful to have horizontal or across-the-board price fixing, but permits 
vertical price fixing. 

“Mr. HALE. Then your argument in brief is that vertical price fixing does not suppress 
competition whereas horizontal price fixing suppresses competition. 

“Mr. PATMAN. That is better than I could state it myself.” (Hearings before Sub- 
committee of the Committee on Interstate and Foreign Commerce on H. R. 5767, pp. 13-14, 
82d Cong., 2d Sess. (1952).) s 

“4 Weston, Resale Price Maintenance and Market Integration: Fair Trade or Foul Play?, 
22 Geo. Wash. L. Rev. 658, 670-71 (19384). 

Likewise if several integrated companies, controlling a substantial part of the market, 
enter into fair trade contracts with each others’ outlets, a conspiracy to reduce product 
competition might be established. 67 Har. L. Rev. 892, 894. See U. 8. v. Paramount 
Pictures, Inc., 334 U. S. 181, 141-144 (1948). 

4 Weston, Id., 678. 
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“Joss leader” practices.*® Agreements permitting one selling a com- 
modity bearing his brand or trade-mark to dictate resale prices to his 
purchaser had been recognized by many jurisdictions as valid at com- 
mon law,*? but were early held to be a violation of the Sherman Act. 
Dr. Miles Medical Co. v. John D. Park and Son Co., 220 U.S. 38738 
(1911). 

Another purpose, of course, was the protection of small or inde- 
pendent retailers against price cutting by larger stores and chain out- 
lets.“ These values were thought by Congress to compensate for the 
consequent diminution of competition.*® 

While it may be that a horizontal agreement between two whole- 
salers or between two retailers with reference to the same fair-traded 
product would rarely lessen competition to a greater extent than ver- 
tical contracts between the manufacturer and the same outlets,*° it is 
enough to say that in our opinion Congress simply was not engaged 
in exempting any form of horizontal contract when it enacted the 
Miller-Tydings and McGuire statutes. It was dealing exclusively 
with vertical contracts involving sellers and buyers at different levels 
of distribution. 

“The purpose of the McGuire Act, * * * was to exempt from the 
operation of the Federal Trade Commission Act and the antitrust acts 
vertical agreements prescribing minimum or stipulated resale prices. 
Horizontal agreements of the same type were expressly not exempted. 
The ultimate question therefore is whether the agreements under 
scrutiny are ‘vertical’ or ‘horizontal.’ When negotiating the fair trade 
agreements with retailers was respondent acting in its capacity as a 
manufacturer * * * or in its capacity asa retailer? In other words, 
it is necessary to study the particular agreement, examine its form, 
economic purpose, intent and effect and then decide whether it is a 
vertical or horizontal * * * agreement. Form alone, of course, is 
not conclusive—the vertical form must not be used as a subterfuge or 
a cloak to cover a [horizontal] arrangement.” ™ 


48See Old Dearborn Distributing Co. v. Seagram-Distillers Corp., 299 U. 8S. 183, 198, 
196 (1936) ; Lionel Corp. v. Grayson-Robinson Stores, 98 A. 2d 3238, 626 (N. J. Super. 
1953). See also 81 Cong. Rec. 8141 (1937). 

4767 Har. L. Rev. 892, 893. 

48 See 98 Cong. Rec. 4898, 4933, 8820 (1952) ; Brormeyer v. Polikoff, 39 Pa. D. & C. 224, 
228-29 (1940) ; 1 Callman, Unfair Competition and Trade Marks, 449-50 (2d ed. 1950) ; 
McLaughlin, Fair Trade Acts, 36 U. of Pa. L. Rey. 803, 817 (1988) ; 49 Yale L. J. 145, 
146-147 (1939). 

49 34 Columbia L. Rev. 282, 285. 

50 One example of further diminution of competition might be a horizontal agreement 
between two competing outlets fixing minimum prices higher than those contained in the 
vertical agreements. 

51 Separate Opinion of Chairman Howrey in Doubleday and Company, Inc., Docket No. 
5897, September 25, 1953, p. ae 
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Senator Humphrey, the leading proponent of the McGuire Act in 
the Senate, specifically discussed vertical and horizontal arrangements 
and their relationship to partially integrated concerns. He said: 


In general, the test of whether a resale price maintenance contract is vertical is 
if the contract is between a seller and buyers who resell the original seller’s prod- 
uct ; whereas, the test of whether a resale price maintenance contract is horizontal 
is if it is between competing sellers between whom the relation of buyer and seller 
or reseller does not exist as to the product involved. 

It is important to keep this distinction in mind, because many producers of 
trade-marked items sell them to consumers, retailers, and wholesalers alike. 

Under the bill, such firms may make resale price-maintenance contracts with 
both wholesalers and retailers because such contracts are vertical, that is, 
between sellers and buyers. While in one sense firms in this position function not 
only as producers but aiso as wholesalers and retailers, they may still lawfully 
make contracts with other wholesalers and retailers, when in making such 
contracts they act as producers of a trade-marked or branded commodity, rather 
than as wholesalers and retailers entering into forbidden horizontal resale price- 
maintenance contracts with other wholesalers or other retailers.52 


Prior to the initial decision in this case no reported cases were found 
dealing with the precise question involved here.** However, several 
cases had been before the courts involving partially integrated com- 
panies in which the issue could have bean raised but was not.** And 
a few of these contained broad dicta which might be interpreted as 
sustaining fair-trade pricing by partially integrated concerns. In the 
Sunbeam case, for example, the court said: “There is no indication in 
the Miller-Tydings Act itself or in its legislative history that Congress 
intended to * * * alter established systems of distribution in order 
[for a manufacturer] to avail himself of the benefits of the Act.” 

Since the filing of the initial decision two courts have dealt with 
the issue. The M/cKesson case,** decided July 1, 1954, because of its 
differing facts and because the ruling was made on a motion for sum- 
mary judgment, is by no means conclusive. However, isolated state- 


5298 Cong. Record 9124 (1952). While floor remarks of a single Senator need not neces- 
sarily be persuasive of legislative intention, the statement is of interest in that no one 
opposed this view and the Committee reports were silent on the point. 

53 Counsel in support of the complaint urge that the case of General Electric Co. v. 8. 
Klein-on-the-Square, Inc., 121 N. Y. S. 2d 87 (1953) is in point. A full analysis of that 
ser compels us to agree with the hearing examiner that it does not support counsel’s 
view. 

See, for example, Doubleday, Doran & Oo., Inc. v. R. H. Macy & Oo., 269 N. Y. 272 
(1936)—this was prior to the Miller-Tydings Act but the New York statute contained a 
yes provision ; Gillette Safety Razor Qo. v. Green, 3 N. Y. S. 2d 822 (1988), aff, 258 

pp. Div. 728, 15 N. ¥. 8. 2d 142 (1989); General Blectric v. R. H. Macy Oo. 108. 
N. Y. S. 2d 440 (1951). Toho hee” 

The initial decision in the instant case (p. 4) says that Eastman had obtained 39 injunc- 
tions against retail dealers in various jurisdictions. 

5$ Sunbeam Corp. v. Payless Drug Stores, 113 F. Su 

; $ ; 3 pp. 31, 39 (N. D. Cal, 1958). 
Ke U.S. v. McKesson & Robbins, Inc., 8. D. N. ¥., CCH Trade Regulation Reports, par. 67, 
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ments of the court clearly support, as a matter of law, the position of 
the hearing examiner. The court said: 


The heart of the problem presented arises from defendant’s dual role as manu- 
facturer and wholesaler. The language of the statute could provide an unerring 
guide to its speedy solution only if one of the defendant’s capacities is carefully 
considered and the other happily ignored * * * 

® ® ts * * * * 

We reject the suggestion that either of alternate horns must be followed in 
the dilemma of fair trade agreements with independent wholesalers by a manu- 
facturer who is also a wholesaler. * * * This court is unwilling at this stage 
of case law development of legislatively sanctioned resale price fixing, to hold 
illegal per se fair trade agreements because the producer is also a whole- 
Saler’* *'* 

* co = * * * * 

Merely to establish a fair trade agreement with an independent wholesaler 
by a dual producer-wholesaler is insufficient to make out a prima facie case of 
restraint of trade under the Sherman Act. 

a * * * a * %* 

Since every fair trade agreement made by a producer who acts in no other 
capacity necessarily restrains competition, the “true test of legality” in the 
situation of the producer-wholesaler of dual capacity is whether some additional 
restraint destructive of competition is occasioned * * * 

The precise issue involved here was passed upon by a New York 
court in a recent injunction suit brought by Eastman for violation of 
its fair trade agreements. Hastman Kodak Co. v. Aljan Camera Co., 
131 N. Y. L. J., No. 108, p. 7, June 3, 1954. Modified and reaffirmed, 
132 N. Y. L. J., No. 91, p. 8, Nov. 10, 1954. (CCH Trade Regulation 
Reports, par. 67, 770.) The defense was raised in that proceeding that 
the McGuire Act does not authorize fair trade agreements with retail 
stores that are in competition with Eastman’s own retail stores. The 
court rejected this defense and approved the fair trade agreements. 
The court said: 

At no time in the debates * * * was there the slightest intimation that any 
member of the Congress understood that a resale price agreement entered into 
by a manufacturer who also sold directly to consumers would not come within 
the exemption from the antitrust laws provided by the McGuire Act. On the 
contrary, the debates clearly establish that it was the understanding and in- 
tention of Congress that such agreements would be authorized and permitted by 
the McGuire Act. Furthermore, at no time did the Federal Trade Commission, 
in presenting its views to Congress in writing and by oral testimony, oppose the 
McGuire Act on such grounds. 

Therefore, if Eastman distributed its products directly at retail, it is clear 
that Congress did not intend to deprive it of the right to enter into fair trade 
agreements with other retail distributors of its prodtcts, = * * 


In analyzing the competition protected by the McGuire Act the 
court said: 
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Eastman Kodak Company, by its vertical price maintenance agreements, has 
eliminated price competition in Kodak fair-traded products among retailers, but 
that is exactly the result that Congress intended to accomplish by the McGuire 
Act. It is equally true that competition between ‘Kodak’ products and products 
of the same general class manufactured by competing manufacturers remains 
free and open and there is no agreement between Eastman Kodak Company and 
other manufacturers of similar products or between retailers of those products 
fixing the prices at which all such products shall be sold. It is only the latter 
type of horizontal agreements which Congress intended to prohibit by the McGuire 
Act. 

* * * To hold otherwise would be to completely frustrate the intent of Con- 
gress with respect to a large area of the nation-wide market, since, as stated by 
Senator Humphrey, many manufacturers who have fair-traded their products 
also engage in some wholesaling cr retailing of said products. So long as Con- 
gress has determined that the public interest of the United States is best served 
in the continuance of fair trade, this court should not emasculate the full effec- 
tiveness thereof. As was stated by Justice Shientag in the leading case on this 
subject, Calvert Distillers Corporation v. Nussbaum Liquor Store (166 Mise. 
342; Sup. Ct., New York County, 1938) : 

“The attitude of the courts, however, must not be one of hostility to the new 
law ‘as an alien intruder in the house of common law but a guest to be welcomed 
and made at home there as a new and powerful aid in the accomplishment of its 
appointed task of keeping the law te social, and it may be added parenthetically, 
business needs.’ Stone’s Common Law in the United States (1986), 50 Har. 
L. R. 4, 15.” 


The merchandising practices of respondent are in no sense unique. 
We can take judicial notice of the fact that many manufacturers are 
partially integrated and engage to a lesser or greater degree in some 
form of wholesaling or retailing activity. In fact the volume of direct 
selling in this country has reached tremendous proportions. ** This 
is so of manufacturers who “fair trade” as well as with others.°® As 
a matter of fact the practice of selling exclusively through the “reoular 


In a recent marketing guidebook for manufacturers and distributors issued by the 
United States Department of Commerce (“Selling the United States Market,” by Gustav 
W. Larson and Marshall N. Poteat, 1951) the following figures of distribution channels for 
manufactured products of all industries are given : 


Percent 

Sales to or through own wholesale or retail branches or stores____________ 24.5 
Sales to other wholesalers, jobbers or retailers__._............... | 44.7 
Sales to consumersiat retail. os oes) ee ee eee 1.6 
Sales to industrial and other large‘ users. 52 525_ 23.3: See Me eo 26.0 
Heport: sales... .b el vivid _Bidesieriue_ doe Te were) ts ob 3.2 
MBO pes ~ pe rd ne pei nine os tata i tees ait ahha ee 100. 0 


See also Engle, Development of Marketing Channels in the United States since 1920, in 
Marketing Channels for Manufactured Products (Clewett ed. 1954) 69. 

58A recent survey of certain manufacturers who “fair trade’ some or all of their 
products, disclosed that 253 out of 322 manufacturers sell their fair traded products both 
directly or through fully owned subsidiaries at wholesale to retail dealers therein and 
also sell to other wholesalers, and that 108 of these manufacturers sell these products 
directly or through wholly owned subsidiaries at retail to consumers and also sell to 
other retailers (Tr. 66). 


od 
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channels” of distribution is almost becoming the exception rather than 
the rule.**® Sound business or economic reasons may justify such 
methods of distribution. 

This common business practice was well known and generally ac- 
cepted at the time of the enactments of the Miller-Tydings and Mc- 
Guire Acts. In determining Congressional intent there is a strong 
presumption that Congress does not act in a vacuum and is fully in- 
formed as to contemporaneous conditions of common knowledge. 

If resale price maintenance and partial integration are to be per- 
mitted when existing separately, the question is pertinent as to 
whether the combination of the two practices is detrimental to our 


t9 Weston, Id. 675-76. “For an excellent new publication showing that the amount of 
partial integration is tremendous, see Marketing Channels of Manufactured Products 
(Clewett ed. 1954). As an indication of what the real effect on fair-trade pricing will be 
if the present theory is accepted, one chapter in this work shows that almost every manu- 
facturer of well-known washing machines sells them through mixed channels. Cascino, 
Channels Used in Marketing Selected Manufactured Products: Washing Machines, 189, 
shows that as of December 1952, Maytag sold 60% direct to dealers, 23% to independent 
distributors and 17% through factory branches; General LHlectric sold 30% through 
independent distributors and 70% through factory branches; Westinghouse sold 25% 
through independent distributors and 75% through factory branches; Frigidaire sold 
30% through independent distributors and 70% through factory branches; Bendia sold 
96% through independent distributors and 4% through factory branches; Blackstone 
sold 10% direct to retailers and 90% through independent distributors; Hasy sold 58% 
direct to dealers and 42% through independent distributors; Thor sold 97.9% through 
independent distributors and 2.5% through factory branches. A few other brands listed 
will not be given here. 

“Tt is believed that most of these same manufacturers sell their other appliances in a 
Similar manner. While no information is available on the extent to which mixed channels 
of this type are used in the same area, it is likely to be fairly substantial. Consider also 
that to some extent many independent wholesalers are in competition with the retailers 
they supply. Many wholesalers sell directly to large commercial users or, in the case 
of appliances, to building contractors, which are essentially retail sales. 

“Sometimes a manufacturer finds it profitable to sell through two different channels 
because of different market conditions, Proctor & Gamble have their own warehouses 
and sell direct to grocery stores in the metropolitan districts. Throughout the country 
territory served by the rural towns, wholesalers still distribute their products. This is 
true of many other firms. Again the nature of the product sometimes requires a variety 
of distributive channels. One of the great silverware manufacturers sells the large re- 
tailers direct. He sells the wholesalers who supply some 40,000 jewelers. Then again he 
sells the great hotels, dining cars, and steamships direct.’ Agnew, Conner and Doremus, 
Outlines of Marketing (3d ed. 1950). See also Nystrom, Economics of Retailing 5 
(3d ed. 1930).” 

Jn addition to the reasons given in note 26, Duncan, Channels of Distribution for 
Consumers’ Goods, Marketing by Manufacturers 195 (Phillips ed. 1951) gives the following 
reasons Why manufacturers do some direct selling to consumers; (1) to secure distribution 
under conditions that the manufacturer desires, as, for example, the control of prices; (2) 
to enable the manufacturer to ‘keep his fingers’? on the pulse of the market; (3) to act 
28 laboratories in which to test market reactions to certain products, ete.; (4) to act as 

“service stations” for the manufacturer’s products. 

“A further reason for some direct sales may be that in many instances of large Seale 
buying the local retailer or even wholesaler may not be able to handle the sale, because 
of limited capital, limited warehouse facilities, lack of personnel, or inability to service 
such large accounts.”’ 

“ Holy Trinity Church y. U. S., 143 U. S. 457 (1891) ; Chesapeake and Potomac Tele- 
phone Co. v. Manning, 186 U. S. 238 (1901); United States v. Champlin Ref. Co., 
341 U. S. 290 (1950). 


572 FEDERAL TRADE COMMISSION DECISIONS 
Opinion — BILE AGe 


economy. The present litigation which seeks to divorce them is sup- 
posed to be “in the public interest” but counsel in support of the com- 
plaint give no hint of an economic basis for the action. It is true, of 
course, that as a result of respondent’s fair trade agreements there is 
a uniformity of retail prices. But this would continue to exist even 
if respondent were ordered to divest itself of the 35 stores. 

An interesting discussion of several economic theories which might 
be broached for precluding the combination is contained in Prof. 
Weston’s article on resale price maintenance.” He suggests that it is 
unlikely that the combination either stimulates further integration, or 
tends to injure independent dealer competition. On the contrary 
there is respectable authority, he says, to the effect that resale price 
maintenance laws eliminate one of the strong incentives for integra- 
tion © and tend to increase the number of independent retailers and 
wholesalers. 

The interpretation of the statute now being suggested by counsel 
in support of the complaint comes rather late. It would require thou- 
sands of manufacturers, if they want to fair trade, to make major 
changes in their present marketing methods with uncertain but ad- 
mittedly large economic consequences. 

It would require the Commission to rely on an unrealistic reading 
of the proviso in face of the fact that there is nothing whatsoever 
in the legislative history to suggest that Congress intended to dis- 
criminate against partially integrated concerns. 

Whatever this Commission or anyone else may think about the de- 
sirability or wisdom of eliminating price competition in a fair-traded 
product, that feeling must be laid aside. By the enactment of the 
Miller-Tydings and McGuire Acts, sanctioning the enforcement of 
State fair-trade laws, Congress declared that the practice was not 
unlawful and not against the public interest. 

The initial decision of the hearing examiner is affirmed. 

Commissioner Mason did not participate. 


62 Weston, Id. 676-80. 

6 “One of the stronger motives for market integration is a desire to control price. 
Duncan, op, cit. supra, note 59, at 195; Grether, Price Control Under Fair Trade Legis- 
lation, Ch. 10 (1989). ‘The reasons why manufacturers have attempted to control dis- 
tributive trades * * * are numerous. Foremost has been the desire to divert the price 
pressure to which producers are exposed if cutthroat competition prevails among dealers.’ 
Wolff, Monopolistic Competition in Distribution, 8 Law & Contemp. Prob. 303 (1940). 
United States v. General Blectric Co., 272 U. S. 476 (1926) is illustrative of how the 
desire to achieve resale price maintenance prior to its legislative authorization was re- 
sponsible for market integration. 

“It must be conceded that there may be some counter-trend. A guaranteed price could 
make it more profitable for a manufacturer to maintain a retail or wholesale outlet. More- 
oe chain stores and other mass distributors may be encouraged to integrate backward.” 
Id. 677. 
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ORDER DENYING APPEAL FROM INITIAL DECISION 


This matter coming on to be heard by the Commission upon an 
appeal, filed by counsel in support of the complaint, from the initial 
decision of the hearing examiner dismissing the complaint; and 

The Commission having concluded that the initial decision consti- 
tutes an appropriate disposition of this proceeding, and having set 
forth its reasons for such conclusion in the attached written opinion: 

It is ordered, That the appeal of counsel in support of the complaint 
from the hearing examiner’s initial decision be, and it hereby is, 
denied. 

It is further ordered, That said initial decision, a copy of which is 
also attached, be, and it hereby is, adopted. 

Commissioner Mason not participating. 
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In THe MatTrer OF 
AUTOMATIC CANTEEN COMPANY OF AMERICA 


Docket 4933. Complaint, Mar. 19, 1943—Order, Jan, 12, 1955 x 


Order—following reversal by the Supreme Court and remand to the Commis- 
sion—dismissing Count II of the complaint which charged respondent 
with violation of sec. 2 (f) of the Clayton Act as amended, by knowingly 
inducing or receiving prohibited discriminations in price. 


Before Mr. Charles B. Bayly, hearing examiner. 

Mr, Austin H. Forkner for the Commission. 

Sanders, Gravelle, Whitlock & Howrey, of Washington, D. C., 
and Friedlund, Levin & Friedlund, of Chicago, Il., for respondent. 

Mr. William A. Quinlan, of Washington, D. C., for National Candy 
Wholesalers Association, Inc., amicus curiae. 

Mr. David Carliner, of Washington, D. C., for Automatic Mer- 
chandise Co., Davidson Bros., Keystone Vending Co., National Dis- 
tributors, George E. Leach, Inc., Pack Shops Co., Southern Venders, 
Sterling Vending Co., W. W. Tibbals, Vendex Inc., and Vendomat 
Corp. of America, amici curiae. 


OPINION OF THE COMMISSION 


By Mason, Commissioner : 

The complaint in this matter was issued March 19, 19438, and charged 
respondent in two counts with violation of Sections 2(f) and 3 of the 
Clayton Act, as amended. Extensive evidence was taken in support of 
the charges and when the case-in-chief was completed respondent filed 
a motion to dismiss as to both counts. After a review of the record 
the Commission denied that motion, holding that a prima facie case 
had been established with respect to the charges in both counts of 
the complaint. 

Respondent elected to stand on its motion, made no attempt to bring 
forward any evidence other than that it adduced by cross examination 
of the government’s witnesses, and the proceedings were thereupon 
terminated. The trial examiner’s decision recommended a cease and 
desist order on both counts. Thereafter, the matter again came before 
the Commission for final disposition. Again the Commission reviewed 
the record, made findings of fact, concluded that respondent had vio- 
lated Sections 2 (f) and (3) as charged, and thereupon issued an order 


1¥or original case see 46 F. T. C. 861. 
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to cease and desist.? That order was reviewed and affirmed in its 
entirety by the Court of Appeals for the Seventh Circuit.? On re- 
spondent’s appeal from the holding with respect to the 2(f) charge, 
the Supreme Court reversed the judgment of the Court of Appeals on 
that particular count and the proceeding has been remanded to us for 
such further action on that count as is open under the opinion of the 
Supreme Court.* 

In the findings we initially made in this matter we pointed out that 
Automatic Canteen occupied a dominant position with respect to the 
purchase of confection items of the 1¢ and 5¢ variety. In the operation 
of its business it competed with many different types of outlets in- 
cluding jobbers and wholesalers of such items. Some eighty of re- 
spondent’s suppliers were called during the Commission’s case-in- 
chief. The evidence adduced showed that on sales of like goods these 
suppliers accorded Automatic Canteen lower prices than they accorded 
competitive outlets. The price differentials favoring respondent 
varied from seller to seller and from product to product of the same 
seller. 

We further found that Automatic Canteen knew that the prices ac- 
corded it were lower than the prices accorded competitors because (1) 
these confections were so-called standard priced items, it knew the 
standard price and knew that sales to most competitors were made at 
those prices and (2) because in some instances it was advised that the 
prices to it were lower than the prices charged others. 

In our findings we emphasized that in negotiating for these prices 
Automatic used a variety of methods. We found that at times it in- 
formed prospective suppliers of the prices and terms of sales which 
would be acceptable to it without any inquiry on its part as to whether 
or not the supplier could justify the price on a cost basis. At other 
times it refused to buy unless the price to it was reduced below the 
price at which the supplier sold the same merchandise to others. We 
also found that in many cases respondent sought to explain to pro- 
spective suppliers that certain savings would accrue from selling to 
respondent which would, in respondent’s opinion, justify a lower 
price. 

The findings summarized above were before the Supreme Court and 
the Court held them insufficient. In a carefully pin-pointed opinion 
the Court held that the Commission had the burden in the first in- 
stance of going forward with evidence which would show that the 


246 F. T. C. 861. 
$194 Ff. 2d 433 (1952). 
4 Automatic Canteen Co. of America v. F. T. C., 346 U. S. 61, 73 S. Ct. 1017 (1953). 
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buyer knew or should have known that the differentials constituted 
prohibited discriminations. 

In terms of the present record this means that as a basis for a con- 
clusion that a prima facie case has been established the Commission 
must find further that Automatic Canteen knew or should have known 
that the prices it received were not justified under the cost proviso of 
2(a).° That brings us to the first question on this remand: whether 
or not at the close of the Commission’s case-in-chief there was evidence 
sufficient to warrant a finding against respondent in accordance with 
the criteria set up by the Supreme Court. 

The prosecution tried the case on the theory that cost justification 
was a matter of defense to be established by the buyer charged with 
violation of 2 (f). While this position was emphasized throughout 
the trial, the prosecution on the motion to dismiss did claim by way 
of further argument that it had actually proved that respondent knew 
or should have known that the prices it received were not cost justified. 
Neither the citations offered in this respect by the prosecution nor a 
review of the record disclosed any evidence of probative value which 
would warrant this necessary further finding. 

Automatic Canteen knew its market and even had considerable 
knowledge of seller’s cost; but this knowledge was not related in the 
record to specific sellers and specific price situations. Certainly there 
is no evidence that respondent had direct knowledge that the prices 
it received were not cost justified. Anda careful and studied analysis 
of the evidence adduced fails to reveal any evidence to support a 
finding of constructive knowledge. Incidentally, many of the trans- 
actions involved took place at or about the time of the passage of the 
amendment to the Clayton Act in 1936. 

We can find, as we have, that (1) respondent received a lower price 
and (2) respondent knew that it received a lower price than its com- 
petitors; but it is also evident that there is some reason for that 
differential because of the different manner in which suppliers served 
respondent. 

Respondent’s price was an f. 0. b. while the standard price to com- 
petitors was a delivered price. 

Respondent obtained its confection items in plain cartons while 
suppliers shipped the same items to competitors in lithographed 
cartons. 

5 In the present case, with unimportant exceptions, the record shows that the lower 
prices made to Automatic Canteen were said to be based upon savings in cost. It may be 
that this could be taken as showing knowledge of lack of justification upon other bases. A 


conclusion upon this however is not necessary because knowledge on the part of the buyer 
of lack of cost justification was not shown. 
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Respondent obtained a straight price which would reflect the elimi- 
nation of free deals and the right to make returns of stale and 
unsaleable merchandise. The price to competitors did not reflect the 
elimination of these factors. 

It also appears that in dealing with respondents, suppliers achieved 
some savings in selling expense. 

We have found in the record situations which may suggest the possi- 
bility that the prices accorded respondent were not cost justified. But, 
consistent with the theory on which the case was tried, no attempt was 
made to circumscribe the area in which cost savings would be opera- 
tive. Thus, we are left with no foundation for an inference that 
respondent should have known that the prices it received were not 
justified by differences in cost of manufacture, sale, or delivery. 

The conclusion is inescapable that the prosecution has not estab- 
lished a prima facie case in this record and that respondent’s motion 
to dismiss the 2 (f) charge should have been granted. We do so now. 

This case has been in litigation for over a decade and is based upon 
evidence many years older than its onset. Lapse of time alone has 
made most all of the evidence now on record unresponsive to present 
market conditions. 

Our final authority, the Supreme Court of the land, has rejected the 
original contention of the Commission. Whether or not the prosecu- 
tion could have ultimately succeeded had it tried the case on some 
other theory is hardly pertinent at this time. If facts are such today 
in the course of the respondent’s business as would warrant instigation 
of new proceedings on a new theory, such new facts can in nowise 
put the breath of life into the instant case. Nor does the final deter- 
mination of this aged litigation preclude inquiry into the validity of 
present-day practices. 

As we have said heretofore in a unanimous opinion, “At some stage 
there must come an end to litigation if our regulatory processes are to 
be effective.” 7 

The proceedings as to 2 (f) are therefore dismissed. 

Commissioner Mead dissented and Commissioner Howrey did not 
participate. 

6In similar vein we have already dismissed certain other 2 (f) proceedings which were 
initiated by us prior to the decision of the Supreme Court and which were predicated on 
our erroneous interpretation of this subsection of the Act. See, In the Matter of Safeway 
Stores, Incorporated, Docket 5990 (1958) ; In the Matter of The Kroger Company, Docket 
5991 (1953) ; As to respondent, Phileo Corporation, in the Matter of Sylvania Electric 
Products, Inc. and Phileo Corporation, Docket 5728 (1954). 


7 Opinion by Gwynne, Commissioner, In the Matter of Revlon Products Corp., Docket 
5685, Nov. 22, 1954. 
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DISSENTING OPINION OF COMMISSIONER MEAD 


In this case a large buyer, Automatic Canteen, was charged with 
knowingly inducing or receiving illegal price discriminations from 
various sellers. The applicable statute is Section 2 (f) of the Clayton 
Act as amended by the Robinson-Patman Act. 

It is an obvious economic fact that in the absence of an extreme 
sellers’ market a large buyer is capable, directly and indirectly, of ex- 
erting substantial economic pressure on sellers. Unless the large buyer 
economic pressure is restricted to the limits of fair equality of oppor- 
tunity bargaining, competition may be injured and monopolies created. 

The extent of the operations of Automatic Canteen was described 
in the Opinion of the Commission rendered by Commissioner Mason 
in this case when it was initially before the Commission on the merits. 
Commissioner Mason stated : 

For a number of years respondent has been engaged in the business of pur- 
chasing candy, gum, nuts and other confectionery products from approximately 
115 producers thereof and selling them as a wholesaler or jobber to various per- 
sons, firms, and corporations which lease its automatic vending machines and 
which are known as “Canteen Distributors.” These distributors resold these 
products to the public by means of such machines. Respondent has also been 
engaged in the development, acquisition, ownership, operation and leasing of 
automatic vending machines. It has occupied a dominant position with respect 
to these two activities. On January 11, 1946, it owned 230,150 candy, nut and 
gum vending machines, most of which were leased to its 88 distributors located 
in 112 separate territories in 83 states and in the District of Columbia. Sales 
through such machines increased from $1,937,117 for the year ending September 
30, 1936 to $14,253,547 for the year ending September 30, 1944. 

Commissioner Mason concluded that the respondent “has occupied 
« dominant position.” The strength and virility of competition de- 
pends substantially on the diffusion of economic power and choice. 
Congress in enacting Section 2 (f) of the Clayton Act directed this 
Commission to curb monopolistic and other trade restraining tend- 
encies resulting from the unfair use of economic power by large 
buyers. 

The questions presented in this case were and are twofold: (1) 
Statutory construction; and (2) Factual. 

The public interest in this case is very great. The questions in- 
volved are important to (1) the general consuming public; (2) large 
business; and (3) small business. Basic rules of the road relative to 
buying and selling are at issue. Interested parties should have the 
answers to these questions if this Commission is authorized and able 
to give the answers. Economic power begets economic power. This: 
dynamic expansion will not pause while regulatory agencies tinker 
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with the traffic lights. In my opinion the Commission should exert 
every effort in this case to answer the timely questions presented in 
this case. 

This complaint was issued in 1943. Generally speaking, justice de- 
mands reasonably prompt proceedings and decisions by Courts and 
administrative bodies. However, the way of the law is not precipi- 
tous. It is deliberate, as it should be. Commission case law makes 
rules relating to business conduct. These rules have general applica- 
tion to business practices. Cases of first impression that formulate 
new and important trade rules should be carefully and deliberately 
initiated, tried and decided. In such cases not only the participants 
but the public at large has a strong and abiding interest. They are 
truly matters affected with a public interest. Time is, of course, an 
important element in such cases. It is more important, however, that 
the pertinent questions be answered as a guide for future conduct not 
cnly for the respondents in the cases but for the tens of thousands of 
members of the business community. 

This is a case of first impression. The road has been long and per- 
haps weary to the participants. Some measure of blame for the 
delay in the case is due to World War II. The Supreme Court of 
the United States considered the case—not on the merits—but on an 
important question of statutory construction. We now have the 
answer to that question of law. We should now proceed to take ap- 
propriate measures to determine whether or not under the law as 
interpreted by the Supreme Court, Automatic Canteen has violated 
Section 2 (f) of the Clayton Act as amended. That is why the com- 
plaint was issued. We are now better informed as to the applicable 
Jaw than when the complaint was issued. 

The discriminations in price received by respondent are described 
by Commissioner Mason in his initial Opinion of the Commission on 
the merits. Commissioner Mason stated as follows: 

Respondent has induced and received discriminations in price from approxi- 
mately 80 of its suppliers of candy, gum, nuts, and other confectionery products. 
It has consistently paid these suppliers and sellers from slightly less than 1.2 
percent to slightly more than 33 percent less than its competitors paid the same 
sellers for products of like grade and quality. These price differentials or 
discriminations varied from seller to seller and from product to product of the 
same seller. Officers, agents, and representatives of respondent were thoroughly 
aware that such price discriminations were being induced and received. They 
knew the prices at which their suppliers were selling candy, gum, nuts, and 
other confectionery products of like grade and quality to other customers, and 
employed various means to induce lower prices on purchases by respondent. 


The evidence of record clearly establishes that respondent at times informed 
prospective suppliers of the prices and terms of sale which would be acceptable 
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to it without consideration or inquiry as to whether such suppliers eould justify 
such a price on a cost basis or whether it was being offered to other customers 
of the supplier. At other times the respondent refused to buy unless the price 
to it was reduced below the prices at which its supplier sold the same merchan- 
dise to others. In other instances, respondent sought to, and did, persuade its 
suppliers and sellers that they could effect certain savings in freight, sales, 
cartons, return and allowances, free deals and samples, and shipping container 
costs in selling to respondent, and thus could afford to sell to respondent at a 
net price of 21 to 27 percent below the price at which products of like grade and 
quality were being sold to respondent’s competitors. 

The evidence of record reveals that any discrimination in the price of candy, 
gum, nuts, and other confectionery products will divert business from any manu- 
facturer or jobber of such products who does not grant such price discrimina- 
tions to a manufacturer or jobber who does grant them, Such a condition is 
demonstrated beyond any doubt by respondent’s refusal to buy in most instances 
except where it could induce and receive a discrimination in price. 

Commissioner Mason noted in that Opinion of the Commission 
that the Commission had found from the evidence of record that the 
effect of the price discriminations induced and received by Automatic 
Canteen “has been, and may be, substantially to lessen competition 
and tend to create a monopoly.” 

In other words, the Commission found that Automatic Canteen 
was in a dominant position, that Automatic Canteen had induced and 
received price discriminations, and that the result of such price dis- 
criminations was the lessening of competition and the tendency to 
create a monopoly in Automatic Canteen. This case was reviewed 
on the merits by the United States Court of Appeals for the Seventh 
Circuit and that Court did not reverse any finding by the Commission. 

Prior to the decision by the Supreme Court, Government counsel 
contended before the Commission that the record affirmatively showed 
that Automatic Canteen knew that the lower prices it was receiving 
could not be cost justified by the sellers. The Commission held in 
effect, however, that it was not necessary for Government counsel 
to prove this knowledge by the seller. The Commission held that this 
was a matter for defense on the part of Automatic Canteen and not 
a matter of required proof for the Government to make out a prima 
facie case. In the words of the Opinion of the Commission, “The 
statute places squarely on respondent the burden of showing that 
price differentials are thus justified.” 

The Supreme Court held that the Commission was in error in ruling 
that the burden of showing that price differentials are justified was on 
the respondent. The Court held that a necessary element of a prima 
facie case for the Government was an affirmative showing on the record 
that the respondent had actual or constructive knowledge that the 
lower prices received by it could not be cost justified. 
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The case was remanded to the Commission for further considera- 
tion in the light of the Opinion by the Supreme Court. It is now the 
duty of the Commission to ascertain whether or not the respondent had 
the knoweldge relative to cost justification or lack of it as delineated 
by the Supreme Court in its majority opinion. 

T assume that now that the Supreme Court has held that knowledge 
as to cost justification by the respondent is a necessary element in the 
Government’s case, Government counsel would again contend that the 
record affirmatively shows the requisite knowledge by respondent. 

In my opinion the Commission should strike from the record the 
findings of fact, order to cease and desist and other documents based 
on the Commission’s original concept of the law which was reversed 
by the Supreme Court and should now set the case down for oral argu- 
ment on the merits in the light of the opinion by the Supreme Court. 
Government counsel could specifically point in their brief and argu- 
ment to those portions of the record which they contend support the 
theory that respondent had knowledge that the lower prices which it 
received could not be cost justified. Respondent would, of course, be 
accorded the privilege of making any appropriate arguments to the 
contrary. I would permit interested parties to intervene and file 
briefs and make oral arguments. _ 

It may be, of course, that after hearing oral arguments the Commis- 
sion would be of the opinion that further testimony should be taken 
so that the case would be clarified by additional development of the 
facts. 

In any event, I would not dismiss this case at this time. Both the 
government and the respondent have many thousands of dollars in- 
vested in this case. Extensive testimony has been taken. There is 
obviously great continuing public interest in this case. The basic ques- 
tion of whether or not this “dominant” buyer legally received the 
substantial price concessions, which the Commission found tended to 
create a monopoly, should be answered clearly and unequivocally. 

The Majority of the Commission has decided to dismiss the com- 
plaint. The Commission, of course, has not disposed of this matter 
by dismissing this complaint. The complaint is not being dismissed 
for the reason that Automatic Canteen has not violated the law. 
That question remains unsettled. The Commission must investigate 
again the practices of Automatic Canteen to determine whether or not 
Automatic Canteen is inducing and receiving illegal price discrimina- 
tions. Such an investigation will, of course, require considerable time 
and the expenditure of a substantial amount of additional public funds. 
The. investigation may result in the Commission issuing a new com- 
plaint against Automatic Canteen and thereafter the taking of testi- 
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mony under the new complaint. In such events the Commission, per- 
haps two or three years from now, may have before it again the question 
of whether or not Automatic Canteen is inducing and receiving illegal 
price discriminations. It may be that the case will be appealed to the 
Courts and additional delays will be experienced in finally concluding 
the case on the merits. In the meantime, I trust the smaller competi- 
tors of Automatic Canteen will be patient. I trust that these smaller 
competitors can withstand the economic pressures until it is finally 
concluded whether or not the practices of Automatic Canteen, which 
the Commission has heretofore found tended to create a monopoly, are 
in violation of the Robinson-Patman Act. 

The Majority of the Commission has dismissed this complaint. 
From that action by the Majority I dissent. 


ORDER DISMISSING COUNT II OF THE COMPLAINT 


Whereas, the United States Court of Appeals for the Seventh 
Circuit by judgment entered on March 10, 1952, in the matter of 
Automatic Canteen Company of America, Petitioner v. Federal Trade 
Commission, No. 10239 (193 F. 2d 433), affirmed the order of the 
Commission in this matter; and 

Whereas, the Supreme Court of the United States by its decision 
of June 8, 1953, in the matter of Automatic Canteen Company of 
America, Petitioner, v. Federal Trade Commission (346 U. S. 61) 
reversed the judgment of the Court of Appeals as to the charges in 
Count II of the complaint; and 

Whereas, the case was on August 1, 1953, remanded by the Court 
of Appeals to the Federal Trade Commission for such further action 
as is open under the opinion of the Supreme Court entered in said 
cause on June 8, 1953; and 

The Commission having reconsidered the matter, and, for the rea- 
sons appearing in the accompanying opinion of the Commission, hav- 
ing determined that the record herein does not make out a prima facie 
showing of a violation of Section 2 (f) of the Clayton Act, as amended, 
as interpreted by the Supreme Court in said decision, and that Count 
II of the complaint should be dismissed : 

It is ordered, That Count II of the complaint herein be, and it 
hereby is, dismissed. 

Commissioner Mead dissenting and Commissioner Howrey not par- 
ticipating. 
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TURE, INC., ET AL. 


MODIFIED ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION 
OF THE FEDERAL TRADE COMMISSION ACT 


Docket 5811. Complaint, Sept. 19, 1950—Decision, Jan. 18, 1955 


Modified order *—following reversal and remand by the Court of Appeals for the 
Second Circuit? of the Commission’s order of Jan. 6, 1953, 49 F. T. C. 760, 
and reconsideration by the Commission of the matter—requiring the pub- 
lisher of “Signet” and “Mentor” pocket-sized book reprints to cease offering 
for sale, etc., any abridged book unless the fact of abridgement appears in 
clear, conspicuous type upon the front cover and title page of the book either 
in immediate connection with the title or in another position adapted readily 
to attract the attention of a prospective purchaser; and to cease using or 
substituting a new title for the original title of a reprinted book unless the 
original title appears conspicuously on the front cover and title page. (The 
wording in italics was added upon modification.) 

Before Mr. William L. Pack, hearing examiner. 
Mr. William L. Pencke for the Commission. 
Littauer & Ullman, of New York City, for respondents. 


MODIFIED DECISION OF THE COMMISSION AND ORDER TO FILE REPORT 
OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 19, 1950, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondents named in the caption hereof, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said Act. After the issuance of said complaint and 
the filing of respondents’ answer thereto, hearings were held at which 
testimony and other evidence in support of and in opposition to the 
allegations of said complaint were introduced before a hearing ex- 
aminer of the Commission theretofore duly designated by it, and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final consideration by said hearing examiner on the complaint, 
the answer thereto, testimony and other evidence, oral arguments of 
counsel and proposed findings as to the facts and conclusions pre- 


1 Affirmed by Court of Appeals for the Second Circuit, 227 F. 2d 384. 
2213 F. 2d 1438. 
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sented by counsel, and said hearing examiner, on April 16, 1951, filed 
his initial decision. 

Within the time permitted by the Commission’s Rules of Prac- 
tice, counsel for respondents filed with the Commission an appeal from 
said initial decision, and thereafter this proceeding regularly came on 
for final consideration by the Commission upon the record herein, in- 
cluding briefs in support of and in opposition to said appeal and oral 
arguments of counsel; and the Commission having issued its order 
granting said appeal in part and denying it in part and being fully 
advised in the premises, found that this proceeding was in the inter- 
est of the public and on September 19, 1952, made its findings as to 
the facts and its conclusion drawn therefrom and order, the same to 
be in lieu of the initial decision of the hearing examiner. Said de- 
cision was modified in certain respects on January 6, 1953. 

Respondents petitioned the United States Court of Appeals for 
the Second Circuit for a review of the Commission’s modified order 
and after hearing the cause on briefs and oral argument said Court 
on July 6, 1954, entered its final decree reversing the Commission’s 
order to cease and desist and remanding the cause to the Commission 
for further proceedings consistent with the Court’s opinion rendered 
on May 10, 1954. 

Thereafter, the Commission having reconsidered the matter, on 
October 11, 1954, issued and subsequently served upon the parties an 
order granting leave to respondents and to counsel supporting the 
complaint to present their views with respect to whether the tentative 
modified decision of the Commission, attached to and served with said 
order, was in conformity with the said final decree and opinion of the 
United States Court of Appeals for the Second Circuit, and the Com- 
mission, having received and considered the views of the respondents 
and of counsel supporting the complaint and, for the reasons appear- 
ing in the accompanying opinion, having rejected the views expressed 
by the respondents to the effect that the said tentative modified de- 
cision is not in conformity with said final decree and opinion, now 
makes this its modified decision in lieu of its modified decision herein 
issued on January 6, 1953. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent The New American Library of World 
Literature, Inc., hereinafter sometimes referred to as the corporate 
respondent, is a corporation organized, existing and doing business 
under and by virtue of the laws of the State of New York, with an 
office and principal place of business located at 501 Madison Avenue, 
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city and State of New York. Respondent Kurt Enoch is president, 
treasurer and general manager of the said corporation. Respondent 
Victor Weybright is chairman of the board of directors and secretary 
of the said corporation and is also its editor-in-chief, The two indi- 
vidual respondents jointly formulate the policies of the corporation 
and direct and control its operation and practices. 

Par. 2. Respondents are now, and have been for more than two 
years last past, engaged in the business of publishing and selling small 
books, commonly referred to as pocket-size books. The said books are 
printed and warehoused in Chicago, Illinois, and are shipped there- 
from to purchasers located in various other States of the United States 
and in the District of Columbia. Respondents maintain and have 
maintained a course of trade in the said books in commerce among 
and between the various States of the United States and in the District 
of Columbia. Respondents’ volume of business in such commerce is 
and has been substantial. 

Par. 3. Practically all of respondents’ books are reprints of books 
which have theretofore been published by others, and include both 
fiction and nonfiction. The books of fiction and nonfiction are desig- 
nated by respondents as “Signet” and “Mentor,” respectively. Re- 
spondents obtain from the original publisher the right to reissue the 
book and then proceed to publish and sell it in a small or pocket-size 
volume. The books are marketed by respondents almost exclusively 
through a national distributor and eventually reach the public through 
book stores, drug stores, newsstands in railroad and bus stations and 
otherwise. Respondents are one of the leading publishers of pocket- 
size books, with annual sales of many millions of copies. 

Par. 4. Since the latter part of 1947 a substantial percentage of 
the books published by respondents have been abridged. In 1948, 
1949 and 1950 the percentages of abridgements were approximately 
10%, 22% and 27%, respectively. ‘The extent of the abridgement has 
varied from “5.5% or less” to 6624%. Out of forty-eight abridgements 
published by respondents in the years 1947-1950 (both inclusive), 
thirty-four were abridged from 20% to 6624%. 

Par. 5. While the original titles of the books reprinted by respond- 
ents have usually been retained, they have been not infrequently 
changed by respondents. These changes have been made in cases 
where respondents felt that the original title was lacking in popular 
appeal or failed to indicate correctly the type or subject matter of 
the book. 

Par. 6. The offering of a book for sale constitutes an implicit repre- 
sentation that the book contains the entire original text and that the 
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title under which it is offered is the original title. In the absence of 
a clear and conspicuous disclosure of the fact of abridgement or change 
of title, the offering of an abridged book or of an old book under a 
new title unquestionably has the capacity and tendency to deceive and 
mislead prospective purchasers. 

Par. 7. In offering for sale and selling books which are in fact 
abridgements and books which have been previously published under 
different titles, respondents have in numerous instances failed to dis- 
close adequately the facts of abridgement and change of title. For 
example, on the covers of many of their abridged books, respondents 
have placed the words “A Special Edition” which, they claim, was 
intended to signal to the reader that the book was unique in some 
way and that further information was contained inside the book. 
“Special” is by no means synonymous with “abridged” or “condensed.” 

In other instances, the respondents’ efforts have been somewhat more 
frank. For example, a statement “Original Title: Horseshoe Com- 
bine” appeared on the cover of one of the exhibits on a narrow stripe 
of contrasting color. This statement was, however, removed about 
as far as possible from the new title “Gunsmoke,” and in much smaller 
type. In immediate connection with the title on the broader stripe 
of the same contrasting color appeared the words “Six-Guns Settle 
a Range War.” 

In addition to such disclosure as was made on the covers of re- 
spondents’ books, there was almost without exception a further dis- 
closure inside the books on the copyright page, the title page, in the 
introduction, as a publisher’s note or elsewhere, in small type. Such 
a disclosure was wholly inadequate by itself and its combination 
with another inadequate disclosure on the cover did not result in an 
adequate disclosure; two poor disclosures do not add up to one good 
one. 

It is apparent that the most conspicuous words on the covers of re- 
spondents’ books are the titles. The titles are plainly intended to 
catch the eye, and there can be no doubt that to prospective purchasers 
they are initially the subjects of the greatest interest; even if nothing 
else on the cover is scanned, the title will be. 

The Commission is of the opinion, and finds, that respondents have 
not disclosed adequately the facts concerning the abridgement and 
change of title of many of their books, and that the offering of said 
books for sale has had the capacity and tendency to mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous 
belief that such abridged books contained the complete original text, 
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and that such newly titled books were new books, separate and differ- 
ent from the original publications from which they were copied. 

Par. 8. The Commission has given consideration to the places in 
which the disclosures with respect to abridgement and change of title 
must be made in order to avert deception of the public and is of the 
opinion, and finds, that these disclosures, in order to be adequate, must 
be made on the front cover and on the title page of the book either in 
immediate connection with the title under which the book is offered 
for sale or in a position adapted readily to attract the attention of a 
prospective purchaser. 

CONCLUSION 


(a) ‘The acts and practices of respondents, as hereinabove found, 
were all to the prejudice and injury of the public and constituted un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

(6) The complaint alleged that respondents had falsely stated upon 
the covers of certain books that such books were “Complete and Un- 
abridged.” The single instance of this, due to accident or inadver- 
tence, which was shown by the record, is not regarded as sufficient to 
support this allegation. 

(c) The complaint further alleged that respondents had repre- 
sented all their books to be complete and unabridged by statements on 
book covers and on display stands. The representations in question 
were voluntarily abandoned by respondents under circumstances of 
such a nature that there is no present public interest in further con- 
sidering them. 

ORDER 


It ts ordered, That the respondent, The New American Library of 
World Literature, Inc., a corporation, and its officers, and the respond- 
ents, Kurt Enoch and Victor Weybright, individually and as officers 
of said corporation, and said respondents’ agents, representatives and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution of books in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from : 

1. Offering for sale or selling any abridged copy of a book unless 
one of the following words, namely : “abridged,” “abridgement,” “con- 
densed” or “condensation,” or any other word or phrase stating with 
equal clarity that said book is abridged, appears in clear, conspicuous 
type upon the front cover and upon the title page of the book either 


588 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 5 BR ESeez 


in immediate connection with the title or in another position adapted 
readily to attract the attention of a prospective purchaser. = 

9. Using or substituting a new title for, or in place of, the original 
title of a reprinted book unless a statement which reveals the original 
title of the book and that it has been published previously thereunder 
appears in clear, conspicuous type upon the front cover and upon the 
title page of the book, either in immediate connection with the 
new title or in another position adapted readily to attract the attention 
of a prospective purchaser. 

It is further ordered, That the charges of the complaint hereinbefore 
referred to and considered in paragraphs (b) and (c) of the Con- 
clusion be, and the same hereby are, dismissed without prejudice to 
the right of the Commission to take such further or other action in the 
future as may be warranted by the then existing circumstances. 

It is further ordered, That the respondents, The New American 
Library of World Literature, Inc., Kurt Enoch and Victor Weybright, 
shall, within sixty (60) days after service upon them of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which they have complied with this order. 


OPINION OF THE COMMISSION 


By Mezap, Commissioner : 

The Commission on January 6, 1953, issued its modified decision im 
this matter in which it found that respondents have offered for sale, 
and sold, books which were abridgements and books which had pre- 
viously been published under different titles, without adequate dis- 
closure of the fact of abridgement or of title change and entered an 
order which had the effect of requiring respondents to make disclosure: 
of the fact of abridgement and of title change in a specified manner. 

Respondents petitioned the United States Court of Appeals for the 
Second Circuit for a review of the Commission’s order and that Court 
on July 6, 1954, entered its final decree reversing the Commission’s. 
order and remanding the cause for further proceedings consistent 
with the court’s opinion rendered on May 10, 1954 (213 F. 2d 148). 
Though agreeing with the Commission’s findings that respondents” 

1 The order directs respondents to cease and desist from: 1. Offering for sale or selling 
any abridged copy of a book unless one of the following words, namely: ‘abridged,’ 
“abridgement,” “condensed” or “condensation,” or any other word or phrase stating with 
equal clarity that said book is abridged, appears upon the front cover and upon the title: 
page thereof in immediate connection with the title, and in clear, conspicuous type. 

2. Using or substituting a new title for, or in place of, the original title of a reprinted 
book unless, upon the front cover and upon the title page thereof, such substitute title is: 


immediately accompanied, in clear, conspicuous type, by a statement which reveals the 
original title of the book and that it has been published previously thereunder. 
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practices were deceptive, the Court held that the requirement of the 
order that the disclosures be made “in immediate connection with the 
title” was not warranted by the findings. The Court said, in sub- 
stance, that there was no suflicient showing that the only way to prevent 
the deception shown to result from respondents’ failure to make ade- 
quate disclosures was to require that the disclosures be made in im- 
mediate connection with the titles. The Court suggested that the pub- 
lic interest and the legitimate interest of the publisher could be sut- 
ficiently protected by a more flexible requirement as to the placement 
of the disclosure, “such as that the notice of abridgement or new title 
should be carried on the cover in immediate connection with the title 
or in a position adapted readily to attract the attention of a prospective 
purchaser.” 

The Commission reconsidered the matter in the light of the Court's: 
opinion and thereafter made its tentative modified decision incorporat-. 
ing the Court’s suggestion with respect to the requirements of the 
order as to the placement of the disclosure.? Counsel supporting the 
complaint and respondents were afforded opportunity to present their 
views with respect to whether the tentative modified decision was in 
conformity with the final decree and opinion of the Court. 

Both counsel supporting the complaint and counsel for respondents 
have filed memoranda setting forth their views in the matter. Counsel 
supporting the complaint in his memorandum expresses the view that 
the tentative modified decision conforms in all respects to the final 
decree and opinion of the Court. Counsel for respondents, on the 
other hand, expresses the view that the tentative modified decision, 
while appearing to conform in words with the decision of the Court, 
in fact, violates the substance of that decision. Respondents suggest 
that the action which the Commission may take most consistent with 
the proceedings and the evidence in the case, and the opinion of the 
Court, is to dismiss the complaint. As alternative proposals, respond- 
ents suggest that any order which is entered be limited to the require- 
ment that disclosures be made only on the front cover of the books, 

2The order in the tentative modified decision directs respondents to cease and desist 
from: 1. Offering for sale or selling any abridged copy of a book unless one of the following 
words, namely: “abridged,” “abridgement,’”’ “condensed” or “condensation,” or any other 
word or phrase stating with equal clarity that said book is abridged, appears in clear, 


conspicuous type upon the front cover and upon the title page of the book, either in im- 
mediate connection with the title or in another position adapted readily to attract the 
attention of a prospective purchaser. 

2. Using or substituting a new title for, or in place of, the original title of a reprinted 
book unless a statement which reveals the original title of the book and that it has been 
published previously thereunder appears in clear, conspicuous type upon the front cover 
and upon the title page of the book, either in immediate connection with the new title or 
in another position adapted readily to attract the attention of a prospecive purchaser. 
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or that the proceedings be reopened for the taking of additional evi- 
dence. 

In support of their proposal that the complaint be dismissed, re- 
spondents contend that there is no finding, or evidence to support a 
finding that respondents’ present disclosures of the fact of abridgement 
and of title change are not in positions readily adapted to attract the 
attention of prospective purchasers. The Commission’s findings that 
respondents’ disclosures, other than those which were discontinued 
prior to the issuance of the complaint, are inadequate, respondents 
argue, are based primarily on the premise that any disclosure which 
is not jn immediate connection with the title is inadequate. The Com- 
mission’s findings with respect to the inadequacy of respondents’ dis- 
closures are set forth in Paragraph Seven of the Commission’s modified 
decision. There is no change in these findings in the tentative modi- 
fied decision, and the Commission does not believe that the evidence 
in the record, or the Court’s decision, requires any change. The prin- 
cipal finding is that “respondents have not disclosed adequately the 
facts concerning the abridgement and change of title of many of their 
books * * *.” Some of the evidence in the record on which this find- 
ing is based is discussed in Paragraph Seven. It is readily apparent 
that in making this finding the Commission did not rely solely on the 
fact that respondents’ disclosures in some instances were not made in 
immediate connection with the title. Neither did it rely solely on 
the fact that respondents in some instances have purported to have 
made disclosure of the fact of abridgement by placing the words “A 
Special Edition” on the cover of abridged books. Rather, the Com- 
mission found that in many instances all of the disclosures combined, 
nor any one of them alone, did not adequately inform prospective 
purchasers of the fact of abridgement or of title change. There was 
no holding by the Court that these findings by the Commission were 
erroneous. To the contrary, a majority of the Court was of the view 
that “some of the books in evidence as exhibits sufficiently demon- 
strated deceptive acts or practices which ‘in the interest of the public’ 
the Commission was empowered to prevent by a proper order to cease 
and desist.” Some examples of the respondents’ books on which the 
disclosures were inadequate appear in a footnote to the separate 
opinion of Judge Clark. Respondents’ proposal that the complaint 
be dismissed is rejected. 

In support of its alternate proposal that the order be limited to 
requiring that the disclosures be made only on the cover of the books, 
respondents contend that the Court’s decision does not require that 
disclosure be made on the title page as well as on the cover, and also 
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that the Commission itself in its findings discounts the efficacy of a 
disclosure made on the title page.’ The Gomét's opinion does not dis- 
cuss the requirement of the Commission’s order that disclosures be 

made on the title page as well as on the cover. In the absence of a 
holding by the Court that such requirement is not warranted, it must 
be assumed that the Court approved of the requirement. eee 
ents’ contention that the Commission’s findings discount the efficacy 
of the disclosure on the title page is without merit. The finding to 
which respondents refer (subparagraph (3) of Paragraph Saran of 
the findings) is a finding that the disclosures heretofore made by the 
respondents on the title page, on the copyright page, in the introduc- 
tion, as a publisher’s note, or elsewhere, in small type, are inadequate 
to prevent deception. The Garhiiieston' was, and is still of the opinion 
that, in order to avert deception, it is necessary that = disclosures 
be ade on the title page as well as on the cover. 

The findings in the tentative modified decision, shapt those in 
Paragraph Hight which deal with the nature of the remedy required, 
are the same in all respects as those in the Commission’s original de- 
cision. There was no holding by the Court that these Gadieies are not 
supported by the record. ee findings fully support the order in 
the tentative modified decision. Wider’ these circumstances there is 
no need to reopen this proceeding for the taking of further evidence, 
as respondents suggest as one of their alternate proposals. 

The tentative modified decision will be made the decision of the 
Commission. 


39 
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In THe MATTER OF 


ANN H. HARTMAN DOING BUSINESS AS FASHION 
ACADEMY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6194. Complaint, Mar. 12, 1954—Decision, Jan. 18, 1955 


Consent order requiring the operator of a vocational school in New York City 
offering courses in fashion designing, to stop granting “Fashion Academy 
Gold Medal Awards” to manufacturers and distributors of various products 
which enabled the recipient to advertise falsely that his product had been 
granted a distinction as a result of a competitive contest. 

Before Mr. Earl J. Kolb, hearing examiner. 
Mr. Edward F. Downs for the Commission. 
Mr. Charles Segal and Mr. Maurice Knapp, of New York City, for 

Ann H. Hartman. 

Mr. Henry Steinberg, of New York City, for Alexander H. Cohen. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Ann H. Hartman, 
an individual doing business as Fashion Academy and Alexander H. 
Cohen, an individual doing business as Alexander H. Cohen and Asso- 
ciates, hereinafter referred to as respondents, have violated the pro- 
visions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParacraPy 1. Respondent Ann H. Hartman is an individual doing 
business under the name Fashion Academy with her principal office 
and place of business located at 812 Fifth Avenue, New York, New 
York. Fashion Academy is a vocational school offering courses in 
fashion designing and operated by this respondent. 

Respondent Alexander H. Cohen is an individual doing business 
under the name Alexander H. Cohen and Associates with his office 
and principal place of business located at 598 Madison Avenue, New 
York, New York. 

Par. 2. Respondents Ann H. Hartman and Alexander H. Cohen, in 
cooperation with each other, are now and for more than one year last 
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past have been engaged in the practice of making so-called awards to 
manufacturers and distributors of various products. Said award is 
designated the “Fashion Academy Gold Medal Award” and it is de- 
signed and intended by respondents to be used by the recipients thereof 
in advertising the products for which it is granted. 

Par. 3. In the course of granting the aforesaid award respondents 
send and have sent said award, accompanying citation and other cor- 
respondence and information, and products submitted for considera- 
tion, at the request of respondents, from the State of New York to 
recipients and prospective recipients of said award who were and are 
located in the various other States of the United States. 

Respondents also maintain and at all times mentioned herein have 
maintained a constant course of correspondence from their offices 
within the State of New York with recipients and prospective re- 
cipients of their said award who were and are located in the various 
other States of the United States. 

The activities of respondents as herein described constitute acts and 
practices in commerce among and between the various States of the 
United States as “commerce” is defined in the Federal Trade Com- 
mission Act. 

Par. 4. By making or granting the aforesaid “award,” and through 
the use of the name “Fashion Academy Gold Medal Award” in con- 
nection therewith, respondents represent directly or by implication, 
and place in the hands of others the means of representing directly or 
by implication: 

(a) That products for which said “award” is or has been presented 
have been selected to receive it because they have been adjudged the 
most outstanding from the standpoint of design, quality or utility in 
their respective fields of competition, in a competitive contest in which 
a representative number of competing products were considered and 
in which all competitive products were afforded an equal opportunity 
to compete. 

(6) That products receiving said “award” were selected by a group 
of impartial and qualified individuals representing the field of fashion 
design asa whole. : 

_(¢) That the purpose of said “award” is to encourage and give 
recognition to products of the most outstanding design in their re- 
spective fields of competition without regard to any financial reward 
inuring to the benefit of the grantors thereof. ae ee NN 

Par. 5. The aforesaid representations are false, misleading and de- 
ceptive. In truth and in fact: 
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(a) Products for which the aforesaid “award” is or has been granted 
have not been adjudged the most outstanding in their respective fields 
of competition because no competitive contests are or have been held 
in which a representative number of competing products were entered 
nor were all competitive products afforded an equal opportunity to be 
considered. 

(b) Products receiving said “award” are not selected by a group of 
impartial and qualified individuals representing the field of fashion 
design as a whole, but are selected by respondent Hartman, or by her 
and others who are under her control, with the approval of respondent 
Cohen. 

(c) ‘The purpose of said “award” is not to encourage or give recog- 
nition to products of outstanding design in their respective fields of 
competition, but rather it is actually the essential element of a plan 
or scheme engaged in by respondents whereby they enrich themselves 
personally by (1) obtaining contributions from recipients of said 
“award” to a so-called scholarship fund which contributions inure 
to the benefit of respondent Hartman.as the sole owner of Fashion 
Academy, (2) obtaining the employment of respondent Cohen as 
public relations counsellor, by recipients of the “award” to exploit 
its receipt, and (3) collecting a fee from recipients, allegedly to cover 
the “expenses” of making the “award,” which fee is shared by re- 
spondents Hartman and Cohen. ) 

Par. 6. Respondents by granting the aforesaid “Fashion Academy 
Gold Medal Award” to manufacturers and distributors, as herein- 
above set forth, who use it in advertising the products for which it has 
been received, place and have placed in the hands of recipients the 
means and instrumentality whereby such recipients have been and are 
enabled to mislead and deceive members of the purchasing and con- 
suming public.as to the significance or nature of said “award.” 

Par. 7. The acts and practices of respondents as aforesaid have 
had and now have the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing and consuming public as to the 
significance or nature of the aforesaid “award” and as a result thereof 
have caused members of the public to purchase a substantial number 
of the products receiving said “award.” DOs SRS | 

Par. 8. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts.and. practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. ah 
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~ Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set. forth in‘ the Commission’s “Decision of- the Commission. and. 
Order to File Report of Compliance”, dated January 18, 1955, the.ini- 
tial decision in the instant matter of hearing examiner Earl J. Kolb, 
as set out as follows; became on that date the decision of: ine 
Commission. 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


_ The complaint in this proceeding charges the respondents Ann H. 
Hartman, an individual doing business as Fashion Academy, and 
Alexander H. Cohen, an individual doing business as Alexander H. 
Cohen and Associates, with unfair and deceptive acts and practices in 
connection with the issuance of awards, to manufacturers and distrib- 
utors of various products, known as the “Fashion Academy Gold 
Medal Award,” in:violation of the Federal Trade Commission Act. 
Answers were filed by said respondents and testimony and‘ other evi- 
dence were introduced in ‘support of the allegations of the complaint 
before the undersigned Hearing Examiner. 

Before the taking of any testimony in opposition to the allegations 
of the complaint the respondent Alexander H. Cohen filed a motion 
to dismiss this proceeding as to him, which motion was supported by. 
an affidavit to the effect that he had severed all connections with the 
Fashion Academy prior to the issuance of the complaint herein and 
that he will not engage in any of the practices charged in the com- 
plaint:1 in the future. 

Thereafter, respondent Ann H. Hartman entered into a stipulation 
for a consent order with counsel supporting the complaint dated No- 
vember 22, 1954. By the terms of said stipulation said respondent 
Ann H, Hartman admitted all of the jurisdictional allegations. set 
forth in the complaint and expressly withdrew the answer previously 
filed herein by her, waiving a hearing before the Hearing Examiner 
or the Commission, the making of findings of fact. and conclusions 
of law before the Hearing Examiner or the Commission, the filing of 
exceptions and oral argument before the Commission, and all further 
and other procedure before the Hearing. Examiner and the Commis- 
sion to which she may be entitled under the Federal Trade Commis- 
sion Act or the Rules of Practice of the Commission. . In said stipula- 
tion said respondent further agreed that the order hereinafter set 
forth shall have the same force and effect as if made after a full hear- 
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ing, presentation of evidence and findings and conclusions thereon and 
specifically waived any and all right, power and privilege to challenge 
or contest the validity of said order. It was further provided in said 
stipulation that the complaint shall constitute the entire record herein 
as to said respondent Ann H. Hartman, and that said complaint may 
be used in construing the terms of the order and that the order may be 
altered, modified or set aside in the manner provided by statute for 
other orders of the Commission. 

The Hearing Examiner having given consideration to said motion 
and affidavit filed in support thereof, and answer of counsel support- 
ing complaint not opposing said motion, the stipulation for consent 
order hereinabove described, and being now duly advised in the 
premises hereby accepts said stipulation for consent order submitted 
by respondent Ann H. Hartman and issues the following order: 


ORDER 


It is ordered, That respondent Ann H. Hartman, individually and 
doing business as Fashion Academy, whether doing business under 
this name or any other name, her representatives, agents and em- 
ployees, directly or through any corporate or other device, do forth- 
with cease and desist from: 

Granting, making or presenting any award, citation or other such 
commendation, under the name “Fashion Academy Gold Metal 
Award” or under any other name, in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, which represents 
directly or by implication, or placing in the hands of others the means 
or instrumentality whereby they are enabled to represent, directly or 
by implication, that competitive contests are or have been conducted 
by impartial and qualified individuals to determine the relative quality 
or merits of competing products or that any product has been pre- 
sented with an award or other distinction as a result of a competitive 
contest, unless such a contest has actually been conducted in which a 
representative number of competing products were afforded an oppor- 
tunity to compete. 

It is further ordered, That the complaint herein be dismissed as to 
the respondent Alexander H. Cohen, an individual doing business as 
Alexander H. Cohen and Associates, without prejudice to the right of 
the Commission to institute further proceedings should other and 
future facts warrant. 
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ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent Ann H. Hartman, an individual 
doing business as Fashion Academy, shall, within sixty (60) days 
after service upon her of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which she 
has complied with the order to cease and desist [as required by said 
declaratory decision and order of January 13, 1955]. 
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In Toe MArrer oF 


NATHAN FARBER ET AL. DOING BUSINESS AS S. FARBER 
AND SONS me 


CON SENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT AND OF THE FUR PRODUCTS LABELING 
ACT : 

Docket 6234. Complaint, Sept. 17. 1954—Decision, Jan. 16, 1955 
Consent order requiring a furrier in New York City to cease violating the Fur 
Products Labeling Act by invoicing which failed to show clearly the name 
of the animal producing certain fur and the country of origin of imported 
furs; and by using descriptive terms which denoted false geographical 
origin. 
Before Mr. Loren H. Laughlin, hearing examiner. 
Mr. John J. McNally for the Commission. 
Mr. Leonard Feldman, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission having reason 
to believe that Nathan Farber, Jack Farber, Samuel Farber and Max 
Farber, individuals and copartners doing business as S. Farber and 
Sons, hereinafter referred to as respondents, have violated the pro- 
visions of said Acts and the Rules and Regulations promulgated under 
the Fur Products Labeling Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrarn 1, Respondents Nathan Farber, Jack Farber, Samuel 
Farber and Max Farber are individuals and copartners trading as S. 
Farber and Sons with their principal office and place of business lo- 
cated at 345 Sev¢;+h Avenue, New York, New York. 

Par. 2. Subseqtrent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have introduced into commerce, 
sold and offered for sale in commerce, and have transported and dis- 
tributed in commerce, as “commerce” igs defined in the Fur Products 
Labeling Act, fur, as “fur” is defined in said Act. 


Par. 8. Certain of said fur was falsely or deceptively invoiced in 
that : 
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(a) the respondents did not invoice such fur to show: 

(1) the name or tiames of the animal producing the fur, as set forth 
in the Fur Products Name Guide and as permed under the Rules 
and Regulations. 

(2) the name of the country of origin of imported fur: 

~ (6) the respondents uséd certain terms on invoices descriptive of 
the breed; species, strain or coloring ofan animal which connoted a 
false seopraphionl origin of the animal.’ Exemplifying said practice, 
but not limited thereto, is respondents’ use of the term “Aleutian 
Mink,” in violation of the Fur Products Labeling Act and Rule 7 of 
the Rules and Regulations promulgated thereunder. 

~ Par. 4. The acts and practices of the respondents, as herein alleged, 
were in violation of the Fur Products Labeling Act and the Rules and 
Regulations promulgated thereunder, and constituted unfair and de- 
ceptive acts and practices and unfair methods of competition in com- 
merce under the Federal Trade Commission Act. 


DECISION OF THE CoMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated January 16, 1955, the 
initial decision in the instant matter of hearing examiner Loren H. 
Laughlin, as set out as follows, became on that date the decision of 
the Commission. 


_ INITIAL DECISION BY LOREN ee LAUGHLIN, HEARING EXAMINER 


~The Federal Trade Commission: (hereinafter’ referred to as the 
Commission) on September 17, 1954, issued its complaint herein under 
the Federal Trade Commission Act, and the Fur Products Labeling 
Act: against the above-named respondents, charging them in certain 
particulars with having violated the provisions of said Acts and the 
Rules and Regulations promulgated by the Commission under the 
Fur Products Labeling Act. The respondents were duly served with 
process and thereafter requested and obtained time from the Hearing 
Examiner in which to file answer, which time was last extended to 
December 8, 1954. 

~ On November 23, 1954, the respondents, however, stipulated in 
writing with counsel supporting the complaint, therein waiving the 
filing of an answer and agreeing that a consent order against the 
respondents be entered herein in terms identical with those contained 
in the notice issued and served on respondents as a part of the com- 
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plaint herein. Such written stipulation was approved in writing by 
the Director and Assistant Director of the Commission’s Bureau of 
Litigation. f 

By said stipulation, among other things, respondents have admitted 
all the jurisdictional allegations of the complaint and agreed that 
the record herein may be taken as if the Commission had made findings 
of jurisdictional facts in accordance with such allegations; that the 
parties expressly waive a hearing before the Hearing Examiner or 
the Commission and all further and other procedure to which the 
respondents may be entitled under the Federal Trade Commission Act 
or the Rules of Practice of the Commission ; and that the order to cease 
and desist issued in accordance with said stipulation shall have the 
same force and effect as if made after a full hearing, the parties having 
waived specifically therein any and all right, power or privilege to 
challenge or contest the validity of said order. It was also stipulated 
and agreed therein that the complaint herein may be used in con- 
struing the terms of the order provided for in said stipulation, and, 
further, that the signing of said stipulation is for settlement purposes 
only and does not constitute an admission by respondents that they 
have violated the law as alleged in the complaint. 

The aforesaid stipulation for consent order as so approved was 
submitted on November 30, 1954, to the above-named hearing examiner 
for his consideration in accordance with Rule V of the Commission’s 
Rules of Practice. And upon due consideration of the complaint 
and the stipulation for consent order, which is hereby accepted and 
ordered filed as part of the record herein, it having been stipulated 
they shall be the entire record herein on which such order may be 
entered, the hearing examiner finds that the Commission has juris- 
diction of the subject matter of this proceeding and of each and all of 
the parties respondent herein; that the complaint states a legal cause 
for complaint under the Federal Trade Commission Act, and the Fur 
Products Labeling Act, and the Rules and Regulations promulgated 
by the Commission under the latter Act against the respondents as a 
whole and in each of the particulars alleged.therein; that this proceed- 
ing is in the interest of the public; that the following order as pro- 
posed in said stipulation is appropriate for the disposition of this 
proceeding, the same to become final when it becomes the order of the 
Commission ; and that said order therefore should be, and hereby is, 
entered as follows: 
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ORDER 


It is ordered, That respondents Nathan Farber, Jack Farber, 
Samuel Farber, and Max Farber, as individuals and as copartners 
trading as S. Farber and Sons, or under any other name, and respond- 
ents’ representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the introduction into 
commerce, or the sale, or offering for sale in commerce, or the trans- 
portation or distribution in commerce, of fur, as “commerce” and 
“fur” are defined in the Fur Products Labeling Act, do forthwith 
cease and desist from: 

(1) Failing to invoice furs to show in a clear and conspicuous 
manner : 

(a) the name or names of the animal or animals producing the 
fur as set forth in the Fur Products Name Guide and as permitted 
under the Rules and Regulations. 

(6) the name of the country of origin of imported furs. 

(2) Using terms descriptive of the breed, species, strain, or color- 
ing of an animal which connotes a false geographical origin of the 
animal. 

ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered, 'That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of January 16, 1955]. 
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In THE MATTER oF 


SAM SMITH SHOE CORPORATION TRADING AS THE 
YANKEE SHOEMAKERS 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6206. Complaint, May 17, 1954—Decision, Jan. 18, 1955 


Consent order requiring a dealer in Newmarket, N. H., to cease representing 
on labels and in advertising that his “Little Yankee Shoes’, etc., for children 
were designed and constructed to prevent foot troubles and had orthopedic 
qualities generally. ; 


Before Mr. James A. Purcell, hearing examiner. 
Mr. Michael J. Vitale for the Commission. 
Lourie & Cutler, of Boston, Mass., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Sam Smith Shoe 
Corporation, a corporation, hereinafter referred to as respondent, has 
violated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrapy 1. The respondent, Sam Smith Shoe Corporation, is a 
corporation organized and existing under and by virtue of the laws 
of the State of New Hampshire. Its office and principal place of busi- 
ness is located in Newmarket, New Hampshire. It trades and does 
business under the name of The Yankee Shoemakers. 

Par. 2. The respondent is now, and has been for several years last 
past, engaged in the sale and distribution of children’s shoes designated 
by it as “Little Yankee Shoes,” “Little Yankee Normal-Izers” and 
“Little Yankee Toddler” shoes. 

Par. 3. Respondent causes, and has caused, said shoes, when sold, to 
be transported from its place of business in the State of New Hamp- 
shire to purchasers thereof located in various other States of the United 
States, and maintains, and at all times mentioned herein has main- 
tained, a course of trade in its said shoes in commerce between and 
among the various States of the United States. Respondent’s volume 
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of , — (in the, sale of said shoes. in commerce is.and has. been 
substantial, 

Par. 4, In the course and conduct of its business. for ie purpose 
of inducing the purchase of its said shoes, the respondent. has made 
various statements and representations concerning the nature and use- 
fulness of said shoes by means of labels on its shoe boxes, advertise- 
ments inserted in newspapers and magazines of general circulation, and 
by means of folders, circulars, and radio continuities. Ne aks and. 
typical of such statements and representations are the following: 

(1) Advertisements with respect to “Little Yankee Shoes” : 


* * * Give your child a good start on the road to-foot health with “Little 
Yankees” * * *, Designed to keep little feet normal * * *, 

* * * Time to safeguard your youngster’s foot health. Bring them in to be 
fitted with Little Yankee Shoes * * *, 

Correctly designed and constructed shoes help prevent foot troubles which 
undermine health. 

* *-* Weak ankles and arches are troublesome not only in themselves, but 
tend to produce poor posture * * *, 

* * * Little Yankee Shoes follow the normal shape of the growing foot, and 
give proper support and balance. 

Make sure that your youngster grows up sound and strong—in sturdy aaArt- 
looking, HEALTH-PROTHCTING Little Yankees. 

* * * Assure foot health for your youngster * * *, 

* * * Plenty of support for correct balance * * *, 

* * * Designed to promote good posture * * *, 
* * * Help.keep little dancing feet straight and strong * * *. 
EAS every foot health feature needed to insure straight, sturdy 
growth * * *, salem 

Promote good posture and protect growing feet * * *, 


(2) Advertisements with respect to “Tittle Yankee ‘Normal- Roe 
shoes: 

* * * corrective shoes—Little Yankee Normal-Izers * * * restores proper po- 
sition of heel bones—promotes normal balance * * * promotes’ normal foot 
health and posture * * * for normal correction of inturned ankles, ek feet, weak 


arches and poor posture * * *, 
*.* * No Doctor: can prescribe patios Romnbchies shoes than Little Yankee 


Normal-Izers * * * Gentle orthopedic correction for.children’s feet. * * *. 
(3). Advertisements with respect to “Little Yankee Toddler Shoes’?s 


* * * Tittle Yankee Toddler scientifically designed to promote normal foot 


growth * * *, 
* * * that one out of every three infants develop weak feet. during she rch 

year of walking. You have given your baby a healthy start in the Little Yankee 

“Toddler”. 

' This expertly crafted shoe is built to give needed support and LOE to Baby’ s 

every step during the important formative period. - 
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Par. 5. Through the use of the statements and claims hereinabove 
set forth, and others similar thereto not specifically set out herein, 
respondent has represented, directly or by implication, with respect 
to its shoes: 

(1) That the “Little Yankee Shoes” will keep and help to keep 
the feet strong, healthy and normal, will assure foot health, will guard 
or safeguard foot health, will protect, promote and save foot health, 
contain health features and are affirmatively conducive to the health 
of the feet ; that said shoes will prevent and help prevent foot troubles, 
will prevent weak arches and weak ankles, will insure or promote 
straight and sturdy growth of the feet, will keep the feet straight and 
strong, will give proper posture control and promote and effect good 
posture and provide correct balance. 

(2) That the “Little Yankee Normal-Izers” are a corrective shoe 
and provide orthopedic correction; will restore proper position of 
heel. bones; will improve posture and promote normal posture; will 
correct and prevent inturned ankles, flat feet, weak arches, poor pos- 
ture, and defects, deformities and abnormalities of the feet. 

(3) That use of the “Little Yankee Toddlers” shoe will prevent 
development of weak feet and promote normal foot growth. 

Par. 6. The aforesaid statements and representations are false, 
misleading and deceptive. In truth and in fact: 

(1) Respondent’s “Little Yankee Shoes” will not keep or help keep 
the feet strong, healthy or normal; will not assure foot health;'will 
not guard or safeguard foot health; will not protect, promote or save 
foot health; do not contain health features and are not affirmatively 
conducive to the health of feet. Said shoes will not prevent or help 
prevent foot troubles; will not prevent weak arches or ankles; will 
not insure or promote straight or sturdy growth of the feet; will not 
keep the feet straight or strong; will not give proper posture control 
or promote or effect good’posture and will not provide correetbalance. 

(2) Respondent’s “Little Yankee Normal-Izers” are not a correc- 
tive shoe and will not provide orthopedic correction ; will not improve 
posture or promote normal posture; will not correct or prevent flat 
feet, weak arches, poor posture or defects, deformities or abnormalities 
of the feet. Although said shoes embody devices or factors which 
are often approved by physicians as beneficial in preventing the per- 
sistence of displaced heel bones and inturned ankles and alleviating 
the symptoms of these conditions when such measures are found to 
be individually indicated, said shoes cannot be relied upon to restore 


proper position of the heel bones or to correct or prevent inturned 
ankles. 
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(3) Respondent’s “Little Yankee Toddlers” shoe will not prevent 
the development of weak feet or promote normal foot growth. 

Par. 7. Through the use of the word “Normal-Izers,” in the brand 
name “Little Yankee Normal-Izers,” respondent has represented and 
now represents that said shoes,will keep feet normal and correct or 
prevent abnormalities of the feet. 

Par. 8. The said representations are false, misleading and decep- 
tive. In truth and in fact, the use of respondent’s shoes, designated 
as “Little Yankee Normal-Izers,” will not keep feet normal or cor- 
rect or prevent abnormalities of the feet. 

Par. 9. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of said shoes, the respondent furnishes 
to its dealers advertising matter containing various statements and 
representations concerning methods of selling said shoes. Among 
and typical of such statements and representations contained in said 
advertising matter are the following: 

We study the way your child walks without shoes, watching weight placement, 
gait and posture. 

* * * Our check-up precautions are also designed to keep little feet normal. 

* * * selling children’s shoes must go beyond supplying the correct size * * * 
with platform fitting each child’s needs become a distinct study. The first steps 
are foot analysis, thereafter come size tests. Such a combination is health 
promoting. Posture fitting dramatizes your care of children’s feet and labels 
you “expert” to the parents of your community * * * special regard for arch 
condition and posture defects * * * gait is analyzed and walking defects, if 
any, are detected. The conclusions of the first. two studies indicate the kind of 
shoe or correction needed * * * some retailers add a generous mixture of show- 
manship to their methods * * * women are impressed * * * and like to be 
waited on by obvious experts * * *. 


Par. 10. Through the use of the advertising material set forth in 

Paragraph Nine, respondent represented, directly or by implication, 
-that the fitters- employed by -dealers. selling respondents said shoes 

and the dealers themselves are qualified as experts to diagnose foot 
conditions and to prescribe corrective and preventive measures for 
defects of weight placement, gait and posture and corrective and 
preventive measures for defects, deformities and abnormalities of 
the feet. 

Par. 11. The said statements and representations are false, mis- 
leading and deceptive. In truth and in fact, most fitters of said shoes 
employed by dealers and most dealers themselves are not qualified as 
experts to diagnose foot conditions or to prescribe corrective or pre- 
ventive measures for defects of weight placement, gait or posture or 
corrective or preventive measures for defects, deformities or abnor- 
malities of the feet. 


606 FEDERAL TRADE COMMISSION»: DECISIONS 
Decision’) 51 F. EG. 


By: furnishing said ‘advertising matter’ to, its. dealers respondent 
placed in’ the hands of said, dealers -a: means .and’ instrumentality by 
land: through ‘which- said dealérs, may mislead-and deceive the public 
as to the qualifications of themselves and of the fitters employed. by 
‘them and the:résults which may be expected in purchasing and using 
respondent’s shoes. jaot oi To a9 ; evatG 
-¢PAr./12: “In the course and;conduct of its:business respondent. is in 
‘substantial.competition incommerce with other corporations and with 
firms and individuals also engaged in the sale of children’s shoes... 

Par. 13. The use by respondent, of the foregoing false, deceptive 
and misleading: statements and representations with respect, to its 
shoes has had the tendency and capacity to mislead and deceive.a 
substantial portion of the purchasing public into the erroneous and 
‘mistaken belief that saidi statements and representations are true.and 
to: induce: them, because of such | erroneous, and ,mistaken. belief, to 
purchase substantial quantities of respondent’s shoes, and has placed 
in, the, hands.of dealers in such shoes a means and instrumentality 
whereby they may deceive and mislead the purchasing public in the 
respect ‘stated herein. As a consequence substantial trade in ‘com- 
mercé has been unfairly diverted to respondent from its competitors 
‘and substantial injury has thereby been done to competition’ in 
commerce, - ‘Has. sg comin ale 
' Par. 14. ‘Fhe aforesaid advertisements and practices of respondent, 
asherein alleged, are all to the: prejudice and injury of the public 
‘and of respondent’s competitors and constitute unfair and deceptive 
acts and practices and unfair methods of competition in commerce, 
within the intent and meaning of the Federal Trade Commission Act. 


ORDERS, AND DECISION OF THE COMMISSION 


'» Order modifying initial decision, adopting initial decision as modi+ 
fied, as Commission’s decision and directing that report. of compli 
ance be filed, Docket 6206, January 18, 1955, follows: 
This matter having come on to be heard by the Commission upon 
the. initial decision of the hearing examiner herein, and request. of 
counsel supporting the complaint that the initial decision be changed 
to conform to a stipulation. between respondent and counsel support- 
ing the complaint, executed: subsequent: to. the filing of ‘said. initial 
decision, by substituting the word, “of? for the word “or” immediately 
following the word “defects” in, Paragraph 5 of the order in said 
‘tmitial decision; and “4 “Ot co1veaser evita 
Lhe Commission having duly considered the. initial decision, re- 
quest of counsel supporting the complaint, and the record herein, and 
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‘being of the opinion that the: initial decision should be modified \by 
Sdipiinis the change requested, and that with such modification: said 
anitial decision is adequate and appropriate to dispose of, this 
proceeding: cobtoe 

It is ordered, That the initial decision of the hearing examiner 
herein be, and it hereby is, modified by substituting the word “of” 
‘for the word “or” immediately following the word “defects” i in Para- 
graph 5 of the order in said initial decision. 

cL bs further ordered, 'That the attached initial decision of the hear- 
ing examiner, as hens modified, shall, on the 18th day’ of January 
1955, become the decision of the Camimisuon! 

“Ltis further ordered, That the respondent herein shall, within sixty 
(60) days after service upon it of this order, file with td Commis: 
Sion a report in writing setting forth in detail the manner and’ form 
in a wich it Ree pee ae with the order ‘to cease and desist. 


TNTTIAL DECISION BY JAMES A. PURCELL, vide aE EXAMINER 


Bene oaaat ta the provisions of the Federal Trade Commission Act, 
ahs Federal: Trade Commission on May 17, 1954, issued and subse- 
quently served its complaint upon the ode Sam Smith Shoe 
Corporation, a, corporation, trading also as The Yankee Shoemakers, 
with its office and principal place of business located in Newmarket, 
New Hampshire. . Respondent is engaged in the sale and distr ibution 
of children’s shoes designated as “Little Yankee Shoes,” “Little Yankee 
Normal-Izers” and “Little Yankee Toddlers.” 

On June 30,1954, there was filed with the Federal Trade Commis; 
sion a. stipulation Pere the parties providing for entry of a consent 
order, which stipulation appears of record in these formal proceed- 
ings. By the terms thereof both parties agree that the complaint and 
said stipulation shall constitute the entire record herein; that respond- 
ent_admits-all. of the jurisdictional allegations set for ie in the com- 
plaint; that both parties. waive the. making of findings of fact ot 
conclusions of law by. the hearing eXaminer or by the’ ‘Commission: 
that respondent waives the right. to file exceptions ar to demand oral 
argument before the wnravcciehie as. well also all further and. other 
procedure before the hearing examiner or the. Cominission to which, 
but for the execution of ‘said stipulation, the respondent, might be. en- 
titled under the. Federal Trade Commission Act or the rules of ‘prac: 
tice of the Commission. Said stipulation further provides that said 
complaint may be used in construing the terms of the order herein, 
which latter may be altered, eoditied or set aside in the manner pro- 
vided by statute for other orders by the Commission. 
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On the basis of the foregoing, the undersigned hearing examiner 
concludes that this proceeding is in the public interest and, in con- 
formity with the action therein contemplated and agreed, makes the 
following order: 

ORDER 


It is ordered, That the respondent, Sam Smith Shoe Corporation, a 
corporation, and its officers, representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of respondent’s shoes 
now designated “Little Yankee Shoes,” “Little Yankee Normal-Izers” 
and “Little Yankee Toddlers,” or of any other shoe of similar construc- 
tion or performing similar functions irrespective of the designation 
applied thereto, do forthwith cease and desist from: 

(1) Representing directly or by implication that “Little Yankee 
Shoes”: 

(a) Will keep or help keep the feet strong, healthy or normal; as- 
sure foot health; guard or safeguard foot health; promote or save 
foot health; contain health features or are affirmatively conducive 
to the health of the feet ; 

(5) Will prevent or help prevent foot troubles, weak ankles or 
arches; insure or promote straight or sturdy growth of the feet; 
keep the feet straight or strong; give proper posture control or pro- 
mote or effect good posture or provide correct balance. 

(2) Representing directly or by implication that the “Little Yankee 
Normal-Izers” shoe is a corrective shoe or provides orthopedic correc- 
tion, improves posture or promotes normal posture; corrects or pre- 
vents flat feet, weak arches, poor posture, defects, deformities or 
abnormalities of the feet ; that said shoes.can.be relied upon to restore 
proper position of the heel bones or to correct or prevent inturned 
ankles, provided, however, that nothing herein contained shall pre- 
vent respondent from representing that said shoes embody devices or 
factors which are often approved by physicians as beneficial in pre- 
venting the persistence of displaced heel bones and inturned ankles 
and alleviating the symptoms of these conditions when such measures 
are found to be individually indicated ; 

(3) Representing directly or by implication that the “Little Yankee 
Toddlers” shoe prevents the development of weak feet or promotes 
normal foot growth ; 


SAM SMITH SHOE CORP., ETC. 609 
602 Order 


(4) Using the word “Normal-Izers,” or any other word or words of 
similar import or meaning alone or in combination with any other word 
or words, to describe, designate, or refer to its shoes; 

(5) Representing directly or by implication that fitters employed 
by dealers selling respondent’s shoes or the dealers’ themselves are 
qualified as experts to diagnose foot conditions or to prescribe correc- 
tive or preventive measures for defects of weight placement, gait or 
posture or corrective or preventive measures for defects, deformities 
or abnormalities of the feet. 
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BROADMORE FASHIONS,.INC., DAN-DEL COAT CORP., 


AND.. BERNARD DROBES AND HARRY BRODY em 
ORDER, ETC., IN REGARD 'TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT AND OF THE WOOL PRODUCTS LABELING ACT ©“ ° 
Dockét 6831. Complaint, Aug. 19, 1954—Decision, Jan, 18, 1955" °° ~~ 


Order requiring two sellers in New York City to cease violating the Wool Products 
Labeling Act by labeling certain ladies’ coats as “100% Cashmere” when they 
were composed entirely of sheep’s wool, by failing to label wool products as 
required, and by failing to set forth separately on tags the fiber content of 
interlinings. 

Mr. George Steinmetz for the Commission. 
Mr. Charles M. Kagan, of New York City, for respondents. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated January 18, 1955, the 
initial decision in the instant matter of hearing examiner Loren H. 
Laughlin, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY LOREN H. LAUGHLIN, HEARING EXAMINER 


The Federal Trade Commission (hereinafter referred to as the Com- 
mission) on August 31, 1954, issued its complaint herein under the 
Federal Trade Commission Act and the Wool Products Labeling Act 
of 1939, against the above-named corporate respondents and against 
the respondents Bernard Drobes and Harry Brody, both individually 
and as officers of both of said corporations, charging them and each 
of them in several particulars with having violated the provisions of 
said Acts and of the Rules and Regulations of the Commission promul- 
gated under said Wool Products Labeling Act. Said complaint was 
duly served upon each of said respondents. On September 20, 1954, 
all respondents filed their answer, and on October 4, 1954, pursuant to 
an order of the hearing examiner so authorizing, they filed their 
amended answer. The amended answer in substance admits all allega- 
tions of the complaint except that respondent Harry Brody denies 
being an officer of Dan-Del Coat Corp., and all respondents state they 
are without any knowledge as to whether the ladies’ coats referred 
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to in the complaint contained any of the hair or fiber. of the Cashmere 
or Kashmir goat as alleged therein. Respondents reserved, however, 
‘In said amended answer, their right to submit proposed findings and 
conclusions of law and the right to appeal under the Rules of nadie 
of the Commission. 

A hearing was held pursuant to the notice given in the complaint, 
at. New York, New York, on October 26, 1954, before the above-named 
hearing examiner, theretofore duly designated by the Commission, 
upon the issues presented by said complaint and amended answer. At 
such hearing respondents appeared by their above-named attorney of 
record and it was agreed between counsel supporting the complaint 
and all respondents by their said attorney that in lieu of the introduc- 
tion of oral testimony and other evidence by the parties that the pro- 
ceeding would be submitted for decision on the basis of a “Stipulation 
as to the Facts,” upon which the hearing examiner might in his discre- 
tion proceed to make his initial decision, stating therein his findings as 
to the facts, including inferences to be drawn from said stipulation, 
and that an order might be entered by him disposing of the proceeding 
as to each and all of the respondents, in form and substance as set forth 
in the “Notice” portion of the complaint, without the filing of pro- 
posed findings and conclusions, or the presentation of oral argument. 
There was no waiver by respondents of their right'to appeal and it 
was stipulated that if the proceeding should come before the Federal 
Trade Commission upon appeal from the hearing examiner’s initial 
decision or by review upon the Commission’s own motion, it may set 
aside the stipulation and remand the case to the hearing examiner for 
further proceedings under the complaint. 

Upon the statements of counsel and upon due consideration of said 
stipulation by the hearing examiner, said stipulation was accepted by 
the hearing examiner and received in evidence, subject only to a 
reservation then made by counsel for respondents that later in the 
hearing he might also submit in evidence a photostatic copy of a cer- 
tain bank resolution purporting to prove that the respondent Harry 
Brody had first become an officer of the respondent Dan-Del Coat 
‘Corporation on March 12, 1954. An exhibit purporting to be such 
bank resolution was thereafter offered in evidence on behalf of said 
respondent Harry Brody without objection and the same was re- 
ceived in evidence by the hearing examiner. This document, how- 
‘ever, the hearing examiner finds is not in fact a bank resolution and 
at most is only indicative that one Gustave Daniels was the president 
of Dan-Del Coat Corp. on February 5, 1954, and it does not tend to 
prove or disprove any of the issues presented herein or in any manner 
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affect the agreed facts set forth in the said “Stipulation as to the 
Facts.” 

Counsel for respondents also made an argument purporting to bear 
upon mitigation, explaining in substance the business losses claimed 
to have been sustained by the respondent Dan-Del Coat Corp. prior to 
its dissolution in connection with the sale or resale of certain of the 
misbranded coats involved herein; that Brae Burn Coats, Inc., a 
newly organized corporation has succeeded to the business of Dan-Del 
Coat Corp., now dissolved, and of which new corporation the respond- 
ents Bernard Drobes and Harry Brody are the officers and formulators 
of policy; and that such new corporation is conducting its business: . 
in accordance with the Wool Products Labeling Act. Such matters 
of alleged mitigation have no bearing in this particular proceeding 
which is preventive in nature. The complaint herein does not allege 
any intent todoa wrongful act. The Wool Products Labeling Act has 
among its express objectives, as stated in its Title, the protection of 
“producers, manufacturers, distributors, and consumers from the 
unrevealed presence of substitutes and mixtures in spun, woven, 
knitted, felted or otherwise manufactured wool products.” The Act 
makes misbranding the gist of the offense and “contemplates correc- 
tive action by the Commission regardless of whether such misbranding 
is based upon wilfulness, negligence, or other causes.” Smithline 
Coats, et al., 45 F. T. C. 79 (1948), opinion of Commissioner Ewin L. 
Davis, pp. 86, 87. And it just as clearly appears that whether the 
respondents here have profited or lost by the re-sale of misbranded 
garments after any alleged violation of the Act is immaterial to a 
decision in this particular proceeding on the issue of whether or not 
they were in fact misbranded contrary to the Act. 

And now the proceeding having come on for final consideration and 
initial decision by the hearing examiner upon the complaint, answer, 
stipulation, evidence and statements and arguments of counsel made 
at the hearing, counsel having stipulated not to file proposed findings 
and conclusions, and the hearing examiner having duly considered the 
whole record herein, finds that this proceeding is in the interest of the 
public; that the complaint states in each alleged particular a cause for 
complaint under the Federal Trade Commission Act and the Wool 
Products Labeling Act of 1939, and Rules and Regulations promul- 
gated under the later act; and that the Commission has jurisdiction of 
the subject matter and of each of the parties respondent. The hearing 
examiner therefore makes the following findings of facts as so stipu- 
lated, the conclusions drawn therefrom, and order. 
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FINDINGS OF FACTS 


Paracrapy 1, The corporate respondent Broadmore Fashions, Inc., 
is a corporation organized and existing under and by virtue of the laws: 
of the State of New York, and respondent Bernard Drobes is president 
and secretary, and Sexhandant Harry Brody is vice president and treas- 
urer thereof. These individual respondents formulate, direct and con- 
trol the acts, policies and practices of the said corporate respondent,. 
Broadmore Fashions, Inc.; and the principal office and place of busi- 
ness of each said corporate and individual respondents is 237 Mercer: 
Street, New York 12, New York. 

Par. 2. The corporate respondent, Dan-Del Coat Corp., was a cor- 
poration organized under and by virtue of the laws of the State of 
New York in January 1954, and thereafter continued to function as a 
corporate manufacturing, selling, and distributing organization until 
on or about September 15, 1954, at which time it filed a Certificate of 
Dissolution with the Department. of State, State of New York, pur- 
suant to the statutes of the State of New York, in such case made and. 
provided. 

Par. 8. That during the existence of said corporate respondent,. 
Dan-Del Coat Corp., the respondent Bernard Drobes acted as presi- 
dent, and the respondent Harry Brody, as secretary and treasurer’ 
thereof. These individual respondents, Bernard Drobes and Harry 
Brody formulated, directed and controlled the acts, policies and prac- 
tices of said corporate respondent, Dan-Del Coat Corp., during the: 
term of its existence, and the office and principal place of business of 
said respondents, including Dan-Del Coat Corp., was 286 Taaffe Place,. 
Brooklyn, New York. 

Par. 4. Subsequent to the effective date of the Wool Products Label-. 
ing Act of 1939, and more especially since September 1st, 1953, the said. 
respondents, have manufactured for introduction into commerce, in- 
troduced into commerce, sold, transported, distributed, delivered for- 
shipment and offered for sale in commerce, as “commerce” is defined in 
said Act, Wool products, as “wool products” are defined in said Act. 

Par. 5. Certain of said wool products were misbranded within the- 
intent and meaning of Section 4 (a) (1) of said Wool Products Label- 
ing Act and the Rules and Regulations promulgated thereunder in. 
that they were falsely and deceptively labeled or tagged with respect 
to the character and amount of the constituent fibers contained therein. 
Among such misbranded wool products were ladies’ coats labeled or 
tagged by respondents as consisting of “100% Cashmere,” whereas, in: 
truth and in fact, said products were composed entirely of the “ee 
of the genus sheep. 
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Par. 6. Through the use of said labels, tags and legends aforesaid, 
respondents represented that said wool products were manufactured 
from fabrics composed of the hair or fiber of the Cashmere or Kashmir 
goat, which representations were false and deceptive in that they did 
not contain any of the hair or fiber of the Cashmere or Kashmir goat, 
but were composed entirely of fabrics manufactured from the wool of 
the genus sheep. 

Par. 7. Certain of said wool products were misbranded within the 
intent and meaning of Section 4 (a) (2) of said Wool Products Label- 
ing Act of 1939 and of the Rules and Regulations promulgated there- 
under, in that they were not stamped, tagged or labeled as to disclose 
the name or the registered identification number of the manufacturer 
thereof or of one or more persons subject to Section 3 of said Act with 
respect to said wool products. 
~ Par. 8. Certain of said wool products were further misbranded in 
that the fiber content of the interlinings was not separately set forth 
on the stamps, tags, labels or other means of identification attached 
thereto. 

CONCLUSIONS 


The acts and practices of the respondents as above stipulated by the 
parties and hereinabove found to be factually true were and are in each 
particular in violation of the Wool Products Labeling Act of 1939, 
and of the Rules and Regulations promulgated thereunder and consti- 
tute unfair and deceptive acts and practices in commerce, within the 
intent and meaning of the Federal Trade Commission Act. Although 
the Dan-Del Coat Corp. was dissolved subsequent to the institution of 
this proceeding, which dissolution took place on or about September 
15, 1954, for the purposes of this. proceeding the order hereinafter en- 
tered should run against it and its said officers. wrt 


ORDER 


It is ordered, That respondent Broadmore Fashions, Inc., a corpo- 
ration; respondent Dan-Del Coat Corp., a corporation; respondents 
Bernard Drobes and Harry Brody, individually and as officers of said 
corporations; and respondents’ representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the introduction or manufacture for introduction into commerce, or 
the offering for sale, sale, transportation or distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act and 
the Wool Products Labeling Act of 1939, of ladies’ coats or other’ 
“wool products,” as such products are defined in and are subject to the 
said Wool Products Labeling Act of 1939; which products contain, 
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purport to contain, or in any manner are represented as containing 
“wool,” “reprocessed wool” or “reused wool,” as such terms are defined 
in said Act, do forthwith cease and desist from misbranding said 
products by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the Sas or amount of the constit- 
uent fibers included therein ; 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and con- 

‘spicuous manner ; 

(a) The HereeHLa of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
-each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers; 

(6) The maximum percentage of the total weight of such wool prod- 

cuct.of any non-fibrous loading, filling or adulterating matter; 
__-(c) The name or the registered MaDe Ata an Hereber of “He manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the Siete for 
Sale, sale, feat eration distribution or delivery for shipment thereof 
in commerce, as “commerce” is defined in the Wool Products Labeling 
“Act of 1939.” 

_ 8. Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying such products as containing hair or fleece of the ee 
or Kashmir goat. 

4. Failing to separately set forth on the stamps, tags, labels or other 
means of Riensnes aon: the true character and amount of constituent 
fibers of the interlinings of any such wool product. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939, and 

Provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


- It is ordered, That the respondents herein shall within sixty (60) 
‘days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of January 18, 1955]. 


‘616 FEDERAL TRADE COMMISSION DECISIONS 


Orders and Decision 51 F.T.C. 


In THE MATTER OF 
SPIRT & COMPANY, INC., ET AL. 


‘ORDER, DISSENTING OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION 
OF THE FEDERAL TRADE COMMISSION ACT 


Docket 5926. Complaint, Oct. 8, 1951—Decision, Jan. 20, 1955 


-Order requiring a corporation in Waterbury, Conn., to cease advertising that its 
preparation “Lipan”, the active ingredients of which were hog pancreas and 
vitamins B, and D, was a cure for psoriasis and would prevent its recurrence. 


Before Mr. J. Earl Coz, hearing examiner. 

Mr. John J. McNally for the Commission. 

Weisman & Weisman, of Waterbury, Conn., and Mr. Lewis E. 
Caplan, of New Haven, Conn., for respondents. 


ORDERS AND DECISION OF THE COMMISSION 


Order denying appeal of counsel supporting the complaint from 
initial decision and decision of the Commission and order to file report 
-of compliance, Docket 5926, January 20, 1955, follows: 

This matter came on to be heard by the Commission upon the appeal 
filed by counsel supporting the complaint from the initial decision of 
the hearing examiner and upon the briefs in support of and in opposi- 
tion to said appeal, oral argument not having been requested. 

The Commission having considered the appeal and the record herein 
-and having determined that the grounds for appeal are without merit 
and having additionally determined that the initial decision of the 

‘hearing examiner is appropriate in all respects to dispose of this pro- 
-ceeding ; 

It is ordered, That the appeal of counsel supporting the complaint 

from the initial decision of the hearing examiner be, and it hereby is, 
-denied. 

It is further ordered, That the initial decision of the hearing ex- 
-aminer did, on the 20th day of January 1955, become the decision of 
the Commission. 

It is further ordered, That the respondents, Spirt & Company, Inc., 

-a corporation, and Louis L. Spirt, S. Burton Spirt and Thelma F. 
‘Spirt, individually and as officers of said corporation, shall, within 
sixty (60) days after service upon them of this order, file with the 
“Commission a report in writing setting forth in detail the manner and 
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form im which they have complied with the order to cease and desist 
contained in the initial decision. 
(Commissioner Mead dissenting. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
ithe Federal Trade Commission on October 8, 1951, issued and subse- 
«quently served its complaint in this proceeding upon the respondents 
‘Spirt & Company, Inc., a corporation, and Louis L. Spirt, S. Burton 
Spirt, and Thelma F. Spirt, individually and as officers of said corpo- 
ration, charging them with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said Act. After 
the issuance of said complaint and the filing of respondents’ answer 
thereto, hearings were held at which testimony and other evidence in 
‘support of and in opposition to the allegations of said complaint were 
introduced before the above-named hearing examiner, theretofore 
duly designated by the Commission, and said testimony and other 
‘evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final consideration 
by said hearing examiner on the complaint, answer, testimony and 
other evidence, and proposed findings as to the facts and conclusions 
of law presented by counsel, and said hearing examiner, having duly 
considered the record herein, finds that this proceeding is in the interest 
of the public and makes the following findings as to the facts, con- 
clusions drawn therefrom, and order. 


FINDINGS AS TO THE FACTS 


Paragrary 1. Spirt & Company, Inc., is a corporation organized 
and existing by virtue of the laws of the State of Connecticut with its 
office and principal place of business located in Waterbury, 
‘Connecticut. 

Respondents Louis L. Spirt, S. Burton Spirt and Thelma F. Spirt 
are president, treasurer and secretary, respectively, of corporate re- 
spondent. Said individuals as officers of corporate respondent formu- 
late, direct and control its policies, acts and practices. 

Par. 2. The respondents are now, and have been for more than one 
year last past, engaged in the sale of a preparation containing drugs 
as “drug” is defined in the Federal Trade Commission Act. Said 
preparation is sold in both tablet and capsule form. 

_ The designation used by respondents for their said preparation and 
the formula and directions for use.thereof are as follows: 
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Designation : Lipan. 
Formula: The active ingeeaserita in eds tablet or capsule are: 
7% grains of desiccated and defatted hog pancreas of triple U. SOP: 
strength. =; 2 
500 International Units of Vitamin B, 
500 International Units of Vitamin D. 


Directions : f 

Dosage: Two to three capsules before each meal or as recommended 
by the physician. Chemical research has shown that because of the 
special nature of the LIPAN treatment, results should be expected only 
after LIPAN has been taken. for several weeks. Careful investigation 

, by well known physicians has demonstrated that Psoriasis—so difficult 
to correct—may be effectiv ely alleviated when _LIPAN is taken 
consistently. ’ 

Alcohol contra-indicated: During treatment, it is essential that alco- 
holic beverages or alcohol in baniy form be avoided. (Keep bottle tightly 
capped. ) ; 

Par. 3. Respondents cause said preparation, when sold, to be trans- 
ported from their place of business in the State of Connecticut to 
purchasers thereof located in other States of the United States and in 
the District of Columbia. Respondents maintain, and at’ all times 
mentioned herein have maintained, a coursé of trade in said prepa- 
vation in commerce between and among the various States of the 
United States and in the District: of Columbia. Their volume a 
business in such commerce has been and is substantial. ( 

Par. 4. In the course and conduct of their business, respondents 
have disseminated and have caused the dissemination of advertise- 
ments concerning Lipan by the United States mails, and by various 
cther means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, for the purpose of inducing and which were 
and are likely to ents directly or indirectly, the purchase of said 
product i in commerce. 

Among the statements and representations contained in said adver- 
tisements are the following: 


(a) For the past several years a number of Physicians have reported amazing 
Success in treating Psoriasis with. LIPAN—a’' new. medical wonder taken in- 
ternally. LIPAN (registered U. S. Patent. Office) is a-combination of glandular 
substances that treat certain internal disorders which many medical men now 
agree to be the cause of Psoriasis. Clinical results show LIPAN successful in 
over 90% of the cases treated. Hven stubborn lesions are are toa veetee 
almost beyond belief. Absolutely harmless. 

(6) Psoriasis, as you know, is an unpredictable affliction and no one can ona 
tell exactly how quickly response will be observed in any given case. Patient 
dosage with LIPAN has been found to be effectively gratifying to those. who 
exhibit a persistent attitude. Whether your own case responds quickly to LIPAN, 
or whether it proves to be one of the medium or obstinate cases, we are confident 
that a persistent attitude and patient dosage with LIPAN will be found effective. 


SPIRT &° CO.; INC.; ET ~AL, 619 
616 Findings 


(¢c) Do not expect miracles from LIPAN but give it a thorough trial. Psoriasis 

does not develop overnight and it will not disappear overnight. Although this 
new internal medication has demonstrated remarkable ability to clear up the skin 
and to keep it free from lesions year after year, results are not obtained imme- 
diately. Remember, when you take LIPAN you are attacking what is now be- 
lieved to be the cause of the disease, not merely treating the symptoms. Patience 
is necessary. Naturally, different sufferers from Psoriasis respond differently: 
As a general rule, it takes at least five weeks before the lesions and crusty scales 
begin to disappear. For obstinate cases a longer time may be needed. 
. Subparagraph (a) above is the text of an advertisement appearing 
in “Screenland” and “Personal Romances” magazines during the first 
half of the year 1951; subparagraph (b) is from a form letter used by 
respondents to acknowledge receipt of a reorder of Lipan and was sent 
by mail separately or enclosed in the reorder shipment; and subpara- 
graph (c) is from the last paragraph of an advertising circular dis- 
tributed by respondents to persons who asked for information regard- 
ing Lipan. 

Par. 5. Through the use of the foregoing statements and represen- 
tations and others of similar import, not specifically set out herein, 
respondents have represented and now represent that Lipan, taken as 
directed, is effective for the alleviation of the lesions and scales which 
are the visible symptoms or manifestations of psoriasis. There is no 
direct representation ‘that Lipan is an “effective treatment” for psori- 
asis as alleged in the complaint.. However, there are statements in 
respondents’ advertising matter which, considered in the light of the 
emphasis added by the format and type selection of the advertise- 
ments, would lead to the conclusion upon the part of a substantial 
part of the purchasing public that hah is a cure for psoriasis and 
will prevent its recurrence. 

Par. 6. The said advertisements are misleading i in material respects 
and are false advertisements as that term is defined in the Federal 
Trade Commission Act, as more specifically hereinafter set. forth. 

The record is clear that the-etiology of psoriasis:is undetermined and, 
that there is no known cure; hence, any representation, direct or 1m- 
plied, that respondents’ product isa cure for psoriasis and will prevent 
its recurrence is false and misleading. y 

Whether or. not Lipan ‘is effective, or an “effective treatment,” as 
used in the complaint, for psoriasis depends. upon definition. Some 
of the medical testimony was to the effect that for. a product to be 
an effective treatment: for a disease it must be a cure for that disease, 
but the preponderance of the evidence is. that, although as to some dis- 
eases such connotation is acceptable, yet as to ailments for which there 
is no known cure, the term is used by the medical profession and under- 
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stood quite generally as referring to an agent or treatment that brings 
about an amelioration of symptoms, which, in the case of psoriasis, 
would be a clearance of all or a substantial portion of the lesions or 
patches for a reasonable length of time. Cure would connote the com- 
plete removal or involution of all the skin lesions without recurrence. 
The preponderance of the reliable, probative and substantial evidence 
in this proceeding does not support the conclusion that Lipan is not, 
in many instances, an effective treatment for psoriasis. 

In support of the allegations of the complaint three eminent derma- 
tologists were presented none of whom had used respondents’ product 
although all of them had used, separately or in combination, vitamin 
B,, vitamin D and a pancreatic substance which none of them could 
identify as being from the same source or of the same strength as that 
contained in Lipan. Two of these experts, father and son, defined 
effective treatment as synonymous with cure, and stated that Lipan 
is not an effective treatment for psoriasis. Their testimony must be 
evaluated in terms of their definition. The other expert stated that 
an effective treatment should result in removal of all the lesions of the 
disease for a considerable period of time and, based on his clinical 
observations and his use of the ingredients indicated above, he would 
not think that Lipan would be an effective treatment. 

In opposition to the allegations of the complaint, respondent Louis 
L. Spirt testified that he was born in 1907, that he had suffered from 
psoriasis since infancy, that following the use of desiccated, defatted 
hog pancreas for an eight month period in 1939, the psoriatic lesions 
which had previously covered approximately seventy-five percent of 
the surface of his body disappeared. For a period of about six months 
he then discontinued the use of this substance and the lesions returned. 
He then resumed the hog pancreas treatment and the lesions again 
cleared completely. He continued the use of hog pancreas until 1946 
or 1947 when he started using Lipan. Since then he has been taking 
“a maintenance dose” of two capsules of Lipan daily and his skin has 
been free of'lesions. | 

This testimony was supported by Spirt’s personal physician, a. 
specialist in internal medicine, who testified also that he has used and 
uses Lipan in his private practice and has found it an effective treat- 
ment for psoriasis, defining effective treatment as one in which from 
50% to 75%, or more, of the psoriatic lesions are cleared. During a 
test period of from 12 to 18 months, he administered Lipan to some 
forty psoriatic patients arid observed that beneficial results were ob- 
tained in from 60% to 65% of the cases. His belief that Lipan is an 
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effective treatment for psoriasis is based on his experience with his 
private patients and these tests. 

Two dermatologists, who were equally as qualified as those pre- 
sented in support of the complaint who had used Lipan in private 
practice and in specific tests, testified that Lipan is an effective treat- 
ment for psoriasis; one conducted his tests in Philadelphia, the other 
in Boston. There was no collaboration between the two. One found 
complete clearance of lesions or improvement in 58% of the patients. 
tested, the other in 63%. This they believed to be ascribable to Lipan 
and to be significant, even though in some cases external treatments 
were also used. 

These tests were not conducted under close controls in a technically 
approved scientific manner nor were all the supporting detail data 
produced, yet the character of the men making the tests and the fur- 
ther fact that each has used and is using the product in private practice 
lends weight to their testimony. 

This case does not rest upon the determination of the scientific accu- 
racy of the tests or upon the reported results of such tests. As against 
expert testimony based upon experience, general knowledge and the 
separate use of some or even all of the ingredients of respondents’ 
product, expert testimony which is based upon equally valid general 
knowledge supported by experience gained from use of respondents’ 
product in medical practice and in specific tests has the greater weight. 
But even were the evidence equally balanced the conclusion would 
have to be that the allegations of the complaint as to the effectiveness 
of Lipan are not sustained. 

Par. 7. The use by respondents of the advertisements and repre- 
sentations hereinabove found to be false and misleading had and has 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
the statements and representations contained therein are true, and to 
induce the purchase of substantial quantities of respondents’ prepa- 
ration by reason of such erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of respondents, herein found to be 
false and misleading, are all to the prejudice and injury of the public 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


622 FEDERAL TRADE COMMISSION DECISIONS 
Dissenting Opinion 51 FF. T.C: 
ORDER 


It. is ordered, That respondents Spirt & Company, Inc., a corpora- 
tion, and its officers, Louis L. Spirt, S. Burton Spirt and Thelma F. 
Spirt, individually and as officers of said corporation, their representa- 
tives, agents and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distribu- 
tion in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of the preparation Lipan or any preparation of sub- 
stantially similar composition or possessing substantially similar. 
properties, whether sold under the same or any other name, do forth-_ 
with cease and desist from, directly or indirectly, 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

(a). that said preparation constitutes a cure for psoriasis, or will 
prevent its recurrence; 

() that said preparation has value in the treatment of psoriasis 
except as it may afford relief of the external symptoms and manifesta- 
tions of psoriasis. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparation, 
which advertisement contains any of the representations prohibited 
in Paragraph 1 hereof. 


DISSENTING OPINION OF COMMISSIONER MEAD 


The Commission has denied in its entirety the appeal of counsel 
supporting the complaint from the initial decision of the hearing ex- 
aminer and) being’ of the opinion: that the appeal should have been 
in part granted, I am noting my dissent from that action. I am‘con- 
vinced that certain findings of fact appearing in the initial decision 
are not in accord with the greatér'weight of the scientific evidence re- 
ceived-in this proceeding, and I deem the order to cease and desist 
which is contained in the initial decision, to be inappropriate to the 
extent that its proscriptions have been restricted by those erroneous 
findings of fact. . : ) 

Respondents are engaged in the advertising and sale in commerce 
of the product Lipan, which is offered for use by persons afflicted with 
psoriasis. The complaint under which this proceeding was instituted 
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alleges that the respondents have represented in advertisements that 
their preparation constitutes an effective treatment or cure for that 
disorder and will prevent its recurrence, and that the advertisements 
to such effect are false advertisements within the meaning of the 
Federal Trade Commission Act. The initial decision rejected the 
views expressed by certain of the scientific witnesses called by the 
respondents to the effect that Lipan, when used as directed, will be 
effective in preventing the recurrence of psoriasis and, in that con- 
nection, found that the advertising statements in reference to product 
efficacy against recurrence have been false and misleading. The hear- 
ing officer properly concluded also that the preparation is not a cure 
for psoriasis as represented in the advertising for Lipan. 

On the question of its efficacy as a treatment, three physicians, who 
were called by the respondents, in effect testified that their use of 
Lipan, in the course of clinical studies conducted by them and other- 
wise in their practice, warranted conclusions that the preparation is 
an effective treatment for psoriasis and that it affords complete or 
partial clearance of lesions in many cases. On the other hand, the 
physicians called by counsel supporting the complaint, who testified 
in the course of the case-in-chief, variously expressed views that 
Lipan is not an effective treatment for psoriasis or has no beneficial 
effect upon it. Among other things, the initial decision holds that, as 
against the expert testimony of the witnesses appearing in support 
of the complaint which is based on their experience and general 
knowledge and separate use of some or all of the ingredients contained 
in the respondents’ preparation, the testimony of the witnesses pre- 
sented by the respondents must be regarded to have the greater weight. 
The reasons as assigned in that decision is that the views of the 
latter appear based on equally valid general knowledge and sup- 
ported additionally by experience gained from use of the product 
Lipan, both in their practice and in specific tests. The initial de- 
cision, accordingly, has held that the preponderance of the reliable 
and probative evidence does not support conclusions that Lipan will 
not in many cases constitute an effective treatment for psoriasis, and 
it is these evaluations as to the weight of the evidence which I regard 
to be erroneous. 

Psoriasis, the record shows, is characterized by dense silvery scales 
on the body’s surfaces and the lesions appearing on the skin vary in 
size and pattern. An interesting characteristic of this chronic disease, 
for which there is no known cure, is that it is subject to spontaneous 
cycles of remission and exacerbation varying in duration and in- 
tensity. Responsiveness to treatment from person to person and. 
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from attack to attack on the same patient is highly variable and 
changes in diet, climate or other factors sometimes are accompanied 
by changes in the condition of the lesions. 

Each Lipan tablet contains 714 grains of desiccated and defattened 
hog pancreas, triple U. S. P. strength, 500 International Units of 
Vitamin B-1 and 500 International Units of Vitamin D. This pan- 
creatic substance, referred to scientifically as pancreatin, is secured 
by the respondents through regular commercial channels and con- 
tains amylolytic and tryptic enzymes, capable respectively of con- 
verting 75 times their own weight of starch or casein (protein) under 
testing conditions prescribed in the United States Pharmacopeia. 
Triple strength apparently refers to the fact that, under U. S. P. 
standards, minimum enzymatic activity of one-third the foregoing 
rate is required in order to identify these glandular substances as 
pancreatin. 

Two of the physicians called by the respondents orally outlined their 
theories as to the manner in which Lipan assertedly influences in- 
ternal processes believed by them to be responsible for psoriasis in 
the first instance. Although their views differed in certain respects, 
their testimony indicates that they have subscribed to variants or 
facets of a theory first advanced many years ago, which hypothesized 
that a disturbance in the body’s fat metabolism caused by some 
pancreatic deficiency or shortcoming is responsible for psoriasis. It 
is to be noted in this connection that one of these physicians, when 
attributing Lipan’s efficacy to an ability to assist in the digestion of 
fats, entertained the erroneous view at the outset of his testimony that 
the pancreatin contained in Lipan had a “tryptic value” under which 
one gram would digest 75 grams of fat. Tryptic value is a scientific 
term used in designating the relative activity of trypsin, the enzymes 
assisting in the conversion of proteins, but it nowise applies to the 
relative activity of lipase, a fat digesting enzyme. Although pan- 
creatin contains lipase, the latter’s presence and activity do not ap- 
pear to be standardized in preparations commercially available, and 
it is clear from the record that the pancreatic material prepared by 
the respondents’ source of supply is no exception. 

One of the foregoing doctors agreed, however, that most present day 
texts say the cause of psoriasis has not been fixed. The three physi- 
cians presented by counsel supporting the complaint in the course of 
the direct case, and another who was called by the respondents, affirm 
that the etiology of this disease is not known. Upon the basis of this 
record, there can be no question but that the great weight or concensus 
-of informed medical opinion holds that the etiology of this disease still 
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awaits discovery. The only pathology, therefore, which has been 
heretofore established for psoriasis is one limited to skin surfaces. 
In the circumstances, such testimony as was directed to establishing 
authoritative theoretic bases in support of views that Lipan has thera- 
peutic merit, must be regarded as entirely unconvincing. 

The witnesses called by the respondents, in substantial part, base 
their evaluations of Lipan on observations made during the course of 
three series of clinical studies. Two of them, Dr. Bizzozero, who has 
attended respondent Louis L. Spirt and has assisted him in developing 
the preparation’s formula and selecting its trade name, and Dr. Harris, 
together with another physician, jointly reported in two medical publi- 
cations on clinical work conducted with two groups of patients. One 
group numbering 40 private patients was observed by Dr. Bizzozero, 
and Dr. Harris was primarily responsible for observations of the other, 
numbering 50. In addition to Lipan, local therapy in the form of 
boric acid ointment was utilized. 

According to the reports, either complete regression or decided or 
moderate improvement occurred in 58% of the patients of the larger 
group and among the private cases, 77.5%. In the two series involvy- 
ing 90 patients, a total of 11 cases was reported to have enjoyed com- 
plete regression of symptoms and 24 others were deemed by the doctors 
to have experienced decided improvement. Cases differentiated as 
moderately improved total 25. In their earlier joint report, the 
doctors stated they felt that the method of treatment used should prove 
satisfying to the dermatologist, general practitioner, and patient. In 
the other report, likewise published after this proceeding was insti- 
tuted, this conclusion does not appear and it states instead that, while 
results were encouraging, caution should be exercised in their inter- 
pretation due to the cyclical nature of this disease. 

As to the third scientific witness called by the respondents, Dr. 
Combs’ data on his clinical study relate to 48 cases. Additional pa- 
tients participated who dropped out but their number is unknown, the 
record indicating in such connection that difficulty was encountered 
in inducing patients to continue treatment for extended periods of 
time without noting improvement. <As a result of this clinical trial, 
he adjudged 43% of the patients to be cured and 20% as improved or 
fair, and he in effect stated that 837% represented failures. It was 
among those in a so-called A-Group of 21 patients involved in the 
study where the witness believed best results were achieved. Of this 
group, his testimony shows that approximately one-half dozen had 
no lesions on their last visit to the witness’ office prior to his testimony. 
In some of the remaining cases, the doctor asserted that the lesions 
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cleared during the course of the study but it appears they recurred, 
either during the course of Lipan therapy or when it was not in use, 
but the witness felt the time interval before recurrence was suflicient 
to justify evaluations of some of them as cures. 

Practically all of the patients were given conventional therapy such 
as radiation, local applications or other treatment in the course of the 
last study, and the record strongly suggests that, of those reportedly 
enjoying complete regression of lesions at the termination of the study, 
only one had not been treated with other therapy. Temporary regres- 
sion or marked alleviation frequently follow use of any of various 
forms of radiation treatment and sometimes of other therapy, and as 
noted also, spontaneous cycles of remission and exacerbation are char- 
acteristic of the disorder. Assuming the accuracy of the doctor’s ob- 
servations and evaluations of his patients, so routinely were time- 
honored measures of conventional therapy afforded for some patients 
during the study, that doubts and reservations are fully warranted re- 
specting its significance as an index to Lipan’s attributes. 

Turning now to the testimony of the dermatologists called in support 
of the complaint, one reported that he experimentally treated numerous 
cases of psoriasis with massive doses of Vitamin D and used large doses 
of B-1 without satisfactory response, and that results were similar with 
patients whose treatment consisted of desiccated pancreatic prepara- 
tions in doses of 15 grains three times daily. Another based his 
opinions in part on his clinical experience with pancreatin, B-1 and 
Vitamin D separately, which were undertaken by the clinic of a large 
university with which he was then identified. He stated, in effect, that 
there were no satisfactory results and that none appeared during trial 
periods extending over several months with each patient when these 
three were administered in combination in the form of separate tablets. 

The third dermatologist called in support of the complaint has en- 
gaged in clinical studies intermittently since 1939, variously using B-1, 
D, pancreatin and other preparations. In considerable part, his re- 
search was done during service with our Government and in its clinics, 
a circumstance which serves to point up the fact that psoriasis is in 
many respects a national problem. Illustrative of this is the interest 
of the Veterans Administration. Psoriatics draw as high as 30% to 
60% disability payments and therapy for the disease likewise is costly. 
In 1941, the witness began clinical studies of pancreatic substances 
among a group of approximately 200 patients and used them in varying 
dosages without evidence of beneficial results. In connection with 
these, control or non-therapy groups of patients were established and 
simultaneously observed to assist in evaluating results. Later, in 1949, 
he began additional clinical trials with a substantial group of patients 
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using pancreatic extract, B-1 and Vitamin D in combination. The 
results there also were negative. 

Stating that none of the witnesses called by counsel supporting the 
complaint had used Lipan in the course of their studies and experi- 
ments, the hearing examiner, when ruling on certain proposed find- 
ings, concluded that their testimony was based almost exclusively on 
theory. The circumstance that they did not use Lipan itself, however, 
is not controlling nor is it controlling that the record does not ex- 
pressly show whether the enzymatic activity of the pancreatic extracts 
used by them has exceeded U. S. P. minimal standards, The record 
supports conclusions that pancreatin is pancreatin, so to speak, and 
there is no question but that the desiccated glandular products as used 
by the scientists called in support of the complaint and by respondents 
in preparing Lipan all come from regular commercial channels. The 
conclusion reached below that these physicians’ testimonial knowl- 
edge is confined essentially to abstract theory, is manifestly erroneous. 

I think also that their experience individually and in the aggregate 
is impressive. Their clinical work appears to have been carried on 
under conditions appropriate for evaluating the therapy under trial 
and part of it has utilized a methodology of controls tending to afford 
evaluations excluding the factor of spontaneous remission and exac- 
erbation which is so characteristic of this capricious disease. Critical 
analysis of the record thus convinces me that the clinical evaluations 
of the witnesses appearing in support of the complaint have the greater 
weight and clearly outweigh the testimony of the respondents’ wit- 
nesses, including that of the respondent Louis L. Spirt relating to his 
personal therapy. I, therefore, do not concur in the initial decision’s 
view that there is inadequate record support for conclusions to the 
effect, that Lipan will not constitute an effective treatment for psoriasis. 
While the record may not support a conclusion that the preparation 
is devoid of beneficial effects under all conditions of use, as contended 
by counsel supporting the complaint, the greater weight of the proba- 
tive evidence does clearly show that Lipan will not be effective in 
clearing, even for temporary periods, all or substantial portions of 
the lesions of sufferers of psoriasis and that it cannot be relied upon 
in any manner to influence favorably the course of this disease or its 
symptoms. It is thus clear that the respondents’ preparation will not 
constitute an effective treatment for psoriasis, and the hearing exam- 
iner should have so found. Not having done so, he was in error, and 
the Commissicn in failing to supply the finding is also in error. Like- 
wise deficient is the order to cease and desist wherein future claims 
for product merit are not forbidden in any foregoing respect. 


628 FEDERAL’ TRADE COMMISSION DECISIONS 


Decision 51 F.T.C. 


In tHe MATTER OF 


RAY BUSCH AND PAUL MUELLER, JR., DOING BUSINESS 
AS NATION-WIDE SEWING MACHINE AND SUPPLY 
COMPANY 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6117. Complaint, Aug. 7, 1953—Decision, Jan. 20, 1955 


Order requiring partners in Chicago to disclose the country of origin conspicu- 
ously on Japan-made sewing machines and sewing machine heads they sold 
to retailers; to cease using the trade name “Universal” for their products ; 
and to cease representing in advertising matter furnished to dealers a 
wholly fictitious price as the normal retail price. 

Before Mr. John Lewis, hearing examiner. 
Mr. William L. Taggaret and Mr. Michael J. Vitale for the 

Commission. 

Mr. Daniel 8S. Tauman, of Chicago, Il., for respondents. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 7, 1953, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices and unfair methods of competition 
in commerce in violation of the provisions of said Act. The said re- 
spondents failed to file answer to the complaint and failed to appear 
at the time and place fixed for hearing. At said hearing before the 
above-named hearing examiner, theretofore duly designated by the 
Commission, the attorney in support of the complaint moved that the 
hearing be closed without the taking of testimony and that the hear- 
ing examiner proceed, in due course, to find the facts to be as alleged 
in the complaint and issue an order to cease and desist in the form set 
forth in the “Notice” portion of said complaint. It appearing that 
the aforesaid “Notice” provided that the failure of respondents to file 
timely answer and to appear at the time and place fixed for hearing 
would be deemed to authorize the Commission and the hearing ex- 
aminer to find the facts to be as alleged in the complaint and to issue 
an order in the form therein set forth, the hearing examiner granted 
said motion and the hearing was thereupon closed. Thereafter, the 
proceeding regularly came on for final consideration by the said hear- 
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ing examiner upon the complaint and said motion of the attorney in 
support of the complaint; and said hearing examiner having duly 
considered the record herein, finds that this proceeding is in the interest 
of the public and, pursuant to Rules V and VIII of the Rules of 
Practice of the Commission, makes the following findings as to the 
facts, conclusion drawn therefrom, and order. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondents Ray Busch and Paul Mueller, Jr., were, 
at all times material hereto, copartners, doing business under the 
name of Nation-Wide Sewing Machine and Supply Company, with 
their office and principal place of business located at 3551 West 
Fullerton Avenue, Chicago, Illinois. 

Par. 2. Said respondents were, for several years last past, engaged 
in the sale and distribution of sewing machines, of which heads im- 
portd from Japan are a part, under the brand or trade names, “Dress- 
maker,” “New Electric” and “Universal,” to retailers, who, in turn, 
sell to the purchasing public. In the course and conduct of their 
business respondents caused their said products, when sold, to be 
transported from their place of business in the State of Illinois, to 
the retailers thereof located in various other States of the United 
States. The volume of trade in said commerce has been substantial. 

Par. 3. When the sewing machine heads were received by respond- 
ents, the words “Japan” or “Made in Japan” appeared on back of the 
vertical arm. Before the heads were sold to the purchasing public 
as a part of a complete sewing machine, it was necessary to attach a 
motor to the head, in the process of which the aforesaid word or words 
were covered by the motor so that they were not visible. In some 
instances, said heads, when received by respondents, were marked with 
a medallion placed on the front of the vertical arm upon which the 
words “Japan” or “Made in Japan” appeared. These words were, 
however, so small and indistinct that they did not constitute adequate 
notice to the public that the heads were imported. Respondents 
placed no other marks on their imported sewing machine heads or on 
complete sewing machines of which said heads were a part, showing 
foreign origin before sale. 

Par. 4. When sewing machines or sewing machine heads are ex- 
hibited and offered for sale to the purchasing public and such products 
are not labeled or otherwise marked clearly showing they are of for- 
eign origin, or if marked and the markings are covered or otherwise 
concealed, such purchasing public understands and believes such 
products to be wholly or substantially of domestic origin. 
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There is among the members of the purchasing public a substantial 
number who have a decided preference for sewing machines and sew- 
ing machine heads which are manufactured in the United States over 
such products originating in whole or in substantial part in foreign 
countries, where other considerations such as style and quality are 
equal. 

Par. 5. Respondents have used the word “Universal” and other well 
known domestic names as trade or brand names for their sewing ma- 
chine heads and complete sewing machines, which words were printed 
or embossed on the front horizontal arm of the head in large, con- 
spicuous letters, and used said trade or brand names in their adver- 
tising matter. The word “Universal” and other well known names 
so used are the names, or parts of the names of, or used as trade names, 
marks or brands by, one or more business organizations transacting 
and doing business in the United States, which are and have been well 
and favorably known to the purchasing public and which are and 
have been well and long established in various industries. 

Par. 6. By using a trade or brand name such as “Universal” and 
other well known domestic names, respondents have represented, di- 
rectly or by implication, that their product is manufactured by, or 
connected in some way with, the well and favorably known American 
firm or firms with which said names have long been associated, which 
is contrary to the fact. 

Par. 7. There is a preference among members of the purchasing 
public for products manufactured by. well and favorably known and 
long established concerns whose identity is connected with the word 
“Universal” and other well known domestic names. The use of said 
trade or brand names by respondents on their sewing machines and 
heads has enhanced the belief on the part of the public that the said 
sewing machines are of domestic origin. 

Par. 8. Respondents, in advertising matter furnished to dealers, 
have made such statements as the following: 


(Picturization of a portable electric 
sewing machine) 


$169.50 
For a Lifetime of Service 


By and through the use of the aforementioned statement, respondents 
represented, that their portable electric sewing machines were cus- 


tomarily sold to the members of the purchasing public for the sum 
of $169.50. 
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The aforesaid representations were false, misleading and deceptive. 
In truth and in fact, the sum of $169.50 is greatly in excess of the 
amount usually and ordinarily charged for the said sewing machines 
by retailers and is a wholly fictitious price. 

Par. 9. Respondents, by placing in the hands of dealers their said 
imported sewing machine heads and completed sewing machines, of 
which said heads are a part, and advertising material showing a 
fictitious retail price for their sewing machines, have provided said 
dealers a means and instrumentality whereby they may mislead and 
deceive the purchasing public as to the place of origin of said heads 
and the customary retail price of their sewing machines. 

Par. 10. Respondents, in the course and conduct of their business, 
were, at all times material hereto, in substantial competition in com- 
merce with the makers and sellers of domestic sewing machines and 
also the sellers of imported sewing machines, some of whom adequately 
disclose to the public that tiie machines or parts thereof are of 
foreign origin. 

Par. 11. The failure of respondents adequately to disclose on the 
sewing machine heads that they are manufactured in Japan and also 
the use of trade or brand names such as “Universal” and other promi- 
nent domestic names have the tendency and capacity to lead members 
of the purchasing public into the erroneous and mistaken belief that 
their said product is of domestic origin and is manufactured by the 
well and favorably known firm or firms with which said trade or 
brand names have long been associated and to induce members of the 
purchasing public to purchase sewing machines, of which said heads 
are a part, because of this erroneous and mistaken belief. Further, 
the use of fictitious retail prices has the tendency and capacity to 
lead members of the purchasing public into the erroneous and mis- 
taken belief that the fictitious prices are the amounts usually and 
ordinarily charged for the said sewing machines by retailers. 

As a result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors and substantial injury 
has been done to competition in commerce. 


CONCLUSION 


The acts and practices of respondents, as hereinabove found, are 
all to the prejudice and injury of the public and the respondents’ com- 
petitors and constitute unfair and deceptive acts and practices and 
unfair methods of competition, in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 
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ORDER 


It is ordered, That the respondents, Ray Busch and Paul Mueller, 
Jr., individually and as copartners, doing business as Nation-Wide 
Sewing Machine and Supply Company, or under any other name, 
and respondents’ representatives, agents and employees, directly or 
through any corporate or other device in connection with the offering 
for sale, sale or distribution of sewing machine heads or sewing ma- 
chines in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from— 

1. Offering for sale, selling or distributing foreign-made sewing 
machines, or sewing machines of which foreign-made heads are a 
part, without clearly and conspicuously disclosing on the heads the 
country of origin thereof, in such a manner that it cannot readily be 
hidden or obliterated. 

2. Using the word “Universal,” or any simulation thereof, as a 
brand or trade name to designate, describe or refer to their sewing 
machines or sewing machine heads; or representing, through the use 
of any other word or words or in any other manner, that their sewing 
machines or sewing machine heads are made by anyone other than 
the actual manufacturer. 

3. Placing in the hands of others a means or instrumentality by and 
through which the purchasing public may be misled or deceived as 
to the usual and customary retail price of their sewing machines. 


SPECIAL CONCURRING OPINION 


By Mason, Commissioner: 

Respondents having failed to file answer to the complaint and hav- 
ing failed to appear at the time and place fixed for hearing, and an 
order of default having been entered against them, the rules of the 
Commission provide: 

“In the ‘Notice’ portion of the complaint there may be set forth a 
provisional order to cease and desist which the Commission shall have 
reason to believe should issue if the facts in the record shall be found 
to be as alleged in the complaint. If the complaint contains such 
order, it shall also state that such order shall issue, unless the re- 
spondent shall file an answer within the time designated in the com- 
plaint; shall appear at the time and place so fixed; and shall show 
cause why the said order to cease and desist should not be entered by 
the Commission, * * *,” bala teh) 

Such order, in my opinion, applies the same sanctions and respon- 
sibilities to respondents that would be assessed against them were an 
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adversary hearing conducted with the presentation of evidence. De- 
fault or consent orders, in my opinion, carry equal validity with all 
others insofar as respondents are concerned. Such orders lack, how- 
ever, that substantial guidance looked for by practicing lawyers and 
businessmen accorded both the public and courts under the rule of 
stare decisis—the legal doctrine which “attaches great weight to de- 
cisions which have invited those who administer governmental affairs 
to depend on them as correct expositions of the law, and which like- 
wise incline those who deal with governmental. bodies to determine 
their demands and courses of action on the decisions already an- 
nounced. Noonan v. City of Portland, 88 P. 2d 808, 818, 161 Or. 213.” 
(Words and Phrases, p. 605.) 

The doctrine of stare decisis is a rule of precedent stated in its 
general and simplest terms. It expresses the policy of the courts not 
to disturb settled points. It is not a rigid compulsion but a deference 
to precedent.* 

True deference is always based on an earned respect. The settle- 
ment of issues which have not been subjected to the cleansing fire of 
full presentation of both sides of a controversy hardly could be 
expected to carry the weight of a decision based on complete advocacy 
of two conflicting points by the champions of each cause. 

The instant order was the outcome of silence and absence on the 
part of the respondents, and its entry is in the public interest for the 
purpose of terminating the particular controversy as it affects the 
parties litigant. 

As to consent orders, they are encouraged by limiting the sanctions 
to those agreed to and specifically excluding the use of the decision 
in any other proceedings (as for instance, consent orders often provide 
they cannot be used as a basis for treble damage in other actions). 

I feel called upon to make these observations at this time because 
the general questions involved in the present decisions have been the 
subject of two other consent orders already entered (Docket Nos. 
6013 ? and 6064*) and one contested case (Docket No. 5888 +*) still 
pending before the Commission on the merits. It is to this latter that 
my comments are directed, for both the instant case and the pending 
contested case involve (amongst other things) the claim of the prose- 
cution that the Commission should ban the term “Universal” as a 
marking for imported sewing machines. 

1 See Brown v. Rosenbaum, 23 N. Y. S. 2d 161 (1940). 

2 Del Mar Sewing Machine Co., 49 F. T. C. 1257. 


8 Mercury Vacuum Stores, etc., 50 F. T. C. 603. 
4 See p. 1012 of this volume. 
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I take it that neither the default herein nor consent of parties to the 
other orders above mentioned can affect the rights or waive the pro- 
tection of litigants in Docket No. 5888. 

Those who elect to test the legality of their business methods through 
adversary proceedings are entitled to their “day in court” with all of 
the legal and judicial protection that such a phrase implies. It is 
upon this basis that I concur in the above order. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


This matter coming on to be heard by the Commission upon its re- 
view of the hearing examiner’s initial decision herein; and 

The Commission having duly considered the entire record and being 
of the opinion that said initial decision is adequate and appropriate 
to dispose of the proceedings : 

It is ordered, That the initial decision of the hearing examiner shall 
on January 20, 1955, become the decision of the Commission. 

It is further ordered, That the respondents Ray Busch and Paul 
Mueller, Jr., shall, within sixty (60) days after service upon them 
of this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with this 
order. 
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In THE MATTER OF 
VULCANIZED RUBBER AND PLASTICS COMPANY 


Docket 6222. Complaint, June 25, 1954—Order, Jan. 20, 1955 


Interlocutory order denying as unjustified respondent’s appeal from the hearing 
examiner’s denial of its motion for suspension of the hearings and referral 
of the matter to the Commission’s Bureau of Industry Cooperation for 
authorization of a trade practice conference. 

Before Mr. Loren H. Laughlin, hearing examiner. 

Mr. Charles S. Cox for the Commission. 

Chapman, Walsh & O’Connell, of Washington, D. C., and Mr. 
Joseph Sawyer, of New York City, for respondent. 

Mr. I. Louis Wolk, of Los Angeles, Calif., for Dayton Rubber Co., 
amicus curiae. 

Arthur, Dry & Dole, of New York City, for United States Rubber 
Co., amicus curiae. 

OPINION OF THE COMMISSION 

Per Curtam: 

This is an interlocutory appeal by the respondent from a ruling of 
the hearing examiner denying respondent’s motion for suspension of 
the hearings herein and the referral of this matter to the Commission’s 
Bureau of Industry Cooperation for the authorization of a trade 
practice conference. Respondent contends that its appeal is justified 
under Rule XX of the Commission’s Rules of Practice. Oral argu- 
ment on the appeal is requested by respondent. 

Under the Commission’s Rules of Practice interlocutory appeals 
from rulings of the hearing examiner may be prosecuted only when it 
is shown to the satisfaction of the Commission that a prompt decision 
of the appeal is necessary to prevent unusual expense and delay. In 
order to justify such an appeal it must be shown that the unusual ex- 
pense and delay involved is other than that usual and necessary in an 
adversary proceeding. 

Respondent contends that its appeal is justified under the Com- 
mission’s Rules because if the issues in this proceeding could be set- 
tled by a trade practice conference the expense and delay incident to 
a continuation of the proceeding will be obviated. This argument ob- 
viously is based on pure speculation. The appeal, not being supported 
by the showing of a likelihood that trade practice conference rules 
covering the practices alleged to be unlawful would be promulgated, 
or that the respondent would comply with such rules if they were 
promulgated, or that the Commission, in any such event, would find 
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it to be in the public interest for this proceeding to be dismissed, has 
not been justified. Under the circumstances, oral argument on the 
appeal would serve no useful purpose. 

An order will be entered denying respondent’s appeal and the re- 
quest for oral argument thereon. 

Mr. Howrey did not participate. 


ORDER DENYING RESPONDENT’S APPEAL FROM HEARING EXAMINER’S 
RULING 


This matter having come on to be heard by the Commission upon re- 
spondent’s appeal from a ruling of the hearing examiner denying 
respondent’s motion for suspension of the hearings herein and the 
referral of this matter to the Commission’s Bureau of Industry Co- 
operation for the authorization of a trade practice conference, and 
briefs of counsel in support of, and in opposition to said appeal; and 

The Commission having determined, for the reasons appearing in 
the accompanying opinion of the Commission, that the appeal has 
not been justified, and that oral argument on the appeal, which was 
requested by the respondent, would serve no useful purpose: 

Tt is ordered, That respondent’s appeal from the hearing examiner’s 
ruling denying respondent’s motion for suspension of the hearings 
herein and the referral of this matter to the Commission’s Bureau of 
Industry Cooperation, and the request for oral argument thereon be, 
and they hereby are, denied. 

Commissioner Howrey not participating. 
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Complaint 


In THE MATTER. OF 


PLASTIQ FINISHES CO.; ROBERT ERDMANN; AND ROB- 
_ ERT VAN WORP. TRADING AS LINSEED WHITE CO. 
AND MARY CARTER PAINT ORGANIZATION 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6187. Complaint, Mar. 4, 1954—Decision, Jan. 21, 1955 


Consent order requiring the operators of retail stores in New York, New Jersey, 
and Florida, to cease representing falsely in advertising an exclusive process 
of preparation, the quality, comparative pricing, linseed oil content, con- 
sumer demand, and tests and approval by independent research laboratories, 
of their “Mary Carter” paint products. 


Before Mr. William L. Pack, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Webster Ballinger, of Washington, D, C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Plastiq Finishes Co., 
a corporation, Robert Erdman, individually and as an officer of said 
corporation, and Robert Van Worp, individually and as an officer of 
said corporation and trading as Linseed White Co. and Mary Carter 
Paint Organization, hereinafter referred to as respondents, have vio- 
lated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint stating its charges in that respect as 
follows: 

ParacrapPH 1. Respondent Plastiq Finishes Co. is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of New Jersey, with its principal place of business located 
on Route 34, Matawan, New Jersey. <A portion of its business is trans- 
acted under the name Linseed White Co. located at the same address. 
Said corporate respondent has various retail stores in New York and 
New Jersey. 

The individual respondents, Robert Erdman and Robert Van Worp, 
are the principal officers of Plastiq Finishes Co., and formulate, di- 
rect and control the acts, policies and practices of said corporate 
respondent. 
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Respondent Robert Erdman has his principal place of business lo- 
cated on Route 34, Matawan, New Jersey. 

Respondent Robert Van Worp has his principal place of business 
located at 4806 Hesperides, Drew Park, Florida. Said individual re- 
spondent trades under the name Linseed White Co. and Mary Carter 
Paint Organization and uses the trade name “Mary Carter” for the 
paint products sold by him and allows the said trade name to be used 
by respondent Plastiq Finishes Co., trading as Linseed White Co. 

Par. 2. Respondents are now, and for more than one year last past 
have been, engaged in the manufacture, sale and distribution of paints 
sold under the name “Mary Carter.” 

In the course and conduct of their business, respondents cause and 
have caused a substantial quantity of their paints, when sold, to be 
transported from their aforesaid places of business in the States of 
New Jersey and Florida to purchasers thereof located in various States 
of the United States. Respondents maintain, and at all times men- 
tioned herein have maintained, a substantial course of trade in their 
products in commerce among and between the various States of the 
United States. 

Par. 3. In the course and conduct of their said businesses, and for 
the purpose of inducing the purchase of their said products, respond- 
ents have made numerous claims and statements concerning their prod- 
ucts in advertisements inserted in newspapers and in other advertising 
media circulated generally among the public. 

By and through the use of the said statements appearing in said 
advertising matter, respondents represented, directly and by implica- 
tion: 

(1) That their paint products are made by an exclusive new process 
which mixes or prepares paint in an entirely different manner than 
that used by all other manufacturers of paint products. 

(2) That their paint products are equal to the highest quality paint 
on the market. 

(3) That savings of $6.00 to $8.00 on every two gallons are afforded 
to purchasers of respondents’ paints from the prices of competitive 
paints of comparable quality, 

(4) That their paint products are made with linseed oil and are 
linseed-oil paints. 

(5) That they have a million or more customers. 

(6) That they sell their paints at retail, at factory prices, 

(7) That their paint products have been tested and approved by 
an independent research laboratory. : 

Par. 4. The statements set out in Paragraph Three above were false, 
misleading and deceptive. In truth and in fact: 
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(1) The process employed by respondents in mixing or preparing 
their paint is neither new nor exclusive. On the contrary, such process 
has been. used, and is now being used, by many paint manufacturers. 

(2) Respondents’ paints are not equal in quality to many other 
paint products on the markets. 

(3) Savings, if any, in the purchase of two gallons of respondents’ 
paint, as compared to the price of two gallons of competitive paint of 
comparable quality will be much less than $6.00. 

(4) Respondents’ paints do not contain sufficient linseed oil to 
properly characterize them as linseed-oil paints or as being made with 
linseed oil. 

(5) Respondents’ customers number many less than a million. 

(6) Respondents do not sell their paint at factory prices. 

(7) Respondents’ paints have not been tested or approved by an 
independent research laboratory. 

Par. 5. At all times mentioned herein, respondents have been and 
now are in substantial competition with other corporations and with 
firms and individuals in the sale of paint in commerce. 

Par. 6. The use by respondents of the foregoing false and mislead- 
ing representations have the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the mis- 
taken and erroneous belief that said representations were true and 
caused a substantial portion of the purchasing public, because of such 
mistaken and erroneous belief, to purchase respondents’ said products. 
As a result thereof, substantial trade has been unfairly diverted to 
respondents from their competitors. In consequence thereof, substan- 
tial injury has been and is being done to respondents’ competitors in 
commerce. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair and deceptive acts and 
practices and unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DEcIsIon or THE ComMIssION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated J anuary 21, 1955, 
the initial decision in the instant matter of hearing examiner William 
L. Pack, as set out as follows, became on that date the decision of 
the Commission. 

-4237838—58——42 
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INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


The complaint in this matter charges respondents with certain 
violations of the Federal Trade Commission Act. A stipulation has 
now been entered into by respondents and counsel supporting the 
complaint which provides, among other things, that respondents admit 
all of the jurisdictional allegations in the complaint; that the answer 
heretofore filed by respondents is withdrawn, together with their 
motion to dispose of the proceeding by means of a stipulation and 
agreement to cease and desist, and that the complaint and present 
stipulation shall constitute the entire record in the proceeding; that 
the inclusion of findings of fact and conclusions of law in the decision 
disposing of this matter is waived, together with any further pro- 
cedural steps before the hearing examiner and the Commission to 
which respondents may be entitled under the Federal Trade Com- 
mission Act or the Rules of Practice of the Commission; that the 
order hereinafter set forth may be entered in disposition of the pro- 
ceeding, such order to have the same force and effect as if made after 
a full hearing, presentation of evidence, and findings and conclusions 
thereon, respondents specifically waiving any and all right, power 
and privilege to challenge or contest the validity of such order; that 
the complaint may be used in construing the terms of the order; and 
that the order may be altered, modified or set aside in the manner pro- 
vided by statute for other orders of the Commission. 

It is further stipulated that respondent Robert Erdmann (referred 
to in the complaint as Robert Erdman) severed his official connection 
with the corporate respondent, Plastiq Finishes Co., on October 7, 
1954, selling and conveying his entire stock in the corporation to 
respondent Robert Van Worp. 

It appearing that the proceeding is in the public interest, the stipu- 
lation is hereby accepted and made a part of the record and the 
following order issued : 

ORDER 


It is ordered, That the respondents, Plastiq Finishes Co., a corpora- 
tion, and its officers, and Robert Erdmann, individually, and Robert 
Van Worp, individually and as an officer of said corporation and also 
trading as Linseed White Co. and Mary Carter Paint Organization, 
and respondents’ representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, of their paint products designated 
“Mary Carter” or any other paint product of substantially similar 
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composition, whether sold under said name or any other name, do 
forthwith cease and desist from representing, directly or by impli- 
cation : 

1. That their paint products are made by an exclusive or new proc- 
ess or are made in a different manner from that used by other manu- 
facturers of paint products. 

2. That their paint products are equal to the highest quality paints 
on the market unless such be a fact. 

3. That savings of $6.00 to $8.00 are afforded to purchasers of two 
gallons of respondents’ paints in comparison with the prices charged 
by others selling paints of comparable quality, or otherwise misrepre- 
senting the amount of savings afforded to purchasers of their paint 
products. 

4. That their products are linseed oil paints unless and until such 
is a fact. 

5. That they have a million customers or any other number of cus- 
tomers in excess of the actual number. 

6. That the prices at which they sell their paint products at retail 
are factory prices. 

7. That their paint products have been tested and approved by an 
independent .research laboratory, unless and until such is a fact. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of January 21, 1955]. 
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In THE MATTER OF 


FREDERICK CLUTHE TRADING AS CHARLES CLUTHE 
& SONS; AND CHARLES CLUTHE & SONS 


MODIFIED ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT 


Docket 8512. Modified Order, Jan, 25, 1955 


Order reopening proceeding in which findings and order originally issued April 
10, 1939, 28 F. T. C. 1390, and modifying Paragraph Four of said Findings and 
said Cease and Desist Order to permit respondent to advertise that the 
“Cluthe Truss” could give certain relief from reducible inguinal ruptures. 


Mr. Charles S. Cow and Mr. William M. King for the Commission. 
Miller & Chevalier, of Washington, D. C., for respondents. 


ORDER REOPENING PROCEEDING AND GRANTING MOTION FOR MODIFICATION 
OF FINDINGS AS TO THE FACTS AND OF ORDER TO CEASE AND DESIST 


This matter coming on to be heard upon motion of the Director, 
Bureau of Litigation, filed August 26, 1954, to reopen the proceeding 
and to modify the findings as to the facts and order to cease and 
desist, and upon answer filed by respondents interposing no objection 
to the granting of such motion; and 

The Commission having duly considered the matter and having de- 
termined, for the reasons set forth in the accompanying opinion, that 
the request for modification of Paragraph 4 of the findings as to the 
facts and for modification of the order to cease and desist should be 
granted and that the proceeding accordingly should be reopened for 
that purpose : , 

Tt 7s ordered, That said motion to reopen should be, and it hereby is, 
granted. 

It is further ordered, That Paragraph 4 of the findings as to the facts. 
originally entered herein be modified to read as follows: 

“Par. 4. The representations thus made by the respondents are false: 
and misleading. In truth and in fact, the use of said device (a) will 
not overcome rupture troubles; (b) will not fit all ruptures, but can 
be expected to fit most reducible inguinal ruptures; (c) will not cure: 
ruptures; (d) will not provide an effective treatment for ruptures; 
(e) will not end rupture worries; (f) will not prevent the intestines: 
from passing through all forms of ruptures, but will prevent the in- 
testines from passing through most reducible inguinal ruptures; (g) 
will not enable a ruptured person to engage safely in severe forms of 
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exercise or strain; (h) will’seal a rupture only in the-sense that, while 
worn, it will prevent the protrusion of the intestines through most 
reducible inguinal ruptures; (i) will not eliminate the necessity of an 
operation for rupture, for the reason that ruptured persons face the 
possibility that their ruptures may become strangulated, in which 
event, an operation is necessary as a life-saving measure. Elastic and 
spring trusses can be adapted for use on the human body,” ? 

Lt is further ordered, That the order to cease and desist herein be 
modified to read as follows: 

“Tt is ordered, That the respondent Frederick Cluthe, individually 
and trading as Charles Cluthe & Sons, or under any other name or 
names, his representatives, agents and employees, and the respondent 
Charles Cluthe & Sons, a corporation, its representatives, officers, 
agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale and distribution 
of a truss now designated as the ‘Cluthe Truss,’ or any other truss of 
substantially the same design, style and workmanship, in commerce, 
as ‘commerce’ is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing, directly or indirectly : 

“(a) That the use of such truss will prevent the intestines from 
passing through the rupture, unless such representation be expressly 
limited to reducible inguinal ruptures; 

“(b) That the use of such truss will enable ruptured persons to 
engage safely in severe forms of exercise or strain; 

“(e) That the use of such truss will seal a rupture except in the 
sense that, while worn, it will prevent the protrusion of the intestines 
through reducible inguinal ruptures; 

“(d) That the use of such truss will end rupture worries. 

“It is further ordered, That the respondent Frederick Cluthe, in- 


1 Paragraph Four in the original findings (28 F. T. C. 1397) read: “Par. 4. The repre- 
sentations thus made by the respondents are false and misleading. In truth and in fact, 
said product is not a new kind of truss and invention; will not overcome rupture troubles ; 
will not fit and cure the rupture; is not a way of obtaining sure results in the treatment 
of a rupture; will not end rupture worries ; will not make one secure against all likelihood 
of having his intestines pass through the rupture; will not enable a ruptured person to 
engage safely in the most severe form of exercise and strain, Elastic or spring trusses can 
be adapted for use on the human body. Respondents’ truss will not seal the rupture open- 
ing and will not save or eliminate the necessity of an operation for rupture.” 

? The specific prohibitions in the order as originally entered against respondent Cluthe, 
individually, etce., and corporate respondent Charles Cluthe & Sons, etc., required said 
respondents to cease and desist from representing, etc. : 

““(a) By the use of the term ‘guaranteed to hold,’ or any other term or terms of similar 
import and meaning, or in any other manner, that the use of such truss will prevent the 
intestines from passing through the rupture. 

“(b) That the use of such truss will enable ruptured persons to engage safely in severe 
forms of exercise and physical effort. 

“(e) That such truss will seal a rupture.” 


644 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 51 F. T+: 


dividually and trading as Charles Cluthe & Sons, or under any other 
name or names, his representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of a truss now designated as the ‘Cluthe 
Truss, or any other truss of substantially the same design, style and 
workmanship, in commerce, as ‘commerce’ is defined in the F ederal 
Trade Commission Act, do forthwith cease and desist from represent- 
ing, directly or indirectly : 

“(q) That such truss is a new kind of truss or invention; 

“(b) That the use of such truss is an effective treatment for rup- 
tures; 

“(¢) That elastic or spring trusses are not adaptable for use on the 
human body; 

“(d) That such truss will fit ruptures, unless such representation 
is expressly limited to reducible inguinal ruptures; 

“(e) That the use of such truss will cure a rupture; 

“(#) That the necessity for an operation for ruptures will be 
eliminated by reason of the use of such truss.’ 

“It ts further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with this order.” 


OPINION OF THE COMMISSION 


By Mason, Commissioner : 

The Federal Trade Commission on April 10, 1939, made its findings 
as to the facts and conclusion and issued its order to cease and desist 
herein upon the basis of an amended complaint and answer thereto 
admitting all material allegations of fact set forth in the amended 
complaint. Said order became final by operation of law. 

This matter is now before the Commission upon motion of the 
Director, Bureau of Litigation, “ro REOPEN THE ABOVE PROCEEDING AND 


’The specific prohibition in the order as originally entered against respondent Cluthe, 
individually, ete., required said respondent to cease and desist from representing, ete. : 

“(a) That such truss is a new kind of truss or invention. , 

“(b). That a ruptured person using such truss will be assured of beneficial results by 
reason of the use thereof. 

“(c) That elastic or spring trusses are not adaptable for use on the human body. 

“(d) That such truss will fit ruptures. 

“(e) By the use of the term ‘overcome rupture troubles’, or any other term or terms 
of similar import and meaning, or in any other manner, that the use of such truss will 
cure a rupture. q : 


“(f) That the necessity for an operation for: rupture will be eliminated by reason of 
the use of such truss.” 
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TO MODIFY THE FINDINGS AS TO THE FACTS AND ORDER TO CEASE AND 
DESIST” and supporting affidavit. 

Said motion recites it to be in the public interest that this proceeding 
be reopened and the findings as to the facts and the order to cease and 
desist be modified, as moved in said motion, so as to recite and conform 
to the actual properties of respondents’ said device. 

Respondents by their counsel filed an answer to said motion stating 
they would have no objection to its being granted. 

Section 5 (b) of the Federal Trade Commission Act, as amended, 
provides, among other things, that “after the expiration of the time 
allowed for filimg a petition for review, if no such petition has been 
duly filed within such time, the Commission may at any time, after 
notice and opportunity for hearing, reopen and alter, modify or set 
aside, in whole or in part, any report or order made or issued by it 
under this section, whenever in the opinion of the Commission condi- 
tions of fact or of law have so changed as to require such action or 
if the public interest shall so require.” 

The motion under consideration here states that the findings as to 
the facts are not in accord with the true facts in that they fail to 
recognize certain values possessed by respondents’ device and by rea- 
son thereof the order to cease and desist based upon said findings is 
too restrictive and deprives respondents from claiming values for 
their device which they should be permitted to claim and which their 
competitors may rightfully claim for their devices and that itis in . 
the public interest that the findings be modified to state the truth 
and the order be modified accordingly. 

The motion is supported by the affidavit of Frederick B. Brandt, 
M. D. Affiant states in his affidavit that he is a duly licensed and 
practicing physician and surgeon in the District of Columbia; that 
he graduated from the University of Maryland in 1948 and has been 
engaged in the private practice of surgery from July 1950 and the 
date of the affidavit; that he has been a Diplomate of the American 
Board of Surgery since 1951 and a Fellow of the American College of 
Surgeons since 1952; that he is a member of the active attending 
surgical staff of Garfield Hospital and is an instructor in anatomy 
and surgery at the Georgetown School of Medicine, both in the Dis- 
trict of Columbia. Undoubtedly, Dr. Brandt is one especially quali- 
fied to make the affidavit. 

He states that he has examined respondents’ truss and sets out vari- 
ous things the truss will and will not accomplish in line with the claims 
made which were involved in the original proceeding. A comparison 
of the affidavit with the findings as to the facts clearly points out in 
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what respects the findings as to the facts are not correct, in the opinion 
of the affiant. 

Section 5 (b), quoted above, contemplates reopening of proceedings, 
in circumstances similar to those present here, only “after notice and 
opportunity for hearing.” The motion here was served upon re- 
spondents without a rule to show cause. However, as previously in- 
dicated, respondents subsequently by their counsel filed an answer in 
which it is stated that they have no objection to the granting of the 
motion. Any procedural defect in the proceeding that may have 
existed prior to the filing of this answer may be considered to be cured. 

Our approval of the situation here, however, should not be consid- 
ered as a precedent in future similar proceedings. The Commission 
expects the procedural requirements of Section 5 (b) of the Federal 
Trade Commission Act and its directives implementing the same to be 
strictly observed with due regard to the requirement as to notice 
and opportunity for hearing. 

As indicated, the motion before us is uncontested. The supporting 
affidavit gives the Commission an adequate factual basis, in the ab- 
sence of any contest, which it may properly consider as determinative 
of the factual matters involved. The fact that the original order to 
cease and desist herein is more restrictive than those in subsequent 
cases is an uncontroverted fact. Cf. Dobbs Truss Co., Inc., Docket 
5808, issued April 3, 1952.1. It follows that respondents are thus 
placed at a competitive disadvantage. It is clear, therefore, that there 
is sufficient public interest to justify the Commission in granting 
the motion in the manner and form as prayed. We accordingly are 
granting the motion. 


148 F. T. C. 1090. 
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Decision 


In THe Marrer or 
UNION CIRCULATION CO., IN C., ET AL. 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 5978. Complaint, Apr. 15, 1952—Decision, Jan. 25, 1955 


Order requiring four corporations and a partnership, located in three States, 
engaged in obtaining magazine subscriptions through door-to-door solicita- 
tion pursuant to authority granted them by publishers, doing a combined 
business of some $15 million annually and constituting a substantial portion 
of the industry in the United States, to cease cooperating in a “no-switching” 
agreement under which they agreed not to employ parties who had previous- 
ly been actively engaged for themselves or others in soliciting magazine sub- 
scriptions, and ceased and limited their efforts to obtain magazine subscrip- 

_ tions for publishers unless the publishers refused or discontinued authority 
to solicit subscriptions for their magazines to agencies employing sales rep- 
resentatives formerly connected with other subscription agencies. 


Before Mr. William L. Pack, hearing examiner. 

Mr. Lynn C. Paulson and Mr. T. Harold Scott for the Commission: 

Mr. Benjamin Kirschstein and Mr. Gilbert H. Weil, of New York 
City, for Union Circulation Co., Inc., and along with— 

Mr. Mortimer M. Lerner, of New York City, for National Circula- 
tion Co., Inc., and Periodical Sales Co., Inc. ; 
_ Mr. William N. Kenefick, of Michigan City, Ind., and Mr. F. Ken- 

neth Dempsey, of South Bend, Ind., for Publishers Continental Sales 

Corp.; 

Mr. A. Walter Socolow, of New York City, for Leo E. Light and 
Roy C. Hodge. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


1. The complaint in this matter charges respondents, all of whom 
are engaged in the door-to-door solicitation of magazine subscrip- 
tions, with violation of the Federal Trade Commission Act through 
the making of agreements that they will not employ as sales repre- 
sentatives persons who during the previous year have been connected 
in a similar capacity with other subscription agencies. Certain other 
related practices are also attacked in the complaint. After answers 
had been filed by respondents, extended hearings were held at which 
evidence both in support of and in opposition to the charges in the 
complaint was received, such evidence being duly recorded and filed 
in the office of the Commission. Upon conclusion of the reception of 
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evidence, briefs were filed and the matter argued orally by counsel, 
the filing of proposed findings and conclusions being waived. The 
matter is now presented for final consideration on the merits. 

2. (a) Respondent Union Circulation Company, Inc. (hereinafter 
frequently referred to as Union), is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of New York, with its principal office and place of business at 5 Co- 
lumbus Circle, New York, New York. 

(b) Respondent National Circulating Company, Inc. (hereinafter 
frequently referred to as National), is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of New York, with its principal office and place of business at 1270 
Sixth Avenue, New York, New York. 

(c) Respondent Periodical Sales Company, Inc. (hereinafter fre- 
quently referred to as Periodical), is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of Delaware, with its principal office and place of business at 1104 
South Wabash Avenue, Chicago, Iilinois. This company is in prac- 
tical effect a subsidiary of respondent National, its controlling stock 
interest being owned by the principal stockholders of the latter corpo- 
ration. 

(d) Respondent Publishers Continental Sales Corporation (herein- 
after frequently referred to as Continental), is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Indiana, with its principal office and place of business . 
at 413 Franklin Street, Michigan City, Indiana. 

(e) Respondents Leo E. Light and Roy C. Hodge are individuals 
doing business as copartners under the trade name National Literary 
Association, with their principal office and place of business at 14 
Deming Street, Terre Haute, Indiana. 

3. As heretofore indicated, respondents are engaged in the business 
of selling subscriptions for magazines. Upon obtaining authorization 
from publishers to solicit subscriptions for their magazines, respond- 
ents send their own sales agents into the field and solicit subscriptions 
for such magazines by means of door-to-door calls upon members of 
the public located in many different cities and towns throughout the 
United States. The subscriptions thus obtained, together with the 
amounts of money paid therefor, are transmitted to respondents by 
their respective agents and are in turn transmitted by respondents from 
their respective places of business to the publishers of the various 
magazines, many of whom are located in States of the United States 
other than that in which the respondent obtaining the subscription 
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is located. Respondents are thus engaged in commerce as that term is 
defined in the Federal Trade Commission Act. 

4. In the course and conduct of their respective businesses, respond- 
ents are in competition with one another and with others engaged in 
the sale and transmitting of magazine subscriptions in commerce as 
defined above. 

5. (a) The field selling of magazine subscriptions; that is, sales made 
by door-to-door solicitation, accounts for the second largest block of 
subscriptions obtained by magazine publishers, being exceeded only 
by the sales made by the publishers themselves by means of direct, mail 
advertising and through department stores. Field selling is the 
source of millions of magazine subscriptions annually, the amounts 
paid by the public for the subscriptions running into many millions 
of dollars. Respondents are among the leaders in this field and consti- 
tute a very substantial and influential segment of the industry. 

(6) Like magazine field selling agencies generally, respondents op- 
erate through crews of solicitors, each crew being headed and super- 
vised by a “crew manager” or “crew operator.” The crew managers 
frequently recruit their own crews of solicitors. While the crew 
manager himself may occasionally solicit subscriptions through door- 
to-door calls upon the public, most of this work is done by the crew 
members or solicitors. At the close of each day the solicitor turns in 
his subscriptions and the money collected therefor to the crew man- 
ager, who transmits the subscriptions and money to the agency. The 
crews range in size from a few solicitors to as many as forty or even 
more. A large agency may have as many as 100 crews in operation at 
the same time. The agencies, crew managers and solicitors are all 
compensated on a commission basis, the magazine publisher paying 
the agency a commission on each subscription obtained and the agency 
in turn settling with the crew managers and solicitors on the basis of 
the number of subscriptions turned in by them. 

6. (a) One of the most serious problems which has plagued the 
magazine field selling industry from its inception has been that of 
improper selling practices on the part of solicitors. These practices 
have included, among others, fake sympathy appeals, as, for example, 
that the solicitor is a disabled war veteran; misrepresentations as to 
the magazines or its subscription price; high pressure and even offen- 
sive and abusive sales methods; and failure to turn in subscriptions 
obtained and embezzling of money paid by subscribers. Frequently, 
crew managers have also been at serious fault, not only in the use them- 
selves of objectionable sales methods but also in encouraging the use 
of such methods by their crews, in failing to exercise proper super- 
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vision and discipline over their solicitors, and in failing to remit to 
the agency subscription moneys turned over to them by solicitors. 
These improper practices have at times become so flagrant that num- 
erous cities and towns have adopted ordinances either prohibiting 
entirely or drastically restricting door-to-door selling in their 
respective communities. 

(b) These conditions have been of serious concern not only to maga- 
zine field selling agencies but to publishers as well. For when field 
selling of magazines falls into disrepute the publisher suffers not only 
loss of subscriptions but also serious damage to the reputation of his 
publication. A member of the public who has been a victim of ob- 
jectionable sales practices by a magazine salesman is likely to lay the 
blame squarely at the door of the magazine itself. 

(c) By 1940 the situation had become so serious that the publishers 
decided to undertake corrective measures. Through the Magazine 
Publishers Association (formerly the National Association of Maga- 
zine Publishers), an organization comprising the leading publishers 
of magazines in the United States, the publishers, with the cooperation 
of the subscription agencies, set up what is known as the Central 
Registry of Magazine Subscription Solicitors, usually referred to 
simply as Central Registry. As implied by its name, one of the prin- 
cipal purposes of Central Registry was to provide an instrumentality 
for identifying and registering persons engaged in the field selling of 
magazine subscriptions.. The affairs of the Registry are managed by 
a board known as the Central Registry Board, which is composed of 
ten members, five of whom represent the publishers and five the sub- 
scription agencies, Articles of agreement, including standards of fair 
selling practices, were adopted. Each subscription agency participat- 
ing in the plan files with the Registry, cards showing the name and 
distinguishing characteristics of each of its solicitors. 'These cards 
are signed by the solicitors themselves and include a statement to the 
effect that the solicitor will abide by Central Registry’s standards of 
fair selling practices. 

(d) Subscription agency members of the Registry also agree to be 
bound by the standards of fair practices, and each obligates itself to 
make good any misappropriation of subscription money paid by a 
member of the public to any of its solicitors and not turned in by the 
solicitor. That is, the agency remits to the publisher the amount paid 
by the subscriber, regardless of whether the agency is able to collect 
from the solicitor, A cash deposit or surety bond is posted by each 
agency to guarantee the fulfillment of this obligation. All of the 
respondents have been members of Central Registry for many years, 
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and representatives of one or more of the respondents have at all 
times been members of Central Registry Board. 

(e) There is close cooperation by Central Registry with the Na- 
tional Better Business Bureau, as well as with local Better Business 
Bureaus, Chambers of Commerce, municipal officers and police depart- 
ments. Under the plan of operation, when a crew manager takes his 
crew to a town to solicit subscriptions, he first contacts the local Better 
Business Bureau and probably some of the other organizations and 
officers and identifies himself and his crew. Complaints received by 
local Better Business Bureaus from members of the public in connec- 
tion with magazine subscription selling are forwarded to the National 
Better Business Bureau in New York City, which in turn transmits 
them to Central Registry. If it is found that the subscription agency 
involved is a member of the Registry and that the complaint is well 
founded, disciplinary action is taken by the Registry against the 
agency. Such action may range from an admonition or reprimand 
tc the imposition of a substantial monetary penalty. 

¢. Closely related to the problem of objectionable sales practices is 
that of the changing or shifting by solictors and crew managers from 
one subscription agency to another, commonly known in the trade as 
“switching.” There appear to be two principal reasons for this rela- 
tionship. First, because the “switcher,” the crew manager or solicitor 
who changes frequently from one subscription agency to another, is 
usually the transient, drifter type of individual, less stable and less 
responsible then the crew manager or solicitor who is content to remain 
with one agency. Second, because the switcher is almost invariably 
iess amenable to supervision and discipline on the part of hig agency. 
If a crew manager or solicitor feels that he can with little or no diffi- 
culty switch to another agency any time he wishes, he is likely to 
regard with indifference efforts by his agency to bring him to task for 
improper selling practices. Experience has also shown that the 
switcher is almost invariably short in his accounts with his agency (for 
subscription moneys collected by him but not turned in). While usu- 
ally in cases of switching, the initiative is taken by the crew manager 
or solicitor, not infrequently instances occur in which a subscription 
agency will itself approach a crew manager or solicitor of another 
agency and undertake to get him to switch his employment. 

8. (a) As far back as 1934, concerted efforts were being made by 
subscription agencies to deal with the matter of switching. At that 
time eight agencies, including respondents National, Periodical and 
Union, entered into written “standards of practice,” one of the pri- 
mary purposes of which was: 
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To prevent the switching of representatives of one two-pay agency to another 

two-pay agency when the means and methods used by any two-pay agency and/or 
representative would constitute unfair practice or unfair competition against 
any other two-pay agency and /or where the switching of such representative 
from one two-pay agency to another two-pay agency would violate or tend to 
violate any of the purposes and provisions of this Standards of Practice or would 
prevent or tend to prevent the enforcing and carrying out of any of the purposes 
and provisions of this Standards of practice. (Com. Ex. 21-B). 
(The expression “two-pay agency” refers to the method of payment. 
Under this method the subscriber pays to the solicitor only a part, usu- 
ally one-half, of the subscription price, the remainder being subse- 
quently remitted by the subscriber to the agency. Originally, all of 
the respondents were two-pay agencies but during recent years all have 
tended toward the “one-pay” plan, under which the full subscription 
price of the magazine is collected by the solicitor at the time the sub- 
scription is obtained.” 

(0) Next came the formation in 1940 of Central Registry, which 
has already been described. While some of the subscription agency 
members of Central Registry, including respondents, have at times 
sought to induce it to take action with respect to the switching prob- 
lem, Central Registry has consistently declined to do so, taking the 
position that this was a matter for the agencies to handle among 
themselves. 

(ce) In December 1947 there was organized what was known as the 
National Association of Subscription Agencies, Inc., a New York 
membership corporation. All of the respondents were members of the 
Association. The evidence is inconclusive as to whether any standards 
of practice were actually adopted. While a draft purporting to repre- 
sent standards of practice was received in evidence, it appears very 
doubtful in the light of subsequent testimony that the draft is authenic. 
The testimony does show, however, that more than one draft was pre- 
pared and that all of them contained provisions relating to switching, 
although the exact nature of the provisions is undisclosed. It appears 
that the principal interests of the Association lay in other directions 
(such as the combating of municipal ordinances prohibiting or re- 
stricting door-to-door selling), the switching problem not being so 
acute at that particular time. In any event, the Association was short- 
lived. For various reasons respondent National Literary Association, 
one of the principal financial backers of the Association, became dis- 
satisfied and withdrew and by June, 1948 the Association had ceased 
to function. 

(dz) The next attempt at formal organization was through an asso- 
ciation known as the Association of Subscription Agencies, Inc., or- 
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ganized in August, 1949, as a New York membership corporation. All 
cf respondents were charter members of the Association. Among the 
officers were representatives of respondents National and National 
Literary Association. One of the principal objectives of the Associa- 
tion was that of dealing with the switching problem. While standards 
of practice appear never to have been actually adopted by the Associa- 
tion, a draft was prepared, which was printed and sent to all members 
and prospective members for their consideration. The draft appears 
to have represented at least the views of all of the respondents as to 
the standards which should be adopted. Respondents were largely 
responsible for the forming of the Association, each having con- 
tributed $1,000.00 towards its initial expenses, and it is difficult to be- 
lieve that any draft unacceptable to any of them would have been 
printed and circulated as a proposal. Under the title “Switching” the 
draft contained, among other provisions, the following: 

No Association member or contracting managers or crew operators thereof 
shall directly or indirectly negotiate with, endeavor to entice away, or authorize 
any contracting managers or crew operators or solicitors clearing through 
another member without the prior written consent of such member. (Com. Dx. 
124, p. 16) f 

(e) Like its predecessor association (National Association of Sub- 
scription Agencies, Inc.), this association was short-lived, ceasing to 
function about six months after its organization. The principal rea- 
son for its demise appears to have been the resignation of its executive 
head, Frank Ware. Ware had been chosen by respondents for the po- 
sition because of his standing in the magazine circulation field, he hav- 
ing had experience both as an executive in the Magazine Publishers 
Association and as circulation manager for certain leading publica- 
tions. Ware testified that he accepted the post with the Association 
with the understanding that the organization would include all sub- 
scription agencies, small as well as large, but that soon after the Asso- 
ciation was organized he found that this was not to be the case, and 
that he therefore resigned. 

9. (a) There is direct, uncontradicted testimony by a former official 
of respondent Continental that in 1945 that company entered into no- 
switching agreements with all of the other respondent companies ex- 
cept Periodical (Periodical not being contacted because some of its 
sales personnel had switched to Continental, and as a result there was 
some bad feeling between the two companies). These agreements, 
which were verbal, were to the effect that none of the companies would 
employ crew managers or solicitors of the others unless such individ- 
uals had been separated from their former agency for a period of one 
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year. The testimony of this witness is to the further effect that agree- 
ments of this nature were common among subscription agencies at that 
time, that they were a general practice in the industry. 

(b) There is other evidence in the record showing the existence of 
no-switching agreements among respondents and between respondents 
or some of them and other subscription agencies. For example, re- 
spondent Continental on December 17, 1948, issued to its crew man- 
agers a bulletin reading in part as follows: 


During the past ninety days, our attention has been called to several violations 
of the Standard of Practice, where managers have employed agents of other 
companies. This is a direct violation of our agreement with associate agencies, 
and must be stopped immediately! An agent of another company definitely can- 
not be employed by our managers, unless such agent has been out of the business 
one year, and then only if his record and financial status is clean with his previ- 
ous agency. (Com. Ex. 67) 


And respondent Union on March 23, 1949, issued a bulletin to its 
field force stating in part: 


Union has a gentlemen’s agreement with most field selling agencies (and Na- 
tional Literary League is included) to the effect that none of these agencies will en- 
roll, or permit any of their managers or solicitors to enroll, a manager or solicitor 
who ha’ been enrolled with another agency unless it can be definitely established 
by checking with the Central Registry Bureau records, that at least one year has 
elapsed since the person in question was active with the other agency. (Com. 
Bx. 74) 


(c) During recent years there has been a definite trend in the in- 
dustry toward the use of “bilateral” no switching agreements rather 
than general agreements. As implied by the term, the bilateral agree- 
ments are executed by pairs of agencies, each party agreeing not to 
switch the other’s employees. Agreements of this type executed by 
each of respondents Continental and Periodical with another agency 
(not a respondent), probably in 1950, stated the following as one of 
the purposes of the agreement: 


To prevent and eliminate the switching of, or inducing representatives of the 
respective agencies to violate their contracts or working arrangements with, or 
enticing away any representatives from their respective agencies. 


And contained, among other provisions, the following: 


It is understood and agreed that no representative, contract-manager, crew 
operator, or solicitor, shall directly or indirectly negotiate with, endeavor to 
entice away, or authorize any representatives, contracting managers, crew oper- 
ators or solicitors of the other agency. * * * 

It is further understood and agreed that the aforementioned terms and condi- 
tions do not obtain in any case (1) where the individual has not been engaged 
in the magazine business for at least one year, or (2) where the individual has 
not been engaged with either agency for at least one year, (3) except where the 
one year absence or inactivity has been occasioned by draft into military serv- 
ices or similar war contributions. (Com. Ex. 253-B) 


ae 
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(da) All of the no-switching agreements now in use in the industry, 
whether verbal or written, general or bilateral, appear to contain a 
one-year limitation provision; that: is, the agreements have no appli- 
cation in the case of a crew manager or solicitor who has not been in 
the employ of another agency during the previous year.. The exist- 
ence of this limitation in the agreements is recognized in the complaint. 

10. In view of the evidence heretofore detailed, as well as other 
evidence in the record, it is concluded that no-switching agreements 
and understandings exist among the respondents and between vari- 
cus respondents and other subscription agencies. In fact, there ap- 
pears to be no real issue on this point, respondents frankly conceding, 
at least insofar as the bilateral undertakings are concerned, that such 
agreements do exist. 

11. (a) Next presented is the vital issue of the validity of the agree- 
ments, that is, whether they are lawful or unlawful. On the one hand, 
there is the serious question whether parties may legally enter into an 
agreement which affects the employment rights or opportunities of 
persons not parties to the agreement (crew managers and solicitors), 
and particularly is this a serious question when it is recognized that 
such agreements might conceivably affect in some cases crew man- 
agers and solicitors who have not been guilty of improper selling 
practices. 

(6) On the other hand, there is unquestionably a definite relation- 
ship between the improper and fraudulent selling practices which 
have been prevelant in the industry and the matter of switching. 
This relationship is established not only by testimony of the Secretary 
of Central Registry but by that of publishers and of representatives of 
the National Better Business Bureau. The no-switching agreements, 
while undoubtedly motivated to some extent by considerations of self- 
interest on the part of respondents, appear to represent a genuine 
effort by respondents to clear up their industry and redeem it from 
disrepute. Apparently, respondents have concluded from their ex- 
perience that no-switching agreements represent the most effective 
way of dealing with the principal evil in the industry, that of mis- 
representation and fraud on the part of field selling representatives. 

(c) It seems clear that the agreements, unlike price-fixing agree- 
ments, are not inherently or per se illegal. Rather, the answer to the 
question of their legality depends upon such considerations as the cir- 
cumstances under which the agreements were made, their intent or 
purpose, their reasonableness, and their effect. The first two of these 
considerations have already been discussed. As to the reasonableness 
and effect of the agreements, both in relation to crew managers and 
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solicitors and in relation to competition in the industry, the following 
factors appear to be pertinent. 

(d) In the first place, the agreements, which now are usually bi- 
lateral in form, are binding only upon the particular agencies entering 
into them. While such agreements are common in the industry, they 
are by no means industry-wide or all inclusive. Apparently, there 
are numerous agencies which do not enter into them, and these agencies 
are free to employ representatives of other agencies just as though 
there were no such agreements existent in the industry. (The ques- 
tion whether reprisals have been attempted by respondents against 
such agencies will be discussed hereinafter.) Likewise, crew man- 
agers and solicitors are free to seek and accept employment from 
such agencies. 

(e) Next, it appears to be within the contemplation of agencies 
entering into the agreements that occasions may arise in which crew 
managers and solicitors will wish for valid reasons to transfer from 
one agency to another, and that such transfers can be effected with 
the consent of the first agency. While this phase of the matter was 
not developed extensively during the hearings, there is some evidence 
on the point. In the standards of practice proposed for the Associa- 
tion of Subscription Agencies, Inc., and which apparently represented 
the views of respondents, the principal provision relating to switching 
(heretofore quoted in part in connection with another point) read: 

No Association member or contracting managers or crew operators thereof shall 
directly or indirectly negotiate with, endeavor to entice away, or authorize any 
contracting managers or crew operators or solicitors clearing through another 
member without the prior written consent of such member. “Consent” as used 
in the preceding sentence shall refer in the case of a member organized in the 
form of a corporation to the consent of an officer thereof, and in the case of a 
member organized in the form of a sole proprietorship or a partnership, the 
consent of the proprietor or of a partner, as the case may be. (Com. Ex. 124, 
p. 16) 

And a letter passing between respondent Union and another agency 
(not a respondent) on October 5, 1948, contains the following: 

Confirming our telephone conversation of today, effective immediately I enter 
into a “gentlemen’s agreement” whereby I will not put any of your people to work 


and you in turn will not put any of our people to work without a prior agreement 
between the two of us. 


It is naturally understood if one of my men makes application to you or if one 
of your men makes application to me, if they have a release from the other, we 
are perfectly free to go ahead and give them a proposition. (Com. Ex. 72) 


(f) Viewing the record as a whole, it seems fairly clear that the 
agreements are not intended to prevent the worthy crew manager or 
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solicitor in the ordinary course of business from transferring from 
one employer to another, but are intended to prevent the dishonest or 
irresponsible employee from switching from agency to’ agency and 
continuing his objectionable practices. No instance is disclosed of 
hardship having been suffered by any worthy employee as a result of 
the agreements. 

(g) Of particular importance ‘is the one-year limitation’ provision 
in the agreements. The inclusion of this provision goes far toward 
rendering the agreements reasonable. Pertinent in this connection 
is the decision of the Commission in the Motion Picture Advertising 
Service Company case, 47 F. T. C., 378, 344 U. S. 392, in which it was 
held that the exclusive dealing contract there involved was not unlaw- 
ful if limited to a period of one year. 

(2) Finally, there is the question of where the predominant public 
interest lies. The agreements (not to be confused with certain other 
actions of respondents referred to later) are not shown to have af- 
fected competition in the magazine field selling industry. Assuming, 
however, that the agreements might to some slight extent adversely 
affect competition and worthy field selling representatives, the agree- 
ments have unquestionably resulted in substantial benefit to the pub- 
lic in reducing fraudulent and other objectionable practices in the:sale 
of magazine subscriptions. Prudence would seem to dictate the exer- 
cise of caution in undertaking to prohibit the use of an instrumental- 
ity which appears to represent a reasonable attempt at self-regulation 
by mémbers of an industry, and which has contributed substantially 
toward protection of the public against imposition and fraud. 

(¢) For the reasons indicated, it is concluded that the agreements 
are not unlawful and should not be prohibited. This is not tosay gen- 
erally that agreements not to employ are valid, or that an agreement 
of this type which otherwise would be illegal can be saved from that 
status merely by the inclusion of a one-year limitation provision. The 
conclusion here expressed applies to the present agreements only, and 
because of the particular circumstances and considerations indicated. 

12. (a) Next presented is the question whether respondents have 
jointly sought, through coercive measures, to impose on publishers and 
other subscription agencies their views as to switching; specifically, 
whether respondents have concertedly ceased or limited, or threatened 
to cease or limit, their efforts to obtain subscriptions for publishers 
who permit subscriptions for their magazines to be solicited by sub- 
scription agencies who engage in switching practices. Of importance 
here is the case of a subscription agency known as Federal Readers 
Guild. 
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(b) Federal Readers Guild was organized in 1947 by an individual 
named Rupert E. McLoughlin. McLoughlin was Assistant Execu- 
tive Secretary of the Magazine Publishers Association from 1938 to 
1944, when he left to join two other individuals, Walter Lake and 
Harold Hopkins, in the formation of respondent Publishers Conti- 
nental Sales Corporation. Prior to their connection with Conti- 
nental, Lake and Hopkins had been crew managers for respondent 
Periodical, and when they changed to Continental they took with 
them their crews. 

(c) Some two years after Continental was organized, serious diffi- 
culties and ill feeling arose between McLoughlin on the one hand and 
Lake and Hopkins on the other, and as a result McLoughlin sold his 
interest in the business to the other two and left to form a new agency, 
Federal Readers Guild, which was organized early in 1947. Upon the 
formation of Federal Readers Guild, several crew managers with 
their crews switched to that agency from Continental, and later others 
did likewise. While it appears that from the time McLoughlin 
formed Federal Readers Guild, some efforts were made by Lake and 
Hopkins toward trying to induce publishers not to do business with 
that agency, it was not until June, 1949, that serious and concerted 
efforts toward that end were made by respondents generally. 

(d) Shortly before that time, two other crew managers and their 
crews had come to Federal Readers Guild from other agencies. One 
of these managers, Robert Nace, came from Continental; the other, 
John J. Pryor, came from Periodical. Both had been large and suc- 
cessful crew operators and their change to Federal Readers Guild 
increased that agency’s sales force by approximately one hundred 
persons. Upon coming to Federal Readers Guild, Nace and Pryor 
acquired capital stocks in the company and became officers in it. 

(e) A few days later, respondent Leo E. Light of National Literary 
Association invited McLoughlin, Nace and Pryor to a conference 
which was held one afternoon in a hotel room in New York City. All 
three accepted the invitation and attended. In addition to Light and 
these three, there was present Richard Harrington, Manager of 
National Literary Association. The conference lasted more than two 
hours and was devoted almost entirely to a discussion of the switch of 
Wace and Pryor from Continental and Periodical, the prospects of 
their returning to those agencies, and the consequences which might 
be expected to follow if they did not return. According to the testi- 
mony of McLoughlin, which is uncontradicted, Light stated in sub- 
stance that the venture (Nace’s and Pryor’s working with Federal 
Readers Guild) could not and would not succeed; that Nace’s and 
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Pryor’s crews would be interfered with and broken up; that the 
respondent companies would have all of the publishers “cancel out” 
on Federal Readers Guild, that is, cancel their authorization to 
Federal Readers Guild to solicit subscriptions for them; and that a 
meeting was to be held that evening by representatives of all of the 
respondents to discuss means and methods for accomplishing those 
results. 

(7) While there is no testimony that this meeting was actually held, 
the reasonable inference is that it was held, in view of Light’s state- 
ment to McLoughlin with respect to the meeting and the failure of 
Light and the other respondents to testify on the point. In any event, 
it is certain that during the two or three weeks immediately following 
the date of the afternoon conference, some fifteen publishers represent- 
ing some twenty publications (several of them leading magazines) 
did cancel Federal Readers Guild’s authorization to solicit subscrip- 
tions for them. Some of the publishers gave various reasons for 
their action, others gave no reason at all. It seems clear, however, 
that in most instances the action was due to pressure and coersion 
exercised by respondents; that is threats by respondents to discontinue 
sales efforts for the publishers. There is positive testimony from a 
representative of publishers, Charles H. Wilson, that in several con- 
ferences between himself and representatives of respondents Conti- 
nental and National (which would appear also to include respondent 
Periodical, as it is in effect a subsidiary of National), he was told 
that unless he cancelled the authority of Federal Readers Guild to 
sell his magazines, these respondents would discontinue their efforts 
to obtain subscriptions for him. Wilson was one of those cancelling 
Federal Readers Guild’s authorization. 

(g) Also of significance is a letter written by Hopkins of Conti- 
nental to the Subscription Manager of Fawcett Publications, reading 
in part as follows (While this letter is dated October 26, 1948 rather 
than 1949, this is evidently a typographical error) : 

Ted, I wasn’t able to make myself too clear on the McLoughlin situation, 
except to say that we have had very good cooperation from about 15 solid pub- 
lishers in cancelling the man out, as he has been a real ulcer in our side, due 
to the fact that we are not able to discipline managers as they always have the 
threat that they will go to work for McLoughlin. However, I expect to be in 
New York soon, and I will personally cover this with you. I do not expect 
you to be in the middle, but I do feel that you should cooperate with us to 
the best interests of the industry, the same as most of the others, and the ones 
that havn’t, we will eventually get to yet, as soon as we have the opportunity 
to present our side of the picture. (Com. Ex. 135) ; 

(A) It is urged by respondents that the Federal Readers Guild 
incident does not represent joint or concerted action on the part of 


660 FEDERAL TRADE COMMISSION DECISIONS 
Decision Bl WSO: 


the respondents generally, but only indicates activity by the two agen- 
cies (Continental and Periodical) which had sustained injury as a 
result of McLoughlin’s switching practices, and that respondent Light 
of National Literary Association in arranging for the conference and 
making the statements in question was attempting to serve merely 
in the role of peacemaker between these two agencies and Federal 
Readers Guild. This theory is rejected as improbable in the face 
of the existing facts and circumstances. The presence at the con- 
ference not only of Light but of Harrington, Manager of National 
Literary Association, which apparently had lost no personnel to Fed- 
eral Readers Guild; the warnings or threats voiced by Light at the 
conference; his statement with respect to the contemplated meeting 
to be held that evening by representatives of all of the respondents; 
the absence of any testimony by either Light or Harrington con- 
tradicting McLoughlin’s testimony as to what transpired at the con- 
ference; the failure of respondents to disavow Light’s threats or to 
deny that the meeting announced by him was actually held; the 
numerous cancellations from publishers following closely after the 
date of the conference and of the announced meeting; the testimony 
of Wilson; and the letter from Continental to Fawcett Publications, 
all, considered together and against the background of the no-switch- 
ing agreements, indicate joint and concerted action on the part of 
respondents, pursuant to an agreement or understanding among them. 

(i) Respondents’ actions in this instance were wrongful and oppres- 
sive. And unquestionably such actions have the tendency and capacity 
substantially to restrain competition in the field selling of magazine 
subscriptions. A subscription agency cannot exist without authoriza- 
tion from publishers to solicit subscriptions for their magazines, and 
it cannot obtain or retain such authorization if publishers are to be 
coerced into withholding or withdrawing it. Moreover, apart from 
the manner of competition, respondents’ actions constitute unfair 
acts and practices. As heretofore pointed out, respondents are within 
their rights in entering into no-switching agreements. They do not, 
however, have the right to seek, through coercive measures, to impose 
their agreements and views as to switching upon other subscription 
agencies or upon publishers. It is not the agreements, but the abuse 
of them, which is injurious to competition and inimical to the public 
interest. 

(j) While other instances of alleged coercion by respondents against 
publishers and subscription agencies are urged by counsel supporting 
the complaint, it is concluded that such alleged instances are not 
supported by substantial evidence. 
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13. The complaint further charges in substance that respondents 
have sought merely by efforts at persuasion, unmixed with any element 
of coercion, to influence or induce publishers to withhold or withdraw 
their authorization from subscription agencies who engage in switch- 
ing. No violation of law is seen in such activities. The no-switching 
agreements not being unlawful, no sound reason appears why respond- 
ents may not legally seek merely through persuasion to convince pub- 
lishers of the evils attending switching and to induce them in the 
exercise of their own independent judgment not to do business with 
subscription agencies engaging in that practice. It is when the line is 
crossed between mere efforts at persuasion on the one hand, and threats 
and coercion on the other, that the element of illegality enters. 

14. The same principle is applicable to the charge in the complaint 
that respondents have supplied information and instructions to their 
respective employees with respect to the no-switching agreements. 
The agreements being lawful, no valid reason appears why respondents 
may not properly inform and instruct their employees in regard 
to them. 

15. (a) Finally, the complaint charges that respondents have used 
and attempted to use trade associations and central registries of em- 
ployees and agents in effectuating their no-switching agreements. 
Insofar as the two trade associations are concerned (National Asso- 
ciation of Subscription Agencies, Inc. and Association of Subscrip- 
tion Agencies, Inc.), both were very short-lived, and little or no real 
use of them was made or attempted by respondents. 

(6) As for Central Registry, that organization has consistently 
declined to attempt to deal with the switching problem, taking the 
position that the matter is one for the subscription agencies to handle 
among themselves. Moreover, at no time have any attempts on the 
part of respondents to enlist the aid of the Registry included any 
suggestion or demand that coercive methods be employed, either 
against subscription agencies or publishers. The most direct appeal 
was in the form of a joint memorandum addressed to the Central 
Registry Board by all of the respondents on April 22, 1949. After 
reviewing the objectionable selling practices prevalent among some 
subscription agencies, the memorandum concluded : 

The agency practices which we have described above can not be rectified by 
the agencies. These practices, however, would not last very long if each pub- 
lisher in the exercise of his individual discretion would decline to have his pub- 
lications sold by an agency which engaged in switching operations, or authorized 
crew operators after their authority had been terminated by other agencies for 
dishonesty or improper selling practices. 
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It is our opinion that if the Central Registry Board is to curb improper selling 
practices by attacking them at their source, it can no longer choose to characterize 
the above practices purely inter-agency matters, and must recognize that agencies 
which engage in them, since they exist only by reason of the willingness of 
publishers to do business with them, are the responsibilities of the publishers. 

While legal obstacles may exist, we do not believe that they will prove insuper- 
able, since every business has the right to protect itself against trade abuses by 
the taking of reasonable measures. We are confident that the Central Registry 
Board can devise measures for coping with the above agency practices and we 
know that if it declines to attack those basic causes, the symptoms of improper 
selling practices will continue substantially as before. 

Let me wind this up by saying—can we count on your support to help us do the 
job you want done? (Com. Exs. 25—-E, 25-F) 


(c) This would appear to constitute nothing more than an appeal 
or plea to the publishers. It was merely an attempt at persuasion, in- 
volving no element of coercion. No affirmative action on the mem- 
orandum was taken by the Board. Apparently the memorandum 
was read at a meeting of the Board but otherwise wholly disregarded. 
Nor is there any indication that action was taken by any individual 
publisher as a result of the memorandum. 

(d) The only other matter relating to respondents’ connection with 
Central Registry which requires consideration, is whether respond- 
ents have sought wrongfully to bar other subscription agencies from 
membership in the Registry. There appears to have been only one 
instance in which an application for membership in the Registry was 
rejected, and in that case the applying agency was operated by two 
individuals who had recently served as crew managers for respondent 
Periodical and had been dismissed by that agency for bad selling 
practices. Their violations had, in fact, been of such serious nature 
that a substantial monetary penalty had been assessed against Period- 
ical by the Central Registry Board. At the meeting of the Board at 
which the application was rejected, nine Board members were present, 
five of them being representatives of publishers and four being repre- 
sentatives of subscription agencies, including respondents National, 
Continental and National Literary Association. The action of the 
Board was unanimous. No element of unfairness or arbitrary action 
is seen in this incident. On the contrary, the rejection of the applica- 
tion appears to have been fully warranted. 

(e) One or two instances are disclosed in which there was delay on 
the part of the Central Registry Board in passing upon applications 
for membership. The delays, however, appear to have been due not 
to any arbitrary attitude on the part of respondents or the Board, 


but to the necessity of securing additional information regarding the 
applicant. 
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CONCLUSIONS 

It is concluded: 

1. The proceeding is in the public interest. 

2. Respondents’ no-switching agreements are not unlawful. 

3. Respondents in one instance have jointly and concertedly, and 
pursuant to mutual agreement or understanding, threatened to dis- 
continue their efforts to obtain subscriptions for the magazines of 
certain publishers, unless such publishers withdrew authorization to 
solicit subscriptions for their magazines from a subscription agency 
which had employed sales representatives formerly connected with 
other subscription agencies. Because of such threats, a substantial 
number of such publishers did cancel such agency’s authorization to 
solicit subscriptions for their magazines. Such actions on the part 
of respondents have the tendency and capacity substantially to re- 
strain and injure competition in the sale of magazine subscriptions, 
are to the prejudice of respondents’ competitors and the public, and 
constitute unfair methods of competition in commerce and unfair 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

4. The other charges in the complaint have not been sustained. 


ORDER 


It is ordered, That the respondents, Union Circulation Company, 
Inc., National Circulating Company, Inc., Periodical Sales Company, 
Inc., Publishers Continental Sales Corporation, corporations, and 
their officers, and Leo E. Light and Roy C. Hodge, individually and 
as conartners doing business as National Literary Association, and 
respondents’ agents, representatives and employees, directly or 
through any corporate or other device, in or in connection with the 
offering for sale, sale and distribution of magazine subscriptions in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from entering into, continuing, 
cooperating in, or carrying out any planned common course of action, 
understanding, agreement, combination, or conspiracy between or 
among any two or more of said respondents or between any of said 
respondents and others not parties hereto, to do any of the following 
acts or things: 

1. Entering into, carrying out, enforcing or giving effect to any 
agreement not to employ parties who have previously been actively 
engaged for themselves or for others in the business of soliciting 
magazine subscriptions. 
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2. Ceasing or limiting, or threatening to cease or limit, their ef- 
forts to obtain subscriptions for magazines for publishers unless such 
publishers refuse or discontinue authority to solicit subscriptions for 
their magazines to subscription agencies employing sales representa- 
tives formerly connected with other subscription agencies. 


OPINION OF THE COMMISSION 


By Gwynne, Commissioner : 

The complaint under Section 5 of the Federal Trade Commission 
Act charges respondents with the use of unfair methods of competi- 
tion in two principal particulars, first, in a planned common course 
of action in the matter of “no-switching” agreements in the securing 
of magazine subscriptions and, second, in a common course of action 
in attempting to persuade and influence magazine publishers to with- 
hold their business from subscription agencies not entering into such 
agreements. The hearing examiner found in favor of respondents as to 
the first charge and in favor of counsel supporting the complaint as to 
the second. Both sides appeal. 

Respondents are engaged in the business of selling subscriptions 
for magazines by door-to-door solicitation. They operate through 
crews which travel from place to place. A crew may have from a 
few to 40 or more solicitors, together with a crew manager. Respond- 
ents contract directly with the “dealer,” “contractor” or crew manager 
who, in turn, usually engages the solicitors and supervises their work. 
The solicitors, the managers and the agencies are all paid on a com- 
mission basis based on the number of subscriptions secured. The 
solicitors collect part or all of the subscription money and the proper 
amounts are remitted through the crew managers and the agencies 
to the publishers. 

The business of publishing and selling magazines is an extensive 
one. Selling of subscriptions is important to the publishers for several 
reasons, among them being that advertising rates are based on current 
circulation. Among the various methods of securing subscriptions, 
door-to-door solicitation ranks second in importance and accounts 
annually for millions of subscriptions running into millions of dol- 
lars. The respondents have 3,000 solicitors and do a total annual busi- 
ness in subscriptions of $15 million. The hearing examiner found that 
“respondents are among the leaders in this field and constitute a very 
substantial and influential segment of the industry.” 

There is considerable evidence in the record concerning the history 
- and operation of the no-switching agreements. As found by the hear- 
ing examiner as far back as 1934, concerted efforts were being made 
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by subscription agencies to deal with the matter of switching and the 
problems which it created. At that time, eight agencies, including 
three of the respondents, entered into written “Standards of Practice” 
which attempted, among other things, to deal with the problems of 
switching. In 1940, the Central Registry was formed which will be 
described later. In December, 1947, the National Association of Sub- 
scription Agencies, Inc. was organized, in which each of the respond- 
ents was a member. This organization had ceased to function by 
1948. In August, 1949, the Association of Subscription Agencies, Inc. 
was formed. All of the respondents were charter members, and 
representatives of two of them were officials of the Association. The 
hearing examiner found that “respondents were largely responsible 
for the forming of the Association, each having contributed $1,000 
toward its initial expenses and it is difficult to believe that any draft 
unacceptable to any of them would have been printed and circulated 
as a proposal.” The “draft” referred to was a draft of proposed 
Standards of Practice printed and sent to all members and prospec- 
tive members for their consideration. Under the title “Switching,” 
the draft contained the following: 

No Association member or contracting managers or crew operators thereof 
shall directly or indirectly negotiate with, endeavor to entice away, or authorize 
any contracting managers or crew operators or solicitors clearing through an- 
other member without the prior written consent of such member. 

This organization ceased to function after six months, principally 
because of the resignation of its executive head. His reason for 
resigning was that he accepted the position with the understanding 
that the organization would include all subscription agencies small 
as well as large, but that soon after the Association was organized, he 
found this was not to be the case. 

In recent years, there has been a trend toward bilateral (that is, 
agreements between two agencies) rather than a general contract for 
the industry. The separate agreements made by two of the respond- 
ents with a third agency (not a respondent) are typical. These agree- 
ments stated as one of the purposes: 

To prevent and eliminate the switching of, or inducing representatives of the 


respective agencies to violate their contracts or working arrangements with, or 
enticing away any representatives from their respective agencies. 


And contained, among other provisions, the following: 


It is understood and agreed that no representative, contracting manager, crew 
operator, or solicitor, shall directly or indirectly negotiate with, endeavor to 
entice away, or authorize any representatives, contracting managers, crew oper- 
ators or solicitors of the other agency. * * * 


666 FEDERAL TRADE COMMISSION. DECISIONS 
Opinion 51 F.T.C. 


It is further understood and agreed that the aforementioned terms and condi- 
tions do not obtain in any case (1) where the individual has not been engaged in 
the magazine business for at least one year, or (2) where the individual has not 
been engaged with either agency for at least one year, (3) except where the one 
year absence or inactivity has been occasioned by draft into military services 
or similar war contributions. 

Counsel supporting the complaint argue that the no-switching 
agreements are boycotts affecting third parties, and are therefore un- 
reasonable and illegal per se. ) 

The hearing examiner held that the agreements, unlike price fixing 
agreements, are not inherently or per se illegal. He concluded the 
answer to the question of illegality depended upon the reasonableness 
of the agreements under all the circumstances. 

Sugar Institute, Inc., et al. v. U. S., (1936) 297 U. S. 558, was a suit 
brought under the Sherman Act to dissolve a trade association and to 
restrain it and its members from engaging in a conspiracy in restraint 
of interstate and foreign commerce. The court said: 

The restrictions imposed by the Sherman Act are not mechanical or artificial, 
We have repeatedly said that they set up the essential standard of reasonable- 
ness. Standard Oil Company v. United States, 221 U. S. 1; United States v. 
American Tobacco Company, 221 U. S. 106. They are aimed at contracts and 
combinations which “by reason of intent or the inherent nature of the contem- 
plated acts, prejudice the public interests by unduly restraining competition or 
unduly obstructing the course of trade.” Nash v. United States, 229 U. S. 3738, 
376. United States v. Linseed Oil Co., 262 U. S. 371,, 388, 389. Designed to 
frustrate unreasonable restraints, they do not prevent the adoption of reasonable 
means to protect interstate commerce from destructive or injurious practices and 
to promote competition upon a sound basis. 

On the question of the reasonableness of these particular agreements, 
the following should be considered. 

(1) The written contracts themselves are vague and capable of sev- 
eral constructions. In so far as the contracts prohibit an agency from 
inducing a representative of the other agency to violate his contract 
or working agreements with that other agency, they state only the duty 
that every person has not to induce another to break his contract. 
However, the use of the words “switching” and “authorization,” to- 
gether with the one year limitation, indicate that the agreements were 
meant to have a broader application than would be involved in the 
mere urging to violate a legal contract. The meaning of the contracts, 
their general purpose, and the manner in which they operated are 
shown by various memoranda and letters and other statements of 
respondents. 

“Switching” has to do with the transfer of personnel from one 
agency to another. There is considerable dispute in the record as to 
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what the term actually means, and the application of the no-switching 
rule seems to vary in different agencies. For example, it might include 
situations (1) where a person had been enticed away in violation of 
his contract, (2) where he had been enticed away but not in violation 
of his contract, or (3) where he had left voluntarily and found work 
with another agency. Leaving to set up, or joining a new agency 
apparently is not switching. However, even there, the no-switching 
program would operate. A solicitor or crew manager leaving an 
agency to form a new one must get authorizations to take subscrip- 
tions. He may get these direct from the publisher or from other 
agencies which have been authorized by publishers. That is, some 
agencies follow the practice of accepting subscriptions taken by other 
agencies and sending them in under their own name. N o-switching 
agreements would prohibit “authorizing” a new agency unless the 
personnel were exempted under the one year limitation. 

It is clear that the agreements would affect the employment rights of 
persons not parties to the agreements and could affect the rights of 
solicitors and crew managers who had been guilty of no bad selling 
practices. It is also true that the restriction would not apply to 
anyone who had been out of the business for one year with the excep- 
tion of those whose year’s absence or inactivity had been occasioned by 
draft into the military service or similar war contributions. 

A letter of October 5, 1948 by one respondent to another agency 
(not a respondent) throws some light on the actual operation of the 
plan. 

Confirming our telephone conversation of today, effective immediately I enter 
into a “gentlemen’s agreement” whereby I will not put any of your people to work 
and you in turn will not put any of our people to work without a prior agreement 


between the two of us. 

It is naturally understood if one of my men makes application to you or if 
one of your men makes application to me, if they have a release from the other, 
we are perfectly free to go ahead and give them a proposition. 


(2) The agreements were in part at least an attempt to remedy 
certain evils that had grown up in the business of door-to-door solicita- 
tion for subscriptions. ‘These evils were described in the findings of 
the hearing examiner as follows: 


6. (a) One of the most serious problems which has plagued the magazine field 
selling industry from its inception has been that of improper selling practices 
on the part of solicitors. These practices have included, among others, fake 
sympathy appeals, as, for example, that the solicitor is a disabled war veteran; 
misrepresentations as to the magazines or its subscription price; high pressure 
and even offensive and abusive sales methods; and failure to turn in subscrip- 
tions obtained and embezzling of money paid by subscribers. Frequently, crew 
managers have also been at serious fault, not only in the use themselves of ob- 
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jectionable sales methods but also in encouraging the use of such methods by 
their crews, in failing to exercise proper supervision and discipline over their 
solicitors, and in failing to remit to the agency subscription moneys turned over 
to them by solicitors. These improper practices have at times become so flagrant 
that numerous cities and towns have adopted ordinances either prohibiting 
entirely or. drastically restricting door-to-door selling in their respective 
communities. 

(b) These conditions have been of serious concern not only to magazine field 
selling agencies but to publishers as well. For when field selling of magazines 
falls into disrepute the publisher suffers not only loss of subscriptions but also 
serious damage to the reputation of his publication. A member of the public 
who has been a victim of objectionable sales practices by a magazine salesman 
is likely to lay the blame squarely at the door of the magazine itself. 


It also appears that each subscription agency which was a member of 
the Central Registry obligated itself to make good to the publisher 
any misappropriation of subscription money paid to any of its solici- 
tors and not turned in by him. 

The agencies were very properly interested in attempting to remedy 
the evils existing in their industry. Nevertheless, even if adopted 
solely for that purpose, the remedy sought to be applied must be 
reasonable. 

(3) The no-switching agreements were partly the result of other 
motives than the desire to remedy evils in the business. The hearing 
examiner recognized this in the following finding: 

The no-switching agreements, while undoubtedly motivated to some extent 
by considerations of self-interest on the part of respondents, appear to represent 
a genuine effort by respondents to clear up their industry and redeem it from 
disrepute. 

There is evidence that the agreements were designed to accomplish 
(1) the elimination of certain selling practices distasteful to the public, 
(2) making easier the collection of debts owed the agency by its solici- 
tors or crew managers, and (3) the preservation of crews built up by 
the agencies. 

An official of Central Registry, in which respondents were members, 
had the following to report about a meeting held by the organization 
on June 27, 1949: 


Discussion of “Switching.” 

18. There was, as usually happens in these meetings, some discussion of 
switching. The usual points were made (1) that the crew manager who could 
be switched to any agency selling the same, or nearly the same magazines, could 
be switched away; (2) that there was no additional business produced for pub- 
lishers, if the same solicitors continued to sell the same subscriptions but the 
subscriptions reached the publishers from a different agency; (3) that the 
only sound way for an agency to build a business was to develop its own soliciting 
personnel; (4) that in cases in which an agency put pressure upon a crew manager 
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who had indicated a tendency not to adhere fully to the CR Standards of Practice, 
such crew manager might be invited to associate himself with a competing agency 
with the express or implied promise that he would not be held as strictly in line; 
and (5) that in a business like subscription field selling through traveling crews, 
there is a tendency for managers of crews to endeavor to form agencies without 
any real understanding of the problem of (a) agency management or (b) agency 
finances. 


Two of respondents wrote a letter saying in part as follows: 


This agency has always been opposed to the switching or enrollment of people 
who have had previous experience in the subscription field. 

On another occasion, two of the respondents sent out identical 
bulletins containing the following statements: 

We feel quite certain that you will welcome this clarification of our policy as 
it is distinctly to your advantage to know that the people you contract with and 
develop at considerable effort and expense are not suddenly to be pirated away. 

There is, also, correspondence in the record indicating that certain 
of the respondents urged that certain solicitors who had switched be 
returned to their former agency. 

It appears that the building and maintaining of an effective agency 
is a difficult matter and that publishers are interested in dealing with 
financially responsible agencies which are able to carry out their com- 
mitments with the degree of promptness that the circulation situation 
sometimes requires. The losing of trained personnel to other agencies, 
or through the formation of new ones, may seriously impair an 
agency’s ability to carry out its contracts with the publishers. Hence, 
the agency is interested in maintaining its force intact. This is one of 
the reasons for the objection of many to the transfer of their personnel. 

(4) There is dispute in the evidence as to the effectiveness and 
necessity of the no-switching agreements in remedying the evils of 
the industry. 

In 1940, through the joint efforts of certain publishers and agencies, 
the Central Registry of Magazine Subscription Solicitors was created. 
Its affairs are managed by a Central Registry Board consisting of five 
members from the publishers and five from the agencies. Standards 
of fair selling practices have been adopted. Each member agency files 
with the Registry, cards showing the names, identification and other 
information concerning its solicitors and crew managers. This infor- 
mation is available to the members of the organization. Each of the 
respondents is a member, together with many others. The Register 
contains the names of some 15,000 or 20,000 solicitors and managers. 

If agencies are anxious to avoid engaging a switcher with a bad 
record, or are willing to engage one with a good record, it would seem 
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that the Central Registry has the machinery for providing them with 
that information. 

Central Registry cooperates with the National and local Better 
Business Bureaus and with local Chambers of Commerce and. public 
officials in an effort to police soliciting for magazine subscriptions. 
Complaints received locally are sent to the National Better Business 
Bureau for transmission to the Central Registry. The Central Regis- 
try has authority to discipline member agencies for violation of the 
Standards of Practice. This cooperative program, so far as the Na- 
tional Better Business Bureau is concerned, began in 1946 and was 
well organized by 1948. Under the program, soliciting crews are en- 
couraged to register with local authorities or organizations. Citizens 
are requested to make complaint of any improper selling practices 
which are handled through local facilities or forwarded to the Cen- 
tral Registry. In any event, the Central Registry is kept advised 
of the complaints, together with the individual against whom made. 
The program has been quite successful. Complaints, which at the 
beginning were about 1,000 per month, have now been reduced to 
about 230. John J. Burke, in charge of this matter for the National 
Better: Business Bureau, testified that the complaints having a con- 
nection with switching were a small percent of the total, but often 
involved the more serious complaints. 

Several witnesses, including representatives of the Central Registry 
and the National Better Business Bureau, testified that there is a 
relation between the bad practices in the industry and the switching 
by personnel from one agency to another. Cases are cited of indi- 
viduals reported for these practices who later show up with other 
agencies and continue the same practices. The hearing examiner also 
found that the relationship does exist. 

It is no doubt true that bad practices and switching are often trace- 
able to a common cause, to wit, the unsatisfactory and unstable em- 
ployee. There is evidence that other factors sometimes enter in. For 
example, Harold M. O’Hanlon, Secretary of the Central Registry, 
testified that the only reason for making a manager or solicitor want 
to change his connection would be either financial inducements or 
inducements of greater leniency in selling practices. It also appears 
that conditions in the agency also have a bearing. Frank Ware, also 
engaged in the subscription business, testified that the agencies most 
hurt by switching are the ones with the lowest commission rebates 
to managers and the agency with the lowest ethical standards is gen- 
erally the agency that has the men who are most likely to switch and 
can be more easily enticed away than is the case with an organization 
which has strong principles of business conduct. 
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It is argued that the “no-switching” rule makes the solicitor more 
amenable to discipline. That is, he will be less likely to engage in 
bad practices if he knows his opportunity for re-employment in 
another agency is subject to the one year provision. There is no real 
evidence (aside from opinions of various witnesses) of the actual 
effect of the rule on the elimination of bad selling practices. Mr. 
O’Hanlon testified that taking into account the number of crews oper- 
ated by respondents, the complaints concerning them were about on 
a par with the general field. 

The hearing examiner said: “It appears to be within the contem- 
plation of agencies entering into the agreements that occasions may 
arise in which crew managers and solicitors will wish for valid reasons 
to transfer from one agency to another, and that such transfers can 
be effected with the consent of the first agency.” 

However, the various memoranda circulated by respondents do not 
express the thought that exceptions are to be made in behalf of the 
worthy crew manager or solicitor. Statements are to the effect that 
employment will depend on proof that one year has elapsed since 
previous employment with another agency. It is true, of course, that 
the agencies might consent to the re-employment regardless of the 
rule. 

In the absence of a contract to the contrary, every individual has 
the legal right to attempt to better his condition by seeking other 
employment or by going into business for himself. In the absence of 
any element of inducing another to violate a contract, every agency 
has the right to offer better pay or better working conditions, even 
though the result may be the transfer of personnel from competitors. 
These rights should not be contingent on the decision of a former 
employer, no matter how fairly and impartially he may attempt to 
render such decision. Somewhat similar attempts to provide extra- 
Judicial tribunals for the elimination and punishment of the violations 
of rules has been condemned by the courts. See Fashion Originators 
Guild of America, Inc. v. FTC, (1941) 312 U.S. 457. 

The hearing examiner also said: 

Viewing the record as a whole, it seems fairly clear that the agreements are 
not intended to prevent the worthy crew manager or solicitor in the ordinary 
course of business from transferring from one employer to another, but are 
intended to prevent the dishonest or irresponsible employee from switching from 
agency to agency and continuing his objectionable practices. No instance is 
disclosed of hardship having been suffered by any worthy employee as a result 
of the agreements. 

We think the record does show injury in the sense of actual restraint 
of commerce in the Federal Readers Guild matter. In recruiting its 
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crews that new organization had ignored the no-switching rule. Be- 
cause of that, a representative of one respondent, apparently acting 
with the approval of all, threatened to break up the new crews and 
did in fact succeed in having certain publishers withdraw their busi- 
ness from the Federal Readers Guild. There is also evidence that the 
no-switching rule made the forming of new agencies more difficult. 

Another evil in the industry arises from the fact that personnel who 
switched were often in debt to the former agencies for sums advanced 
or for subscription money collected. The collection of this debt might 
be easier if the employee were prevented from switching. One wit- 
ness, Frank Ware, gives that as a reason for the no-switching rule. 
He further testified that in his experience, the amounts due could 
be collected by ordinary legal process and that the no-switching rule 
was unnecessary. 

(5) The agreements contain a one year limitation, which the hear- 
ing examiner, on the authority of FTC v. Motion Picture Advertis- 
ing Service Company, Inc., 314 U.S, 392, concluded “goes far toward 
rendering the agreements reasonable.” 

In the above case, respondent produced and distributed advertising 
motion picture film. It had exclusive contracts with 40% of the 
theaters exhibiting such film’in the area in which it operated. Re- 
spondent and three other similar agencies against whom separate 
charges were filed, had exclusive contracts running from 1 to 5 years 
with 75% of the theaters in the United States exhibiting advertising 
film. The court held that because of the exigencies of the situation 
and the practical requirements of the business, the exclusive contracts 
were beneficial to the distributors and preferred by the theater owners. 
The order of the Commission limiting such exclusive contracts to one 
year was held to be proper. 

The situation there was not similar to the one we have here. A con- 
tract between the distributors whereby each agreed not to furnish 
film for one year to a theater operator who had for any reason re- 
nounced his exclusive dealing contract would be more like the contract 
sought to be upheld in this case. 

The contracts between respondents and their representatives were 
all terminable on notice, the maximum time being 30 days. They con- 
tained no provision that the representative would not enter into com- 
petition for a stated period after the contract had terminated. The 
contract between a respondent and its representative contemplated that 
either could terminate the working agreement between them by giving 
30 days’ notice, with no restriction thereafter as to the representative’s 
course of conduct. Nevertheless, the contract between respondents to 
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which the representative was not a party, would prohibit his employ- 
ment for a year unless the first agency consented thereto. 

(6) As found by the hearing examiner, the agreements “are bind- 
ing only upon the particular agencies entering into them. While such 
agreements are common in the industry, they are by no means industry- 
wide or all inclusive. Apparently, there are numerous agencies which 
do not enter into them, and these agencies are free to employ repre- 
sentatives of other agencies just as though there were no such agree- 
ments existent in the industry. * * * Likewise, crew managers and 
solicitors are free to seek and accept employment from such agencies.” 

Nevertheless, it appears that the respondents are among the leaders 
in the field and constitute a very substantial and influential segment 
of the industry. 

There is evidence of no-switching agreements between certain of the 
respondents and other agencies, not named as respondents. Further- 
more, it appears that the respondents were active in attempting to 
have the practice adopted by other agencies and attempting to have it 
recognized and enforced by the Central Registry. 

In FTC v. Motion Picture Advertising Company, Inc., 344 U.S. 
392 at page 394, the court said : 

It is also clear that the Federal Trade Commission Act was designed to sup- 
plement and bolster the Sherman Act and the Clayton Act (see FTO v. Beechnut 
Company, 257 U. S. 441),—to stop in their incipiency, acts and practices which, 
when full blown, would violate those acts (see Fashion Originators’ Guild v. FTC, 


312 U. S. 457), as well as to condemn as “unfair methods of competition” exist- 
ing violation of them. (See FTO v. Cement Institute, 333 U. S. 683). 


It is true that because of the exigencies of a particular situation, or 
because of the practical requirements of a certain business, some re- 
straint on the freedom of contract may often be proper. In all such 
cases, however, courts have insisted that the restraint shall be limited 
to those which are reasonable under the circumstances. 

The relationship between the agencies and their representatives was 
not strictly that of employer and employee. The contracts therefore 
were not technically the ordinary contract of hiring. Nevertheless, 
they did have to do largely with personal services. The restraints 
imposed were on the means of earning a livelihood. 

Anderson v. Ship Owners Association of the Pacific Coast (1926), 
972 U.S. 359, was a suit under the Sherman Act by a seaman, in behalf 
of himself and others, for an injunction and damages against respond- 
ents for maintaining a combination in restraint of trade. Members 
of the respondent association controlled substantially all American 
registered merchant vessels on the Pacific Coast. Under the rules of 
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the association, every seaman desiring employment must register at 
the office of the association and wait his turn for employment with 
any member. The association would designate the place, and the kind 
of job which the seaman would be offered. 

The court pointed out that by entering into this combination the 
members had surrendered to the association their contro] over employ- 
ment and held that the direct and necessary consequence was to inter- 
fere with the right of freedom of trade. “Restraint of commerce can- 
not be justified by the fact that the object of the participants in the 
combination was to benefit themselves in a way which might have been 
unobjectionable in the absence of such restraint.” 

Agreements, ancillary to contracts for sale of property or for em- 
ployment, often are in partial restraint of trade. However, even these 
contracts, to which the person being restrained is a party, will not be 
enforced unless the restraint is reasonable. Restrictive covenants in 
contracts of hiring are tested by standards of reasonableness, but such 
covenants are not viewed by the court with the same indulgence and a 
smaller scope of restraint is permitted. 17 C. J. S. Contracts Section 
254. 

In Arthur Murray Dance Studios v. Witter (1952) Ohio, 105 N. E. 
2nd 685, the court in declaring a contract illegal pointed out that the 
restraint must not be greater than necessary to protect the employer 
in some legitimate interest, must not be unduly harsh and oppressive 
to the employee, and must not be injurious to the public. <A restraint 
restricting the exercise of a gainful occupation is “cautiously consid- 
ered, carefully scrutinized, looked upon with disfavor, strictly inter- 
preted and reluctantly upheld.” 

Is is our conclusion that the no-switching agreements are, under all 
the circumstances, an unreasonable restraint and constitute unfair 
methods of competition within the meaning of Section 5 of the Fed- 
eral Trade Commission Act. Because of this conclusion, we find it un- 
necessary to pass on other questions raised by counsel supporting the 
complaint. 

Although the hearing examiner held that the no-switching agree- 
ments were legal, he nevertheless held that the acts of respondents in 
attempting by coercion to impose that policy upon the publishers was 
illegal. 

The facts pertaining to this branch of the case are set out in the ini- 
tial decision. They may be summarized briefly as follows: 

Rupert E. McLoughlin, about 1944, left the Magazine Publishers 
Association and joined Walter Lake and Harold Hopkins in the for- 
mation of respondent, Publishers Continental Sales Corporation. 
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Two years later, because of difficulties between the three above named, 
McLoughlin left and organized the Federal Readers Guild. There- 
after, several crew managers with their crews switched to the Federal 
Readers Guild. Among the crew managers so switching were Robert 
Nace from Continental Sales Corporation and John J. Pryor from 
Periodical Sales Company. <A few days later, a meeting was held 
which was attended by McLoughlin, Nace and Pryor, and also by Leo 
E. Light of respondent, National Literary Association, and Richard 
Harrington, Manager of National Literary Association. McLoughlin 
testified, without contradiction, that Light threatened to have all the 
publishers “cancel out” Federal Readers Guild and that a meeting 
with representatives of all the respondents would be held that evening 
to discuss ways and means to accomplish that purpose. There is no 
evidence whether the meeting was or was not held. Later, several pub- 
lishers did cancel their authorizations with Federal Readers Guild. 

There is also further evidence tending to corroborate the conclu- 
sion arrived at by the hearing examiner. We think he decided this 
phase of the case correctly. 

Accordingly, the appeal of counsel supporting the complaint is 
granted. The appeal of respondents is denied. It is further directed 
that an order be issued in accordance with this opinion. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


This matter having come on to be heard by the Commission upon the 
appeals of counsel supporting the complaint and of the respondents 
from the hearing examiner’s initial decision, and briefs and oral argu- 
ment of counsel in support thereof and in opposition thereto; and 

The Commission having determined, for the reasons appearing in 
the written opinion of the Commission issued herewith, that the ap- 
peal of counsel supporting the complaint should be granted to the ex- 
tent indicated in the opinion; that the appeal of the respondents should 
be denied; and that the hearing examiner’s initial decision should be 
modified to the extent and in the manner indicated in the opinion; 

lt 1s ordered, That the appeal of counsel supporting the complaint 
from the hearing examiner’s initial decision be, and it hereby is, 
granted to the extent indicated in the accompanying opinion of the 
Commission. 

It is further ordered, That the appeal of the respondents from the 
hearing examiner’s initial decision be, and it hereby is, denied. 

It is further ordered, That the findings as to the facts and conclu- 
sions in the hearing examiner’s initial decision be, and they hereby are, 
modified to the extent and in the manner indicated in the accom- 
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panying opinion of the Commission and that the order in said initial 
decision be, and it hereby is, modified to read as follows: 

It is ordered, That the respondents, Union Circulation Company, 
Inc., National Circulating Company, Inc., Periodical Sales Company, 
Inc., Publishers Continental Sales Corporation, corporations, and 
their officers, and Leo E. Light and Roy C. Hodge, individually and 
as copartners doing business as National Literary Association, and 
respondents’ agents, representatives and employees, directly or 
through any corporate or other device, in or in connection with the 
offering for sale, sale and distibution of magazine subscriptions in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from entering into, continuing, 
cooperating in, or carrying out any planned common course of action, 
understanding, agreement, combination, or conspiracy between or 
among any two or more of said respondents or between any of said 
respondents and others not parties hereto, to do any of the following 
acts or things: 

1. Entering into, carrying out, enforcing or giving effect to any 
agreement not to employ parties who have previously been actively 
engaged for themselves or for others in the business of soliciting maga- 
zine subscriptions. 

2. Ceasing or limiting, or threatening to cease or limit, their efforts 
to obtain subscriptions for magazines for publishers unless such pub- 
lishers refuse or discontinue authority to solicit subscriptions for their 
magazines to subscription agencies employing sales representatives 
formerly connected with other subscription agencies. 

It is further ordered, That the findings as to the facts and conclu- 
sions in the hearing examiner’s initial decision, as modified herein, be, 
and they hereby are, adopted as part of the Commission’s decision. 

It ts further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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MODIFIED ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION 
OF THE FEDERAL TRADE COMMISSION ACT 


Docket 5580. Modified Order, Jan. 27, 1955 


Order modifying prohibitions issued June 13, 1952, 48 F. -T. ©. 1435, 1447, of 
false representations with respect to free offers, so as to permit respondents, 
in the event of their changing their Selling practices, to take advantage of 
the “free goods policy’, as set forth in the subsequently announced Walter J. 
Black opinion and decision, Docket 5571, Sept. 11, 1953; 50 FE. TT. C. 225. 


Before Mr. Frank Hier, hearing examiner. 

Mr. John M. Russell and Mr. William L. Pencke for the Commis- 
sion. 

Anderson & Roche, of Chicago, Il., for Standard Distributors, Inc., 
LeRoy S. Bimstein and A. J. Noreus. 


MODIFIED ORDER TO CEASE AND DESIST 


This matter having come before the Commission upon respondents’ 
petition for an amended order to cease and desist, and upon the answer 
of counsel supporting the complaint in opposition thereto; and 

The Commission, having determined that its order to cease and 
desist issued on June 13, 1952, should be modified for the reasons and 
in the manner set out in its accompanying opinion, hereby issues its 
modified order to cease and desist as follows: 

It is ordered, That the respondent, Standard Distributors, Inc., a 
corporation, and its officers, and the respondent, LeRoy S. Bimstein, 
individually and as an officer of said corporation, and said respondents’ 
agents, representatives, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
or distribuiton in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of the New Standard Encyclopedia and its 
supplement, World Progress, edited and published by Standard 
Education Society, or of any other book or books, do forthwith cease 
and desist from : 

(1) Representing, directly or by implication: 

(a) That the New Standard Encyclopedia is a new encyclopedia; 

(6) That one may obtain a set of the New Standard Encyclopedia 
or a reduction in the price thereof merely by writing a letter of 
recommendation therefor or an opinion thereon; 
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(c) That any of the books sold by respondents may be obtained by 
any means other than by payment of the full purchase price; or that 
purchasers of a combination of books pay only for a part thereof: 

(1) Unless all the conditons, obligations, or other prerequisites to 
the receipt and retention of the books claimed to be free or reduced 
in price shall be clearly and conspicuously explained or set forth at the 
offset so as to leave no reasonable probability that the terms of the 
advertisement or offer might be misunderstood; and 

(2) Unless, with respect to the books required to be purchased in 
order to obtain the books claimed to be free or reduced in price, the 
offerer neither (a) increases the ordinary and usual price; nor (b) 
reduces the quality; nor (c) reduces the number or size of the books 
required to be purchased ; 

(d) That the price at which any book or combination of books is 
offered is less than the price at which it will be offered later, contrary 
to the fact; 

(e) That the quality of the binding, printing, paper or illustra- 
tions of any book, as delivered, will be equal in such respects to samples 
thereof exhibited to prospective purchasers, contrary to the fact; 

(2). Exhibiting to prosective purchasers samples of the binding, 
printing, paper or illustrations of such encyclopedia, supplement or 
any other book, which are superior in quality to the binding, printing, 
paper or illustrations of such books as delivered to purchasers thereof. 

It is further ordered, That the complaint herein be, and it hereby 
is, dismissed as to the respondents, David Tuttle and A. J. Noreus. 

It is further ordered, That the respondents, Standard Distributors, 
Inc., and LeRoy S. Bimstein, shall, within sixty (60) days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this modified order. 


OPINION OF THE COMMISSION 


By Gwynne, Commissioner: 

The respondents have filed a petition asking for the modification 
of the order entered herein and also asking that the order be vacated 
as to respondent LeRoy S. Bimstein. 

The complaint, which was issued August 30, 1948, charged unfair 
and deceptive acts and practices in commerce contrary to the Federal 
Trade Commission Act in the sale of encyclopedias. After a trial on 
the merits, the Commission, on June 18, 1952, issued its findings as 
to the facts and conclusions. The findings so far as material here 
were as follows: 
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(0) Corporate respondent does not give free, or at a nominal price, 
the encyclopedia or any other book on the sole condition that the 
prospect will furnish it a letter of recommendation or of opinion 
thereof. No prospect or purchaser receives anything free from the 
corporate respondent—if he buys anything, he pays for everything he 
gets. 

(c) No purchaser from corporate respondent secures the ency- 
clopedia free by buying the supplement, or otherwise, but each pur- 
chaser buys and pays for all the books enumerated in the purchase 
contract, including the encyclopedia.” 

The order of the Commission directed, among other things, that 
respondents Standard Distributors, Inc., and LeRoy S. Bimstein 
should cease and desist from: 

“(1) Representing, directly or by implication: 

* * * * * * * 

(6) That one may obtain a set of the New Standard Encyclopedia 
or a reduction in the price thereof merely by writing a letter of 
recommendation therefor or an opinion thereon; or that any of the 
books sold by the respondents may be obtained by any means other 
than by payment of the full purchase price; 

(c) That purchasers of a combination of books pay only for a 
part thereof; 


* * * * * * * 


Representations by the respondents to the contrary were found to 
be false and misleading. 

Thereafter an appeal was taken by respondents to the U. S. Court 
of Appeals for the Second Circuit which, on February 26, 1954, de- 
nied the appeal. Respondents then filed a petition for a rehearing 
claiming, among other things, that the decision of the Commission 
was not in accord with the new policy of the Commission as set forth 
in the matter of Walter J. Black, Inc. v. FTC. The court entered 
the following order: 

The petition for rehearing is denied. Petitioners may, if so advised, apply 
to the Federal Trade Commission for the amendment of its order, notwith- 
standing our affirmance of it to bring it into conformity with the general policy 
of the Commission announced in re Walter J. Black v. FTO, decided on Sep- 
tember 18, 1953. 

‘The Black case had to do with the practice of advertising as “free” 
an article given to a purchaser, without additional cost, on condition 
that he buy some other article. In an opinion issued September 11, 
1958, the Commission modified its previous policy and held that an 
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article could be advertised as “free” even though given only in con- 
nection with the sale of another article where all the conditions, obli- 
gations, etc. were clearly and conspicuously explained at the outset So 
as to prevent misunderstanding, and when the price of the article 
sold was not increased over the ordinary and usual price, nor the 
quantity, quality, or size of such article reduced. 

It is clear that the so-called “free goods” policy of the Commission 
(either before or after the Black decision) had no connection with 
the practices of respondent which were the occasion for the order 
against them. Respondents gave nothing free. Their contract and 
their instructions to their salesmen clearly so indicated. The order 
was entered against them because their salesmen, acting contrary 
to direction but in the apparent scope of their authority, did falsely 
represent that books were being given to a selected few either free or 
at a reduced price. 

However, assuming that respondents should change their selling 
practices to take advantage of the rule laid down in the Black case, 
would any part of the order prevent them from doing so? For ex- 
ample, respondents might decide to offer for sale a ten-volume set 
of the-New Standard Encyclopedia at the regular price and give in 
addition thereto without further cost the Quarterly Loose Leaf Ex- 
tension Service Supplement, or a Webster’s Unabridged Dictionary. 
Such an offer would contemplate that the Supplement or the Dic- 
tionary may be received by means other than by paying the full pur- 
chase price for that particular article. Of course, payment of the 
regular price for the encyclopedia would be required. 

The offer outlined above could be made under the Black decision if 
compliance were had with the conditions laid down therein. The 
question is would such an offer be contrary to that part of the order 
which provides as follows: 

“(1) Representing, directly or by implication: 

* * * * * * * 

(0) * * * or that any of the books sold by the respondents may 
be obtained by any means other than by payment or the full pur- 
chase price ; 

(c) That purchasers of a combination of books pay only for a 
part thereof.” 

We think the order might be construed to prohibit the making of 
the above offer and would put respondents at a competitive disad- 
vantage with competitors who were free to take advantage of the 
new “free” policy. 
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Respondents’ request is that the last clause of (1) (b) (the portion 
underlined) and all of (c) be stricken. However, we think the order 
will be brought into conformity with the present law if (b) and (c) 
are modified to read as follows: 

(6) That one may obtain a set of the New Standard Encyclopedia 
or a reduction in the price thereof merely by writing a letter of rec- 
ommendation therefor or an opinion thereon. 

(c) That any of the books sold by respondents may be obtained by 
any means other than by payment of the full purchase price; or that 
purchasers of a combination of books pay only for a part thereof: 

(1) Unless all the conditions, obligations, or other prerequisites to 
the receipt and retention of the books claimed to be free or reduced 
in price shall be clearly and conspicuously explained or set forth at 
the outset so as to leave no reasonable probability that the terms of 
the advertisement or offer might be misunderstood ; and 

(2) Unless, with respect to the books required to be purchased in 
order to obtain the books claimed to be free or reduced in price, the 
offerer neither (a) increases the ordinary and usual price; nor (0) 
reduces the quality; nor (c) reduces the number or size of the books 
required to be purchased. 

All other relief demanded in respondents’ petition is denied. The 
order is hereby modified as above indicated and it is directed that a 
proper modified order be issued. 
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In THE MATTER OF 
COMMERCIAL TRAVELERS INSURANCE COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6241. Complaint, Oct. 14, 1954—Decision, Jan. 27, 1955 


Consent order requiring an insurance company in Salt Lake City, Utah, to cease 
falsely advertising the coverage and benefits of its accident and health policies. 


Before Mr. William L. Pack and Mr. Abner E. Lipscomb, hearing 
examiners. 

Mr. Andrew C. Goodhope and Mr. Robert R. Sills for the 
Commission. 

Riter, Cowan, Finlinson & Allen, of Salt Lake City, Utah, and Mr. 
Ralph E. Becker, of Washington, D. C., for respondent, 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, as 
that Act is applicable to the business of insurance under the provisions 
of Public Law 15, 79th Congress (Title 15, U. S. Code, Sections 1011 
to 1015, inclusive), and by virtue of the authority vested in it by said 
Act, the Federal Trade Commission, having reason to believe that 
Commercial Travelers Insurance Company, a corporation, hereinafter 
referred to as respondent, has violated the provisions of said Act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. Respondent Commercial Travelers Insurance Com- 
pany is a corporation duly organized, existing and doing business 
under and by virtue of the laws of the State of Utah with its office and 
principal place of business at 32 Exchange Place, Salt Lake City, Utah. 

Par. 2, Respondent is now, and for more than two years last past 
has been, engaged as an insurer in the business of insurance in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, by entering into insurance contracts with insureds located in 
various States of the United States other than the State of Utah, in 
which states the business of insurance is not regulated by state law 
to the extent of regulating the practices of respondent alleged in this 
complaint to be illegal. Respondent maintains, and at all times men- 
tioned herein has maintained, a substantial course of trade in said 
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insurance policies in commerce between and among the several States 
of the United States. 

Such policies have become known in the insurance trade and are 
sometimes referred to by respondent as “accident and health policies” 
or “accident and sickness policies.” 

Generally, such a policy provides that in consideration of a stated 
sum of money, sometimes referred to as a premium, and other consid- 
erations, respondent promises to indemnify the insured or policyholder 
in the event of injury to or the sickness of the insured in accordance 
with the various terms and conditions of such policy by paying cash 
benefits for losses resulting from accidental injury, disease or sickness. 

Respondent, during the two years last past, has sold a variety of such 
policies, among which were the following: 

1. Premium Reduction Disability Policy identified by the respond- 
ent as Form R41. 

2. Family Medical or Surgical Policy identified by the respondent 
as Form MES40. 

3. Hospital and Surgical Expense Policy identified by the respond- 
ent as Form HAS-39. 

4, Hospital and Surgical Expense Policy identified by the respond- 
ent as Form HAS-46. 

5. President’s Bonus Policy identified by the respondent as 
Form PB. 

6. Accident Policy identified by the respondent as Form ACH37. 

7. Ten-Year Bonus Policy identified by the respondent as Form 
TYB-2M. 

8. Expansion Refund Disability Policy identified by the respondent 
as Form ERD-2M. 

9. Employees Income Plan identified by the respondent as Form 
EIP44-5M. 

10. Creditors Group Disability Insurance identified by the respond- 
ent as Form 34. 

11. Creditors Group Life Insurance identified by the respondent as 
Form 66. 

Par. 3. Respondent is licensed, as provided by the state law, to 
engage in the business of insurance, as heretofore generally decribed, 
in the States of Utah, Nevada, Arizona, Idaho, Wyoming, Colorado, 
Oregon, Washington, Montana, South Dakota, and New Mexico. 
Respondent is not now, and for more than two years last past has not 
been, licensed as provided by the respective state laws to engage in 
the business of insurance in any state of the United States other than 


those last above mentioned. 
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Respondent has sold a substantial number of its said policies to 
insureds now residing in states other than those in which respondent 
has been duly licensed, as aforesaid, and respondent mails to such in- 
sureds or policyholders notices and receipts relating to the payment 
of renewal premiums and receives and accepts from such insureds or 
policyholders premiums mailed to it renewing the coverage purchased 
for the period of time covered by the.premium submitted. Respond- 
ent also corresponds with insureds or policyholders located in said 
States other than those in which respondent has been duly licensed 
with respect to claims and the payment of claims; and when a claim 
is approved or a settlement made, the respondent mails to said policy- 
holders located in said States in which the respondent is not licensed, 
as aforesaid, checks or drafts in payment of such claims. The re- 
newal of term insurance in this manner constitutes trade in commerce 
to the same extent as the original purchase of said insurance. 

Par. 4. In the course and conduct of its aforesaid business, re- 
spondent, during the two years last past, disseminated and caused to 
be disseminated in the form of circulars and other printed and written 
matter, false, misleading and deceptive advertisements concerning the 
terms-and provisions of various of its contracts of insurance as re- 
flected by said policies aforesaid. These advertisements were dis- 
seminated by the United States mails or through licensed agents of 
respondent in commerce between and among the various States of the 
United States. The purpose and effect of these advertisements was 
and is to induce members of the public to become insured by the 
respondent under the terms and provisions of the policies advertised. 

Par. 5. In the course and ccenduct of its said business in said com- 
merce, as aforesaid, the respondent has disseminated, among others 
of similar import and meaning, not herein set out, advertisements 
relating to its said policies containing statements hereinafter set forth. 

1. (qa) Relating to its “Hospital and Surgical Expense Policy,” Form 
HAS—46— 
Pays Full Benefits at All Ages. Policy does not contain provision 


terminating or reducing benefits at specified age. 
(b) Relating to its “President’s Bonus Plan,” Form PB— 


FOR INDIVIDUALS OR FAMILY GROUPS WITH FULL BENEFITS. 
FOR ALL AGES FROM 1 DAY TO 80 YEARS 
PAYS ALL AGES 


Full benefits are paid to persons aged 1 to 80. Contains no clause terminating 

or reducing benefits at specified age. . 
(c) Relating to its “Accident Policy,’ Form ACH 37— 

No Reduction in benefits because of age or because of doing any act pertaining 

to any occupation. 
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Non-Assessable 
Issued to Insurable Men and Women 16-65. 
2. (a) Pertaining to its “Ten-Year Bonus Policy,” Form TYB— 
For any and every kind of sickness or disease which is contracted by the 
Insured and which begins while policy is in force 
(b) Pertaining to its “Expansion Refund Disability Policy,” Form 
ERD-2M— 
Covers all forms of SICKNESS AND ACCIDENT 


* * * OUR PLAN WILL PAY YOU 
FOR ANY AND EVERY KIND OF SICKNESS OR ACCIDENT 


(c) Pertaining to its “President’s Bonus Plan,” Form PB— 
Pays full monthly rate for all forms of sickness, accidents. 
Our ‘“‘President’s Bonus Plan” 
Covers all forms of 
SICKNESS AND ACCIDENT 


* * * OUR PLAN WILL PAY YOU * * * 
*FOR ANY AND EVERY KIND OF SICKNESS OR ACCIDENT 


Never before have so many benefits for the entire family been included in 

one policy. 

Never before has such complete protection been offered. ; 

(d) Pertaining to its “Hospital and Surgical Expense Policy,” Form 
HAS—46— 

Benefits for Accidents, Sickness and Childbirth. 

Provides Benefits for Hospital and Ambulance Expense. Also fees for 

surgical Operations due to Accidents or Sickness, regardless of where 

operation performed. 
(e) Pertaining to its “Family Medical and Surgical Policy,’ Form 
MES40— 
A plan designed by Commercial Travelers Insurance Company will pay 
hospital, medical and surgical expenses, doctor calls at home, childbirth 
costs and many other expenses that will benefit every member of your 
family— 
(f) Pertaining to its ‘Premium Reduction Disability Policy,’ Form 
R41— 
WE WILL PAY YOU 
*FOR ANY AND EVERY KIND OF SICKNESS OR ACCIDENT Non- 

Confining Disability Covered. 

*Hxceptions as provided by the policy; Childbirth, Suicide, War Disabilities 
and Private Flying. 

8. In addition to the statements set forth above in subparagraph 2 of 
Paragraph Five, pertaining to the various policies therein described, 
the following statement has been made by respondent pertaining to its 
“Accident Policy,” Form ACH37: 

Covers All Accidents except Military and Naval service and non-commercial 

aviation. 

4, (a) Pertaining to its “Family Medical or Surgical Policy,’ Form 

MBHS40, and its “Hospital and Surgical Expense Policy,’ Forms 
HAS—-46—HAS-89. 
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2. Pays full hospital, medical and surgical benefits regardless of any other 

insurance or compensation you may now have. 
9. Out patient benefits are paid in full in accordance with the benefits of the 

policy. 

Here’s what this amazing plan offers: 
HOSPITAL ROOM. You select the hospital room coverage you feel is ade- 
quate for you and your family—$5.00 to $20.00 per day. Then if you are 
sick we pay up to 200 days room and board in any licensed hospital at the 
room rate you have selected. 
HOSPITAL EXTRAS. In addition to your board and room, we pay for the 
many hospital extras that are usually the most expensive part of your hos- 
pital confinement. Look at this list! 
Operating room—Laboratory service 
Surgical dressings . X-Rays 
Plaster casts and splints . Oxygen 
Hypodermics—Drugs of all types 
Anaesthesia and service of anesthetist 
Blood transfusions . Iron 
AMBULANCE SERVICE. Pays both ways, to and from the hospital, for 
either sickness or accidents. 
SURGEONS’ FEES. For each operation we will pay from $10.00 to $525.00. 
There are no exceptions as to the type of operation you have. 
DOCTOR FEES. Even though no surgery is performed we still pay for 
doctor calls at your home, in the hospital or visits you make to his office or 
clinic. 
ADDITIONAL DOCTOR BENEFITS. Unlike many other plans that re- 
quire hospitalization for benefits, the CTI Plan pays for costly X-Rays, blood 
transfusions, oxygen, electrocardiograms, metabolism tests and first aid treat- 
ment received IN THE DOCTOR’S OFFICE OR CLINIC. 
MATERNITY BENEFITS. We pay a $50.00 delivery fee for doctor plus 8 
times daily hospital benefit you select. 

(b) Pertaining to its “Family Medical or Surgical Policy,” 

MES40— 

We are making this offer to acquaint you with the details of our new Hos- 
pital and Medical Expense Plan. This plan pays for your hospital room 
and board, surgical fees, doctor’s calls at home, hospital or office, ambulance 
service, first aid treatment, plus extra hospital expenses such as operating 
room, surgical dressings, hypodermics, anesthesia, drugs, laboratory service, 
oxygen, blood transfusions, x-rays, ete. It also pays for hospital confinement 
for childbirth and the surgeon’s fees for child delivery. 

(c) Pertaining to its “Hospital and Surgical Expense Policy,” 

Form HAS-46— 

Pays full benefits regardless of any other insurance you have. Pays 

in addition to Workmen’s compensation. 

First Aid Benefit—pays benefit for doctor’s fee for minor injuries not re- 

quiring hospital confinement. 
Hospital room, hospital expenses, surgical fees, ambulance and other ex- 
penses will be assured for all family accidents or mishaps. In addition a 
special benefit allowance will be provided for maternity cases * * * and all 
at a price you can easily afford. 


NO LIMIT UP TO 
$1000.00 
(Pays all of first $100 plus 75% of 
next $1200 on these combined 
hospital extras). 
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So, DON’T WORRY about illness and accidents in YOUR family. Your peace 
of mind alone is worth the few pennies this new policy will cost you. 

(d) Pertaining to its “President’s Bonus Plan,” Form PB— 
CTI’s amazing new Hospital and Medical Expense Plan offers you and your 
entire family financial protection for accident, sickness, and childbirth * * * 
plus valuable benefits never before offered. Polio protection up to $5,000. 
Pays full benefits regardless of other insurance you may now have. No 
-Imedical examination necessary. Includes an optional clause giving you up 
to $200 a month income. Contains an Incontestable Clause vitally important 
to you. “Increasing Benefits With Decreasing Cost” which simply means 
premiums are reduced up to 25% for non-claimants. Your policy is good 
anywhere in the world. 
DOCTOR & SURGICAL BILLS ; 
You choose your own doctor and Surgeon. We pay up to $150 doctor’s fees 
for office, home or hospital calls. We pay up to $525 for each surgical. 
operation, ' 
HOSPITAL BILLS 
An identification card issued by the Company admits you to any hospital of 
your choice. Pays up to $20a day for as long as 200 days 
FIRST AID BENEFITS 
Pays benefits for doctor’s fee for minor injuries not requiring hospital 
confinement. 
OTHDR BENEFITS 
Cash for the added expenses of X-Rays, Anaesthesia, Laboratory Service, 
Drugs, Oxygen, Blood, Transfusions, Iron Lung, Operating Room, Nurses 
and other costly hospital fees, 


Par. 6. Through the use of said statements and representations, 
and others of similar import and meaning not specifically set out herein, 
the respondent represents and has represented, directly or by implica- 
tion with respect to said polices of insurance, as follows: 

(1) That the indemnification provided by its said policies against 
loss caused by accident or sickness may be continued to the age of 80 
or may be continued indefinitely at the option of the insured. 

That the indemnification provided by all of its said policies is not 
subject to cancellation by the respondent and that the insured is 
assured of the continuance of the indemnification provided by said 
policies by the payment of renewal premiums at the expiration of the 
term covered by each premium. 

(2) That the indemnification provided by its said policies against 
loss from sickness is broad and all inclusive and provides indemnifica- 
tion against loss caused by any and all sicknesses with no exclusions. 

That the indemnification provided by its said policies provides full 
indemnification for all types of operations and not merely those spe- 
cifically listed in the surgical schedule found in said policies and that 
surgical benefits are paid in full for female conditions, occasioning an 
operation or operations, and that said policies do not limit the in- 
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demnification provided the insured regardless of the number of days 
spent in the hospital in any one year and that there is no limit to the 
number of operations which may be performed and for which the 
respondent is liable during any disability or any period of time. 

(3) That the indemnification provided by its said policies against 
loss from accident is broad and all inclusive and provides indemnifica- 
tion against loss caused by any and all accidents with the sole ex- 
ception of those caused by Military and Naval service and non-com- 
mercial aviation. 

(4) That the indemnification provided by its said policies against 
loss caused by accidents or sicknesses will indemnify the insured there- 
under completely and fully for any and all losses as a result of any or 
all accidents or sicknesses. 

That the indemnification provided by all of its said policies will pay 
for or will indemnify the insured thereunder fully for hospital rooms, 
any other hospital extras, complete ambulance service, surgeon fees up 
to $525, all doctor fees, whether in a hospital or in a doctor’s office or 
clinic, and complete payment for maternity costs. 

That said policies will provide an income up to $200 a month to any 
insured thereunder. 

Par. 7. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact: 

(1) The indemnification provided by all of the respondent’s said 
policies against loss caused by accidents or sicknesses, as the case may 
be, cannot be continued indefinitely or for any particular period of 
time at the option of the insured, but on the contrary, said policies 
are renewable at the option of the respondent only, and with the cer- 
tain exceptions later referred to may be canceled or terminated by 
the respondent at the end of any premium payment period for any 
reason or for no reason at all and the indemnification against loss 
caused by one or more of certain specific accidents enumerated in said 
policies automatically terminate said policies and all further liability 
ceases, 

Respondent’s “Ten-Year Bonus Policy,” Form TYB, and “Expan- 
sion Refund Disability Policy,’ Form ERD-2M, and “President’s 
Bonus Policy,” Form PB, all contain the following provision: 

This policy is guaranteed renewable during any period the insured is qualified. 
for the special ten-year cash bonus. The payment of such bonus matures and 
terminates this policy. The renewal of this policy on the next succeeding premium 
due date following a claim payment shall be at the option of the company. 

(2) The indemnification provided by all of the respondent’s said 
policies against loss from sickness is not broad and all inclusive and 
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does not provide indemnification against loss caused by any and all 
sicknesses with no exclusions. 

The indemnification, provided by the respondent by all of its said 
policies, does not provide full indemnification for all types of opera- 
tions and does not provide full indemnification for all female condi- 
tions requiring an operation or operations and said policies limit the 
indemnification provided the insured thereunder to a definite number 
of days spent in a hospital or hospitals in any one year and there is a 
limit to the number of operations which may be performed and for 
which the respondent is liable during any disability or any period 
of time. 


(a) Respondent’s “Ten-Year Bonus Policy,” Form TYB, provides 
as follows: 
PART C. MONTHLY ACCIDENT BENEFIT 


Total Disability—The Company will pay a monthly income for the period of 
disability at the rate Specified under Part Al if “such injury” alone shall within 
two weeks from the date of accident, wholly and continuously disable and pre- 
vent the Insured from performing any and every duty pertaining to his business 
or occupation. 

Partial Disability —The Company will pay an income, for a period of disability 
not exceeding one month, at one-half the rate Specified under Part Al if “such 
injury” shall not, within two weeks from date of the accident wholly disable the 
Insured, but shall within ninety days thereafter disable him, or shall, commencing 
on the date of the accident or immediately following total loss of time, prevent 
the Insured from performing one or more important duties pertaining to his busi- 
ness or occupation. 

The total amount payable under this Part C for any one accident shall not ex- 
ceed the Principal Sum, and no benefits shall be paid for the first week of dis- 
ability resulting from any accident causing any loss specified in Part G, nor for 
any time the Insured is not under the regular attendance of a legally qualified 
physician or surgeon. 


PART D. MONTHLY SICKNESS BENEFIT 


Confining Sickness—The Company will pay a monthly income for the period of 
disability at the rate specified under Part A2 if “such sickness” shall wholly and 
continuously disable and prevent the Insured from performing any and every 
duty pertaining to his business or occupation, and shall necessarily and con- 
tinuously confine him within the house. 

Convalescence Clause.—The Company will pay an income, for a period of dis- 
ability not exceeding one month, at the rate specified under Part A2 if “such 
sickness” shall wholly and continuously disable and prevent the Insured from 
performing any and every duty pertaining to his business or occupation, by reason 
of any non-confining sickness or immediately following a confining sickness. 

The total amount payable under this Part D for any one sickness shall not 
exceed the Principal Sum, and no benefits shall be paid for the first week of 
disability. The benefits provided under this Part C shall not be paid for any 
disability resulting from any accident causing any loss specified in Part G, nor 
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for any time the Insured is not under the regular attendance of a legally qualified 
physician or surgeon. 


PART E. HOSPITAL BENEFIT 


If the Insured is necessarily and continuously confined in a licensed hospital, 
solely on account of “such injury” or “such sickness,” the Company will pay from 
the first day of such confinement, in lieu of the monthly accident or sickness bene- 
fit, the monthly Hospital Benefit at the rate per month specified in Part A3, for 
a period not to exceed one month. If hospital confinement lasts longer than one 
month, benefits thereafter shall be payable at the regular monthly rate specified 
in Part Al or A2. If hospital expenses are insured under Workmen’s Compen- 
sation or Occupational Disease Law, or if they are covered or paid by the 
Veterans’ Administration or some governmental body, then the benefits shall 
be payable at the regular monthly rate specified under Parts Al or A2. The total 
amount of all payments shall not exceed the Principal Sum. 


PART F. NURSE BENEFIT 


“\ Lf the Insured is necessarily attended by a graduate nurse, solely on account of 
“such injury” or “such sickness,” the claim is not made for benefit under Part 
B, the Company will pay from the first day of such attendance, in lieu of the 
monthly accident or sickness benefit, at the rate of the monthly Nurse Benefit 
specified in Part A4 for a period not to exceed one month. If the attendance by 
a graduate nurse shall continue for more than one month, benefits thereafter 
‘shall be payable at the regular monthly rate specified in Parts Al or A2. If the 
expense of a graduate nurse is insured under Workman’s Compensation or Occu- 
pational Disease Law, or is covered or paid by the Veterans’ Administration or 
some governmental body, then the benefits shall be payable at the regular monthly 
rate specified under Parts Al or A2. The total amount of all payments shall 
not exceed the Principal Sum. 


PART G. DEATH, DISMEMBERMENT OR LOSS OF SIGHT 


If any one of the following specific losses shall result wholly from “such in- 
jury” within ninety days from the time of the accident the Company will pay: 


FOR LOSS OF 


Lifer =n 5-aeent ete THE AMOUNT SPECIFIED UNDER PART A6 
Both Hands or Both Feetu-.2_<-=----2---=-== THE PRINCIPAL SUM 
Entire Sight of Both Hyes_---.----------~--- THE PRINCIPAL SUM 
Hither Hand or Hither Foot--------- ONE-HALF THE PRINCIPAL SUM 
Sight of One Hye------------ ONH-FOURTH THE PRINCIPAL SUM 


‘Payment of any of the above losses, specified in this Part G, shall terminate 
this policy and all liability hereunder. Loss of hands or feet means loss by 
severance at or above the wrist or ankle joint, and loss of sight means entire 
and irrevocable loss of sight. 

(b) Respondent’s “Expansion Refund Disability Policy,” Form ERD, respond- 
ent’s “President’s Bonus Plan,” Form PB, and respondent’s “Premium Reduc- 
‘tion Disability Policy,” Form R41, all contain provisions identical with or sub- 
‘stantially similar to those provisions ioibees above from the respondent’s s “Ten- 
“year Bonus Policy,” Form TYB. aah 
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(c) Respondent’s “Hospital and Surgical Expense Policy,” Form HAS46 
and “Family Medical or Surgical Policy,” Form MES40 provide, among other 
things, as follows: ; 

The Insuring Clause——(Company) HEREBY INSURES the Applicant first 
named in the attached application A, hereinafter called the Insured, and will pay, 
subject to all provisions and limitations herein contained, the benefits provided 
herein for expense of hospital confinement, commencing while this policy is in 
force, and other expenses actually incurred while this policy is in force on account 
of the Insured and the dependent members of the Insured’s family, if any, named 
in said application (all of whom, including the Insured are hereinafter called 
the Family Group). + 

(6) Resulting from sickness or disease, the cause of which originates while 
this policy is in force, and more than fifteen days after the effective date thereof, 
hereinafter referred to as “such sickness” 5; and 

(c) After ten months from the effective date hereof, resulting from childbirth, 
pregnancy or miscarriage. 

In addition, respondent’s “Hospital and Surgical Hxpense Policy,” Form 
HAS46 provides ag follows: 


PART 1. HOSPITAL EXPENSE BENEFITS 


If the Insured or any member of the Family Group shall be necessarily con- 
fined within a recognized hospital as a resident bed patient on account of “such 
sickness,” or treated in a recognized hospital for “such injury,” upon the advice 
of, and regularly attended by, a legally qualified physician or surgeon, other than 
the Insured or member of the Family Group, the Company will pay the Insured 
(or hospital if authorized by the Insured to do so) for the following items of 
hospital expense actually incurred by the Insured, or member of the Family 
Group, but not to exceed the amount stated below: 

Hospital Room. 


Including meals and general nursing care, not to exceed the Daily In- 
demnity set forth in Schedule A on the first page hereof, and not to exceed 
one hundred days for any one accident or sickness. The maximum period 
that the Daily Indemnity will be payable for each accident or sickness will, 
be increased by twenty-five days for each full year that this policy is main- 
tained in continuous force, until a maximum period of two hundred days has 
been reached. 4 

Thereafter, this same policy provides that the respondent will in- 
demnify the insured for the regular and customary charges made by 
the hospital for operating room charges, surgical dressings, hypo- 
dermics, plaster casts and splints, and specific payments, the amount 
of which depends upon the daily indemnity granted by such policy for 
anaesthesia, X-ray, laboratory service, drugs, oxygen, blood transfu: 
sion, and iron lung service. . oa 

The indemnity provided by this policy for childbirth benefits re- 
quires that the policy have been in force not less than ten months-in 
order to obtain benefits and then will pay benefits equal to ten times 
the daily indemnity of said policy. odie 


692 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 51 F. T.C. 


The indemnification for ambulance costs is limited to $25 if such 
ambulance is not confined to the corporate limits of a city. 

The indemnity provided by this policy for tonsillectomy and ade- 
noidectomy requires that the policy have been in force for at least six 
months and that respondent will pay the insured a sum equal to five 

_times the daily indemnity of the policy and that “such payment shall 
be in lieu of any and all other benefits under this policy on account 
of such operation.” 

This said policy sets forth a schedule of maximum payments pay- 
able as indemnity for the expense of specific operations. 

This policy provides for the following limitations and exclusions: 


(1) This policy does not cover diagnosis, examinations or observations not 
due to actual illness or injury; rest cure; mental derangements or nervous dis- 
orders; dental treatment; injury or sickness caused by war or any act of war, 
declared or undeclared ; alcoholism or hospital confinement in a hospital operated 
by the Veterans Administration. 

(2) Tuberculosis, cancer, diseases of the heart or circulatory system, abdom- 
inal hernia or rupture, diseases of the generative organs, appendicitis, thy- 
roidectomy, stomach ulcers, hemorrhoids, tonsillectomy, adenoidectomy or dis- 
eases of the gall bladder shall be covered under this policy only if hospital con- 
finement begins after this policy has been in force six months or more. 


Respondent’s “Family Medical or Surgical Policy,” Form MES40, 
in addition to the provisions from such policy quoted above contains 
the following provisions: 


PART I. MEDICAL EXPENSE 


If any member of the Family Group shall necessarily be treated by a duly 
licensed physician or surgeon for bodily injuries or sickness as described in the 
insuring clause on the first page hereof the Company will pay toward the expense 
of such medical treatments, including the first treatment for bodily injuries and 
beginning after the second treatment for sickness, up to Three Dollars ($3.00) 
per treatment at home and Two Dollars ($2.00) per treatment at the hospital 
or the doctor’s office (limited in any case to one treatment per day) not to exceed 
One Hundred Fifty Dollars ($150.00) as the result of any one accident or any 
one sickness. 


PART II. MISCELLANEOUS EXPENSE 


If any member of the Family Group shall necessarily incur miscellaneous ex- 
pense for bodily injuries or sickness as described in the insuring clause on the 
first page hereof the Company will pay the Insured the expense actually incurred 
as follows: 

(a) X-ray examinations, electrocardiograms or metabolism tests not to exceed 
Fifteen Dollars ($15.00) as a result of any one accident or sickness. 

(b) Use of oxygen not to exceed Fifteen Dollars ($15.00) as a result of any 
one accident or sickness. 


(c) Use of Iron Lung not to exceed Two Hundred Fifty Dollars ($250.00) as 
a result of any one accident or sickness. 
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PART III. MATERNITY EXPENSE 
If any member of the Family Group shall incur medical, surgical, or miscel- 
laneous expenses due to childbirth, abortion, miscarriage, or any other complica- 
tion of pregnancy while this policy is in force and not less than ten (10) months 
after its date of issue the Company will pay to the Insured the benefits provided 


herein for such expense but not to exceed Fifty Dollars ($50.00) as a result 
of any one pregnancy. 


PART IV. SURGICAL EXPENSE 

If any member of the Family Group by reason of injury or sickness as de- 
scribed in the insuring clause on the first page hereof, undergoes an operation 
named in the Schedule of Operations appearing herein, and such operation is 
performed by a duly licensed surgeon, the Company will pay the surgeon’s fee up 
to the amount specified in the Schedule for such operation. If more than one 
operation be performed on account of injuries sustained in any one accident 
or on account of any one illness, the limit of payment shall be the largest sum 
specified in the schedule for any one of the operations so performed. 

PART VI. EXCEPTIONS 

This insurance does not extend to or cover loss due to (a) veneral disease or 
syphilis; (b) mental derangement or nervous disorders; (c) dental operations 
or dental treatment; (d) simple rest cure; (e) war or any act of war; (f) child- 
birth, miscarriage, abortion, or any other complication of pregnancy except as 
provided, in Part III under the heading “Maternity Expense”; (g) abdominal 
hernia, tuberculosis or heart disease unless the loss occurs not less than six 
months after the date of issue of this policy; (h) surgical operations caused by 
tonsillitis, appendicitis or diseases of the generative organs unless the loss occurs 
not less than six months after the date of issue of this policy; (i) examinations 
not due to actual illness or injury. 

Benefits provided by this policy are payable under Part L or Part IV, which- 
ever provides the greater benefit, but not under both Parts for the same injury 
or illness. 

In addition this same policy sets forth a schedule of operations 
including a maximum benefit which will be paid by the respondent for 
surgeon fees for specific operations. 

(3) The indemnification provided by the respondent by all its 
said policies against loss from accident is not broad and all inclusive 
and does not provide indemnification to the insured against loss 
caused by any and all accidents with the sole exception of those caused 
by Military and Naval service and non-commercial aviation. In addi- 
tion to the provisions of the respondent’s various contracts quoted 
above in subparagraph 2 of Paragraph Seven including all the limita- 
tions and exceptions pertaining to respondent’s liability thereunder, 
respondent’s “Accident Policy,” Form ACH37, provides in part as 
follows: 

PART C. MONTHLY ACCIDENT BENEFIT 


Total Accident Disability—If£ “such injury” shall within thirty days from 
the date of the accident wholly and continuously disable the Insured from per- 
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forming each and every duty pertaining to any business or occupation, the Com- 
pany will pay for the period of such disability, beginning with the first day of 
disability, but not to exceed a total of sixty consecutive months, indemnity at the 
rate of the Monthly Accident Benefit specified in the schedule of Benefits under 
Part Pe 

‘Partial Accident Disability—If “such injury” shall, from the date of the 
accident, or immediately following a period of total accident disability, wholly 
and continuously disable the Insured from performing one or more important 
duties pertaining to his business: or occupation, the Company will pay for the 
period of such partial disability, beginning with the first day of disability, in- 
demnity .at one-half the rate of the Monthly Accident Benefit; specified in the 
Schedule of Benefits under Part Al, but not to exceed a total of three months. 


ve PART J. REDUCTIONS, LIMITATIONS AND EXCEPTIONS 
= * * * * * * 


3. In event of any disability caused by hernia or injured back, the amount pay- 
able under all parts of this policy shall be limited to the amount provided herein 
for two months’ total accident disability. 

4, All accident benefits specified in this policy shall be reduced one-half if loss 
arises or is caused by the performance of the duties of the Insured’s occupation, 
as.stated in the application for this policy, or by the performance of the duties 
of an occupation deemed by the Company to be equally hazardous.” 

(4) The indemnification provided by the respondent by all of its said policies 
against loss caused by accidents or sicknesses will not indemnify the insured 
thereunder completely and fully for any and all losses as a result of any and 
all sicknesses or accidents. 

The indemnification provided by all of said policies will not pay for nor 
indemnify the insured thereunder fully for hospital rooms, any other hospital 
extras, complete ambulance service, surgeon’s fees up to $525 for all operations, 
all doctors fees whether in the hospital or doctor’s office or clinic and complete 
payment for maternity cost, and said policies will not provide an income up to 
$200 a month to any insured thereunder. 

(a) The provisions of respondent’s “Family Medical or Surgical Policy,” Form 
MES40, quoted above, in subparagraph (2), provides for numerous exceptions 
and limitations to the indemnity provided by the respondent pursuant to such 
agreements. 

(b) The provisions of respondent's ‘Hospital and Surgical Policy,” Form 
HAS46, quoted above in subparagraph (2) and described therein provides for 
a number of exceptions and limitations upon the indemnity provided by the 
respondent by said policies. 

(¢) The provisions of respondent’s “President’s Bonus Policy,” Form PB, 
described and quoted from above in subparagraph (2), provides for numerous 
limitations and exceptions from the indemnification provided by the respondent 
by such contracts. Respondent’s “President’s Bonus Policy,’ in addition to 
continuing provisions substantially identical to those quoted above in subpara- 


graph 2 (a) from respondent’s “Ten-Year Bonus Policy,” Form TYB, contains 
the following provisions: 
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* * * * * * * 

3. The insurance herein shall cover diseases peculiar to women, but not sick- 
ness which is complicated with, or caused by pregnancy or childbirth, 

4. The Insured shall not be eutitled to benefits for two or more disabilities at 
one and the same time, resulting respectively from accident and sickness ; how- 
ever, the Insured shall receive the largest benefit applicable thereto. 

5. Hernia and injured back shall be covered only under the sickness clause 
of this policy, regardless of whether caused by accidental bodily injury. 

Par. 8. The use by the respondent of the aforesaid false and mis- 
leading statements and representations with respect to the terms and 
conditions of its said policies and its failure to reveal the limitations 
of said coverage found in said policies have had and now have the 
‘tendency and capacity to mislead and deceive and have misled and 
deceived a substantial portion of the purchasing public into the er- 
roneous and mistaken belief that the aforesaid statements and repre- 
sentations were and are true and to induce said portion of the pur- 
chasing public to purchase insurance coverage from the respondent 
because of said erroneous and mistaken belief. 

The aforesaid acts and practices of respondent, as herein alleged, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated January 27, 1955, 
the initial decision in the instant matter of hearing examiner Abner E. 
Lipscomb, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


The Federal Trade Commission, on October 14, 1954, issued its 
complaint. in this proceeding, charging the respondent with the dis- 
semination, during the two years last past, of false, misleading and 
deceptive advertisements concerning the terms and conditions of vari- 
ous of its contracts of insurance of the type known as “accident and 
health policies” or “accident and sickness policies,” and its failure to 
reveal the limitations of coverage of such policies, in violation of the 
provisions of the Federal Trade Commission Act. 

Thereafter, on December 21, 1954, counsel in this proceeding. re- 
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quested a substitution of hearing examiners for the reason that Hear- 
ing Examiner William L. Pack, heretofore duly appointed to preside 
herein, was temporarily unavailable. Simultaneously counsel con- 
sented to the substitution of Hearing Examiner Abner E. Lipscomb 
for Hearing Examiner Pack, which substitution was forthwith effec- 
tuated. The respondent then entered into an agreement with counsel 
supporting the complaint, and, pursuant thereto, submitted to Hear- 
ing Examiner Lipscomb a Stipulation For Consent Order disposing 
of all the issues in this proceeding. Subsequent thereto, counsel sub- 
mitted an amendment to the stipulation, which was duly received 
by the hearing examiner. 

The respondent is identified in the stipulation as a corporation or- 
ganized under and existing by virtue of the laws of the State of Utah, 
with its office and principal place of business located at 32 Exchange 
Place, Salt Lake City, Utah. 

Respondent admits all the jurisdictional allegations set forth in the 
complaint, and agrees that the record herein may be taken as if the 
Commission had made findings of jurisdictional facts in accordance 
therewith. It expressly waives the filing of an answer, hearing before 
the hearing examiner or the Commission, the making of findings of 
fact or conclusions of law by the hearing examiner or the Commission, 
the filing of exceptions and oral argument before the Commission, and 
all further and other proceedings before the hearing examiner or the 
Commission to which it may be entitled under the Federal Trade 
Commission Act or the Rules of Practice of the Commission. 

It is agreed by respondent that the order contained in the stipula- 
tion shall have the same force and effect as if made after full hearing, 
presentation of evidence and findings and conclusions thereon. Re- 
spondent specifically waives any and all right, power or privilege to 
challenge or contest the validity of the order entered in accordance 
with its stipulation. It also agrees that said Stipulation For Consent 
Order, together with the complaint, shall constitute the entire record 
in this proceeding, upon which the initial decision shall be based. The 
stipulation sets forth that the complaint herein may be used in con- 
struing the terms of the aforesaid order, which may be altered, modi- 
fied or set aside in the manner provided by statute for orders of the 
Commission. 

The stipulation further provides that the signing of the Stipula- 
tion For Consent Order is for settlement purposes only, and does not 
constitute an admission by the respondent that it has violated the law 
as alleged in the complaint. 

In view of the facts outlined above, and the further fact that the 
order embodied in said stipulation is, in substance, the order accom- 
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panying the complaint, and is adequate to forbid all the acts and prac- 
tices charged therein, it appears that such order will safeguard the 
public interest to the same extent as could be accomplished by full 
hearing and all other adjudicative proceedings waived in said stipu- 
lation. Accordingly, in consonance with the terms of the aforesaid 
stipulation, the hearing examiner accepts the Stipulation For Con- 
sent Order submitted herein, together with the amendment thereto; 
finds that this proceeding is in the public interest, and issues the fol- 
lowing order: 

It is ordered, That the Commercial Travelers Insurance Company, 
a corporation, and its officers, agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution in commerce, as “commerce”’ 
is defined in the Federal Trade Commission Act, of any accident, 
health, hospital or surgical insurance policy, do forthwith cease and 
desist from: 

(a) Representing, directly or by implication: 

(1) That said insurance policy may be continued in effect indefi- 
nitely or for any period of time, when, in fact, said policy provides 
that it may be canceled by respondent or terminated under any cir- 
cumstances over which insured has no control, during the period of 
time represented ; 

(2) That said policy provides indemnification to insured in cases 
of sickness or accident generally or in any or all cases of sickness or 
accident, when such is not the fact; 

(3) That said policy provides indemnification for hospital room 
and board, hospital extras, ambulance service, surgeon’s fees, doctor’s 
fees, additional doctor expenses, delivery fees in maternity cases or 
for any other medical, surgical or hospital expenses in any or all cases 
which are in excess of what is actually provided; 

(4) That said policy will pay in full or in any specified amount 
or will pay up to any specified amount for any medical, surgical, or 
hospital service unless the policy provides that the actual cost to the 
insured for that service will be paid in all cases up to the amount 
represented. 

ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, 'That respondent Commercial Travelers Insurance 
Company, a corporation, shall, within sixty (60) days after service 
upon it of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has complied 
with the order to cease and desist [as required by said declaratory 
decision and order of January 27, 1955]. 
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In THE Matrer OF 
NOVELTY KNITTING MILLS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT AND OF THE WOOL PRODUCTS LABELING 
ACT 


Docket 6171. Complaint, Feb. 11, 1954—Decision, Jan. 29, 1955 


Consent order requiring a manufacturer of wool products in Philadelphia, Pa., 
to cease violating the Wool Products Labeling Act through falsely tagging 
wool products as to the character and proportion of their constituent fibers, 
failing to label products with the information required by the Act, and 
furnishing false guaranties; and to cease violating the Federal Trade Com- 
mission Act through labeling as “100% Cashmere”, etc., men’s sweaters 
which were composed of a blend of cashmere and wool of the sheep. 


Before Mr. J. Earl Cox and Mr. Loren H. Laughlin, hearing 
examiners. 

Mr. George E. Steinmetz for the Commission. 

Sterling, Magaziner, Stern & Levy, of Philadelphia, Pa., for 
respondents. 
DECISION OF THE CoMMISSION 


- Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated January 29, 1955, the ini- 
tial decision in the instant matter of hearing examiner Loren H. 
Laughlin, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY LOREN H. LAUGHLIN, HEARING EXAMINER 


The Federal Trade Commission (hereinafter referred to as the 
Commission) on February 11, 1954, issued its complaint herein under 
the Federal Trade Commission Act, and the Wool Products Labeling 
Act of 1939, against the above-named corporate respondent and also 
against the now deceased respondent Martin J. Feld, both individu- 
ally and as an officer of said corporate respondent, and doing business 
as Ascot Knitwear Company, charging them and each of them in sev- 
eral particulars in substance with engaging in unfair and deceptive 
_acts and practices and unfair methods of competition in violation of 
the provisions of said Acts and of the Rules and Regulations of the 
Commission promulgated under said Wool Products Labeling Act by 
misbranding, advertising and selling in commerce certain wool prod- 
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ucts as “Cashmere.” Said complaint was duly served upon each of 

said respondents and on June 21, within time extended therefor by the’ 
hearing examiner then assigned to the case, the respondent Novelty 

Knitting Mills filed its answer. The answer in substance admits the 

jurisdiction of the Commission; alleges its own corporate capacity 

and admits its business to be the manufacture and sale of sweaters as 

alleged in the complaint; alleges that it is and for many years past 

has been a closed family corporation of the Feld family; alleges the 

death of the respondent Martin J. Feld on April 24, 1954, and that he 

was the sole active participant in the corporate affairs and business 

prior to his death by reason of certain trusts of the capital stock of 

said corporation theretofore created (and referred to more particu-' 
larly later herein) ; that the other officers and stockholders, Rose Feld 

and Isaac Feld, the parents of Martin J. Feld, had no part in the ac- 

tive management of the corporation and had no knowledge of its busi- ' 
ness practices and further, said corporate respondent avers it had no’ 
knowledge of the acts complained of which pertain to the alleged vio-:: 
lations charged, and denies the allegations of its competitive status’ 
with other corporations and individuals in commerce. 

On August 5, 1954, the undersigned, Loren H. Laughlin, was duly 
designated as the hearing examiner to hear and initially decide this 
proceeding in the place and stead of J. Earl Cox, the hearing examiner 
theretofore appointed for such purposes. On October 12, 1954, a hear- 
ing was held pursuant to notice duly given, at Philadelphia, Pennsyl- 
vania, before the undersigned hearing examiner upon the issues pre- 
sented by said complaint and answer. At such hearing the respondent 
corporation appeared by its above-named attorney of record and it 
was stipulated between counsel supporting the complaint and the said: 
corporate respondent by its said attorney that in lieu of the introduc- 
tion of oral testimony and other evidence by the parties the proceeding’ 
would be submitted for decision on the basis of a “Stipulation as to - 
the Facts” entered into by said counsel at said hearing on October 12, 
1954. It was stipulated therein that the hearing examiner might pro- 
ceed upon such stipulated facts to make his initial decision, stating his: 
firdings as to the facts, including inferences he might draw therefrom 
and his conclusions based thereon, and enter his order disposing of 
the proceeding without the filing of proposed findings and conclusions: 
or the presentation of oral argument; and further, that the Commis-: 
sion might, if the proceeding should come before it upon appeal from 
the initial decision of the hearing examiner or by review upon the’ 
Commission’s own motion, that the stipulation might in its discretion 
be set aside and the case remanded for further proceeding under the 
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complaint. It was still further stipulated that the complaint, insofar 
as it relates to the deceased respondent Martin J. Feld, individually 
and as an officer of Novelty Knitting Mills, Inc., and doing business as 
Ascot Knitwear Company, might be dismissed, and that the hearing 
examiner might upon the basis of the stipulated facts issue an order 
to cease and desist against said corporate respondent in form and 
substance as that set out in the “Notice” portion of the Complaint 
herein. 

Said stipulation and also a “Stipulation of Counsel” dated Septem- 
ber 27, 1954, entered into as a result of a pre-hearing conference, which 
stipulation incorporated attached true copies of the two trust agree- 
ments referred to later herein, were each offered in evidence without 
objection and each was accepted by the hearing examiner and received 
in evidence. No other evidence was presented. In connection with 
the presentation of such stipulations, however, brief oral statements 
were made by the respective counsel. Counsel for respondent in his 
oral statement in substance recited the history of the Novelty Knitting 
Mills, Inc. as a closed family corporation of the Feld family wherein 
Rose Feld, the mother of Martin J. Feld, now deceased, was the owner 
of approximately two-thirds of the shares of the issued outstanding 
stock of the company and the other approximate one-third of such 
stock was owned by the said Martin J. Feld; that Rose Feld on Sep- 
tember 24, 1941, established an irrevocable trust under the terms of 
which her husband Isaac Feld, the father of Martin J. Feld, was the 
life income beneficiary, and Martin J. Feld and his children in the 
sequence stated in said trust were the beneficiaries of the remainder; 
that the said Martin J. Feld on January 12, 1944, established a revoc- 
able trust of his shares of said corporate stock wherein he retained 
complete control of the shares he had deposited therein throughout 
his life, so that during the respective years of the said trusts Martin 
J. Feld until his death not only formulated, directed and controlled 
the business policies of the respondent corporation, but without re- 
straint or control by his mother or father, operated the business of the 
corporation as if it were a wholly-owned sole proprietorship enter- 
prise; that Rose Feld and Isaac Feld were even at the time of establish- 
ment of the Rose Feld trust, aged persons and were inactive in corpor- 
ate affairs, except only as to formal matters requiring their official 
signatures. 

The matter was thereupon submitted and the hearing closed. At 
the hearing, however, it was announced that the complaint was dis- 
missed by the hearing examiner as to the deceased respondent Martin 
J. Feld, this to be confirmed later by written order incorporated in the 
initial decision. 
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And the proceeding now having come on for final consideration and 
initial decision upon the complaint, answer, stipulations and state- 
ments of counsel made at the hearing, and the hearing examiner having 
fully and carefully considered the whole record herein, finds that 
this proceeding is in the interest of the public; that the complaint as 
a whole and in each alleged particular therein states cause for com- 
plaint under the Federal Trade Commission Act, and the Wool Prod- 
ucts Labeling Act of 1939, and the Rules and Regulations promulgated 
under the latter Act; and that the Commission has jurisdiction of the 
subject matter and of the corporate respondent, Novelty Knitting 
Mills, Inc. The hearing examiner therefore makes the following 
findings of facts from those agreed to and recited in the said stipula- 
tions, his conclusions drawn therefrom, and order: 


FINDINGS OF FACTS 


1. Respondent Novelty Knitting Mills, Inc., is and was at all times 
material hereto, a corporation duly organized under and by virtue 
of the laws of the Commonwealth of Pennsylvania. Its office and prin- 
cipal place of business is Fourth and Cumberland Streets, Phila- 
delphia, Pennsylvania. 

2. The officers of the corporate respondent Novelty Knitting Mills, 
Inc., during the period of time referred to in the complaint were: 
President and Treasurer, Isaac Feld; Vice President and Secretary, 
the said individual respondent Martin J. Feld; and the directors 
thereof were, during such period of time, Rose Feld, Isaac Feld, and 
Martin J. Feld. 

3. During the times mentioned in the complaint, the individual 
respondent Martin J. Feld acted as Vice President and Secretary of 
said respondent corporation, Novelty Knitting Mills, Inc., and as such, 
formulated, directed and controlled the manufacturing, marketing and 
merchandising policies, acts and practices thereof. 

4, Martin J. Feld, the individual respondent, died April 24, 1954. 

5. Approximately two-thirds of the issued and outstanding capital 
stock shares of the said respondent corporation (238 and 3534/10,000) 
since February 24, 1941, have been and now are owned and registered 
on the books of the corporation in the name of designated trustees 
under an irrevocable inter vivos trust created February 24, 1941, by 
the prior owner thereof, Rose Feld, mother of the late Martin J. Feld, 
for the life income benefit of Isaac Feld, father of the late Martin J. 
Feld, and after the death of Isaac Feld the income to Martin J. Feld, 
with power to withdraw payments from principal in his discretion, 
and after the death of the survivor of them, the principal then remain- 
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ing and unconsumed income therefrom to the living issue of Martin 
J. Feld. . 

6. The remaining approximately one-third of the outstanding and 
issued shares (141.375) of the capital stock of the corporate respond- 
ent Novelty Knitting Mills, Inc., have been and now are owned and 
registered on the books of the said corporation in the name of desig- 
nated trustees under a revocable inter vivos trust of Martin J. Feld, 
Settlor, dated January 12, 1944, for his own benefit during his life 
and thereafter for the benefit of his wife and children. 

7. Both of said trusts respectively, that created February 24, 1941, 
by Rose Feld, and that of January 12, 1944, established by Martin J. 
Feld, now deceased, are still presently in existence and operative 
under their respective terms and ownership of said shares of such 
capital stock is presently held as respectively provided in each of said 
trusts. 

8. Subsequent to the effective date of the Wool Products Labeling 
Act, and particularly during 1953, the corporate respondent Novelty 
Knitting Mills, Inc., manufactured for introduction, introduced, sold, 
distributed, delivered for shipment and offered for sale, in commerce, 
as “commerce” is defined in the Wool Products Labeling Act of 
1939, wool products, as “wool products” are defined therein. 

9. Certain of said wool products described as men’s sweaters were 
misbranded in that they were not stamped, tagged or labeled as 
required under the provisions of Section 4 (a) (2) of the Wool 
Products Labeling Act of 1939, and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

10. Said wool products, namely, men’s sweaters, were misbranded 
within the intent and meaning of said Act and the Rules and Regula- 
tions promulgated thereunder in that they were labeled or tagged by 
respondent as consisting of “100% Cashmere” and “100% Imported 
Cashmere”; whereas, in truth and in fact, said wool products did not 
consist of 100% Cashmere, being the hair or fleece of the Cashmere 
goat, but were composed of a blend of said cashmere combined with 
the wool of the genus sheep. 

11. Respondent, Novelty Knitting Mills, Inc., filed with the Com- 
mission, as provided by Section 9 of the Wool Products Labeling Act, 
continuing guarantees in the form provided by the Commission apph- © 
cable to its wool products for the year 1953 and other years. During 
the time the said guarantees were in effect, particularly during the’ 
year 1953, said respondent did manufacture for introduction, intro- 
duced, sold, transported and distributed in commerce the’ aforesaid 
misbranded wool products. Said respondent did not come within the 
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exception provided by Section 9 of said: Wool Products Labeling Act. 

12. Respondent, in the offering for sale of certain sweaters, pub- 
lished. advertisements in trade journals. Typical of the statements 
appearing in said advertisements are the following: 

Cash in on Cashmeres by Novelty 

Beautiful, soft cashmeres by Novelty offer the styling and craftsmanship 
that only 57 years of experience can bring. Feature these fine Cashmere 
Sweaters by Novelty— 

These cashmeres come to you individually packaged in cellophane lined 
boxes. 

13. Through the use of the word “cashmere,” respondent repre- 
sented that sweaters referred to in said advertisement were composed. 
entirely of “Cashmere” as the term “cashmere” is generally under- 
stood by a substantial portion of the purchasing public, namely, the 
hair or fleece of the Cashmere or Kashmir goat. In truth and in fact, 
said sweaters contained a substantial percentage of the wool of the 
genus sheep. 

CONCLUSIONS 


The acts and practices of the respondent Novelty Knitting Mills, 
Inc., as stipulated and now ‘found to be factually true, were and are 
in each particular, violative of the Wool Products Labeling Act of 
1939, and the Rules and Regulations of the Commission promulgated 
thereunder. And they constitute unfair and deceptive acts and prac- 
tices in commerce, within the intent and meaning of the Federal Trade 
Commission Act, and fully justify the order hereinafter made. But 
since the respondent denies the allegations of the complaint as to its 
competitive status with other corporations and individuals in com- 
merce and there is no proof, either of competition in commerce or of 
injury or tendency to injure competitors, it is concluded that respond- 
ent’s acts and practices have not been proved to be unfair methods of 
competition in commerce within the intent and meaning of said Act. 
See Hederal Trade Commission v. Raladam Co. (1931), 283 U. S. 
643, 652-654. 

The respondent Martin J. Feld having died on April 24, 1954, the 
complaint insofar as it relates to him individually and as an officer of 
said corporation, and doing business as Ascot Knitwear Company 
should be dismissed. 

7 ORDER 


It ts ordered, That the respondent’ Novelty Knitting Mills, Inc., a 
corporation, and its officers, and respondent’s representatives, agents 
and employees, directly or through any. corporate or other device, in 


423783—5 8——_46 


704 FEDERAL TRADE COMMISSION DECISIONS 
Order > $B 


connection with the introduction or manufacture for introduction into 
commerce, or the offering for sale, sale, transportation or distribution 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, and the Wool Products Labeling Act of 1939, of sweaters or 
other “wool products” as such products are defined in and subject to 
the Wool Products Labeling Act of 1939, which products contain, 
purport to contain or in any way are represented as containing “wool,” 
“reprocessed wool,” or “reused wool,” as those terms are defined in 
said Act, do forthwith cease and desist from misbranding or mis- 
representing such products by: 

(1) Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers therein ; 

(2) Failing to securely affix or to place on each such product a 
stamp, tag, label or other means of identification showing in a clear 
and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentages by weight of 
such fiber is five percentum or more and (5) the aggregate of all 
other fibers; 

(6) The maximum percentage of the total weight of such wool 
product of any non-fibrous loading, filling, or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce or in the offering for 
sale, sale, transportation, distribution or delivering for shipment 
thereof in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939. 

(3) Furnishing false guaranties when there is reason to believe the 
wool products so guaranteed may be introduced, sold, transported or 
distributed in commerce. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by Paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939. 

Provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said Act or the 
Rules and Regulations promulgated thereunder. 

It is further ordered, That the respondent, Novelty Knitting Mills, 
Ine., a corporation, and its officers, and respondent’s representatives, 
agents and employees, directly or through any corporate or other 
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device, in connection with the offering for sale, sale, or distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of sweaters or other wool products, do forthwith cease and desist 
from, directly or indirectly: 

Using the term “Cashmere” or any other word or words of similar 
import and meaning, either alone or in connection or conjunction with 
any other word or words to designate, describe or refer to any product 
which is not composed entirely of the hair of the Cashmere goat: 
PROVIDED, however, that in the case of a product composed in 
part of the hair of the Cashmere goat and in part of other fibers, 
such term may be used as descriptive of the Cashmere content if 
there are used in immediate connection or conjunction therewith in 
letters of at least equal size and conspicuousness, words truthfully 
designating such other constituent fibers. 

It is further ordered, That the complaint, insofar as it relates to the 
deceased respondent Martin J. Feld, individually and as an officer 
of Novelty Knitting Mills, Inc., and doing business as Ascot Knitwear 
Company, should be, and the same hereby is, dismissed. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent Novelty Knitting Mills, Inc., a 
corporation, and its officers shall within sixty (60) days after service 
upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have 
complied with the order to cease and desist [as required by said 
declaratory decision and order of January 29, 1955]. 
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Appearances HPL LIC: 


In THE MatTrTerR OF 
BARNES METAL PRODUCTS COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6225. Complaint, June 29, 1954—Decision, Feb. 8, 1955 


Consent order requiring 19 manufacturers of rain-carrying and drainage equip- 
ment—known as “rain goods’—to cease engaging in any planned common 
and concerted course of action to fix and maintain prices, discounts, etc., 
of said products; selling their products in accordance with any geographical 
zone system of delivered prices where the purpose or effect is to fix or 
maintain prices, discounts, ete.; exchanging price lists and discount sched- 
ules and corresponding with respect to them or deviations from them; 
maintaining classifications of customers; and maintaining resale prices 
except as permitted by the McGuire Act. 


Before Mr. Abner E. Lipscomb, hearing examiner. 

Mr. Paul H. LaRue, Mr. Lewis F. Depro and Mr. Everette Mac- 
Intyre for the Commission. 

Tenney, Sherman, Bentley & Guthrie, of Chicago, U1, for Barnes 
Metal Products Co. 

Whiteford, Hart, Carmody & Wilson, of Washington, D. C., for 
Berger Brothers Co., Lyon, Conklin & Co., Inc. and Benjamin P. 
Obdyke, Inc. 

Rosenthal & Goldhaber, of Brooklyn, N. Y., for L. Bieler and Sons, 
Inc. and Sheet Metal Manufacturing Co., Inc. 

Mr, Robert H. Duffy, of Terre Haute, Ind., for Braden Manufac- 
turing Co., Inc. 

Dinsmore, Shohl, Sawyer & Dinsmore, of Cincinnati, Ohio, for 
Cincinnati Elbow Co., Cincinnati Sheet Metal and Roofing Co., Inc. 
and The Ferdinand Dieckmann Co. 

Mayer, Friedlich, Spiess, Tierney, Brown & Platt, of Chicago, 
Ill., for Inland Steel Products Co. 

O’Connor, Thomas, McDermott & Wright, of Dubuque, Ia., for 
Klauer Manufacturing Co. 

Johns, Roraf, Pappas & Flaherty, of La Crosse, Wis., for La 
Crosse Steel Roofing and Corrugating Co. 

Mr. Howard W. Robbins, of Boston, Mass., for Lamb & Ritchie Co. 

Irwin & Kevlin, of Philadelphia, Pa., for Benjamin P. Obdyke, Inc. 

Benton, Benton, Luedeke & Rhoads, of Newport, Ky., for Newport 
Steel Corp. 


BARNES METAL PRODUCTS CO. ET AL. 707 
706 Complaint 


Baker, Hostetler & Patterson, of Cleveland, Ohio, for Reeves Steel 
& Manufacturing Co. 

Mr. H. C. Lumb, Mr. W. J. De Lancey and Mr, A. J. Gentholts, 
of Cleveland, Ohio, for Republic Steel Corp. 

Mr. William W. Cohan and Mr. Morton J. Simon, of Philadelphia, 
Pa., for Samuel A. Schecter. 

Schmidt, Hugus & Laas and Mr. J. E'. Bruce, of Wheeling, W. Va., 
for Wheeling Corrugating Co. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the parties, herein- 
after referred to as respondents, have violated the provisions of Sec- 
tion 5 of the said Federal Trade Commission Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint and states its 
charges in these respects as follows: 

Paragrary 1. The respondent, Barnes Metal Products Company, 
is a corporation organized, existing and doing business under and 
by virtue of the laws of the State of Illinois, with its principal office 
and place of business located at 4425 West 16th Street, Chicago, Illinois. 

Respondent, Berger Brothers Company, is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Pennsylvania, with its principal office and place of business 
located at 229 Arch Street, Philadelphia, Pennsylvania. 

Respondent, L. Bieler and Sons, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its principal office and place of business 
located at 35-42 41st Street, Long Island City, New York. 

Respondent, Braden Manufacturing Company, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of the 
laws of the State of Indiana, with its principal office and place of 
business located at 431 North 14th Street, Terre Haute, Indiana. 

Respondent, Cincinnati Elbow Company, is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of the 
State of Ohio, with its principal office and place of business located 
at 221 Eastern Avenue, Cincinnati, Ohio. 

Respondent, Cincinnati Sheel Metal and Roofing Company, Inc., 
is a corporation organized, existing and doing business under and 
by virtue of the laws of the State of Ohio, with its principal office 
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and place of business located at 230 East Front Street, Cincin- 
nati, Ohio. ' 

Respondent, The Ferdinand Dieckmann Company, is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Ohio, with its principal office and place of busi- 
ness located at 180 Harrison Avenue, Cincinnati, Ohio. 

Respondent, Inland Steel Products Company, a wholly owned sub- 
sidiary of Inland Steel Company, is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
Delaware, with its principal office and place of business located at 
4101 West Burnham Street, Milwaukee, Wisconsin. This respondent. 
was originally incorporated under the name of Milwaukee Corrugated 
Steel Company, and was acquired by the Inland Steel Company, 
after which the corporate name was changed to Inland Steel Prod- 
ucts Company. 

Respondent, Klauer Manufacturing Company, is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Iowa, with its principal office and place of business 
located at 9th & Washington Streets, Dubuque, Iowa. 

Respondent, La Crosse Steel Roofing and Corrugating Company, 
is a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Wisconsin, with its principal office 
and place of business located at 227 Jay Street, La Crosse, Wisconsin. 

Respondent, Lamb & Ritchie Company, is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
Commonwealth of Massachusetts, with its principal office and place of 
business located at Cambridge, Massachusetts. 

Respondent, Lyon, Conklin & Company, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Maryland, with its principal office and place of busi- 
ness located at Race & McComas Streets, Baltimore, Maryland. 

Respondent, The New Delphos Manufacturing Company, is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Ohio, with its principal office and place 
of business located at 102 South Pierce Street, Delphos, Ohio. 

Respondent, Benjamin P. Obdyke Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Delaware, with its principal office and place of business lo- 
cated at 443-453 North 8th Street, Philadelphia, Pennsylvania. 

Respondent, Newport Steel Corporation, is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Indiana, with its principal office and place of business located 
at 9th & Lowell Streets, Newport, Kentucky. 
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Respondent, Reeves Steel & Manufacturing Company, is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of Ohio, with its principal office and place of 
business located at 187 Iron Avenue, Dover, Ohio. 

Respondent, Republic Steel Corporation, is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New Jersey. It is engaged in the manufacture, sale and dis- 
tribution of rain carrying equipment, through the Berger Manufac- 
turing Division, which maintains its principal office and place of busi- 
ness at 1038 Belden Avenue, N.E., Canton, Ohio. The Berger Manu- 
facturing Division was originally an Ohio corporation, which was ac- 
quired by respondent, Republic Steel Corporation, in 1930, and there- 
after dissolved and operated as a division of said respondent. 

Respondent, Samuel A. Schecter, is an individual doing business 
under the trade name Schecter Brothers Company, with his principal 
office and place of business located at Hancock and Huntington 
Streets, Philadelphia, Pennsylvania. 

Respondent, Sheet Metal Manufacturing Company, Inc., is a cor- 

poration organized, existing and doing business under and by virtue 
of the laws of the State of New York, with its principal office and 
place of business located at 941-953 Myrtle Avenue, Brooklyn, New 
York, . 
Respondent, Wheeling Corrugating Company, a wholly owned sub- 
sidiary of Wheeling Steel Corporation, is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of West Virginia, with its principal office and place of business 
located at Wheeling Steel Building, Wheeling, West Virginia. 

Par. 2. Each of the above respondents manufactures, sells and dis- 
tributes rain carrying and drainage equipment, hereinafter referred to 
as “rain goods.” 

There are two general categories of rain goods, namely, footage items 
and accessories. Footage items comprise conductor pipe, gutter and 
eaves trough. Included in the category of rain goods designated as 
accessories are elbows, shoes, mitres, end-pieces, caps, outlets, slip- 
joint connections, funnels, cutoffs, hangers, hooks, circles and strainers. 
Both categories of these products are fabricated from galvanized steel, 
16 ounce copper, stainless steel and aluminum sheets, and from Toncan 
and Armco, which are registered trade-marks designating metal alloys 
manufactured by Republic Steel Corporation and the American Roll- 
ing Mill Company, respectively. Rain goods are manufactured by re- 
spondents in standardized sizes and weights. 

Respondent manufacturers sell and distribute rain goods to each 
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other and to other manufacturers of rain goods, and to jobbers and 
dealers (hardware stores and applicators or roofers) at different dis- 
counts for each of these classes of customers. 

Footage items are sold by respondent manufacturers on a zone de- 
livered price basis, with different delivered prices between zones, while 
accessories are sold at uniform delivered prices which are identical 
for all the respondents at any given time throughout the United 
States. 

Par. 8. In the course and conduct of their respective businesses, 
respondent manufacturers sell and distribute rain goods to purchasers 
thereof located in various States of the United States, and cause same, 
when sold, to be transported to purchasers thereof who are located in 
States other than the States of origin of said shipments. Respondent 
manufacturers maintain, and at all times herein mentioned, have main- 
tained a regular course of trade in commerce in rain goods between and 
among the several States of the United States and in the District of 
Columbia. 

Par. 4. Respondent manufacturers, in the course and conduct of 
their businesses in the manufacture, sale and distribution of rain goods, 
are in substantial competition, except as such competition has been re- 
strained or destroyed, as hereinafter set forth, with each other and 
with others who are likewise engaged in the manufacture, sale and dis- 
tribution of rain goods in commerce. 

Respondent manufacturers sell in excess of 50% of the dollar volume 
of rain goods produced in the United States, and have been and are now 
the dominant factor in the industry with power to determine and 
control, and have determined and controlled, the prices at which rain 
goods are sold to the various classes of purchasers of such products. 

Par. 5. Respondent manufacturers have entered into, and for more 
than three years last past, have been and are now carrying out a 
conspiracy, combination, agreement, understanding and planned com- 
mon course of action to fix and maintain uniform delivered prices, 
discounts, terms and conditions of sale at which rain goods have been 
and are sold by respondent manufacturers with the purpose and 
effect of restricting, restraining and eliminating price competition in 
the offering for sale, sale and distribution of such products in 
interstate commerce. 

Par. 6. Pursuant to, and as a part of said conspiracy, combination, 
agreement, understanding and planned common course of action, and 
in furtherance thereof, respondents have adopted and carried out the 
following uniform policies: . 
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1. fixing and maintaining - uniform prices, discounts, terms and 
conditions of sale of rain goods; 

2. fixing and maintaining standard list prices, discounts, terms and 
conditions of sale for accessories, so that all respondent manufacturers 
are enabled to, and do, sell suoh products, at. uniform and identical 
delivered prices throughout the nation; 

3. maintaining a uniform system of zones, for the sale of. footage 
items whereby the United States is divided into certain definite geo- 
graphical zones which have been fixed on the basis of State, county, 
city and township lines. (As of September, 1952, the Giddens had 
divided the country into seven geographical zones, with all of the 
respondents selling in one or more of. said zones, and some of them 
selling in all zones. AJ] of the respondents have, and do, designate 
the Central Zone as their base zone, which zone, as of the aforesaid 
date, included the States of Tlinois, Indiana, Iowa, Kentucky, Ohio, 
Michigan, Minnesota, Wisconsin, parts of Missouri, New York, Penn- 
sylvania and West Virginia, and the cities of Fargo, Nogthal aka 
Sioux Falls, South Dakota, and Omaha, Nebraska. The boundaries 
of each of said zones are identical for each of the respondent manu- 
facturers selling said products in that zone.) By the use of said uni- 
form zone system, all respondents are enabled to and do offer for 
sale and sell said products at the same prices for all localities within 
a given zone, regardless of the point of origin of shipment of said 
products; 

4, fixing and maintaining standard list prices and discount differen- 
tials between zones, as well as the terms and conditions of sale for all 
footage items; by the employment of such a policy, the respondents 
are enabled to, and do, offer for sale and sell, rain goods of this cate- 
gory at uniform and identical delivered prices for each class of 
purchasers located within a given zone; . 

5. maintaining as part of said uniform zone system, an arrange- 
ment for the sale of footage items whereby, regardless of the zone from 
which said items may be actually shipped by any respondent, the 
purchase thereof is required to pay a delivered price which the re- 
svondents have fixed for shipments originating in the Central Zone. 

Par. 7, Furthermore, as part of, and in order to effectuate and carry 
out said conspiracy, combination, agreement, understanding ~and 
planned common course of action, and the aforedescribed policies, the 
respondents have performed, and are still sueke aie, Sie: following 
acts and practices: 

1. have met together for the purpose. of’ revising standard list: prices 
and discounts (such a meeting was held by representatives of a major- 
ity of respondents on November 9, 1950, at Cincinnati, Ohio) ; 
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2. have agreed upon, and adopted, revised standard list prices and 
discounts for the sale of rain goods; 

3. have disseminated and exchanged among themselves their respec- 
tive price lists and discount schedules, in order to facilitate and main- 
tain uniformity of delivered prices for rain goods; 

4. have corresponded among themselves with respect to current list 
prices and discounts and deviations therefrom by any of respondent 
manufacturers; 

5. have established and maintained uniform classifications of cus- 
tomers, in order to facilitate and maintain uniformity of delivered 
prices for rain goods; 

6. have fixed, adopted and maintained prices, discounts, terms and 
conditions of sale at which respondent manufacturers have resold, and 
are now reselling, rain goods purchased from other respondent 
manufacturers. 

Par. 8. Each of the respondent manufacturers acted in concert with 
one or more of the other respondents in carrying out one or more of 
the policies, acts and practices hereinbefore described. 

Par. 9. The results and effects of the aforesaid conspiracy, combina- 
tion, agreement, understanding and planned common course of action, 
and the policies, acts and practices adopted and carried out as part of 
and pursuant thereto, have been, and are, to tend: 

1. to hinder, lessen and suppress competition in prices, terms and 
conditions of sale between and among respondent manufacturers of 
rain goods; 

2. to duly enhance the prices of that category of rain goods desig- 
nated footage items, inasmuch as all purchasers of same, who are lo- 
cated in zones other than the Central Zone, are required to pay higher 
prices in purchasing such products from those respondent manufac- 
. turers located in their respective geographical areas than they would 
have to pay but for the use of the zone system, under which delivered 
prices are arbitrarily determined as if all shipments originated in 
the Central Zone ; 

8. to further restrict competition between and among respondent 
manufacturers, since many of them, who are located in zones other 
than the Central Zone, find it unprofitable to absorb freight costs and 
thus refrain from making sales of footage items to prospective pur- 
chasers who are located in zones which would entail such absorption ; 

4. to deprive the purchasing public of the advantages which it would 
derive if competition between and among respondents in the sale 
of rain goods in “commerce” were not restrained and restricted in the 
manner and by the methods hereinbefore set forth. 
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_ Par. 10. The acts and practices of respondent manufacturers, as 
hereinbefore alleged, have a dangerous tendency unduly to hinder com- 
petition, because they have promoted and contributed to the suppres- 
sion, elimination and prevention of price competition between and 
among respondents in the manufacture and sale of rain goods in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
and such acts and practices, all and singularly, are to the prejudice 
and injury of the public and constitute unfair acts and practices and 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of the Federal Trade Commission Act. 


DEcISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated February 8, 1955, the 
initial decision in the instant matter of hearing examiner Abner E. 
Lipscomb, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY ABNER E, LIPSCOMB, HEARING EXAMINER 


The complaint in this proceeding charges the respondents with hav- 
ing entered into and with having carried out, for three years last past, 
a combination, agreement, understanding and common course of action 
to fix and maintain uniform delivered prices, discounts, terms and 
conditions of sale at which rain goods have been sold by respondents, 
with the purpose and effect of restricting, restraining and eliminating 
price competition in the offering for sale, sale and distribution of such 
products in interstate commerce, in violation of the provisions of Sec- 
tion 5 of the Federal Trade Commission Act. 

Rain goods are described in the complaint as being divided into 
“x * * two general categories, namely, footage items and accessories. 
Footage items comprise conductor pipe, gutter and eaves trough. In- 
cluded in the category of rain goods designated as accessories are el- 
bows, shoes, mitres, end-pieces, caps, outlets, slip-joint connections, 
funnels, cutoffs, hangers, hooks, circles and strainers. Both categories 
of these products are fabricated from galvanized steel, 16-ounce cop- 
per, stainless steel and aluminum sheets, and from Toncan and Armco, 
which are registered trade-marks designating metal alloys manufac- 
tured by Republic Steel Corporation and the American Rolling Mill 
Company, respectively. Rain goods are manufactured by respondents 
in standardized sizes and weights.” 
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On December 8, 1954, all the respondents except Samuel Schecter, 
a copartner with Florence Schecter, Administratrix of the Etate: of 
Morris Schecter, Deceased, trading as Schecter Brothers Co. (errone- 
ously designated in the complaint as Samuel A. Schecter, an individual 
doing business as Schecter Brothers Company) entered into an agree- 
ment with counsel supporting the complaint and, pursuant thereto, 
submitted to the hearing examiner a Stipulation For Consent Order 
disposing of all the issues as to them involved in this proceeding. On 
the same date counsel supporting the complaint rested his case as to 
respondent Schecter without having presented any evidence in support 
of the allegations of the complaint insofar as they relate to said re- 
spondent, averring that the state of the potential evidence as to this 
respondent was such that he did not deem it in the public interest to 
proceed against this respondent alone. It appears, therefore, that 
the complaint insofar as it relates to respondent Schecter should be 
dismissed. Accordingly, as used hereinafter, the word “respondents” 
will refer only to those respondents who signed the Stipulation For 
Consent Order. 

The respondents are identified therein as follows: 

Respondent Barnes Metal Products Company is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Illinois, with its principal office and place of business 
located at 4425 West 16th Street, Chicago, [linois, 

Respondent Berger Brothers Company is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Pennsylvania, with its principal office and place of business 
located at 229 Arch Street, Philadelphia, Pennsylvania. 

Respondent L. Bieler and Sons, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its principal office and place of business 
located at 35-42 41st Street, Long Island City, New York. 

Respondent Braden Manufacturing Company, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Indiana, with its principal office and place of 
business located at 431 North 14th Street, Terre Haute, Indiana. 

Respondent Cincinnati Elbow Company is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Ohio, with its principal office and place of business located at 
221 Kastern Avenue, Cincinnati, Ohio. ff 

Respondent Cincinnati Sheet Metal and Roofing Company, Inc., is 
@ corporation organized, existing and doing business under and by 
virtue of the laws of the State of Ohio, with its principal office and 
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place of business located at 230 East Front Street, Cincinnati, Ohio. 

Respondent The Ferdinand Dieckmann Company is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Ohio, with its principal office and place of business 
located at 180 Harrison Avenue, Cincinnati, Ohio. 

Respondent Inland Steel Products Company, a wholly-owned sub- 
sidiary of Inland Steel Company, is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
Delaware, with its principal office and place of business located at 
4101 West Burnham Street, Milwaukee, Wisconsin. This respondent 
was originally incorporated under the name of Milwaukee Corrugated 
Steel Company, and was acquired by the Inland Steel Company, after 
which the corporate name was changed to Inland Steel Products 
Company. 

Respondent Klauer Manufacturing Company is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Iowa, with its principal office and place of business 
located at 9th & Washington Streets, Dubuque, Iowa. 

Respondent La Crosse Steel Roofing and Corrugating Company is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Wisconsin, with its principal office 
and place of business located at 227 Jay Street, La Crosse, Wisconsin. 

Respondent Lamb & Ritchie Company is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
Commonwealth of Massachusetts, with its principal office and place of 
business located at Cambridge, Massachusetts. 

Respondent Lyon, Conklin & Company, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of | 
the State of Maryland, with its principal office and place of business 
located at Race & McComas Streets, Baltimore, Maryland. 

Respondent The New Delphos Manufacturing Company is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of Ohio, with its principal office and place of 
business located at 102 South Pierce Street, Delphos, Ohio. 

Respondent Benjamin P. Obdyke Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Delaware, with its principal office and place of business located 
at 443-453 North 8th Street, Philadelphia, Pennsylvania. 

Respondent Newport Steel Corporation is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Indiana, with its principal office and place of business located 
at 9th & Lowell Streets, Newport, Kentucky. 
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Respondent Reeves Steel & Manufacturing Company is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Ohio, with its principal office and place of 
business located at 187 Iron Avenue, Dover, Ohio. 

Respondent Republic Steel Corporation is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New Jersey. It is engaged in the manufacture, sale and 
distribution of rain-carrying equipment, through the Berger Manu- 
facturing Division, which maintains its principal office and place of 
business at 1038 Belden Avenue, N. E., Canton, Ohio. The Berger 
Manufacturing Division was originally an Ohio corporation, which 
was acquired by respondent Republic Steel Corporation in 1930 and 
thereafter dissolved and operated as a division of said respondent. 

Respondent Sheet Metal Manufacturing Company, Inc., is a corpo- 
ration organized, existing and doing business under and by virtue of: 
the laws of the State of New York, with its principal office and place 
of business located at 941-953 Myrtle Avenue, Brooklyn, New York. 

Respondent Wheeling Corrugating Company, a wholly-owned sub- 
sidiary of Wheeling Steel Corporation, is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of West Virginia, with its principal office and place of business. 
located at Wheeling Steel Building, Wheeling, West Virginia. 

Respondents admit all the jurisdictional allegations set forth in the 
complaint, and agree that the record herein may be taken as if the 
Commission had made findings of jurisdictional facts in accordance 
therewith. They request, in effect, that their answers heretofore made 
to the complaint herein be withdrawn, and expressly waive hearing 
before the hearing examiner or the Commission, the making of find- 
ings of fact or conclusions of law by the hearing examiner or the 
Commission, the filing of exceptions and oral argument before the 
Commission, and all further and other proceedings before the hearing 
examiner or the Commission to which they may be entitled under the 
Federal Trade Commission Act or the Rules of Practice of the Com- 
mission. 

Tt is agreed by respondents that the order contained in the stipu- 
lation shall have the same force and effect as if made after full hearing, 
presentation of evidence and findings and conclusions thereon. They 
specifically waive any and all right, power or privilege to challenge 
or contest the validity of the order entered in accordance with their 
stipulation. They also agree that said Stipulation For Consent Order, 
together with the complaint, shall constitute the entire record in this 
proceeding. Inasmuch as this initia] decision, and the decision of 
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the Commission, if it affirms such initial decision, must hereafter also- 
become part of the record, the aforesaid provision of the stipulation 
is interpreted to mean that it is agreed that the complaint and Stipu- 
lation For Consent Order shall constitute the entire record upon 
which the initial decision herein shall be based. 

The stipulation sets forth that the complaint herein may be used 
in construing the terms of the aforesaid order, which may be altered, 
modified or set aside in the manner provided by statute for orders of 
the Commission. 

The stipulation further provides that the signing of the Stipulation. 
For Consent Order is for settlement purposes only, and does not con- 
stitute an admission by any respondent that it has violated the law 
as alleged in the complaint. 

In view of the facts outlined above, and the further fact that the 
order embodied in said stipulation differs from the order accompany- 
ing the complaint only in that it contains a proviso which in no wise 
detracts from the effectiveness of the order, it appears that such order 
will safeguard the public interest to the same extent as could be ac- 
complished by full hearing and all other adjudicative proceedings 
waived in said stipulation. Accordingly, in consonance with the terms 
of the aforesaid stipulation, the hearing examiner accepts the Stipu- 
lation For Consent Order submitted herein; grants the request that 
respondents’ answers heretofore made to the complaint herein be with- 
drawn; finds that this proceeding is in the public interest, and issues. 
the following order: 

It is ordered, That Barnes Metal Products Company, a corporation, 
Berger Brothers Company, a corporation, L. Bieler and Sons, Inc., a 
corporation, Braden Manufacturing Company, Inc., a corporation, 
Cincinnati Elbow Company, a corporation, Cincinnati Sheet Metal 
and Roofing Company, Inc., a corporation, The Ferdinand Dieckmann 
Company, a corporation, Inland Steel Products Company, a corpora- 
tion, Klauer Manufacturing Company, a corporation, La Crosse Steel 
Roofing and Corrugating Company, a corporation, Lamb & Ritchie 
Company, a corporation, Lyon, Conklin & Company, Inc., a corpora- 
tion, The New Delphos Manufacturing Company, a corporation, Ben- 
jamin P. Obdyke, Inc., a corporation, Newport Steel Corporation, 
a corporation, Reeves Steel & Manufacturing Company, a corpora- 
tion, Republic Steel Corporation, a corporation, Sheet Metal Manu- 
facturing Company Inc., a corporation, and Wheeling Corrugating 
Company, a corporation, respondents herein, and respondents’ agents, 
representatives, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and distri- 
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bution of rain goods in Commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
entering into, continuing, cooperating in, or carrying out any planned 
common and concerted course of action, understanding, agreement, 
or conspiracy between or among any two or more of said respond- 
ents, or between any one or more of said respondents and others not 
parties hereto, to do or perform any of the following acts: 

1. fixing, adopting, maintaining, or adhering to, by any means or 
methods, the prices, discounts, terms or conditions of sale of said 
products ; 

2. adopting, adhering to, maintaining, or selling in accordance with 
any geographical zone system of delivered prices where the purpose 
or effect, directly or indirectly, is to fix or maintain prices, discounts, 
terms or conditions of sale of said products; 

3. disseminating or exchanging among themselves their respective 
price lists and discount schedules for the purpose or with the effect of 
fixing or maintaining prices for said products; . 

4, corresponding among themselves with respect to current list 
prices and discounts and deviations therefrom by any of respondent 
manufacturers, where the purpose or effect, directly or indirectly, is 
to fix or maintain prices, discounts, terms or conditions of sale of said 
products; 

5. establishing or maintaining classifications of customers ; 

6. fixing, adopting, or maintaining prices, discounts, terms or con- 
ditions of sale at which any respondent manufacturer offers for resale 
or resells any of said products which he has purchased or secured 
from any other respondent manufacturer, 

Provided, That nothing herein contained shall be construed to limit 
or otherwise affect any right with respect to resale price maintenance 
contracts or arrangements which any of the respondents may have 
under Section 5 of the Federal Trade Commission Act as amended 
by the McGuire Act (Public Law 542, 82d Cong., Chap. 745, Second 
Session, Approved July 14, 1952). 

It is further ordered, That the answers to the complaint herein here- 
tofore submitted by all respondents, except respondent Samuel 
Schecter, be, and the same hereby are, withdrawn from the record. 

It is further ordered, That the complaint herein, insofar as it re- 
lates to respondent Samuel Schecter, be, and the same hereby is, 
dismissed. 
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ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That respondents Barnes Metal Products Company, a 
corporation, Berger Brothers Company, a corporation, L. Bieler and 
Sons, Inc., a corporation, Braden Manufacturing Company, Inc., a 
Eecreran: Cincinnati Elbow Company, a corporation, Cannes 
Sheet Metal and Roofing Company, Inc., a corporation, The Ferd- 
inand Dieckmann Company, a ottenaetl tone Inland Steel Products 
Company, a corporation, Klauer Manufacturing Company, a corpora- 
tion, La Crosse Steel Roofing and Corrugating Company, a corpora- 
tion, Lamb & Ritchie Company, a corporation, Lyon, Conklin & Com- 
pany, Inc., a corporation, The New Delphos Manufacturing Com- 
pany, a corporation, Benjamin P. Obdyke, Inc., a corporation, New- 
port Steel Corporation, a corporation, Reeves Steel & Manufacturing 
Company, a corporation, Republic Steel Corporation, a corporation, 
_ Sheet Metal Manufacturing Company, Inc., a corporation, and 
Wheeling Corrugating Company, a corporation, shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of February 8, 1955]. 
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In THE MarTrer oF 


RUBEN SHAFFER TRADING AS B & W SALES 
COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6257. Complaint, Nov. 3, 1954—Decision, Feb. 8, 1955 


Consent order requiring a seller in Baltimore, Md., to cease supplying others with 
push cards, etc., and selling or otherwise disposing of any merchandise, in- 
cluding Scotch Koolers, aluminum tumblers, chairs, and cameras, by means 
of a game of chance. 

Before Ur. William L. Pack, hearing examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Ruben Shaffer, an 
individual trading as B & W Sales Company, hereinafter referred to 
as respondent, has violated the provisions of said Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent Ruben Shaffer is an individual trading 
and doing business as B & W Sales Company with his office and 
principal place of business located at 113 West Fayette Street in the 
city of Baltimore, Maryland. Respondent is now, and for more than 
six months last past has been, engaged in the sale and distribution of 
various articles of merchandise, including but not limited to Scotch 
Koolers, aluminum tumblers, chairs, and cameras and has caused 
said merchandise, when sold, to be transported from his place of busi- 
ness in Baltimore, Maryland, to purchasers thereof located in the 
various States of the United States other than in Maryland, and in 
the District of Columbia. 

There is now and has been for more than six months last past a sub- 
stantial course of trade by respondent in such merchandise in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, between and among the various States of the United States and 
in the District of Columbia. 


Par. 2. In the course and conduct of his business, as described in 
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Paragraph 1 hereof, respondent, in soliciting the sale of and in selling 
and distributing his merchandise, furnishes and has furnished various 
plans of merchandising which involve the operation of games of 
chance, gift enterprises or lottery schemes when said merchandise is 
sold and distributed to the purchasing and consuming public. Among’ 
the methods and sales plans adopted and used by respondent, and 
which is typical of the practices of respondent, is the following: 

Respondent distributes, and has distributed, to members of the pub- 
lic, certain literature and instructions, including, among other things, 
push cards, order blanks and circulars which include thereon illus- 
trations and descriptions of said merchandise. Said circulars explain 
respondent’s plan of selling and distributing his merchandise and of 
allotting it as premiums or prizes to the operators of said push cards; 
and as prizes to members of the purchasing and consuming public who 
purchase chances or pushes on said cards. One of respondent’s said 
push cards bears 35 feminine names with ruled columns on the back 
of said cards for writing in the name of the purchaser of the push 
corresponding to the feminine name selected. Said push card has 35 
partially perforated discs. Each of said discs bears one of the names 
corresponding to one of those on the list. Concealed within each disc 
is a number which is disclosed only when the customer or purchaser 
pushes or separates a disc from the card. The push card also has a 
larger or master seal or disc and concealed within the master seal is 
one of the names appearing on the discs. The person selecting the 
name corresponding with the one under the master seal receives his 
choice of one of four articles of merchandise. The push card bears the 
following legend or instructions: 


NAMB UNDER SEAL RECEIVES 
CHOICE OF ONE GIFT 
Scotch Kooler 
Set of 8 Aluminum Tumblers 
Aluminum Folding Chair 


Spartus Synchronized Box Camera 


Nos. 1 to 44 (Here TOTAL 
Pay as Drawn Master $12.24 
Nos. Over 44 Seal) 


Pay Only 44¢ 
(Under which appear 35 discs 
hereinabove referred to) 
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Sales of respondent’s merchandise by means of said push cards are 
made in accordance with the above-described legend or instructions. 
Whether a purchaser receives an article of merchandise or receives 
nothing for the amount of money paid and the amount to be paid for 
a chance to receive any of the merchandise are thus determined wholly 
by lot or chance. Al of the articles of merchandise have a value sub- 
stantially greater than the price to be paid for any one of the chances 
or pushes. 

Respondent furnishes and has furnished various other push cards 
accompanied by order blanks, instructions and other printed matter 
for use in the sale and distribution of his merchandise by means of 
games of chance, gift enterprises or lottery schemes. The sales plans 
or methods involved in the sale of all of said merchandise by means of 
said other push cards is the same as that hereinabove described, vary- 
ing only in detail as to the merchandise distributed and the prices of 
chances and the number of chances on each card. 

Par. 3. The persons to whom respondent furnishes and has furnished 
said push cards use the same in selling and distributing respondent’s 
merchandise in accordance with the aforesaid sales plans. Respond- 
ent thus supplies to and places in the hands of others the means of 
conducting games of chance, gift enterprises or lottery schemes in the 
sale of his merchandise in accordance with the sales plan hereinabove 
set forth. The use by respondent of said sales plans or methods in the 
sale of his merchandise and the sale of said merchandise by and 
through the use thereof and by the aid of said sales plans or methods is 
a practice which is contrary to an established public policy of the 
Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons are attracted by 
said sales plans or methods used by respondent and the element of 
chance involved therein and thereby are induced to buy and sell re- 
spondent’s merchandise. 

The use by respondent of a sales plan or method involving distribu- 
tion of merchandise by means of chance, lottery or gift enterprise is 
contrary to the public interest and constitutes an unfair act and 
practice in commerce within the intent and meaning of the Federal 
Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 
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DEcISION OF THE Com™MISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and. 
Order to File Report of Compliance”, dated February 8, 1955, the ini- 
tial decision in the instant matter of hearing examiner William L. 
Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


The complaint in this matter charges respondent with violation of 
the Federal Trade Commission Act through the use of lottery methods 
in the sale and distribution of his merchandise. A stipulation has now 
been entered into by respondent and counsel supporting the complaint 
which provides, among other things, that respondent admits all of the 
jurisdictional allegations in the complaint; that the filing of an an- 
swer to the complaint is waived, and that the complaint and stipula- 
tion shall constitute the entire record in the proceeding; that the in- 
clusion of findings of fact and conclusions of law in the decision 
disposing of this matter is waived, together with any further proce- 
dural steps before the hearing examiner and the Commission to which 
respondent may be entitled under the Federal Trade Commission Act 
or the Rules of Practice of the Commission; that the order hereinafter 
set forth may be entered in disposition of the proceeding, such order 
to have the same force and effect as if made after a full hearing, pres- 
entation of evidence, and findings and conclusions thereon, respondent, 
specifically waiving any and all right, power and privilege to chal- 
lenge or contest the validity of such order; that the complaint may be 
used in construing the terms of the order; and that the order may be 
altered, modified or set aside in the manner provided by statute for 
other orders of the Commission. 

It appearing that the proceeding is in the public interest, the stipu- 
lation is hereby accepted and made a part of the record and the follow- 
ing order issued : 

ORDER 


It is ordered, 'That respondent Ruben Shaffer, an individual trad- 
ing under the trade name B & W Sales Company, or under any other 
name or names, and his representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale or distribution of scotch koolers, aluminum tum- 
blers, chairs, cameras or other articles of merchandise in commerce, 
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as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from : 

1. Supplying to or placing in the hands of others push cards or 
other lottery devices, either with merchandise or separately, which 
said push cards or other lottery devices are designed or intended to be 
used in the sale or distribution of merchandise to the public by means 
of a game of chance, gift enterprise or lottery scheme. 

2. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise or lottery scheme. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall within sixty (60) 
days after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
he has complied with the order to cease and desist [as required by said 
declaratory decision and order of February 8, 1955]. 


RA-PID-GRO CORP. ET AL. 420 


Complaint 


In THE MArTrTeR OF 
RA-PID-GRO CORPORATION ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6267. Complaint, Dec. 2, 1954—Decision, Feb. 8, 1955 


Consent order requiring a corporate seller in Dansville, N. Y., to cease misrepre- 
senting in advertising the effectiveness on plants, shrubs, and trees of its 
“Ra-Pid-Gro” chemical fertilizer, the economy afforded by its use, and its 
superior quality as compared with other fertilizers. 


Before Ur. Harl J. Kolb, hearing examiner. 
Mr. William L. Pencke for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Ra-Pid-Gro Corpora- 
tion, a corporation, and Thomas P. Reilly, individually and as an 
officer of said corporation, hereinafter referred to as respondents, have 
violated the provisions of said Act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: . 

Paracraru 1. Ra-Pid-Gro Corporation is a corporation, organized 
and existing under the laws of the State of New York. The principal 
office and place of business of said respondents in 88 Ossian Street, 
Dansville, New York. 

Individual respondent Thomas P. Reilly is president of corporate 
respondent. He formulates the policies and directs and controls the 
practices and activities of said respondent. 

Par. 2. For more than two years last past, said corporate respondent 
has been and is now engaged in the sale and distribution of a chemical 
fertilizer, designated Ra-Rip-Gro, designed to be used as a liquid fer- 
tilizer by the addition of water. 

When sold, respondent Ra-Pid- Gro Corporation ships said prod- 
uct to purchasers thereof located in various States of the United 
States other than the State of New York. Said respondent main- 
tains, and at all times mentioned herein has maintained, a substan- 
tial course of trade in commerce in said product. 
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Par. 3. In the course and conduct of said business and for the pur- 
pose of inducing the purchase of said product, respondents have made 
and are now making many statements and representations concerning 
said product by means of advertisements inserted in newspapers and 
magazines having a national circulation, and by pamphlets, folders, 
and other advertising material distributed by respondents and their 
dealers in various States of the United States. Typical, but not all 
inclusive of such representations, are the following: 


Ra-Pid-Gro was * * * 

First to combine a complete formula for the feeding of all trees and plants. 

Ra-Pid-Gro contains all the known chemical trace elements, and vitamins 
necessary for growth and production, and for vigorous, healthy plant life, 

First to put up a complete fertilizer or plant food in highly concentrated form 
without a filler. 

Fed regularly as directed, your plants will thrive and grow under the most 
adverse conditions, when others are stunted, shriveling and dying. 

You get results that can’t be matched by any other fertilizer or plant food. 

Ra-Pid-Gro is a miracle working concentrated food that helps nature, bring 
out the best in your flowers, fruits, vegetables and ornamental tree. 

Ra-Pid-Gro insures success, for it speeds up production and assures an abun- 
dant crop. 

Saves dying trees, shrubs, many plants given up for dead will respond to 
applications of Ra-Pid-Gro, 

Save all your trees, shrubs and plants by dipping them in a solution of 
Ra-Pid-Gro before planting, 

Some chemicals in solid form dissolve immediately, Others require months 
in which to dissolve. Therefore at no time is a plant getting a balanced diet 
from the usual dry fertilizer. The answer is liquid fertilizer—composed, not 
of one chemical or a few chemicals, but all the required chemicals and trace 
elements. : 

Ordinary fertilizers need rain or artificial watering to make them available 
to plant life. 

All trees and plants require a liquid diet. It is impossible for them to feed 
on solids. 

Ra-Pid-Gro obsoletes former fertilizing methods. 

First to germinate grass in four days. 

Use any quantity on foliage and roots—it won’t burn. 

Ra-Pid-Gro costs less. 

One pound of Ra-Pid-Gro makes 176 lbs. of liquid fertilizer. 

One pound of Ra-Pid-Gro is the equivalent of 100 pounds of any other fertilizer 
you may have used in the past, 

One pound of Ra-Pid-Gro (at $1.25) is the equivalent of 100 pounds of regular 
powder fertilizer (at $4.25). 

Ra-Pid-Gro is 100% usable by plants. 

Every bit is 100% plant food and when applied in solution it is immediately 
absorbed by plant roots. 

Ra-Pid-Gro applied to foliage enters the sap stream at once supplying imme- 
diately a complete, balanced food formula. 
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Ra-Pid-Gro combines in proper proportions the vitamins necessary for human, 
animal or plant life. By feeding it to your vegetable garden, you not only 
benefit your vegetables, but you thereby help overcome the deficiencies in your 
own diet. 

Par. 4. By means of the foregoing representations and many 
others similar thereto but not specifically set out herein, respondents 
represent, directly or by implication: 

1. That Ra-Pid-Gro is a complete chemical fertilizer, containing 
all known chemical trace elements and vitamins necessary, for 
growth, production and feeding of all trees and plants; 

2. That when Ra-Pid-Gro is fed regularly to plants they will thrive 
and grow under the most adverse conditions, while plants not so 
treated will shrivel and die; 

3. That results are obtained through the use of Ra-Pid-Gro that 
are superior to any other fertilizer; 

4, That when trees, shrubs and plants are dipped in Ra-Pid-Gro 
before planting their growth is assured and when given up for dead, 
will be saved through applications of Ra-Pid-Gro; 

5. That plants do not receive a balanced diet through the use of 
dry fertilizer; 

6. That all plant food must be in liquid form before it can be 
utilized by plants and trees; 

7. That respondents’ product has made all other fertilizing methods 
obsolete ; 

8. That Ra-Pid-Gro will cause grass to germinate in less time than 
all other fertilizers; 

9. That Ra-Pid-Gro will not burn any plant, regardless of the quan- 
tity applied; 

10. That Ra-Pid-Gro is cheaper than dry fertilizers and that one 
pound thereof makes 176 pounds of liquid fertilizer, is equal to 100 
pounds of any other fertilizer and at the price of $1.25 is the equivalent 
of 100 pounds of dry fertilizer costing $4.25; 

11. That Ra-Pid-Gro when dissolved and applied to plant leaves 
is absorbed immediately in the sap stream of the plant; 

12. That Ra-Pid-Gro in solution is 100% plant food; 

13. That Ra-Pid-Gro contains all of the vitamins necessary for 
human and animal life and when used on gardens, the vitamin content 
of the food grown therein will be increased to the extent that its con- 
sumption will help overcome vitamin deficiencies. 

Par. 5. In truth and in fact: 

1, Ra-Pid-Gro is not a complete chemical fertilizer for the feeding 
of trees and plants as there are trace elements, other than those con- 
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tained in said product which are required for tree and plant growth. 
Moreover, some soils are so deficient in the trace elements present in 
respondents’ product that the amounts therein are not sufficient to 
supply the deficiencies. Vitamins are not necessary for growth, pro- 
duction or feeding of trees or plants. 

2. The regular application of Ra-Pid-Gro will not cause plants to 
grow under the most adverse conditions as there are many conditions 
which retard or prevent the growth of plants or cause them to shrivel 
and die, other than the absence of fertilizer. 

3. There are other fertilizers or plant foods that will produce as 
satisfactory results as Ra-Pid-Gro. 

4, There is no assurance that treees, shrubs or plants, which are 
dipped in Ra-Pid-Gro, will grow. Growth is dependent upon their 
condition and there are many conditions which will prevent the growth 
of plants having no relation to the question of fertilization. Plants 
given up for dead may or may not be saved by the application of re- 
spondents’ product depending upon the cause of their condition. Only 
in case their condition is due to a lack of fertilization and they can be 
saved by the application of fertilizer, can they be saved by the applica- 
tion of Ra-Pid-Gro. 

5. Some dry fertilizers contain the same ingredients as are present 
in respondents’ product and will, in the presence of sufficient moisture 
supplied by rain or irrigation, provide a balanced diet to plants. 

6. It is true that all commercial plant food, including that of re- 
spondents, require moisture in order to be made available to plants 
and trees. Respondents’ product is mixed with water before applica- 
tion. In the case of dry plant foods the water is applied after applica- 
tion either by rain or irrigation. There is no significant difference in 
the utilization of the ingredients in the two forms of plant food under 
these conditions. 

7. Ra-Pid-Gro does not make other fertilizing methods obsolete. 

8. There are other commercial fertilizers which, when properly ap- 
plied and supplied with sufficient moisture, will germinate grass in as 
short a time as respondents’ product. 

9. Unless used strictly as directed, respondents’ product may burn 
the leaves of plants and the roots of young and tender plants. 

10. Based upon the amount of food available to plants, Ra-Pid-Gro 
does not cost less than other commercial fertilizers. One pound of 
Ra-Pid-Gro does not make 176 pounds of liquid fertilizer as practically 
all of the 176 pounds is water and water is not a fertilizer. One 


pound of Ra-Pid-Gro is not the equivalent of 100 pounds of all other 
fertilizers. a 
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11. Not all of the ingredients in Ra-Pid-Gro are absorbed by foliage 
and there are some plants whose foliage will absorb only a negligible 
amount of the solution. 

12. Ra-Pid-Gro in solution is not 100% plant food as the solution 
consists principally of water which is not a plant food. 

13. Respondents’ product does not contain all of the vitamins neces- 
sary for human or animal life. The vitamins in respondents’ product 
will not increase the vitamin content of vegetables grown in soil to 
which its said product has been applied and the consumption of food 
grown in soil to which said product has been applied will not help 
overcome vitamin deficiencies. 

Par. 6. Respondents, Ra-Pid-Gro Corporation, a corporation, and 
Thomas P. Reilly, individually and as an officer of said corporation, 
in the conduct of said business, have been and are in substantial com- 
petition in commerce with other corporations and with individuals, 
partnerships and others engaged in the sale of fertilizers. 

Par. 7. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations has had, and now has, 
the tendency and capacity to mislead and deceive the purchasing public 
into the erroneous and mistaken belief that such representations were 
and are true and into the purchase of substantial quantities of respond- 
ents’ product because of such erroneous and mistaken belief. As a re- 
sult thereof, trade has been unfairly diverted and is now being diverted 
to respondents from their competitors in commerce and substantial 
injury has been and is being done to competition in commerce. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute | 
unfair methods of competition and unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Decision oF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated February 8, 1955, the 
initial decision in the instant matter of hearing examiner Earl J. 
Kolb, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


The complaint in this proceeding charges the respondents, Ra-Pid- 
Gro Corporation, a corporation, and Thomas P, Reilly, an individual 
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and.as an officer of said corporation, with unfair methods of competi- 
tion and unfair and deceptive acts and practices in violation of the 
Federal Trade Commission Act, in the advertising of a chemical 
fertilizer, designated Ra-Pid-Gro. 

In lieu of submitting an answer to said complaint, respondents 
entered into a stipulation for a consent order with counsel in support of 
the complaint, which was duly approved by the Director and Assistant 
Director of the Bureau of Litigation. This stipulation covers all the 
charges of the complaint except the allegation of falsely representing 
that Ra-Pid-Gro is a complete chemical fertilizer. It is now con- 
ceded by the attorneys supporting the complaint that the representa- 
tion that Ra-Pid-Gro is a complete chemical fertilizer is not misleading 
as that term is understood by the fertilizer trade. 

By the terms of said stipulation the respondents admitted all the 
jurisdictional allegations set forth in the complaint, waiving hearing 
before the hearing examiner or the Commission, the filing of exceptions 
or oral argument before the Commission and all further and other 
procedure before the hearing examiner and the Commission to which 
respondents may be entitled under the Federal Trade Commission Act 
or the Rules of Practice of the Commission. In said stipulation the 
respondents further agreed that the order hereinafter set forth shall 
have the same force and effect as if made after a full hearing, presenta- 
tion of evidence and findings and conclusions thereon, and specifically 
waived any and all right, power and privilege to challenge or contest 
the validity of said order. 

It was further provided that said stipulation, together with the com- 
plaint, shall constitute the entire record herein; that the order herein- 
after set forth may be entered in disposition of this proceeding without 
further notice; that the complaint herein may be used in construing 
the terms of said order which may be altered, modified or set aside in 
the manner prescribed by statute for orders of the Commission. 

The Hearing Examiner having considered said stipulation for con- 
sent order, and being now duly advised in the premises, hereby accepts 
said stipulation for consent order and issues the following order in 
conformity therewith: 

ORDER 


It is ordered, That the respondent corporation, Ra-Pid-Gro Corpo- 
ration, a corporation, and its officers, and Thomas P. Reilly, indi- 
vidually and as an officer of said corporation, and said respondents’ 
agents, representatives and employees, directly or through any corpo- 
rate or other device, in connection with the offering for sale, sale or 
distribution in commerce, as “commerce” is defined in the Federal 
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Trade Commission Act, of the chemical fertilizer designated Ra-Pid- 
Gro, or any other product containing substantially the same in- 
gredients or possessing substantially the same properties, do forth- 
with cease and desist from representing, directly or by implication: 

1, That Ra-Pid-Gro contains all of the known trace elements neces- 
sary for the growth production or feeding of trees or plants. 

2. That vitamins are necessary for the growth, production or feed- 
ing of trees or plants. 

3. That application of Ra-Pid-Gro will cause plants to grow under 
any circumstances other than a lack of fertilizer. 

4. That other fertilizers or plant foods will not produce as satis- 
factory results as Ra-Pid-Gro. 

5. That the dipping of trees, shrubs or plants in Ra-Pid-Gro before 
planting will assure growth. 

6. That plants given up for dead will be saved by applying Ra-Pid- 
Gro, except in the case of plants that can be saved through the appli- 
cation of a fertilizer. 

7. That dry fertilizers do not provide a balanced diet to plants. 

8. That a fertilizer must be applied in liquid form in order that 
plants may utilize the ingredients. 

9. That Ra-Pid-Gro makes other fertilizing methods obsolete. 

10. That Ra-Pid-Gro causes grass to germinate in a shorter time 
than all other commercial fertilizers. 

11, That the application of Ra-Pid-Grow will not burn plants unless 
expressly limited to its use as directed. 

12. That Ra-Pid-Gro costs less than other commercial fertilizers. 

13. That one pound of Ra-Pid-Gro makes 176 pounds of liquid 
fertilizer or any other amount that is in excess of the actual amount of 
fertilizer present. 

14. That one pound of Ra-Pid-Gro is equivalent to 100 pounds of 
other fertilizer or to any other number of pounds that is contrary 
to the fact. 

15. That all of the ingredients in a solution of Ra-Pid-Gro are 
absorbed when spray on foliage or that the foliage of all plants 
will absorb significant amounts of the solution. 

16. That Ra-Pid-Gro contains all the vitamins necessary for human 
or animal life or that the consumption of food produced on soil to 
which said product has been applied will help overcome vitamin 
deficiencies because of such application. 
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Order Sr FF. -T20; 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of February 8, 1955]. 
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In THe Matrer or 
CROWN ZELLERBACH CORPORATION ET AL. 


Docket 5421. Complaint, Feb. 13, 1946—Order, Feb. 9, 1955 


Order of dismissal—following Supreme Court’s reversal in the Automatic Canteen 
Company of America case—of complaint charging a manufacturer of paper 
and paper products and its two subsidiaries, with offices in California, with 
violating sec. 2 (f) of the Clayton Act as amended by refusing to purchase 
paper and paper products from sellers unless they were granted prices lower 
than those paid by their competitors, thus accepting and receiving prohibited 
discriminations in price. 

Before Mr. Everett F. Haycraft, hearing examiner. 
Mr. Edward 8. Ragsdale and Mr. Cecil G. Miles for the Commission. 
Mr. Philip S. Ehrlich, Mr. Albert A. Awelrod, Mr. Ricardo J. 

Hecht, Mr. Philip 8. Ehnlich, Jr, and Mr. Irving Rovens, of San 

Prantisco, Calif., Mr. Paul R. Harmel, of Washington, D. Cc; and 

Sawyer & M ON of New York City, an respondents. 


ORDER DISMISSING COMPLAINT 


This matter having come on to be heard by the Commission upon 
its review of the hhadeoent examiner’s initial decision herein and upon 
respondents’ appeal from said initial decision, and upon briefs and 
oral argument of counsel ; and 

It appearing to the Gomis that the decision of the Suprédis 
Court of the United States in the matter of Automatic Canteen Com- 
pany of America v. Federal Trade Commission, 346 U.S. 61 (1953), 
and the dismissal by the Commission of Count II of the complaint in 
the matter of Automatic Canteen Company, Docket No. 4933 (Janu- 
ary 12, 1955),* as a result of said decision, require that the complaint 
in this eee ae be dismissed : 

It is ordered, 'That the complaint herein be, and it hereby is, 
dismissed. 

Commissioner Mead dissenting and Commissioner Howrey not 
participating. 


1 See p. 574 supra. 
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Decision 15) Me ad We OF 


In THE MATTER: OF 


PERMANENT STAINLESS STEEL, INC., AND PRESSED 
STEEL CAR COMPANY, INC. (NOW KNOWN AS U. S. 
INDUSTRIES, INC.) 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6010. Complaint, July 17, 1952—Decision, Feb. 14, 1955 


Order requiring a manufacturer of stainless steel cooking utensils with general 
offices in Chicago, and its corporate sales agent.in Houston, Tex., to cease 
representing falsely—chiefly by means of demonstrations of said products 
before groups of prospective buyers at which time advertising matter sup- 
plied by the manufacturer was distributed—that the consumption of food 
cooked or kept in aluminum utensils would cause cancer and was hazardous 
to health, and that preparation of food in aluminum caused formation of 
dangerous poisons; that use of their utensils would promote and insure 
better health, was necessary to health, would prevent gallstones and stomach 
troubles and help build up a good digestive system ; and to cease making false 
representations concerning the therapeutic effects of various mineral 
elements in the diet. 


Before Mr. Abner EL’. Lipscomb, hearing examiner. 

Mr. R.P. Bellinger and Mr. Joseph Callaway for the Commission. 

Hamblen & Bobbitt, of Houston, Tex., and Patterson, Belknap & 
Webb, of New York City, for Permanent Stainless Steel, Inc. 

Olwine, Connelly & Chase, of New York City, and Steptoe & 
Johnson, of Washington, D. C., for U. S. Industries, Inc. 


INITIAL DECISION BY ABNER E, LIPSCOMB, HEARING EXAMINER 


The complaint in this proceeding charges the two respondents with 
making false representations and disparaging statements relative to. 
aluminum cooking ware, in connection with the sale and distribution 
of stainless steel cooking utensils, in violation of the Federal Trade 
Commission Act. Subsequent, to the submission of respondents’ an- 
swers and the receiving of evidence in support of and in opposition 
to the allegations of the complaint, a stipulation as to the facts was 
entered into by and between counsel for respondents and counsel 
supporting the complaint. 

Under the terms of this stipulation all the factual issues in con- 
troversy are resolved except that pertaining to the responsibility of 
respondent Pressed Steel Car Company, Inc. for the false representa- 
tions and disparaging statements made orally by the salesmen em- 
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ployed by respondent Permanent Stainless Steel, Inc. in connection 
with the sale of stainless steel cooking utensils. The evidence. con- 
cerning this issue, consisting of Commission’s Exhibits 5, 7 and 43 
through 48 inclusive, and the testimony of Witnesses Reed, Davis, 
Marcy, Hastings and Kusch, is adopted by reference in the stipula- 
tion, and the initial responsibility for its factual interpretation is 
entrusted to the Hearing Examiner. Accordingly, the exclusive basis. 
for the findings as to the facts and conclusions hereinafter made is 
the aforesaid stipulation, including the evidence adopted therein by 
reference. 

1. Respondent Permanent Stainless Steel, Inc., hereinafter referred: 
to as Respondent Permanent, is a Texas corporation, with its office 
and principal place of business located at 5609 Alameda Street,. 
Houston, Texas. Respondent Pressed Steel Car Company, Inc., here- 
inafter referred to as Respondent Pressed Steel, is a corporation,, 
organized, existing and doing business under and by virtue of the 
laws of the State of Delaware, with general offices located at 6 North 
Michigan Avenue, Chicago, Illinois. 

2. In December, 1949, Respondent Pressed Steel purchased the busi- 
ness of the Solar-Sturges Manufacturing Company, including its. 
cookware division. Thereafter, since January, 1950, Respondent. 
Pressed Steel has been and now is engaged in the business of manu- 
facturing and selling stainless steel cooking utensils under the name 
of Solar-Sturges Manufacturing Division of Pressed Steel Car Com- 
pany, Inc. The cooking utensils so manufactured and sold are desig- 
nated “Permanent Stainless Steel,” and the trade mark bearing this 
brand name is impressed on each piece of stainless steel cookware made 
and sold by Solar-Sturges Manufacturing Division of Respondent. 
Pressed Steel. fi 

3. Prior to 1950, Respondent Permanent operated its business under 
a franchise as the exclusive distributor of Permanent Stainless Steel 
cookware in the States of Texas, New Mexico, Arizona and Oklahoma 
for the Solar-Sturges Manufacturing Company. On May 1, 1950, 
Respondent Pressed Steel renewed the aforesaid franchise by an agree- 
ment with Respondent Permanent. 

4. Respondent Pressed Steel causes and has caused said stainless 
steel cookware, upon order, to be transported from its place of business 
in the State of Illinois to Respondent Permanent at its place of busi- 
ness in the State of Texas. Respondent Permanent is now, and for 
several years last, past has been, engaged in the sale and distribution: 
in commerce of said product, and has caused some of said product, 
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when sold, to be transported from its place of business in the State of 
Texas to purchasers thereof in other states of the United States. 

In the course and conduct of their business, as aforesaid, respondents 
are now and have been in substantial competition with other corpora- 
tions and parties likewise engaged in the business of selling and dis- 
tributing cooking utensils in commerce between and among the various 
states of the United States. The volume of respondents’ business in 
cooking utensils in commerce has been and is substantial. 

5. Respondent Pressed Steel has sold and sells its cooking utensils 
to Respondent Permanent, which, in turn, has sold and sells said prod- 
uct to the ultimate purchasers principally by personal solicitation 
through the medium of its agents and representatives, hereinafter 
called dealers. None of the capital stock of Respondent Permanent is 
owned by Respondent Pressed Steel. Respondent Permanent’s sales 
are not limited to products manufactured by Respondent Pressed Steel. 

6. The principal method of selling employed by Respondent Per- 
manent’s dealers has been by the giving of dinners and demonstrations 
before groups of prospective purchasers. At such dinner parties sales 
talks have been made and are made with respect to claimed advantages 
of Permanent Stainless Steel cooking utensils in connection with the 
preparation of fvod, and with respect to claimed disadvantages of 
the cooking utensils of competitors, particularly those made of alumi- 
num. The material for such sales talks has been furnished to the 
dealers by Respondent Permanent. Both the demonstrations and 
sales talks have created the false impression among some purchasers 
and prospective purchasers in commerce that the consumption of food 
cooked or kept in aluminum utensils will endanger health by causing 
serious and dangerous poisons or specific diseases such as cancer, ar- 
thritis, polio, ete. Such demonstrations and sales talks have further 
created the false impression among some purchasers and prospective 
purchasers in commerce that the use of Respondent Permanent’s cook- 
ing utensils will be conducive to health by building up a good diges- 
tive system and by preventing gall stones and stomach trouble. 

Aluminum has been used in the manufacture of cooking utensils 
for many years. During that period of time, it has been found to be 
a highly satisfactory material for use in cooking utensils. The con- 
sumption of food cooked or kept in aluminum utensils is neither 
detrimental nor hazardous to the health of the users thereof by reason 
of the use of aluminum utensils; no poisons are formed from the 
preparation of foods in aluminum utensils. 

7. Respondent Permanent has made statements by means of bro- 
chures and pamphlets distributed in commerce to the effect that 
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“Dr. Mayo, the well-known physician and surgeon, has stated that 
“most diseases are traceable to faulty diet.’ ”; and that “Water, used in 
cooking, transmits, as a consequence, 212° F. heat into food and de- 
stroys as much as 45% to 55% of the mineral contents in these foods,” 
which statements were and are false. 

Respondents Permanent and Pressed Steel have falsely represented 
by means of advertising material distributed in commerce, that the 
sulphur, phosphorus, chlorine, fluorine, iodine, and other mineral 
elements contained in food intended for human consumption, are de- 
stroyed, damaged, or injured by the heat resulting from cooking 
methods other than Respondent Permanent’s. 

8. Respondents Permanent and Pressed Steel have also falsely 
represented, by means of a brochure, distributed in commerce, which 
depicted a child, under the heading “Food for Health,” flanked by 
representations associating certain functions or structures of the body 
with certain specified mineral elements, and stating that silicon is a 
necessary nutrient for well-being; sodium and chlorine for the com- 
plexion; iodine, calcium and phosphorus for the heart; chlorine and 
sodium for the joints; phosphorus for the nails; fluorine for the 
bones; potassium and chlorine for shapeliness; chlorine and sodium 
for clear skin; magnesium, sulphur, sodium and iron for proper di- 
gestion; phosphorus, iodine and manganese for the nerves; magnesium 
and phosphorus for the blood; and sodium for the ligaments. 

A printed chart or table included in said brochure reads as follows: 


Essential Organic 


Mineral Salts 
Sulphur— 
Brain, Nerves, Liver 
Phosphorus— 
Brain; *,*)* 


Calcium— 
* * * Tungs 
Magnesium— 
Nerves, Intestines 
Potassium— 
Tissue, Glands 


Chlorine— 

Glands, Intestines 
Fluorine— 

Lungs, Tendons, Veins 
Sodium— 

Glands, Stomach, Blood 


Effects 

Purifies—tones system—intensifies feeling 
and emotions 

Nourishes the brain cells: builds power of 
thought; stimulates growth of hair and 
bone. 

* * *: gives vitality, endurance; heals 
wounds; counteracts acid. 

Relaxes nerves; refreshes system. Prevents 
and relieves constipation. 

Liver activator; strongly alkaline; makes 
tissues elastic, muscles supple, creates 
grace, beauty, good disposition. 

Cleans; expels waste; freshens; purifies, 
disinfects. 

Strengthens; cements, builds resistance; 
hardens. 

Aids digestion; counteracts acidosis; halts 
fermentation; purifies blood; dissolves 
congestion. 
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Iodine— * * *- normalizes gland and cell action; 

Glands, Brain ejects, and counteracts poisons. 
Silicon— Gives keen hearing; sparkling eyes, pearly 
Nails, Skin, Teeth, Hair teeth and nails; glossy hair; tones system.. 
Manganese— Increases resistance; strengthens; co-ordi- 
Heart, Brain, Tissues nates thought and action; improves 

memory. 


The use of the above-described brochure, Commission’s Exhibit 5, 
was discontinued by respondents in May, 1952. 

9. By means of the aforesaid printed chart or table, respondents 
have falsely represented and implied that sulphur purifies and tones 
the human system and intensifies feeling and emotions; that phos- 
phorus nourishes the brain cells; builds power of thought, and stimu- 
lates the growth of the hair; that calcium gives vitality and endur- 
ance, heals wounds, and counteracts acids; that magnesium relaxes. 
nerves, refreshes the human system, prevents and relieves constipa- 
tion; that potassium is a liver activator, makes tissues elastic and 
muscles supple, creates grace, beauty, and a good disposition; that 
chlorine cleans, freshens, purifies, disinfects, and expels waste from 
ithe human body; that fluorine has a beneficial effect on the lungs, 
tendons and veins by strengthening, cementing, hardening and build- 
ing the resistance of those tissues, tendons and veins; that sodium 
aids digestion, counteracts acidosis, halts fermentation, purifies blood, 
dissolves congestion ; that iodine normalizes glands and cell action and 
ejects and counteracts poisons; that silicon gives keen hearing, spar- 
kling eyes, pearly teeth and nails, and glossy hair, and tones the human 
system; that manganese increases resistance, strengthens thought and 
action, and improves memory. 

10. Minerals are not appreciably damaged or destroyed by the heat 
used in any method of cooking. Vitamin C and some elements of the 
Vitamin B complex are destroyed by prolonged high temperatures; 
other vitamins are not. Depending upon the solubility of the com- 
pound in which they occur in foods, minerals and Vitamins B, and C 
are leached out in boiling water. If the water is not consumed as 
part of the diet, there is a loss of these food elements. The amount 
of loss depends on the amount in the food before cooking, which in 
turn depends on the soil in which grown, the manner of harvesting 
and storage, and the exposure to light and air between maturity and 
preparation. 

11. As previously stated, at the giving of dinner parties and demon- 
strations before groups " prospective purchasers, advertising liter- 
ature has at times been distributed to prospective purchasers. Two of 
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such advertising folders, known herein as Commission’s Exhibits 5 
and 7, have been, at Respondent Permanent’s request, printed and sold 
to it by Respondent Pressed Steel. Commission’s Exhibit 5 consists of 
a printed folder which describes Permanent Stainless Steel cookware, 
presents a “Food for Health” chart, describes the free dinner party 
offered to prospective purchasers, and states that, after the dinner,— 

We give a brief talk on the benefits of health cooking * * *. We even clear 
the table and wash the dishes. This is our method of demonstrating and ad- 
vertising our product and to further show our appreciation for the privilege of 
using your home we present you a beautiful gift—free. 

The entire advertisement is over the name of Respondent Pressed 
Steel, and the name of Respondent Permanent does not appear thereon. 

Commission’s Exhibit 7 consists of a folder substantially the same as 
‘Commission’s Exhibit 5, except for the omission therefrom of the 
“Food for Health” chart. Both of these folders ask the interested pub- 
lic to “Let us demonstrate in your home how Permanent cookware 
Seals in food values and flavors.” 

The use in the above-described advertising literature of the words 
we,” “our” and “us,” with its specific authorization for oral statements 
by salesmen contained in the words “We give a brief talk,” over the 
name of Respondent Pressed Steel, created the appearance to prospec- 
tive purchasers that the salesmen presenting such literature and giving 
such talk were the authorized agents and spokesmen for the manu- 
facturer of the cookware described therein. Indeed, Respondent 
Pressed Steel as well as Respondent Permanent admit in the stipula- 
tion as to the facts that they distributed false statements through the 
medium of these folders or brochures. The active cooperation of 
Respondent Pressed Steel with its distributors and salesmen in pro- 
moting the retail sale of Permanent Stainless Steel cookware is further 
shown by its solicitation of salesmen in the July, 1950 issue of 
Specialty Salesman Magazine, in an advertisement addressed only to 
prospective salesmen. Therein Respondent Pressed Steel invited such 
persons to become salesmen of Permanent Stainless Steel cookware, 
and to work with established distributors in their own territory. In 
such advertisement, interested prospective salesmen were invited to 
submit information concerning themselves to Respondent Pressed 
Steel. 

Furthermore, the continued effort on the part of Respondent Pressed 
Steel to create in the public mind confidence in the salesmen promoting 
its product.and to obtain thereby an increased volume of sales thereof 
is shown by the publication, subsequent to the issuance of the com- 
plaint, in the November, 1952, and January, 1953, issues of Good 
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Housekeeping Magazine and Parents’ Magazine, of an advertisement 
of Permanent Stainless Steel cookware, in which Respondent Pressed 
Steel represents that “Each Permanent cookware representative is a 
. reliable businessman bonded after careful investigation.” In the 
July, 1953 issue of Good Housekeeping Magazine, Respondent 
Pressed Steel invites the public to “Welcome your authorized Perma- 
nent, representative when he calls for an appointment.” 

In the face of the above facts, Respondent Pressed Steel contends 
that it is not responsible for the oral statements made by the salesmen 
of stainless steel cookware at the free dinner parties which were of- 
fered in the printed advertisements prepared by Respondent Pressed 
Steel, and for which it acknowledges responsibility. This contention 
is based upon the technical theory that Respondent Pressed Steel is 
legally insulated from the retail distribution of its product, in that 
Respondent Pressed Steel manufactures and sells its product to inde- 
pendent distributors, who in turn distribute it to the purchasing pub- 
lic through salesmen, called dealers, who are not Respondent Pressed 
Steel’s employees, but persons over whom it has no control. 

This contention is diametrically opposed to the basic concept of 
fair dealing implicit in the Federal Trade Commission Act. No man- 
ufacturer can, in justice, foster in the minds of prospective purchasers 
the impression that a salesman selling its product is its authorized rep- 
resentative and demonstrator therefor, and thereafter, having en- 
joyed, through the efforts of such salesman, a substantial volume of 
sales of such product, disclaim responsibility for the false representa- 
tions, either oral or written, by means of which such sales were made. 


CONCLUSIONS 


The acts and practices of each respondent, as set forth above, have 
had the capacity and tendency to mislead and deceive a substantial 
number of the purchasing public into believing that the false repre- 
sentations and false impressions created thereby were true, and to in- 
duce a substantial number of the purchasing public, because of such 
erroneous and mistaken belief, to purchase substantial quantities of 
respondents’ products. As a result thereof, trade has been unfairly 
diverted to the respondents from their competitors, in consequence of 
which substantial injury has been done by respondents to competition 
in commerce between and among the various states of the United 
States. 

The methods, acts and practices of respondents, as hereinabove 
found, are all to the prejudice and injury of the public and of respond- 
ents’ competitors, and constitute unfair and deceptive acts and prac- 
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tices and unfair methods of competition in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. According- 
ly, it is concluded that this proceeding is in the public interest, and 
that respondents should be required to cease and desist from such 
practices, as follows: 

ORDER 


It is ordered, That the respondents, Permanent Stainless Steel, Inc., 
a corporation, and U. S. Industries, Inc., a corporation, formerly 
known as Pressed Steel Car Company, Inc., a corporation, and their 
officers, agents, representatives and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale or distribution in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, of cooking utensils made of stainless steel, 
or any other products of substantially similar composition, design, 
construction or purpose, do forthwith cease and desist from repre- 
senting, directly or by implication: 

1. That the consumption of food cooked or kept in aluminum uten- 
sils will cause cancer, or is in any way detrimental or hazardous to 
the health of the users. 

2. That the preparation of food in aluminum utensils causes the 
formation of poisons. 

3. That cooking food in utensils in which water is used, or by any 
method or process other than in respondents’ utensils, will, by reason 
of the heat or otherwise, result in appreciable damage or destruction 
to minerals. 

4, That the use of respondents’ cooking utensils will promote or 
insure health, or is any more conducive to health than the use of any 
other recognized cooking utensils. 

5. That the use of respondents’ said products will be of any benefit 
in the prevention of gall stones or stomach troubles, or in building up 
a good digestive system. 

6. That the sulphur, phosphorus, chlorine, fluorine, iodine, or any 
other mineral elements contained in food intended for human con- 
sumption, are destroyed, damaged or injured by the heat resulting 
from cooking methods other than respondents’. 

7. That silicon is essential for proper human nutrition. 

8. That sodium or chlorine has any specific effect on the complexion 
or the skin; iodine, calcium or phosphorus on the heart; chlorine or 
sodium on the joints; phosphorus on the nails; fluorine on the bones; 
potassium or chlorine on shapeliness; magnesium, sulphur, sodium 
or iron on the digestion; phosphorus, iodine or manganese on the 
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nerves; magnesium or phosphorus on the blood; or sodium on the 
ligaments. i ; 

9. (a) That sulphur purifies or tones the human system, or intens!- 
fies feeling or emotions. 

(b) That phosphorus nourishes the brain cells, has any effect on 
the power of thought, or on the growth of the hair. 

(c) That calcium has any effect on vitality or endurance, heals 
wounds, or counteracts acids. 

(d) That magnesium has any effect on the nerves, refreshes the 
human system, or prevents, or, as contained in human food, will relieve 
-constipation. 

(ec) That potassium is a liver activator, makes tissues elastic or 
muscles supple, creates grace or beauty or has any influence on one’s 
‘disposition. 

(f) That chlorine cleanses, freshens, purifies, disinfects, or expels 
waste matter from the human system. 

(g) That fluorine strengthens, cements, hardens or builds the re- 
sistance of the lungs, tendons or veins. 

(h) That sodium in human food aids digestion, counteracts 
acidosis, halts fermentation, purifies blood or dissolves congestion. 

(z) That iodine normalizes glands or cell action, or will eject or 
counteract poisons. 

(7) That silicon has any effect upon the hearing, the eyes, the teeth, 
the nails, the hair, or any other organ or function of the body, or tones 
the human system. 

(%) That manganese increases resistance, strengthens or coordinates 
thought or action, or has any effect on the memory. 


OPINION OF THE COMMISSION 


By Srcrest, Commissioner: 

Presented for determination here is the appeal filed by the respond- 
ent U. S. Industries, Inc. (formerly Pressed Steel Car Company, 
Inc.) from the initial decision of the hearing examiner which ruled 
this appellant and respondent Permanent Stainless Steel, Inc. have 
engaged in unfair and deceptive acts and practices and unfair methods 
of competition within the intent and meaning of the Federal Trade 
Commission Act. 

Appellant alleges that the primary issues presented by its appeal is 
whether U.S. Industries, Inc. is responsible for the actions and state- 
ments of the other respondent in this proceeding, Permanent Stainless 
Steel, Inc. (hereinafter referred to as “Permanent”) or of the repre- 
sentatives, dealers or agents of Permanent, and whether a cease and 
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desist order could issue against appellant based upon statements in a 
brochure, the use of which was discontinued prior to the issuance of 
complaint. Appellant also takes issue with Paragraphs One through 
Five of the order attached to the initial decision, alleging that these 
paragraphs are based solely on oral misrepresentations by respondent 
Permanent’s dealers and representatives, and not on material fur- 
nished by it to Permanent. Appellant additionally requests modifica- 
tion of Paragraph Six of this order, though admitting that the claims 
prescribed therein are based on a brochure printed by it and furnished 
to Permanent for distribution to its dealers. 

The facts are not in dispute. Appellant U.S. Industries, Inc. is en- 
gaged in the manufacture and sale of cooking utensils which are pur- 
veyed to the public under the brand name Permanent Stainless Steel 
Cookware. Appellant sells its products throughout the country 
through fourteen distributors, including respondent Permanent, 
which is the exclusive enfranchised dealer for these utensils in a four- 
state area. Appellant sells its cookware to respondent Permanent, 
which, in turn, promotes sales of its products to ultimate users princi- 
pally through the course of dinner parties and demonstrations con- 
ducted by Permanent’s sales representatives. The order in this matter 
is directed against both appellant and respondent Permanent, but re- 
spondent Permanent has not taken an appeal from the examiner’s ini- 
tial decision. 

The complaint, under which this proceeding was instituted, has 
charged that appellant and respondent Permanent, through the lat- 
ter’s agents, representatives or employees, have engaged in misrepre- 
sentation of appellant’s products, in commerce, in the respects therein 
alleged, and falsely disparaged competitive cookware, particularly 
aluminum. Contained in the record is a stipulation between counsel 
which conclusively establishes that, during the course of the sales 
talks, false statements have been made by salesmen to the effect that 
the consumption of food prepared or kept in aluminum utensils will 
endanger health by causing cancer and other diseases. It similarly 
appears that during these demonstrations, statements have been made 
which falsely represent that respondent’s wares will be conducive to 
health by building up a good digestion and preventing gallstones and 
stomach trouble. The material for these false representations was 
furnished to its representatives by respondent Permanent. 

The initial decision found that the statements contained in certain 
folders presented by appellant over its own name and sold by it to 
respondent Permanent and other distributors for use in promoting 
sales at dinner parties and other demonstrations, have served to create 
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the impression among prospective purchasers that the salesmen con- 
ducting the presentations are the representatives of and spokesmen for 
the appellant. The initial decision holds that having fostered the im- 
pression that the salesmen selling its product is its authorized repre- 
sentative and demonstrator therefor, and having thereupon enjoyed 
a substantial volume of sales through the salesman’s efforts, appellant 
cannot then disclaim responsibility for the false representations by 
means of which such sales were made. 

In interposing objections to the decision’s ruling that the manufac- 
turer must be deemed to share responsibility for the oral misrepresen- 
tations of the salesmen, appellant contends that the language of the 
folders furnished by it has not conveyed the impression that respond- 
ent Permanent’s dealers were appellant’s representatives. We think 
this contention is wholly without merit. Featuring appellant’s stain- 
less steel cookware and over appellant’s name, the folders solicit pros- 
pective purchasers to “Let us demonstrate in your home how perma- 
nent cookware seals in food values and flavors.” As set forth in the 
initial decision, the folder also states: 

* * * we give a brief talk on the benefits of health cooking. * * * We even 
clear the table and wash the dishes. This is our method of demonstrating and 
advertising our product, and to further show our appreciation for the privilege 
of using your home, we present you a beautiful gift—free. 

Additionally, by means of its folders depicting a child flanked by 
representations associating certain functions of the body with speci- 
fied mineral elements, appellant has represented, among other things, 
that these elements will normalize gland and cell action, aid digestion, 
increase resistance, coordinate thought and action, and improve mem- 
ory, which statements and others appellant has stipulated are false. 

The examiner recommended issuance of an order against the false 
statements contained in appellant’s folders, and found that such fold- 
ers had served to create the impression that the salesmen were the 
representatives and spokesmen of the appellant. By placing in the 
hands of respondent Permanent, under its name, the folders referred 
to, knowing that they would be used by respondent’s dealers and rep- 
resentatives in promoting its product, appellant furnished a means by 
which prospective purchasers could be unfairly influenced and misled. 
We believe that the examiner was correct in holding that appellant 
must therefore share with respondent Permanent responsibility for 
the false claims made.* 


Appellant contends that even admitting responsibility for the state- 


10. Howard Hunt Pen Oo. v. F. T. 0., 197 F. 24 273; F. T. OC. v. Winsted Hosiery Mitlis, 
253 U. S. 493. é : 
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ments contained in its folders, it should not be held under Paragraphs 
One through Five of the order, which it contends are based solely on 
oral misrepresentations by respondent Permanent’s salesmen, and not 
on statements contained in its publications. We think there is little 
doubt that the role of moving spirit or “principal” in the conduct of 
oral sales presentations was imputed to appellant by its advertising, 
and that “apparent authority” for the oral misrepresentations could 
be and was ascribed to these salesmen because of appellant’s adver- 
tising. Nor do we deem it material, as urged under the appeal, that 
an actual agency relationship may not have, in fact, existed between 
appellant and these salesmen. 

In Standard Distributors v. Federal Trade Commission, 211 F. 2d 7 
(2d C, A. 1954), Judge Learned Hand, in upholding the Commission’s 
order with respect to a corporate officer named in his individual 
capacity as a party to that proceeding, said, in part: 

It is indeed true that this results in holding such an officer responsible for 
the conduct of those who are not his agents; * * * However, we do not see that 
it is any severer a responsibility than that of a principal for the conduct of his 
‘agent within the scope of an “apparent authority” that he may have done his 
best to circumscribe. It is true that “apparent authority” has at times been said 
to result from estoppel; but that is not true,? for the principal is held, even 
though the third person does not rely in any way upon the authority; as, for 
example, in the case of a tort. As Professor Wigmore long ago pointed out, the 
doctrine in such cases is a more or less rationalized vestige of altogether different 
notions whose proyenience goes back to the archaic law of status.2 So far as 
it any longer satisfies our present demands of justice, it is because, since the 
principal has selected the agent to act in a venture in which the principal is 
interested, it is fair, as between him and a third person, to impose upon him 
the risk that the agent may exceed his instructions—subject, indeed, to limits, 


vaguely left open, upon his “apparent authority.” 
Much the same argument seems to us to be permissible, when, as here, no 


agency exists. 

The statements made during the course of the oral sales presenta- 
tions must be construed in the light of all the attendant circumstances, 
including the appellant’s folders in hand and the purchasers’ probable 
understanding of the status existing between appellant and these sales- 
men and his reliance thereon. The Commission, indued by statute 
with the public interest,‘ is not bound by common law principles of 
agency in fulfilling its statutory mandate to protect the public from 
deception. The customary and probable implication from appellant’s 
furnishing respondent Permanent’s representatives with brochures 


2 Restatement of Agency, Sec. 159 (c). ' 

3 Responsibility for Tortious Acts, VII Harvard Law Review, pp. 397-405; Kidd v. 
Edison Co., 239 Fed. Rep. 405; affd. 242 Fed. Rep. 923 (C. A. 2). 

438 Stat. 719; Title 15 U. S. Code, Sec. 45. 
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containing deceptive-claims, under its name, would seem to be that this: 
agent’s authority to represent appellant was without limitation for the 
kind and type of sales presentation being made. The purchaser could 
reasonably believe that appellant had consented to the sales misrepre- 
sentations, and that the acts were done on its behalf by the salesmen 
purporting to act for it. We think the appellant, by furnishing these 
folders to his distributors, provided a very effective shell to be used in 
hunting customers for appellant’s wares. However, he is not absolved 
by the fact that, to the shell, the salesmen may have added a few buck-- 
shot of their own. 

We deem it immaterial, as urged by appellant, that no express state- 
ment is contained in the stipulation to the effect that prospective pur- 
chasers considered the dealers to be appellant’s representatives, or that 
no statement appears there indicating that these salesmen sought to: 
emphasize, or additionally confirm to purchasers, the relationship with 
appellant which was attributed in such promotional material. We 
deem it immaterial, also, that the appellant may have never expressly 
approved the oral misrepresentations under consideration here, in the 
course of specific sales transactions. Nor is it controlling, moreover, 
as additionally urged under the appeal, that appellant may have 
lacked disciplinary authority over salesmen who misrepresented its. 
cookware. 

Reference appears in the initial decision to magazine advertising 
engaged in by the appellant, one of which solicited prospective sales- 
men to contact appellant for employment in selling cookware with its 
distributors. In other advertisements, likewise incorporated into the 
stipulation by reference, the statement appears, among others, that 
“Each Permanent Cookware representative is a reliable businessman 
bonded after careful investigation.” Appellant urges that the latter 
of these two categories of magazine advertisements cannot be con- 
sidered as proof that the concern has held out the dealers as its repre- 
sentatives. The advertisements further state that the products are 
sold through independent distributors and their courteous local repre- 
sentatives, and in certain of them the public is solicited to participate 
in the free dinner parties conducted by “your local Permanent repre- 
sentative.” The advertisements in question clearly evidence appel- 
lant’s active cooperation with dealers in promoting the retail sale of 
its cookware. It would be improper to conclude that the statements 
contained in the magazine advertisements could not be deemed to con- 
stitute evidence relevant and material to a determination of whether 
appellant may have held salesmen out as its representatives. 

It is contended additionally that such latter magazine advertise- 
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ments may not be properly considered as proof that appellant has held 
the salesmen out as its representatives for the reason that they were 
not published until after this proceeding was instituted. In the situa- 
tion here presented, it is not necessary however, to pass on this point. 
‘We note in this connection that the initial decision did not rely upon 
these advertisements as controlling to the conclusion in question, but 
rested its determination, instead upon statements contained in the 
folders. This is evident when it is considered that the decision below, 
when referring to these magazine advertisements, found that their dis- 
semination attested a “continued effort” by appellant to create con- 
sumer confidence in salesmen promoting its products. The conten- 
tions advanced under these aspects of the appeal are accordingly 
rejected. 

It is additionally urged in the appeal brief that this proceeding is 
now moot with respect to appellant’s practices inasmuch as its use 
of the deceptive folders or brochures was discontinued May, 1952, 
approximately two months prior to institution of this proceeding. 
Even assuming, arguendo, that appellant does not now contemplate 
recirculating the deceptive folders, the fact remains that appellant 
vigorously maintained that its practices were lawful throughout the 
course of extended hearings in this proceeding, which hearings were 
terminated only when the stipulation as to the facts was agreed upon 
for inclusion into the record. We think that issuance of an appro- 
priate order is required to insure against resumption of the challenged 
practices. The record, moreover, contains no indication that the sales- 
men, whom appellant has held out as its representatives and currently 
holds out in its advertising as bonded and reliable sources for its 
products, have discontinued the false statements which appellant 
admits were used in sales presentations for its products. The question 
of mootness is for the Commission to decide,® and there is no assurance 
in this record that the acts complained of will not be resumed. Re- 
jected, accordingly, are appellant’s contentions that this proceeding 
is moot. 

Appellant additionally requests in its brief that the proscriptive 
language appearing in Paragraph Six of the order attached to the 
initial decision be modified by appending a proviso expressly per- 
mitting its use of statements to the effect. that depending upon the 
solubility of the compound in which they occur in foods, minerals are 
leached out in boiling water. In opposing this request, counsel sup- 
porting the complaint asserts he does not challenge the suggested 
proviso’s scientific accuracy on record basis. He urges in this con- 


5 Guarantee Veterinary Co., et al. v. Federal Trade Commission, 285 Fed. 853. 
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nection, however, that the present language of Paragraph Six does: 
not proscribe statements in the vein referred to, and we think his. 
interpretation of the paragraph in question is in all respects correct. 

We are accordingly denying appellant’s appeal in its entirety and 
are entering our order adopting the hearing examiner’s initial decision. 
The decision is modified insofar as it relates to the name of appellant 
company, as it appears from the record that on October 29, 1954, the 
name “Pressed Steel Car Company, Inc.” was changed to “U. S. 
Industries, Inc.” 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE. 


This matter came on to be heard by the Commission upon the appeal 
filed by the respondent Pressed Steel Car Company, Inc., now known 
as U. S. Industries, Inc., from the initial decision of the hearing 
examiner. 

Having considered the record herein, the Commission, for reasons. 
stated in its accompanying opinion, has determined that the excep- 
tions interposed under the appeal are without merit and should be 
denied. 

The Commission is of the further view that its decision here should 
take cognizance of certain changes in the appellant’s corporate struc- 
ture and name which have occurred since this proceeding was in- 
stituted, and that it should modify the order to cease and desist to 
the end that such order contain reference to appellant under its pres- 
ent name of U. S. Industries, Inc. 

It is ordered, That the appeal of respondent U. S. Industries, Inc., 
formerly known as Pressed Steel Car Company, Inc., be, and the same 
hereby is denied. 

Lt is further ordered, That the preamble of the order to cease and 
desist contained in the initial decision be, and it hereby is, modified by 
striking the words “Pressed Steel Car Company, Inc., a corporation,” 
and substituting in lieu thereof the words “U. S. Industries, Inc., a 
corporation, formerly known as Pressed Steel Car Company, Inc.” 

It is further ordered, That the initial decision, as modified herein 
be, and it hereby is, adopted as a part of the decision of the 
Commission. 

It is further ordered, That the respondents Permanent Stainless 
Steel, Inc., and U. S. Industries, Inc., formerly known as Pressed 
Steel Car Company, Inc., shall, within sixty (60) days after service 
upon them of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which they have com- 
plied with the order to cease and desist. 
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LESTER SLAMOWITZ ET AL. TRADING AS LEMAR FURS 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT AND OF THE FUR PRODUCTS LABELING. 
ACT 


Docket 6233. Complaint, Sept. 16, 1954—Decision, Feb. 18, 1955 


Consent order requiring a furrier in New York City to cease misbranding fur 
products in violation of the Fur Products Labeling Act. 
Before Mr. Loren H. Laughlin, hearing examiner. 
Mr. John J. McNally for the Commission. 
Mr, Leonard Feldman, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Lester Slamowitz and Marvin Imberman, as 
individuals and copartners trading as Lemar Furs, hereinafter re- 
ferred to as respondents, have violated the provisions of said Acts and 
the Rules and Regulations promulgated under the Fur Products 
Labeling Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondents Lester Slamowitz and Marvin Imber- 
man are individuals and copartners trading as Lemar Furs with their 
principal office and place of business located at 845 Seventh Avenue, 
New York, New York. 

Par. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, the respondents have introduced, 
manufactured for introduction, sold, offered for sale, transported, and 
distributed in commerce as “commerce” is defined in the Fur Products 
Labeling Act, fur products, as that term is defined in said Act, and 
have manufactured for sale, sold, offered for sale, transported, and 
distributed fur products which have been made in whole or in part of 
fur, as that term is defined in said Act, which have been shipped and 
received in commerce. 

Par. 38. Among the fur products referred to above were stoles. 
Exemplifying respondents’ practice of violating the Fur Products 
Labeling Act and the Rules and Regulations thereunder is their 
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(A) Misbranding and false invoicing of such fur products by: , 

(1) Failing to affix labels to fur products and failing to furnish 
invoices to purchasers of fur products showing: 

(a) the name or names of the animal or animals producing the fur 
contained in the fur products as set forth in the Fur Products Name 
Guide and as permitted under the Rules and Regulations; 

() that the fur products contain or are composed of bleached, dyed 
or otherwise artificially colored fur ; 

(c) the name of the country of origin of any imported furs used 
in fur products. 

(2) Falsely and deceptively representing on labels and invoices 
that their fur products were “Natural Mink,” when they were in fact 
tip-dyed. 

(B) Further misbranding their fur products by: 

(1) Falsely or deceptively labeling and otherwise falsely or decep- 
tively identifying said fur products; 

(2) Mingling non-required information with required information 
in violation of the Fur Products Labeling Act and Rule 29 of the 
Regulations; 

(3) Failing to set forth on labels the name or other identification 
issued and recorded by the Commission of one or more persons who 
manufactured such fur products for introduction into commerce, 
introduced it in commerce, sold it in commerce, advertised or offered 
it for sale in commerce, or transported or distributed it in commerce. 

Par. 4. The aforesaid acts and practices of respondents were in 
violation of the Fur Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder, and constituted unfair and deceptive 
acts and practices and unfair methods of competition in commerce 
under the Federal Trade Commission Act. 


DrEcIsion OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated February 18, 1955, 
the initial decision in the instant matter of hearing examiner Loren H. 
Laughlin, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY LOREN H. LAUGHLIN, HEARING EXAMINER 


The Federal Trade Commission (hereinafter referred to as the 
Commission) on September 16, 1954, issued its complaint herein 
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under the Federal Trade Commission Act, and the Fur Products 
Labeling Act against the above-named respondents, charging them 
in certain particulars with having violated the provisions of said Acts 
and the Rules and Regulations promulgated by the Commission under 
the Fur Products Labeling Act. The respondents were duly served 
with process and thereafter requested and obtained time from the 
Hearing Examiner in which to file answer, which time was last ex- 
tended to December 8, 1954. 

On November 2, 1954, the respondents, however, stipulated in writ- 
ing with counsel supporting the complaint, therein waiving the filing 
of an answer and agreeing that a consent order against the respond- 
ents be entered herein in terms identical with those contained in the 
notice issued and served on respondents as a part of the complaint 
herein. Such written stipulation was approved in writing by the 
Director and Assistant Director of the Commission’s Bureau of 
Litigation. 

By said stipulation, among other things, respondents have admitted 
all the jurisdictional allegations of the complaint and agreed that the 
record herein may be taken as if the Commission had made findings 
of jurisdictional facts in accordance with such allegations; that the 
parties expressly waive a hearing before the Hearing Examiner or 
the Commission and all further and other procedure to which the 
respondents may be entitled under the Federal Trade Commission 
Act or the Rules of Practice of the Commission; and that the order 
to cease and desist issued in accordance with said stipulation shall 
have the same force and effect as if made after a full hearing, the 
parties having waived specifically therein any and all right, power 
or privilege to challenge or contest the validity of said order. It was 
also stipulated and agreed therein that the complaint herein may be 
used in construing the terms of the order provided for in said stipula- 
tion and, further, that the signing of said stipulation is for settlement 
purposes only and does not constitute an admission by respondents 
that they have violated the law as alleged in the complaint. 

The aforesaid stipulation for consent order as so approved was sub- 
mitted on November 10, 1954, to the above-named Hearing Examiner 
for his consideration in accordance with Rule V of the Commission’s 
Rules of Practice. And upon due consideration of the complaint 
and the stipulation for consent order, which is hereby accepted and 
ordered filed as part of the record herein, it having been stipulated 
they shall be the entire record herein on which such order may be 
entered, the Hearing Examiner finds that the Commission has juris- 
diction of the subject matter of this proceeding and of each and all 
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of the parties respondent herein; that the complaint states a legal 
cause for complaint under the Federal Trade Commission Act, and the 
Fur Products Labeling Act, and the Rules and Regulations promul- 
gated by the Commission under the latter Act against the respondents 
as a whole and in each of the particulars alleged therein; that this 
proceeding is in the interest of the public; that the following order 
as proposed in said stipulation is appropriate for the disposition of 
this proceeding, the same to become final when it becomes the order 
of the Commission; and that said order therefore should be, and 
hereby is, entered as follows: 
ORDER 


It is ordered, That respondents Lester Slamowitz and Marvin 
Imberman, as individuals and as copartners trading as Lemar Furs 
or under any other trade name, and respondents’ representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the introduction or manufacture for intro- 
duction into commerce, or the sale, or offering for sale in commerce, 
or the transportation or distribution in commerce of any fur product; 
or in connection with the manufacturing for sale, sale, offering for 
sale, transportation or distribution of any fur product which is made 
in whole or in part of fur which has been shipped and received in 
commerce, as “commerce,” “fur” and “fur product” are defined in the 
Fur Products Labeling Act, do forthwith cease and desist from: 

(A) Misbranding and falsely invoicing fur products by: 

(1) Failing to affix labels to fur products and failing to furnish 
invoices to purchasers of fur products, showing: 

(a) the name or names of the animal or animals producing the 
fur contained in the fur product as set forth in the Fur Products Name 
Guide and as permitted under the Rules and Regulations; 

(d) that the fur product contains or is composed of used fur, when 
such isa fact; 

(c) that the fur product contains or is composed of bleached, dyed 
or otherwise artificially colored fur, when such is a fact; 

(d) that the fur product is composed in whole or in substantial part 
of paws, tails, beilies or waste fur, when such isa fact; 

(e) the name of the country of origin of any imported furs used 
in a fur product; 

(2) Using on labels attached to fur products and on invoices of 
fur products, the name of another animal in addition to the name of 
the animal actually producing the fur contained in the fur product. 

(3) Falsely and deceptively, representing on labels and invoices 
that their fur products are “Natural” when they are in fact tip-dyed. 
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(B) Misbranding their fur products by : 

(1) Falsely or deceptively labeling or otherwise falsely or decep- 
tively identifying said fur products, or using labels affixed to such fur 
products which contain any form of misrepresentation or deception 
with respect to such fur products; 

(2) Setting out on labels attached to fur products non-required in- 
formation with required information ; 

(3) Failing to set forth on required labels attached to fur products 
the name or other identification issued and registered by the Commis- 
sion of one or more persons who manufactured such fur products for 
introduction into commerce, introduced it in commerce, sold it in com- 
merce, advertised or offered it for sale in commerce, or transported 
or distributed it in commerce. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of February 18, 1955]. 
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In THE MATTER OF 
JOSEPH BAUM 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT AND OF THE FUR PRODUCTS LABELING ACT 


Docket 6265. Complaint, Nov. 26, 1954—Decision, Feb. 22, 1955 


Consent order requiring a furrier in New York City to cease misbranding and false 
invoicing of fur products in violation of the Fur Products Labeling Act. 


Before Mr. J. Earl Cox, hearing examiner. 
Mr. John J. McNally for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having 
reason to believe that Joseph Baum, an individual, hereinafter re- 
ferred to as respondent, has violated the provisions of said Acts, and 
the Rules and Regulations promulgated under the Fur Products La- 
beling Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracraru 1. Respondent Joseph Baum is an individual with his 
principal office and place of business located at 214 West 28th Street, 
New York, New York. 

Par. 2. Subsequent to the effective date of the Fur Products La- 
beling Act on August 9, 1952, the respondent has introduced, manu- 
factured for Ren s6td offered for sale, transported, and dis- 
tributed, in commerce, as “commerce” is defined in the Fur Products 
Labeling Act, fur products and furs, as those terms are defined in said 
Act, and has manufactured for sale, sold, offered for sale, transported, 
and distributed, fur products, which have been made in whole or in 
part of fur which had been shipped and received in commerce. Among 
such furs and fur products were trimmings, scarves and stoles. 

Par. 3. Certain of said fur products were misbranded in that they 
were falsely and deceptively labeled or otherwise falsely and decep- 
tively identified with respect to the name or names of the animal or 
animals that produced the fur from which said fur products had been 
manufactured, in violation of Section 4 (1) of the Fur Products 
Labeling Act. 
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Par. 4. Certain of said fur produzts were misbranded in that they 
were not labeled as required under the provisions of Section 4 (2) 
of the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Par. 5. Certain of said fur products were misbranded in that re- 
spondent, on labels attached to fur products, 

(a) Mingled non-required information with required information 
in violation of the Fur Products Labeling Act and Rule 29 of the 
Rules and Regulations promulgated under said Act; and 

(6) Failed to show the item number of such fur products in viola- 
tion of the Fur Products Labeling Act and Rule 40 of the Rules and 
Regulations promulgated thereunder. 

Par. 6. Certain of said fur products were falsely and deceptively 
invoiced in that they were not invoiced as required under the pro- 
visions of Section 5 (b) (1) of the Fur Products Labeling Act and in 
the manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. 

Par. 7. Certain of said fur products were falsely and deceptively 
invoiced in that such invoices misrepresented the name of the animal 
that produced the fur from which said fur products had been manu- 
factured, in violation of Section 5 (b) (2) of the Fur Products La- 
beling Act. 

Par. 8. Certain of said fur products were falsely and deceptively 
invoiced in that respondent, on invoices furnished to purchasers and 
prospective purchasers of said fur products, failed to show the item 
number of such fur products, in violation of the Fur Products Label- 
ing Act and Rule 40 of the Rules and Regulations promulgated 
thereunder. 

Par. 9. The aforesaid acts and practices of respondent were in 
violation of the Fur Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder, and constituted unfair and deceptive 
acts and practices in commerce under the Federal Trade Commission 
Act. 

Decision oF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated February 22, 1955, the 
initial decision in the instant matter of hearing examiner J. Earl 
Cox, as set out as follows, became on that date the decision of 
the Commission. 
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INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The complaint in this proceeding charges that the respondent, 
Joseph Baum, of 214 West 28th Street, New York, New York, has 
violated the provisions of the Federal Trade Commission Act and 
the Fur Products Labeling Act by falsely and deceptively labeling 
and invoicing fur trimmings, scarves, stoles and other fur products 
which the respondent has manufactured, sold and distributed in com- 
merce, as “commerce” is defined in said Acts. 

Without filing an answer, and prior to the date set in the complaint 
for the initial hearing in this proceeding, respondent entered into a 
Stipulation For Consent Order with counsel supporting the com- 
plaint. This stipulation was approved by the Director and Assistant 
Director of the Commission’s Bureau of Litigation, and transmitted 
to the Hearing Examiner. 

The stipulation provides, among other things, that respondent ad- 
mits all the jurisdictional allegations set forth in the complaint and 
that the record herein may be taken as if findings of jurisdictional 
facts had been made in accordance with such allegations; that the 
stipulation, together with the complaint, shall constitute the entire 
record herein; that the complaint may be used in construing the order 
agreed upon, which may be altered, modified or set aside in the man- 
ner provided by the statute for orders of the Commission; that the 
_ signing of the stipulation is for settlement purposes only and does 
not constitute an admission by respondent that he has violated the 
law as alleged in the complaint; and that the order provided for in 
the stipulation and hereinafter included in this decision shall have 
the same force and effect as if made after a full hearing, presentation 
of evidence and findings and conclusions thereon. 

All parties waive the filing of answer, hearings before a Hearing 
Examiner or the Commission, the making of findings of fact or con- 
clusions of law by the Hearing Examiner or the Commission, the 
filing of exceptions and oral argument before the Commission, and 
all further and other procedure before the Hearing Examiner and 
the Commission to which respondent may be entitled under the Fed- 
eral Trade Commission Act or the rules of the Commission, including 
any and all right, power or privilege to challenge or contest the 
validity of the order entered in accordance with the stipulation. 

The order agreed upon conforms to the order contained in the 
notice accompanying the complaint, and disposes of all the issues 
raised in the complaint. The Stipulation For Consent Order is there- 
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fore accepted, this proceeding is found to be in the public interest, 
and the following order is issued: 

It is ordered, That respondent Joseph Baum, an individual, and 
respondent’s representatives, agents and employees, directly or through 
any corporate or other device, in connection with the introduction 
or manufacture for introduction into commerce, or the sale or of- 
fering for sale in commerce, or the transportation or distribution in 
commerce, of any fur product; or in connection with the manufac- 
turing for sale, sale, offering for sale, transportation or distribution 
of any fur product which is made in whole or in part of fur which 
has been shipped and received in commerce, as “commerce,” “fur” 
and “fur product” are defined in the Fur Products Labeling Act, do 
forthwith cease and desist from : 

A. Misbranding fur products by: 

1. Falsely or deceptively labeling or otherwise identifying any 
such product as to the name or names of the animal or animals that 
produced the fur from which such product was manufactured. 

2. Failing to affix labels to fur products showing: 

(a) The name or names of the animal or animals producing the fur 
or furs contained in the fur product as set forth in the Fur Products 
Name Guide and as prescribed under the Rules and Regulations; 

(6) That the fur product contains or is composed of used fur, when 
such is a fact ; 

(c) That the fur product contains or is composed of bleached, dyed 
or otherwise artificially colored fur, when such is a fact; 

(d) That the fur product is composed in whole or in substantial 
part of paws, tails, bellies, or waste fur, when such is a fact; 

(e) The name, or other identification issued and registered by the 
Commission, of one or more persons who manufactured such fur 
product for introduction into commerce, introduced it into commerce, 
sold it in commerce, advertised or offered it for sale in commerce, or 
transported or distributed it in commerce ; 

(f) The name of the country of origin of any imported furs used in 
the fur product. 

3. Mingling non-required information with required information 
on labels attached to fur products in violation of Rule 29 of the Rules 
and Regulations. 

4. Failing to show, on labels attached to fur products, the item num- 
ber of such fur products, as required by Rule 40 of the Rules and 
Regulations. 

B. Falsely or deceptively invoicing fur products by: 
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1. Failing to furnish invoices to purchasers of fur products show- 
ing: 

(a) The name or names of the animal or animals producing the 
fur or furs contained in the fur product, as set forth in the Fur Prod- 
ucts Name Guide and as prescribed under the Rules and Regulations; 

(0) That the fur product contains or is composed of used fur, 
when such is the fact ; 

(c) That the fur product contains or is composed of bleached, 
dyed or otherwise artificially colored fur, when such is the fact; 

(d) That the fur product is composed in whole or in substantial 
part of paws, tails, bellies, or waste fur, when such is the fact; 

(e) The name and address of the person issuing such invoice; 

(7) The name of the country of origin of any imported furs con- 
tained in a fur product. 

2. Using on invoices the name or names of any animal or animals 
other than the name or names provided for in paragraph B(1) (a) 
above, or furnishing invoices which contain any form of misrepresen- 
tation or deception, directly or by implication, with respect to such 
fur product. 

3. Failing to show the item number or mark of each fur product 
on the invoice pertaining to such product, as required by Rule 40 
of the Rules and Regulations. 


ORDER TO FILE REPORT OF COMPLIANCE 


It 7s ordered, That respondent Joseph Baum, an individual, shall, 
within sixty (60) days after service upon him of this order, file with 
the Commission a report in writing setting forth in detail the man- 
ner and form in which he has complied with the order to cease and 


desist [as required by said declaratory decision and order of February 
92, 1955]. 
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CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6204. Complaint, May 5, 1954—Decision, Feb. 24, 1955 


Consent order requiring the two corporate producers of the “vast bulk” of 
inboard marine propellers for pleasure craft in the eastern United States, 
with main offices at Freeport, Long Island, and Grand Rapids, Mich., re- 
spectively, to cease cooperating in fixing and maintaining prices, etc., for 
their products. 


Before Mr. John Lewis, hearing examiner. 
Mr. George W. Williams for the Commission. 
Glass, Lynch & Kusch, of New York City, for Columbian Bronze 
Corp. 
McCobb, Heaney & Dunn, of Grand Rapids, Mich., for Michigan 
Wheel Co., etc. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the corporations 
listed above in the caption of this complaint, and more particularly 
described and referred to hereinafter as respondents, have violated 
the provisions of Section 5 of the said Act (U.S.C. Title 15, Sec. 45), 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent Columbian Bronze Corporation is a 
corporation organized, existing, and doing business under the laws 
of the State of New York, with its office and principal place of business 
at Freeport, Long Island, New York, and is sometimes herein referred 
to as “Columbian.” 

Respondent Michigan Wheel Company is a corporation organized, 
existing and doing business under the laws of the State of Michigan, 
with its principal office and place of business at 239 Market Avenue, 
S. W., Grand. Rapids, Michigan, and is sometimes referred to herein 
as “Michigan.” 

The respondent Michigan Wheel Company purchased and wholly 
owns the trade name “The Federal Propellers,” which is generally con- 


760 FEDERAL TRADE COMMISSION DECISIONS 
Complaint OL AE bel cites 


ducted by Michigan as a separate unit, and at the same address, and 
is sometimes referred to herein as “Federal.” 

Par. 2. The above-named respondents are principally engaged in 
the production and marketing of marine propellers of the type gen- 
erally used for pleasure craft and range in size from 8 inches to 65 
inches in diameter, some of which may be of a special or unique design. 
Respondent, Michigan Wheel Company, produces and markets a line 
of both inboard and outboard propellers. Neither Federal nor Colum- 
bian produces or markets outboard propellers. 

While propellers are produced by concerns on the West Coast, the 
business of those on the West Coast is confined largely to the western 
area of the United States, and the business of respondents is confined 
largely to the eastern area of the United States. 

There are a number of propeller producers and marketers in the 
United States, as above indicated, most of whom are small producers 
thereof, and by reason of the position of the respondents in the in- 
dustry, who produce and market the vast bulk of the said propellers in 
at least the eastern area, they have a dominant, or potentially dominant, 
position therein in said eastern area. 

In addition to the production and distribution of propellers, re- 
spondents produce and market other marine hardware and equipment. 

The respondent Columbian Bronze Corporation had an average 
annual volume of sales of approximately $1,500,000, a large part of 
which was for the marine propeller segment of its business. 

The respondent Michigan, including The Federal Propellers, had 
gross sales in 1952 of approximately $2,000,000, of which amount ap- 
proximately $1,500,000 represents the marine propeller segment of 
its business. 

The customers of the respondents are distributors, dealers, boat 
builders, boat owners and the government, on bids. Distributors are 
generally defined as those customers who start with and have a stock 
of propellers valued at $1,000 for inboard and $500 for outboard pro- 


pellers, and generally perform the function of a distributor. Dealers 


are those who sell directly to the users thereof. 

Par. 3. The said respondents, in the regular course and conduct of 
their respective businesses, as hereinabove described, sell and cause 
the aforesaid products, when sold, to be shipped or otherwise trans- 
ported to purchasers thereof located in States of the United States 
other than in the state of origin of said shipment, and in the District 
of Columbia, and the said respondents have, during all the time herein 
described, carried on and are now carrying on a constant course of 
trade in commerce in said products, between and among the various 
States of the United States and in the District of Columbia. 
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Par. 4. The said respondents are in competition with one another 
and with others in producing, selling and otherwise distributing the 
products herein described and referred to as inboard marine propellers, 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act, except insofar as actual and potential competition 
has been hindered, frustrated, lessened, restricted, restrained, or elimi- 
nated by the acts, practices and methods alleged herein. 

Par. 5. Since on or about January 1, 1947, respondents have en- 
gaged in a mutual and common understanding and planned common 
course of action to lessen, suppress and eliminate competition between 
and among themselves in the sale of inboard marine propellers, and 
in furtherance thereof and pursuant thereto have engaged in, done and 
performed the following acts, practices, methods and things: 

(a) Discussed with one another prospective price changes and pro- 
spective discount schedules and sales terms, in advance of the establish- 
ment of such price lists and discount schedules. 

(6) Exchanged price information in the form of price lists, discount 
schedules and sales terms before and after sales transactions. 

(c) Conferred and consulted with one another concerning arrange- 
ments with dealers, jobbers and distributors. 

(d) Discussed and conferred with one another in advance of publi- 
cation or announcement of prices, or price changes, the charge to be 
included in the boring of shaft holes in propellers. 

Par. 6. The effect of the aforesaid mutual and common understand- 
ing and planned common course of action and the acts, practices, 
methods and things done in furtherance thereof and in pursuance, 
thereto, as alleged in Paragraph Five above, has been and is to elimi- 
nate, lessen and suppress competition between and among the respond- 
ents by the establishment.of uniform prices and substantially uniform 
prices and other terms and conditions of sale and charges, and has a 
dangerous tendency to enhance prices, and to injure and deprive the 
public of the benefits of free and full competition; and is altogether 
to the injury and prejudice of the public. 

Par. 7. The aforesaid acts, practices and methods of said respond- 
ents constitute unfair methods of competition and unfair acts and 
practices in commerce within the intent and meaning of Section 5 of 
the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated February 24, 1955, the 
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initial decision in the instant matter of hearing examiner John Lewis, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondents on May 5, 1954, charging them with the use 
of unfair methods of competition and unfair acts and practices in com- 
merce, in violation of the provisions of the Federal Trade Commission 
Act. After being duly served with said complaint, the respondents 
appeared by counsel and filed their separate answers thereto. There- 
after a stipulation was signed by the parties providing for the entry 
of a consent order disposing of all the issues in this proceeding. Said 
_ stipulation has been submitted to the above-named hearing examiner, 
heretofore duly designated by the Commission, for his consideration 
in accordance with Rule V of the Commission’s Rules of Practice. 

Respondents, pursuant to the aforesaid stipulation, have admitted 
all the jurisdictional allegations of the complaint and agreed that the 
record herein may be taken as if the Commission had made findings 
of jurisdictional facts in accordance with such allegations. Said stipu- 
lation further provides that the answer heretofore filed by respondents 
is to be withdrawn and that the parties expressly waive a hearing be- 
fore the hearing examiner or the Commission, and all further and other 
procedure to which the respondents may be entitled under the Fed- 
eral Trade Commission Act or the Rules of Practice of the Commission. 
Respondents have also agreed that the order to cease and desist issued 
in accordance with said stipulation shall have the same force and effect 
as if made after a full hearing, and specifically waive any and all right, 
power, or privilege to challenge or contest the validity of said order. 
It has been further stipulated and agreed that the complaint herein 
may be used in construing the terms of the order provided for in said 
stipulation, and that the signing of said stipulation is for settlement 
purposes only and does not constitute an admission by respondents that 
they have violated the law as alleged in the complaint. 

This proceeding having now come on for final consideration by the 
hearing examiner on the complaint and the aforesaid stipulation for 
consent order dated November 22, 1954, the answer previously filed by 
respondents being hereby deemed withdrawn, and it appearing that 
said stipulation provides for an appropriate disposition of this 
proceeding, the same is hereby accepted and ordered filed as part of 
the record herein by the hearing examiner, who makes the following 
findings, for jurisdictional purposes, and order: 
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1. Respondent Columbian Bronze Corporation is a corporation, or- 
ganized, existing, and doing business under the laws of the State of 
New York, with its office and principal place of business at F reeport, 
Long Island, New York. 

Respondent Michigan Wheel Company is a corporation organized, 
existing and doing business under the laws of the State of Michigan, 
_ with its principal office and place of business at 239 Market Avenue, 
S.W., Grand Rapids, Michigan. 

Respondent The Federal Propellers, a name under which Michigan 
Wheel Company also does business, is generally conducted by said 
respondent as a separate unit, and at the same address. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents under 
the Federal Trade Commission Act, and this proceeding is in the in- 
terest of the public. 

ORDER 


[tis ordered, That the respondents, Columbian Bronze Corporation, 
a corporation, and Michigan Wheel Company, a corporation, also trad- 
ing as The Federal Propellers, their respective officers, agents and 
employees, and any subsidiary or affiliate, in connection with the of- 
fering for sale and distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of their said products, namely, 
marine propellers, do forthwith cease and desist from entering into, 
continuing, cooperating in or carrying out any planned common course 
of action, agreement, understanding or arrangement between them- 
selves or by and between either or both of them and others not parties 
hereto, to do or perform the following acts or things, namely : 

(1) Fixing or maintaining the prices, bids, discounts or other terms 
or conditions upon which their respective propellers are sold or dis- 
tributed. 

(2) Fixing or maintaining charges for or in connection with the 
boring of their respective propellers. 

(8) Exchanging or otherwise supplying competitors or potential 
competitors with price information, including discounts and other 
terms of sale of said products and boring charges, in advance of the 
announcement of prices, discounts and other terms of sale or boring 
charges. 

Provided, It is understood that this order prohibits exchanging of 
price information, including discounts and other terms of sale of said 
products and boring charges, only when done in advance of the public 
anneuncement of such information; except that this proviso shall not 
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be deemed to authorize the exchanging of such information at other 
times if done pursuant to a planned common course of action, agree- 
ment, understanding or arrangement to do the things prohibited in 
sub-paragraphs (1) and (2) hereof. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of February 24, 1955]. 
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ADVERTISING SPECIALTY NATIONAL ASSOCIATION 
. ET AL. . 


ORDER, OPINIONS, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 5952. Oomplaint, Feb. 7, 1952—Decision, Mar. 4, 1955 


Order requiring a trade association of manufacturers and jobbers of advertising 
specialties, its jobber members and its manufacturing members who sold 
to jobbers, to cease acting in concert to secure resale price maintenance for 
the purpose of eliminating price competition among jobbers in each manu- 
facturer’s product; and dismissing the complaint as to all the direct-selling 
manufacturer members of respondent association who did not sell to jobbers. 


Before Mr. Frank Hier, hearing examiner. | 
Mr, Rufus FE. Wilson and Mr. George W. Williams for the Commis- 
sion. 
Kittelle & Lamb, of Washington, D. C., for respondents generally. 
- Mendelsohn, Lane & Friedman, of Cleveland, Ohio, for Kromex 
Sales Co. 
Decision or THE COMMISSION 


The Commission, having fully considered the entire record herein 
including the transcript of the hearings (which shows that all mem- 
bers of Respondent Association were represented by counsel), the 
briefs of the parties and oral argument of counsel, hereby finds that 
this proceeding is in the interest of the public and makes this, and the 
accompanying opinion, its findings as to the facts and conclusion. 

Respondent Advertising Specialty National Association, a non- 
profit corporation, is a trade association of the respondent manufac- 
turers and jobbers of advertising specialties, organized and existing 
under the laws of the State of Illinois with its principal office located 
at 1346 Connecticut Avenue, N. W., Washington, D. C. The jobbing 
members and the member manufacturers supplying jobbers of said 
Association are numerous and changing. 


The Named Jobber Respondents 


The following listed respondent jobber members are representative 
of all of the jobber members of the respondent Association at the time 
of the issuance of the complaint, as named in the 1952 Membership 
Roster (Com. Ex. 45), and who are all respondents herein. 
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Rowan Printing Company, a North Carolina corporation, with its 
office and principal place of business at Salisbury, North Carolina. 

The Geo. H. Jung Co., an Ohio corporation with its office and prin- 
cipal place of business at 312 East Court Street, Cincinnati, Ohio. 

Harry K. Voelp, Inc., a Pennsylvania corporation, with its office 
and principal place of business at 134 Fourth Avenue, Pittsburgh, 
Pennsylvania. 

Terra Haute Advertising Company, Inc., an Indiana corporation, 
with its office and principal place of business at 1817 Poplar Street, 
Terre Haute, Indiana. 

Novelty Advertising Company, an Ohio corporation, with its office 
and principal place of business at 1148 Walnut Street, Coshocton, 
Ohio. 

Respondents Margaret B. Rosen, W. Wells Woodward and Harry 
C. Lisle, who were jobber members of said Association in 1949, have 
not been members of the Association since prior to the issuance of 
the complaint herein. It is believed that the complaint, therefore, 
should be dismissed as to these three respondents. The term re- 
spondents as used hereinafter shall not include these individuals. 


The Named Manufacturers Supplying Jobbers, Respondents 


The following listed respondents are representative of all of the 
manufacturers supplying jobbers, who were members of the respondent 
Association at the time of the issuance of the complaint, as named in 
the 1952 Membership Roster (Com. Ex. 45), and who are all re- 
spondents herein. 

The H. L. Moore Company, Inc., a Pennsylvania corporation, with 
its office and principal place of business located at Cochranton, 
Pennsylvania. 

The George F. Cram Company, Inc., an Indiana corporation, with 
its office and principal place of business located at 730 East Wash- 
ington Street, Indianapolis, Indiana. 

Western Plastic & Specialty Co., Inc., an Ohio corporation, with 
its office and principal place of business located at 1130 Williamson 
Building, Cleveland, Ohio. 

Kromex Industries, Inc. (Formerly Kromex Sales Company), and 
Ohio corporation, with its office and principal place of business located 
at 880 East 72nd Street, Cleveland, Ohio. 

Paul C. Johnson and Esther G. J ohnson, individually and as co- 
partners trading as J. E. Johnson Printing Company, with their office 


and principal place of business located at 8522 Lorraine Avenue 
Cleveland, Ohio. 
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Bernet B. Lewis, individually, and trading as Advertising Specialty 
Company, having his office and principal place of business at 741 
Washington Street, Indianapolis, Indiana. 

Robert D. Phelps and John M. Phelps, individually and as co- 
partners trading as Phelps Manufacturing Company, having their 
office and principal place of business at 916-922 North 15th Street, 
Terre Haute, Indiana. 

Messenger Corporation, an [linois corporation, with its office and 
principal place of business located at Auburn, Indiana. 

Sanders Manufacturing Company, a Tennessee corporation, with 
its office and principal place of business at 122-126 Fourth Avenue, 
South, Nashville, Tennessee. 

The Elhott Calendar Company, an Ohio corporation, with its office 
and principal place of business at 1148 Walnut Street, Coshocton, 
Ohio. 

Perry L. Engel and Ray Thompkins, individually and as copartners 
trading as the Coshocton Novelty Company, having its office and 
principal place of business at Eleventh and Adams Street, Coshocton, 
Ohio. 

The Guy S. Meek Calendar Co., an Ohio corporation, with its office 
and principal place of business at 13897 Walnut Street, Coshocton. 
Ohio. 

The J. F. Meek Company, an Ohio corporation, with its office and 
principal place of business at 12914 South Fifth Street, Coshocton, 
Ohio. 

The Beach Leather Co., Inc. (formerly known as The Beach Leather 
Company), an Ohio corporation, with its office and principal place 
of business at 1301 Walnut Street, Coshocton, Ohio. 

Francis & Lusky Company, Inc., a Tennessee corporation, with its 
effice and principal place of business at 1223-1225 Broadway, Nash- 
ville, Tennessee. 

Kingston Pencil Corporation, a Tennessee corporation, with its 
office and principal place of business at 320 North Market Street, 
Chattanooga, Tennessee. 

Daniel L. Townes, individually and trading as Shelbyville Pencil 
and Novelty Company, having his office and principal place of business 
at Shelbyville, Tennessee. 

The Chaney Manufacturing Company, an Ohio corporation, with 
its office and principal place of business at 567 East Pleasant Street, 
Springfield, Ohio. 

The Ohio Thermometer Company, an Ohio corporation, with its 
office and principal place of business at 33 Walnut Street, Springfield, 
Chio. 
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Kurtz Bros., a Pennsylvania corporation, with its office and princi- 
pal place of business at Fourth and Reed Streets, Clearfield, Penn- 
sylvania. 

Respondent Sidney S. Zentner, a member of the respondent Associa- 
tion in 1949, has not been a member since prior to the issuance of the 
complaint herein. It is believed that the complaint, therefore, should 
be dismissed as to him. The term respondent as used hereinafter shall 
not include this individual. 

Respondents Scripto, Inc., Shaw-Barton, Inc., and Kemper-Thomas 
Company are shown by the record to be direct selling manufacturers 
only. For the reasons stated in the accompanying opinion of the Com- 
mission, it is believed that the complaint should be dismissed as to 
these respondents and to all other unnamed respondent manufactur- 
ing members of the Association shown in the 1952 Membership Roster 
(Com. Ex. 45) to have sold their products directly only and who are 
not shown to have sold at all through jobbers. The term respondents 
as used hereinafter shall not include any of these said direct selling 
manufacturers. 


The Named Individual Respondents 


Respondent Russel M. Searle is the Secretary of the respondent As- 
sociation, has been active in all of its affairs, and has participated in 
the acts and practices hereinafter found to be illegal. 

Respondent C. A. Peck, an individual, was President of Newton 
Manufacturing Company, Newton, Iowa, an unnamed jobber respond- 
ent herein, a Director and Chairman of the Executive Committee of 
the respondent Association during the time the acts and practices here- 
inafter found to be illegal occurred. 

Respondent H. K. Atkins, an individual, was Treasurer of Win- 
throp-Atkins Co., Inc., 151 Pierce Street, Middleboro, Massachusetts, 
an unnamed respondent manufacturer supplying jobbers, a Director 
and member of the Executive Committee of the respondent Associa- 
tion during the time the acts and practices hereinafter found to be 
illegal occurred. : 

Respondent H. R. LeRoy, an individual, was President of LeRoy, 
Inc., an unnamed respondent manufacturer supplying jobbers, and a 
jobber and a Director of respondent Association during part of the 
time the acts and practices hereinafter found to be illegal occurred. 

Respondent F. P. Spikins, an individual, was President of Bagley 
and St. Clair, an unnamed respondent manufacturer supplying job- 
bers, and a member of the Executive Committee during part of the 
time the acts and practices hereinafter found to be illegal occurred. 
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Respondents R. J. Bernard, H. E. Kranhold, George E. Wood, 
J.S. Shaw (erroneously named in the complaint as J. W. Shaw), and 
J. L. Turner were officials of direct selling manufacturer respondents 
which did not sell to jobbers, Respondents C. N. Montanye was an 
official of a company which withdrew from membership in respondent 
Association prior to the issuance of the complaint herein. It is be- 
lieved, therefore, that the complaint should be dismissed as to these 
respondents. The term respondent as used hereinafter shall not in- 
clude the individuals named in this paragraph. 


Commerce and Competition 


The respondent member manufacturers and member jobbers of said 
respondent Association, in the regular course and conduct of their re- 
spective businesses, as hereinbefore described, caused the aforemen- 
tioned advertising specialty products, when sold, to be shipped or 
otherwise transported to the purchasers thereof located in the States of 
the United States and in the District of Columbia other than in the 
State af origin of said shipment. Said respondents have for many 
years last past carried on and are now carrying on a constant course 
of trade in commerce in said products between and among the various 
States of the United States and in the District of Columbia. 

Respondent member manufacturers and member jobbers of said re- 
spondent Association are in competition with one another and other in 
manufacturing, selling and otherwise distributing the products herein 
described and referred to as “advertising specialties,” including cal- 
endars, in commerce, within the intent and meaning of the Federal 
Trade Commission Act, except insofar as actual and potential com- 
petition has been hindered, frustrated, lessened, restricted, restrained 
or eliminated by the acts and practices fround herein. 


Acts and Practices 


The respondent member manufacturers supplying jobbers and mem- 
ber jobbers and the individual respondents, acting through and with 
the assistance of the respondent Association and otherwise, in the 
manner described in the accompanying opinion of the Commission, 
have been parties to a planned common course of action and agreement 
to eliminate price competition with and among the jobbers in the sale 
of each manufacturer’s products by: 

1. Requiring respondent member manufacturers to sell advertising 
specialties to respondent member jobbers on a list price basis only. 

2. Requiring respondent member jobbers to resell their products to 
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the ultimate consumer at prices fixed or established therefor by re- 
spondent member manufacturers. 

3. Requiring those respondent member manufacturers who sell di- 
rectly through their own salesmen, as well as to jobbers, to maintain 
the same list prices for their products on their direct sales as are fur- 
nished to respondent member jobbers. 

Although, in most cases, the recommendations of the Jobbers Group 
that the Manufacturers supplying Jobbers establish and maintain re- 
sale list prices were carefully worded, it is clear that such action was 
insisted on by the Jobbers Group. Such collective action by a group 
of jobbers which constitutes a substantial part of this market had 
the practical effect of requirmg this action by the manufacturers 
supplying jobbers. 

Each of the manufacturers supplying jobbers and jobber members 
of respondent Association have been informed of the acts and prac- 
tices engaged in by it in furtherance of said planned common course 
of action by attendance at meetings, or by being sent Association man- 
uals, bulletins or other notices. L, 

The aforesaid acts, practices, and methods of respondents are all 
to the prejudice of the public and have a substantial and dangerous 
tendency and capacity to hinder, lessen, restrict, and restrain competi- 
tion in commerce in the sale of advertising specialties. 


CONCLUSION 


The aforesaid acts, practices and methods of respondents are all 
unfair acts and practices in commerce within the intent and meanin g 
of section 5 of the Federal Trade Commission Act. 


ORDER 


1. /t is ordered, therefore, That the jobber respondents Rowan 
Printing Company, Geo. H. Jung Co., Harry K. Voelp, Inc., Terre 
Haute Advertising Company, Inc., Novelty Advertising Company, and 
each of the jobber members of the respondent Advertising Specialty 
National Association, as named in the 1952 Membership Roster, and 
their respective officers, representatives, agents, and employees, in or in 
connection with the offering for sale, sale and distribution of adver- 
tising specialties in commerce as “commerce” is defined in the Federal 
_ Trade Commission Act, do forthwith cease and desist from entering 

into, continuing, cooperating in or carrying out any planned common 
course of action, understanding, agreement, combination or con- 
spiracy between or among any two or more of said jobber respondents 


palin tana ones 


————— es ee 


ADVERTISING SPECIALTY NATIONAL ASSOCIATION ET AL. 771 
765 Order 


or between or among any one or more of said jobber respondents and 
other jobbers not parties hereto, to do or perform any of the following 
acts or practices: 

(a) Demanding that a manufacturer of said products establish or 
maintain resale list prices for any of its said products. 

(6) Threatening to boycott a manufacturer of said products which 
does not establish or maintain resale list prices for any of its said 
products. 

(c) Reporting price cutting of a manufacturer’s list prices estab- 
lished as a result of demands or threats of a group of jobbers. 

(d) Eliminating, lessening or suppressing price competition be- 
tween or with jobbers of any manufacturer’s said products. 

2. [tis further ordered, That the respondent manufacturers supply- 
ing jobbers, H. L. Moore Company, Inc., George F. Cram Company, 
Inc., Western Plastic & Specialty Co., Inc., Kromex Industries, Inc., 
Paul C. Johnson and Esther G. Johnson, individually and as copart- 
ners trading as J. E. Johnson Printing Company, Bernet B. Lewis, in- 
dividually and trading as Advertising Specialty Company, Robert D. 
Phelps and John M. Phelps, individually and as copartners trading 
as Phelps Manufacturing Company, Messenger Corporation, Sanders 
Manufacturing Company, The Elliott Calendar Company, Perry L. 
Engel and Ray Thompkins, individually and as copartners trading as 
Coshocton Novelty Company, The Guy S. Meek Calendar Co., The 
J. F. Meek Company, Beach Leather Co., Inc., Francis & Lusky Com- 
pany, Inc., Kingston Pencil Corporation, Daniel L. Townes, individ- 
ually, and trading as Shelbyville Pencil and Novelty Company, The 
Chaney Manufacturing Company, Ohio Thermometer Company and 
Kurtz Bros., and each of the manufacturers selling to jobbers, who 
are named in the 1952 Membership Roster of the Advertising Specialty 
National Association, and their respective officers, representatives, 
agents, and employees, in or 1n connection with the offering for sale, 
sale or distribution of advertising specialties in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from individually or collectively : 

- Participating in, cooperating with, assisting in, or carrying out any 
planned common course of action, understanding, agreement, combina- 
tion or conspiracy of jobbers, prohibited by paragraph 1 of this order. 

Provided, however, That nothing herein shall be interpreted as pro- 
hibiting a manufacturer from establishing and maintaining resale 
prices on its products in any manner exempted from the prohibitions 
of the Federal Trade Commission Act by the McGuire Act. 

3. Lt 7s further ordered, That the respondent Advertising Specialty 
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National Association and respondents Russell M. Searle, C. A. Peck, 
H. K. Atkins, H. R. LeRoy, and F. P. Spikins and the directors, offi- 
cers and representatives of said respondent Association do forthwith 
cease and desist from, individually or collectively, participating in, 
cooperating with, or assisting in the carrying out of any planned com- 
mon course of action, understanding, agreement, combination or con- 
spiracy of jobbers prohibited by paragraphs 1 or 2 of this order. 

4, [tis further ordered, That the complaint be, and it hereby is, dis- 
missed as to respondents Margaret B. Rosen, W. Wells Woodward, 
Harry C. Lisle, Sidney S. Zentner, Scripto, Inc., Shaw-Barton, Inc., 
The Kemper-Thomas Company, R. J. Bernard, H. E. Kranhold, 
George E. Wood, J. S. Shaw, J. L. Turner, C. N. Montanye and all of 
the direct selling manufacturer members of the respondent Associa- 
tion who do not sell to jobbers. 

5. It is further ordered, That the respondents shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing, setting forth in detail the manner and form 
in which they have complied with this order. 

Commissioner Gwynne not participating as he did not hear oral 
argument and Commissioner Secrest not participating as oral argu- 
ment was heard in this matter prior to his appointment to the Com- 
mission. 

OPINION OF THE COMMISSION 


Chairman Howrey delivered the opinion of the Commission: 

The complaint in this case charges that the Advertising Specialty 
National Association, a trade association of manufacturers and job- 
bers of advertising specialties, its members and certain individuals 
who have been active in its affairs, have been parties to an unlawful 
combination to eliminate competition in the sale of their products. 
The complaint specifically names twenty-three manufacturers, eight 
jobbers and eleven individuals as respondents and as representatives 
of the other members of the Association. Answers were filed by all 
of the named respondents denying the charges. Thereafter, fourteen 
days of hearings were held in Washington, D. C., during which con- 
siderable testimony and a large number of documents were presented 
in support of and in opposition to the allegations of the complaint. 

Upon consideration of the case on the merits, the hearing examiner 
concluded that the record did not establish the existence of any illegal 
agreement or combination in restraint of trade. The proceeding is 
now before the Commission upon appeal from his initial decision 
dismissing the complaint. 
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Respondents are members of an unusual industry. They produce 
and sell hundreds of products, all having a common purpose—good 
will advertising. These products include calendars, pencils, letter 
openers, yardsticks, key cases and other articles of many kinds and 
descriptions. The essential features of advertising specialties are 
that they are given free by the buyer to the ultimate user and that they 
bear the advertising imprint of the giver. Prices are determined 
more by the advertising value of the product than upon the basis of 
its own utility. The product provides “billboard” space, so to speak, 
for the advertiser. The products of the different manufacturers, gen- 
erally, are not comparable; they usually vary as to type, shape, appear- 
ance or value. Because of this variety in the products, there could 
not be much price uniformity between manufacturers’ products. 
Further the record shows there is a high degree of non-uniformity 
in price even between those products which are comparable. Compe- 
tition between manufacturers is largely in ideas rather than in price. 

The respondent Advertising Specialty National Association is com- 
posed of three classes of members: direct selling manufacturers, manu- 
facturers who supply jobbers, and jobbers. In recent years the 
Jobbers Group and the Manufacturers Supplying Jobbers Group have 
each met separately and discussed the problems affecting their par- 
ticular group. There have been no group meetings of the direct selling 
manufacturers. All classes of members attend the Association’s joint 
meetings. In 1951 eighteen direct selling houses with annual sales 
of $72,195,744 were members of respondent Association. In the same 
year, 182 manufacturers who supply jobbers having total sales of 
$29,943,988, and 144 jobbers with sales to consumers of $17,066,528, 
were also members of respondent Association. The annual sales of 
advertising specialties for the entire industry were estimated at 
$300,000,000. 

The complaint alleges that these various classes of respondents have 
all combined and agreed to restrain competition and that they have 
used the Association as an instrumentality for the accomplishment of 
this purpose by taking joint action at Association meetings and by 
distributing and recommending to the members a jobber’s and a manu- 
facturer’s Manual. 

The complaint sets out a number of specific practices engaged in 
by respondents in formulating and carrying out their combination. In 
summary, those alleged practices consisted of requiring respondent 
manufacturers to establish and maintain consumer list prices on the 
products they sell to jobbers and requiring the jobbers to resell their 
products to the consumers at the resale prices so fixed by the manu- 
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facturers; requiring uniform practices as to discounts to jobbers, com- 
pensation to salesmen, anticipatory discount schedules to ultimate 
purchasers, free goods and charges for sketches and c. o. d. shipments; 
and preventing member manufacturers from selling to jobbers who are 
not members of the Association and restricting membership to those 
jobbers with whom respondents were willing to compete. 

There is no charge of price fixing between the respondent manutfac- 
turers. The price competition with which this proceeding is con- 
cerned is between jobbers selling the products of the same manu- 
facturer. As each of the manufacturers who supply jobbers sells its 
products to many different competing jobbers, there is competition be- 
tween the jobbers in the sale of the identical product made by the 
same manufacturer. Price cutting by one jobber on such merchandise 
directly affects other jobbers competing in the sale of the same 
products. 

The minutes of the Jobbers Group of the Association show that at 
‘practically every meeting there was a discussion of such price cutting. 
These jobbers, acting collectively at Association meetings, passed and 
submitted to the Manufacturers Supplying Jobbers Group resolutions 
urging these manufacturers to establish consumer list prices and to 
require that their list prices be maintained. The manual and minutes 
of their meetings show that respondent manufacturers who supply 
jobbers concurred in the objectives of these resolutions. Respondents 
contend that the resolutions of the jobbers and the action by the manu- 
facturers’ group did not constitute agreements to maintain list prices 
but were merely expressions by the individuals present that they recog- 
nized that maintenance of list prices was a sound business practice 
and one which insured compliance with the Robinson-Patman Act. 

The hearing examiner found that no agreement existed between 
the manufacturers to establish consumer list resale prices for their 
jobbers nor to require the jobbers to resell at those prices. He recog- 
nized the existence of documentary evidence from which such an 
agreement could be inferred but refused to draw the inference prin- 
cipally because the prices established by each manufacturer were 
prices vertically fixed and did not result in price uniformity among 
the respondent manufacturers. He did not specifically discuss the 
evidence of agreement between respondent jobbers, nor the resolutions 
of the Jobbers Group and the Manufacturers Supplying Jobbers 
Group to establish and maintain resale prices for the purpose of 
eliminating price cutting on the jobber level. 

The complaint charges that all of the respondents, jobbers and 
manufacturers, entered into a planned common course of action to re- 
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quire the jobbers to sell their products at the resale prices established 
by the manufacturers. As discussed hereafter, joint action was taken 
by the Jobbers Group and the Manufacturers Supplying Jobbers 
Group at Association meetings as to resale price maintenance. The 
facts as to what occurred at the meetings are clearly set out in the 
minutes. There is little dispute as to such facts. The principal issue 
is whether or not respondents’ group action constituted an agreement 
in restraint of trade. 

The record shows that in 1939 officials of the Association mistakenly 
concluded that sound and practical operations under the Robinson- 
Patman Act required a manufacturer of advertising specialties to 
establish and maintain the prices at which its products were to be 
seld to the ultimate consumer by its jobbers. A resolution to this 
effect was unanimously adopted at the General Membership Meeting 
of the Association on October 4, 1939. 

Periodically, the Jobbers Group of the Association recorded its de- 
sire to maintain manufacturers’ published prices and passed resolu- 
tions requesting the Manufacturers Supplying Jobbers Group to es- 
tablish resale list prices, to demand adherence to them by jobbers, 
and to require their own salesmen, when selling direct to the con- 
sumers, to sell at the list prices. 

A typical reaction by the manufacturers group was to accept the 
spirit of the request, to state they would take appropriate steps, and 
to reaflirm their Robinson-Patman Act resolution. Price cutting from 
established resale prices was discussed at a joint meeting of the Asso- 
ciation with it being emphasized that both jobbers and manufacturers 
should see to it that they were maintained. The manufacturers group 
of the Association in its Manufacturers’ Manual recommended to 
manufacturer members that they maintain their resale prices and 
eliminate price cutting. The jobbers Manual of Practices put out by 
the Association also recommended to jobbers that they maintain list 
prices and report jobbers who cut prices. The foreword of the manual 
contains a statement that it sets forth the majority opinion of the 
jobber members of the Association. 

Increased price cutting through entry of new manufacturers into 
the field would periodically cause the Jobbers Group to take action. 
Policing of price cutting was frequently discussed at jobbers meetings 
with the consensus of the meetings being that instances of price cut- 
ting should be reported to the manufacturer involved so that he could 
take corrective steps. In such cases the manufacturer usually con- 
tacted the accused jobber and endeavored to eliminate his price cut- 
ting. Campaigns were conducted with approval of both the jobbers 
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and manufacturers to discourage manufacturers from selling to job- 
bers at net prices without establishing and maintaining consumer list 
prices. In this same connection the Secretary of the Association, at 
the request of the Jobbers Group, developed a form letter which was 
sent to any manufacturer selling an advertising specialty at a net price 
to a jobber without establishing a consumer list price. This letter con- 
tained the following statements: 

“The purpose of this letter is to tell you of the jobber’s disfavor of 
net prices and to show you the traditional, desired and safe method of 
presentation of prices to the advertising specialty industry. This 
action was requested at the recent meeting of the Jobbers Group of the 
Association. 

“The established jobber knows that any advertising specialty sold 
on a net price basis very soon becomes a ‘price football’—it will be sold 
at all kinds of prices—and that the salesmen’s commission as well as 
the jobber’s margin suffer thereby. The result is that products pre- 
sented at a net price to jobbers are avoided by established jobbers. 
Selling effort is put on products that are presented in the usual man- 
ner and which, as a result, have greater stability. 

“The worthwhile and responsible jobber will not handle a line un- 
less the manufacturer sets and maintains the price. He cannot afford 
to put his selling efforts behind a product which is unstable pricewise. 

“There is another reason, too, why ‘net prices’ are not acceptable. 
It is a legal reason and is based on federal law—the Robinson-Patman 
Act—popularly known as the anti-price-discrimination law. In view 
of established selling methods in the advertising specialty industry, 
this law requires that the manufacturers’ established price be main- 
tained. Hence, the effect of the law is that the manufacturer is 
responsible for the price at which his goods are sold. It is the manu- 
facturer’s responsibility to establish his prices to the ultimate buyer— 
the advertiser—and to insist that such prices are maintained.” 

The minutes of a meeting of the Jobbers Group and those of a 
meeting of the Manufacturers Supplying Jobbers Group show that 
one of these campaigns to induce manufacturers to establish and main- 
tain consumer list prices had produced “most salutary results.” 

The record indicates that virtually all of the manufacturers in this 
field do establish and maintain consumer list prices. There is some 
buee cutting by some jobbers, but only in a small percentage of their 
sales. 

These facts establish that the jobbers have acted in concert through 
the Association and with their suppliers—to secure resale price main- 
tenance for the purpose of eliminating price competition among them- 
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selves in each manufacturer’s products, and that their actions have 
had a substantial tendency to eliminate price competition among them- 
selves at the consumer level. 

This result has been reached with full recognition of the fact that 
all parties said they believed that the Robinson-Patman Act required 
manufacturers of advertising specialties to establish resale prices and 
to maintain them. Products were shipped directly from the manu- 
~facturers to the ultimate customer on the jobber’s order and, although 
the sale was to the jobber who resells the products, this method of 
delivery allegedly caused the belief in the industry that the manu- 
facturer would be liable for any price discrimination by its jobbers. 
Respondents claim to have been acting throughout on this belief. 
This does not justify, however, the jobber’s concerted action to elimi- 
nate price cutting. A mistaken belief that an action is proper does 
not legalize it. Participation by jobbers in an agreement such as 
this to suppress price competition between themselves is an unreason- 
able restraint of trade even though the parties to the combination may 
have believed their actions were legal. 

An additional argument is made that respondents’ acts in connec- 
tion with resale price maintenance were permitted by the Federal Fair 
Trade Acts. The McGuire Amendment to the Federal Trade Commis- 
sion Act exempts certain resale price maintenance agreements. How- 
ever, it. provides that nothing therein shall make lawful agreements 
between competitors, such as the jobbers herein, who are selling on the 
same competitive level. Similar provisions in the Miller-Tydings 
Amendment to the Sherman Act have been interpreted as not per- 
mitting a combination of producers, wholesalers and retailers to fix 
and maintain resale prices wherein the retailers and wholesalers 
agreed to persuade and compel the producers to establish and maintain 
agreed upon resale prices by entering into formal fair trade con- 
tracts. U. S.v. Frankfort Distilleries, Inc., 324 U.S. 293, 296 (1945). 
The facts in this case can be distinguished but the Frankfort decision 
clearly establishes that a combination including competing retailers 
toe eliminate price competition on the retail level by causing the pro- 
ducers to establish and maintain resale prices is not legalized by resale 
price maintenance statutes. Here the jobbers, acting jointly through 
the Association, persuaded producers to agree collectively to take 
action to establish and maintain resale prices so as to eliminate price 
cutting between the jobbers. Such concert of action to suppress price 
competition between jobbers does not come within the exemption of 
the McGuire Act. 

The manufacturers who supply jobbers by accepting as a group the 
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jobbers’ joint request that they establish and maintain consumer list 
prices and in stating that they would take appropriate steps, thereby 
agree to establish and maintain resale prices. The manufacturers 
acted to help the jobbers perfect their joint efforts to eliminate price 
cutting with full knowledge of their purpose. At one joint meeting 
of the Association, for instance, the manufacturers and jobbers partici- 
pated in a lengthy discussion as to ways and means of policing price 
cutting. Because the problem affected the various manufacturers 
differently, it was concluded that each manufacturer should decide 
how to police his own prices. Where a jobber reported an instance 
of price cutting to a manufacturer, the latter usually contacted the 
jobber doing the cutting and endeavored to have it eliminated. 

Upon this record we feel compelled to disagree with the hearing 
examiner and to hold that respondent jobbers and the respondent 
manufacturers supplying them participated in an illegal combination, 
as alleged in the complaint. This is not true as to respondent direct 
selling manufacturers who did not participate in this joint action. 

As to those allegations concerning alleged agreements to prevent 
sales to jobbers who were not members of the Association, the hearing 
examiner correctly held they were not established by the evidence. 
Agreements were reached as to what classes of business organizations 
were eligible for membership in the Association as jobbers, but there 
is a failure of proof as to agreement to boycott non-member jobbers. 
In fact the record shows the contrary, namely, that respondent manu- 
facturers sold freely to non-member jobbers.: 

The record further fails to show any illegal agreement as to the 
remainder of the practices alleged in the complaint, for the reasons 
adequately set out by the hearing examiner in his initial decision. 

The appeal from the initial decision is granted as to the issue of 
concert of action between respondent jobbers and the respondent 
manufacturers who supplied them to suppress price cutting through 
resale price maintenance. In all other respects the appeal is denied. 


SpecrAL CONCURRING OPINION 


By Mason, Commissioner. 
I concur in the decision of the Commission. No respondents were 
tried in absentia. Members of the Association not named in the 


+The $17,066,526 in sales by respondent jobbers at consumer prices presumably does not 
even equal one-half of the $29,943,988 in sales by respondent manufacturers supplying 
jobbers, as the manufacturers’ sales are in terms of invoice prices to the jobber and reflect 


the discount granted (Tr. 1427). Thus, it appears that over one-half of these manufac- 
turers’ sales were made to non-member jobbers. ? 
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caption of the complaint were represented by counsel of record and 
took part in the proceedings. 


Nor. The initial decision, after setting forth the nature of the 
complaint and the numerous practices which respondents were alleged 
to have engaged in pursuant to their said unlawful concert of action, 
is as follows: 

The industry is an uncommon one. Although it sells merchandise, 
the merchandise is incidental to the purpose for which it is bought, 
namely, advertising. ‘The merchandise must be geared to the mes- 
sage which the customer desires to convey to the ultimate donee. The 
products are varied: calendars, pencils, thermometers, leather prod- 
ucts, yardsticks, paint paddles, cigarette lighters, knives, letter openers, 
combs, key cases, notebooks, desk sets, refrigerator dishes, windshield 
scrapers, most of which are imprinted, of course, with the name of the 
donor for the obvious purpose of advertising his business. They are 
not homogeneous, nor even for the most part, of like grade and quality. 
Manufacturers sell either direct to such donors or through jobbers who, 
in turn, sell to donors. From the evidence it is apparent that the ad- 
vertising service is more important than the sale of merchandise and 
that the sale is part of an advertising plan. A single manufacturer 
customarily sells through several hundred jobbers and on the other 
hand, a single jobber frequently represents several hundred manu- 
facturers in order to have as wide a selection of articles with donee 
appeal and advertising message at his command as possible. Samples 
are supplied to jobbers by manufacturers as are catalogs and price 
sheets. Suggested selling prices for each product usually appear 
thereon as well as letter symbols which indicate to the jobber the 
percentage of discount from the suggested selling price which is to 
be the jobber’s compensation. The jobber typically does not carry 
any stock of such merchandise or physically handle advertising spe- 
cialties. When he secures an order it is written up in his office and 
transmitted to the manufacturer of that product and, if accepted, the 
product is then manufactured with the advertiser’s name imprinted 
thereon and shipped directly by the manufacturer to the customer in 
the jobber’s name. Invoicing is to the jobber at the suggested selling 
price less the jobber’s discount, responsibility of collection of sale price 
and the assumption of credit risk being upon the jobber. The jobber’s 
salesman is compensated by a portion of the difference between the 
suggested selling price and the invoice price to the jobber agreed upon 
between him and his employer jobber. Direct selling houses eliminate 
jobbers and compensate their salesmen on a commission basis. 

The complaint rates largely on inferences claimed to arise from the 
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language appearing in the minutes, bulletins, constitution, by-laws, 
creed, Manufacturers’ and Jobbers’ Manuals of ASNA. An inference 
of agreement could reasonably be drawn from several excerpts from 
these two Manuals, such as that “it was agreed that a particular rec- 
ommendation be followed” or that a particular “recommendation 
was adopted” but, on the whole, after reading all the voluminous doc- 
umentary evidence, it appears to the Examiner that this evidence is 
inconclusive on the point of agreement. Repeatedly, the words recom- 
mended usage or practice are used. Repeatedly, it appears that the 
jobber group made recommendations to the manufacturer group as to 
the practices of the latter which were either not adopted or approved, 
or were passed over. Repeatedly, it also appears that the Association 
regarded it as illegal to agree or to coerce or to adopt or to enforce 
any recommendation or consensus of opinion as to what was stated to 
be sound business practice. Much is made by counsel in support of the 
complaint about the so-called creed of the Association which contains 
the statement: “I believe in the maintenance of established policies 
and selling prices, and believing all this, I hereby pledge my efforts 
to the maintenance and execution of these principles.”, and the con- 
stitution and by-laws which contain the quite natural statements that 
the members are bound thereby. These statements, however, in the 
Examiner’s opinion, are general, platitudinous, bland and indefinite. 
The foreword to the Manufacturers’ Manual, of which also much is 
made, states that the information contained therein represents the 
studied and careful consideration of the individual members, that it 
has been prepared for the guidance of those similarly engaged, and in- 
cludes only conclusions that have been discussed and approved. In 
view of the testimony of how these statements were arrived at, the 
time of their formulation and their purpose, the Examiner finds no 
conclusive or persuasive evidence of agreement therefrom. There is 
no question of credibility presented. 

Stress is laid on an alleged agreement among manufacturers to 
maintain list prices and there is evidence from which this could be in- 
ferred. Such inference is, however, negatived by the fact that the 
great majority who did insist on such list price maintenance had done 
so long prior to any discussion thereof in any ASNA meetings, by the 
fact that no price uniformity resulted, and by the fact that the insist- 
ence was vertical rather than horizontal and not universal. 

Much is also made of the alleged conspiracy among manufacturers 
to require jobbers to maintain suggested resale prices. The ASNA 
documentary evidence at most shows discussion and recommendations 
to do so, the testimony by interested witnesses is in the negative. The 
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facts which lead the Examiner to the conclusion that there existed no 
such conspiracy or agreement are: (1) there is no competition between 
many manufacturers’ products because such products are not identical 
or even similar, even in a given category, such as notebooks, because of 
the wide range of sizes, backing, paper, binding, ete.; (2) ieoree is no 
price uniformity shown among earave x which ra eciaa, may com- 
pete; (8) neither all manufactarers nor all jobbers did so; (4) there is 
sound business reason for a manufacturer individually insisting on his 
customers doing so; (5) price cutting exists in the industry; (6) no 
price uniformity exists among competing manufacturers where sug- 
gested resale prices were in fact maintained by their jobbers. The evi- - 
dence as a whole indicates that what maintenance existed was an in- 
dividual matter with each manufacturer down his distributional line 
rather than a horizontal agreement among manufacturers, as is 
charged. 

As to the remainder of the restraints charged, the Examiner does 
not believe that these respondents or the other members of the Asso- 
ciation purportedly joined by representation, in fact agreed on the 
business practices charged in the complaint for the following reasons : 

(1) Competition in this industry is as to product and idea rather 
than as to price which is relatively unimportant. 

(2) There are but relatively few instances of any inquiry among 
the membership as to whether or not a recommended business practice 
was being followed or as to what practices were being followed. 

(3) There is no substantial evidence of policing by the Association 
or by any committee thereof. 

(4) There is no evidence of any enforcement, coercion or penaliza- 
tion for failure to follow the recommended business practices or the 
following contrary or different practices. 

(5) Lack of a uniform basis in making charges and lack of result- 
ing uniformity, such as in making charges for samples, sketches, etc. 

(6) A practice discussed and recommended in one year is found 
to be rediscussed and re-recommended in subsequent years, which is 
certainly not indicative of the claimed agreement on that practice in 
the first instance. If the agreement had been made and followed there 
would be no point in rediscussing and re-recommending the same 
practice. The discussion, if any, would have been confined to sug- 
gested amendment or change. 

(7) The record abundantly shows that there was no substantial ad- 
herence to the practices claimed to have been agreed upon. The evi- 
dence is substantial and overwhelming that manufacturers, both direct 
and through jobbers, and the jobbers themselves, followed whatever 
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practice their particular activity dictated was best for their own busi- 
ness, whether it agreed with or conflicted with the practices recom- 
mended in the Manufacturers’ or Jobbers’ Manual. The record abun- 
dantly indicates that each of the substantial number of members who 
testified as witnesses did as he saw fit with reference to following any 
of the eighteen business practices hereinabove set out as being charged 
in the complaint. If the recommended practices had the binding 
effect, or the moral obligation to follow, claimed for them, this would 
not occur. Each of these witnesses gave what appeared to the Exam- 
iner to be sound as well as plausible business reasons for his own course 
of conduct and this testimony is uncontroverted. 

(8) Some of the practices alleged to restrain trade are de minimis 
competitively (charging for samples, giving of free goods, service 
charges on C. O. D. shipments) others are not unreasonable (assum- 
ing them to be by agreement and uniform) such as charging for 
sketches, C. O. D. deposits. 

It is true of course, that an agreement to restrain trade even though 
not effectuated is just as unlawful as though it had been effectuated. 
(Keasby & Mattison Co. v. F. T. C., 159 F. 2d 942; Socony-Vacuum 
Oil v..U. S., 310 U. S. 150; Fashion Originators Guild v, U. S., 312 
U.S. 457.) However, the record does not here present a picture of an 
agreement entered into which was subsequently thwarted either by 
Government prosecution or default of a substantial number of mem- 
bers, or other obstruction. If there existed the claimed agreement 
the Association and its membership had ample time to carry it out 
without obstruction or untoward event preventing it. Furthermore, 
where the fact of the agreement is in itself in question, the subsequent 
conduct of the parties claimed to have entered into it is still cogent 
evidence as to whether there was in fact any agreement. The courts 
and the Commission have repeatedly relied upon postmeeting uni- 
formity of action by those present, and those represented by those pres- 
ent, to sustain a finding of agreement. Neither suggestion nor remon- 
strance by concert is of itself conclusive evidence of an agreement. 

The theory of counsel supporting the complaint as evidenced by his 
submitted proposed findings of fact, argument and reasons therefor 
would forbid, as imposing an illegal moral obligation of compliance, 
any discussion of business practices, any recommendations or sugges- 
tions regarding them in any meeting and limit a trade association 
meeting and activity to listening to non-member speeches, dances, 
cocktail parties, and individual sales efforts. 

The picture presented by this record to the Examiner is of an in- 
dustry in which rigid business practices such as those charged in the 
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complaint would be improbable, if not practically impossible, because 
of the peculiarities of its merchandising, the disparate groups compos- 
ing the Association, and their diverse commercial interests, the wide 
range of both products and ideas and the individual situations of those 
even in the same group, the combinations of product with idea and 
purpose so multifarious and diverse, and the multiplicity of manu- 
facturers selling through the same jobber. The record presents a pic- 

ture of growth and increasing competition. Most of the latter is on 
idea and product rather than on price with ingenuity and imagination 
unlimited. 

The charge of boycott by members of non-members is wholly unsus- 
tained. Four of the five member manufacturers who appeared as wit- 
nesses sold to more non-members than to members and two non-mem- 
ber jobbers who appeared as witnesses had never been refused any 
manufacturer’s line because they were non-members. There is no 
affirmative evidence of any boycott in the record. The ASNA min- 
utes show that the selection of jobbing accounts has always been rec- 
ognized as the individual manufacturer’s prerogative and no pressure 
has been exerted on manufacturers to discourage or prevent them 
from selling to non-member jobbers. 

Accordingly, z¢ 7s ordered, That the complaint be, and the same 
hereby is, dismissed as to all of the respondents in this proceeding. 
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In tHE MaAtTrrTer OF 


NORTHERN BROKERAGE CO., NORTHERN PRODUCE 
EXCHANGE CO., AND GEORGE M. KRISCHEL 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (C) OF 
THE CLAYTON ACT AS AMENDED 


Docket 6274. Complaint, Dec. 22, 1954—Decision, Mar. 10, 1955 


Order requiring a corporate food broker, its president, and a second corporate 
wholesaler in which said president and his wife owned a 50% interest, to 
cease violating sec. 2(c) of the Clayton Act as amended, by receiving com- 
missions, etc., from sellers on sales made by said broker to the affiliated 
wholesaler. 

Before Mr. Abner E. Lipscomb, hearing examiner. 
Mr. Edward 8. Ragsdale and Mr. Cecil G. Miles for the Commis- 
sion. 
DEcISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated March 10, 1955, the 
initial decision in the instant matter of hearing examiner Abner E. 
Lipscomb, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


On December 22, 1954, the Federal Trade Commission issued its 
complaint in this proceeding, charging Respondents with violating, 
and having violated, the provisions of subsection (c) of Section 2 of 
the Clayton Act, as amended by the Robinson-Patman Act, approved 
June 19, 19386. On January 27, 1955, Respondents filed their answer 
thereto, admitting all the material allegations of fact set forth in said 
complaint. Under the provisions of Rule VIII (a) of the Commis- 
sion’s Rules of Practice, the submission of such an answer constitutes 
a waiver of Respondents’ rights to a hearing as to the facts alleged 
in the complaint, and of all other intervening procedure. The Rule 
cited also provides that when such an answer is filed, the Hearing 
Examiner shall make findings as to the facts and conclusions based 
upon such complaint and answer, and issue an order disposing of the 
proceeding. Accordingly, the Hearing Examiner, having duly con- 
sidered the record herein, finds that this proceeding is in the interest 
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of the public, makes the following findings as to the facts and con- 
clusions drawn therefrom, and, in consonance therewith, issues the 
order hereinafter set forth. 


FINDINGS AS TO THE FAOTS 


1. Respondent, Northern Brokerage Co., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Illinois, with its principal office and place of business located 
at 332 Tinker Street, Rockford, Illinois. Respondent corporation is 
engaged principally in the food brokerage business, representing nu- 
merous sellers outside the State of Illinois in the sale and distribution 
of their food products throughout the northern part of Illinois, and 
to a lesser extent in the State of Wisconsin. Respondent represents 
suppliers selling, among other things, canned foods, dried and frozen 
foods, and fresh fruits and vegetables, all of which are hereinafter 
sometimes referred to as food products. 

Respondent George M. Krischel is president of respondent Northern 
Brokerage Co. The capital stock of said company is solely owned 
by Respondent Krischel and members of his family as follows: 


George M. LRGTISIO IY EY bea iets, semen Ag ene ONAN 7 ie lee Ae A 25 shares 


Alia i rrisehe! (wife) Se ee 24 shares 
Joan Weak rischel (daughter) co. 0 kt A bee 1 share 


As president, and through ownership by himself and his immediate 
family, Respondent Krischel has exercised, and now exercises, author- 
ity and control over the business conducted by said corporate Re- 
spondent, including its purchase, sales and operational policies. 

2. Respondent, Northern Produce Exchange Co. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Illinois, with its principal office and place of 
business located at 332 Tinker Street, Rockford, Illinois. Respondent 
corporation is engaged in business as a wholesaler and distributor of 
canned fruits and vegetables, dried foods of the various types, and 
fresh fruits and vegetables, all of which are hereinafter sometimes 
referred to as food products. Its average sales approximate $1,000,000 
annually. Robert B. Johnson is president of this corporation and 
owns 507% of its outstanding capital stock. Respondent George M. 
Krischel is vice-president and he, together with his wife, Alma E. 
Krischel, owns the remaining 50% of the outstanding stock of this 
corporation. Their share holdings are listed as follows: 

Robert, BS Jolinsonies. iaeil secsiiicitesss letheetodlep | 160 shares 


Georgd eM Krischiel: p-2t Sannl te pee) oe pene 80. Shares 
AUTH eri schele (Wwile)jse este e. 2 ee ee 20 shares 
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As vice president and with his wife, owner of fifty percent of the 
capital stock, Respondent George M. Krischel has exercised, and now 
exercises, a substantial and influential degree of authority and control 
over the business conducted by said corporate Respondent Northern 
Produce Exchange Co., including the direction of its purchase, sales 
and distribution policies. By virtue of such facts, purchases and 
other transactions on behalf of said Northen Produce Exchange Co. 
are also on behalf of said George M. Krischel. 

3. Respondent George M. Krischel is an individual engaged prin- 
cipally in business as a broker and wholesale distributor of canned 
goods, dried fruits, and fresh fruits and vegetables. As such, he repre- 
sents numerous sellers outside the State of Illinois in selling their mer- 
chandise throughout northern Illinois and, to a lesser extent, in the 
State of Wisconsin. He is president and, along with his immediate 
family, owns all the capital stock of Respondent Northern Brokerage 
Co. which has its principal office and place of business located at 332 
Tinker Street, Rockford, Illinois. Respondent Krischel is also vice- 
president of Respondent Northern Produce Exchange Co. and he, 
along with his wife, Alma E. Krischel, owns 50% of the capital stock 
of this latter corporation, which is likewise located at 332 Tinker 
Street, Rockford, Illinois. 

As president of Respondent Northern Brokerage Co., and with all 
the capital stock being owned by him, his wife and unmarried 
daughter, Respondent Krischel exercises authority and control over 
the business conducted by Respondent Northern Brokerage Co., includ- 
ing the direction of its sales and operational policies. As vice-presi- 
dent of Respondent Northern Produce Exchange Co., and with 50% 
of its capital stock being owned by him and his wife, he exercises a 
substantial and influential degree of authority and control over the 
business conducted by this corporation, including the direction of its 
purchases, sales, and distribution policies. 

4. In the course and conduct of the business of Respondent Northern 
Brokerage Co. and the business of Respondent Northern Produce 
Exchange Co., both businesses being conducted from the same office 
and at the same address, said individual Respondent, has, since Janu- 
ary 1, 1951, continuously made substantial sales for at least two of his 
principals through Respondent Northern Brokerage Co. to Respond- 
ent Northern Produce Exchange Co., of which he is vice-president, 
and in which he and his wife own a 50% interest. Respondent Nor- 
thern Produce Exchange Co. has, since January 1, 1951, continuously 
purchased substantial quantities of fresh fruit through Respondent 
Northern Brokerage Co. from at least two of its suppliers, whose 
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places of business are located in States of the United States other than 
the State of Illinois. On these purchases individual Respondent 
George M. Krischel, through corporate Respondent Northern 
Brokerage Co., has been and is now being allowed something of value 
as a commission, brokerage, or other compensation or allowance, or 
discount in lieu thereof by said sellers. 

5. Said Respondents, both individual and corporate, directly or 
indirectly, cause said food products so purchased to be transported 
from said States of origin to destinations in another State. There has 
been at all times mentioned herein a continuous course of trade in 
commerce, as “commerce” is defined in the aforesaid Clayton Act in 
said food products across State lines between said individual Respond- 
ent, through corporate Respondents, and the sellers of said food 
products. Said food products are sold and distributed for use, con- 
sumption, or resale within the various States of the United States. 


CONCLUSION 


The acts and practices of the Respondents, both corporate and indi- 
vidual, in receiving and accepting something of value as a commis- 
sion, brokerage, or other compensation, or discounts in lieu thereof, on 
their purchases of food products through a brokerage firm owned or 
controlled as indicated herein by an officer of, and substantial stock- 
holder in, the corporation making the purchases, as above found, are 
in violation of subsection (c) of Section 2 of the Clayton Act, as 
amended by the Robinson-Patman Act. 


ORDER 


It is ordered, That the Respondent, Northern Brokerage Co., a cor- 
poration, its officers and the individual Respondent, George M. 
Krischel, individually and as an officer of Northern Brokerage Co. 
and Northern Product Exchange Co., and their respective representa- 
tives, agents, and employees, directly or indirectly, or through any 
corporate or other device in connection with the purchase of food 
products in commerce, as “commerce” is defined in the aforesaid Clay- 
ton Act, do forthwith cease and desist from receiving or accepting, 
directly or indirectly, from any seller, anything of value as a commis- 
sion, brokerage or other compensation, or any allowance or discount 
in lieu thereof, upon any purchase of food products by or for the 
account of Northern Produce Exchange Co., where George M. Krischel 
or any other officer of the Northern Brokerage Company are officers 
of or have a substantial stock ownership in or control of Northern 
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Produce Exchange Co., either directly or through family ownership 
of the stock, or where either of the Respondents, Northern Brokerage 
Co. or George M. Krischel, or both, are the agents, representatives or 
other intermediaries, or where it or he is acting for or in behalf of, 
or where it or he is subject to the direct or indirect control of Northern 
Produce Exchange Co., or any other buyer. 

It is further ordered, That the Respondent Northern Produce Ex- 
change Co., a corporation, its officers and the individual Respondent, 
George M. Krischel, while an officer of or major stockholder in said 
corporation, and their respective representatives, agents or employees, 
directly or through any corporate or other device, in connection with 
the purchase of food products in commerce, as “commerce” is defined 
in the aforesaid Clayton Act, do forthwith cease and desist from re- 
ceiving or accepting, directly or indirectly, from any seller anything 
of value as a commission, brokerage, or other compensation, or any 
allowance or discount in lieu thereof, upon any purchase of food prod- 
ucts by or for their account or the account of any of them. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That respondents Northern Brokerage Co., a corpo- 
ration, Northern Produce Exchange Co., a corporation, and George 
M. Krischel, individually and as President of Northern Brokerage 
Co. and Vice President of Northern Produce Exchange Co., shall, 
within sixty (60) days after service upon them of this order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which they have complied with the order to cease and 
desist [as required by said declaratory decision and order of March 10, 
1955]. 
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In THe MarrTer oF 
SPADA DISTRIBUTING COMPANY, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 
2 (C) OF THE CLAYTON ACT AS AMENDED 


Docket 6254. Complaint, Oct. 25, 1954—Decision, Mar. 11, 1955 


Consent order requiring a fruit and vegetable wholesaler in Portland, Ore., to 
cease accepting commissions or brokerage fees from sellers on purchases for 
its own account for resale, in violation of sec. 2 (c) of the Clayton Act 
as amended. 

Before Mr. Abner FL’. Lipscomb, hearing examiner. 
Mr. Edward S. Ragsdale and Mr. Cecil G. Miles for the Commission. 


Mr. Irving Korn, of Portland, Ohio, for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, has violated, and is now violat- 
ing, the provisions of subsection (c) of Section 2 of the Clayton Act 
(U.S. C. Title 15, Section 13), as amended by the Robinson-Patman 
Act, approved June 19, 1936, hereby issues its complaint stating its 
charges with respect thereto as follows: 

ParaGRAPH 1. Respondent Spada Distributing Company, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Oregon, with its principal office and 
place of business located at 335 S. E. Morrison Street, Portland, 
Oregon. 

_Respondent, to facilitate its business, maintains branch offices and 
warehouses at Redmond, Brooks, Gaston, and Madras, Oregon, and at 
Prossner and Moses Lake, Washington. 

Par. 2. Respondent is now engaged and, since July 1, 1946, has en- 
gaged in business principally as a wholesaler, buying and selling 
fresh fruits and vegetables, citrus juices and other food products, all 
of which are hereinafter designated as food products. It operates 
farms in the States of Oregon, Washington, and Idaho, which farms 
produce some of the food products respondent sells, although in addi- 
tion to the quantity it produces, respondent also purchases substantial 
amounts from a number of sellers located in various States of the 
United States. 
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Respondent distributes and sells its food products principally to 
buyers located in the States of Oregon, Washington, and Idaho, but 
it also sells some of its food products to buyers located in various 
other States of the United States, and a small proportion to buyers in 
foreign markets. i : 

Said respondent’s sales average between $4,000,000 and $5,000,000 
annually. 

Par. 3. Respondent in the course and conduct of its said business 
since July 1, 1946, has purchased, and is now purchasing a substantial 
quantity of its requirements of food products from sellers located in 
States other than the States where respondent is located, and as a 
result of respondent’s purchases and its instructions, such food prod- 
ucts are shipped and transported by the respective sellers thereof across 
state lines to respondent and respondent’s customers, and there has 
been since July 1, 1946 and is now a constant current of trade and 
commerce conducted by said respondent in such products between and 
among the various States of the United States. 

Par. 4. Respondent, since July 1, 1946, in connection with its pur- 
chases of substantial quantities of food products in commerce, as here- 
inabove alleged, has received and accepted, and is now receiving and 
accepting, directly or indirectly, commissions, brokerage fees or other 
compensation or allowances, or discounts in lieu thereof from some, 
but not all, of the sellers from whom it purchases food products in 
commerce for its own account for resale. 

A specific illustration of respondent’s transactions with a seller from 
whom it is now, and has, since July 1, 1946, received commissions or 
brokerage fees on purchases of food products for its own account is 
set out as follows: 

Since respondent began business in 1946, it has been a substantial 
purchaser in its own name, and for its own account for resale of sub- 
stantial quantities of citrus products, including grapefruit, orangés, 
and tangerines, from a large seller located in the State of Florida. 
When the food products purchased by the respondent from the seller 
are lost or damaged in transit, respondent files claims in its own name 
and for its own account for such loss or damage against the transporta- 
tion company responsible, and collects damages. The products so 
purchased, on arrival at respondent’s place of business, are warehoused 
and insured by respondent at its own expense and for its own account. 

Respondent sells such products to its customers, in its own name 
and for its own account, and at prices and on terms it cetera 
be. Respondent on enh traamcacte eit er 

s with said seller since July 1, 
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1946, has received and is now: receiving and accepting directly or 
indirectly commissions or brokerage fees in a substantial amount. 

Par. 5. The foregoing acts and practices of the respondent as above 
alleged in receiving and accepting directly or indirectly commissions, 
brokerage fees or other compensation or allowances or discounts in 
lieu thereof from sellers in connection with its purchases in commerce 
of food products-for its own account as above alleged, violates sub- 
section (c) of Section 2 of the Clayton Act, as amended by the Robin- 
son-Patman Act (U.S.C. Title 15, Section 13). 


DEcISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated March 11, 1955, the 
initial decision in the instant matter of hearing examiner Abner E. 
Lipscomb, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


On October 25, 1954, the Federal Trade Commission issued its com- 
plaint in this proceeding, charging the Respondent with receiving and 
accepting, directly or indirectly, commissions, brokerage fees or other 
compensation, allowances or discounts in lieu thereof from sellers in 
connection with the purchase in commerce of food products for its own 
account, in violation of subsection (c) of Section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act (U.S. C. Title 15, Sec. 18). 

Thereafter, on January 17, 1955, Respondent, through its president 
and counsel, entered into an agreement with counsel supporting the 
complaint, and, pursuant thereto, submitted to the Hearing Examiner 
a Stipulation For Consent Order disposing of all the issues involved 
in this proceeding. | 

Respondent is identified in the stipulation “as a corporation organ- 
jzed and existing under and by virtue of the laws of the State of Ore- 
gon, with its office and principal place of business located at 835 S. E. 
Morrison Street, in the city of Portland, State of Oregon. 

- Respondent admits all the jurisdictional allegations set forth in the 
complaint, and agrees that the record herein may be taken as if the 
Commission had made findings of jurisdictional facts in accordance 
therewith. 

- All parties hereto request that the answer of Respondent, heretofore 
filed with the Commission on November 16, 1954, be withdrawn, and 
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expressly waive the filing of answer, a hearing before a hearing exam- 
iner of the Commission, the making of findings as to the facts or con- 
clusions of law by the Hearing Examiner or the Commission, the fil- 
ing of exceptions and oral argument before the Commission and all 
further and other procedure before the Hearing Examiner and the 
Commission to which Respondent may be entitled under the Clayton 
Act, as amended, or the Rules of Practice of the Commission. It is 
agreed by Respondent that the order contained in the stipulation shall 
have the same force and effect as if made after full hearing, presenta- 
tion of evidence and findings and conclusions thereon. Respondent 
specifically waives any and all right, power or privilege to challenge 
or contest the validity of such order. 

It is also agreed that said Stipulation For Consent Order, together 
with the complaint, shall constitute the entire record in this proceed- 
ing, upon which the initial decision shall be based. The stipulation 
sets forth that the complaint herein may be used in construing the 
terms of the aforesaid order, which may be altered, modified, or set 
aside in the manner provided by statute for orders of the Commission. 

The stipulation further provides that the signing of the Stipulation 
For Consent Order is for settlement purposes only, and does not con- 
stitute an admission by Respondent of any violation of law alleged 
in the complaint. 

In view of the facts outlined above, and the further fact that the 
order embodied in the aforesaid stipulation is identical with the order 
accompanying the complaint, it appears that such order will safeguard 
the public interest to the same extent as could be accomplished by the 
issuance of an order after full hearing and all other adjudicative pro- 
cedure waived in said stipulation. Accordingly, in consonance with 
the terms of the aforesaid stipulation, the Hearing Examiner grants 
the request for withdrawal of Respondent’s answer, accepts the Stipu- 
lation For Consent Order submitted herein, finds that this proceeding 
is in the public interest, and issues the following order: 

It is ordered, That respondent Spada Distributing Company, Inc., 
a corporation, its officers, and its respective representatives, agents, or 
employees, directly or indirectly, or through any corporate or other 
device, in connection with the purchase of food products in commerce, 
as “commerce” is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase of food products or other commodities made for its own 
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account, or where the respondent is the agent, representative, or other 
intermediary acting for, or in behalf of, or subject to the direct or 
indirect control of any buyer. 


ORDER TO FILE REPORT OF COMPLIANCE 


lt is ordered, 'That respondent Spada Distributing Company, Inc., 
a corporation, shall, within sixty (60) days after service upon it of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with the order 
to cease and desist [as required by said declaratory decision and order 
of March 11, 1955]. 
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In THE MATTER OF 


STENOGRAPHIC MACHINES, INC.; LASALLE EXTENSION 
UNIVERSITY: AND THE STENOTYPE COMPANY 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6076. Complaint, Jan. 14, 1958—Decision, Mar. 18, 1955 


Order prohibiting an agreement between the only two distributors of mechanical 
shorthand machines in the United States to divide the market between 
themselves, one to confine its sales and solicitations mainly to private com- 
mercial schools or colleges while the other limited its activities mainly to 
home-study and correspondence students. 


Before Ur. John Lewis, hearing examiner. 

Mr. George W. Williams and Mr. Paul H. LaRue for the Commis- 
sion. 

McBride & Baker, of Chicago, Ill., and Davies, Richberg, Tydings, 
Beebe & Landa, of Washington, D. C., for Stenographic Machines, Inc. 

Staehlin & Jantorni, of Chicago, Ill., for LaSalle Extension Uni- 
versity and The Stenotype Co. 


Intr1at Decision By JoHN Lewis, Heartnc ExaMIner 
STATEMENT OF THE CASE 


The Federal Trade Commission issued its complaint against the 
above-named respondents on January 14, 1953, charging them with the 
use of unfair methods of competition and unfair and deceptive acts and 
practices in commerce in violation of the Federal Trade Commission 
Act. Copies of said complaint and notice of hearing were duly served 
upon respondents. Said complaint charges, in substance, that re- 
spondents on November 16, 1948, and thereafter, agreed to divide, and 
did divide, among themselves the customers in the mechanical short- 
hand market, thereby tending to limit competition and create a 
monopoly in said market. 

Respondents appeared by counsel and filed motions to dismiss the 
complaint based, in substance, on the insufficiency of said complaint 
and the mootness of this proceeding by reason of the cancellation of the 
alleged agreement of November 16, 1948. Said motions were denied 
by order of the undersigned hearing examiner dated March 19, 1953. 
Thereafter, said respondents filed their separate answers, in which they 
denied having engaged in any illegal practices as charged. 
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Pursuant to notice, hearings were held before the undersigned hear- 
ing examiner, theretofore duly designated by the Commission to hear 
this proceeding, in Chicago, Illinois, on various dates between May 4, 
1953 and February 3, 1954. At said hearings testimony and other 
evidence were offered in support of and in opposition to the allegations 
of the complaint, which testimony and other evidence were duly re- 
corded and filed in the office of the Commission.. All parties were 
represented by counsel, participated in the hearings, and were af- 
forded full opportunity to be heard, to examine and cross-examine 
witnesses and introduce evidence bearing on the issues, At the con- 
clusion of the evidence offered in support of the complaint, motions 
were filed by respondents to dismiss the complaint for insufficiency of 
evidence, and a separate motion was filed by respondent Stenographic 
Machines, Inc. to strike certain documentary evidence consisting of 
correspondence between the other two respondents and third persons. 
Said motions were denied by order of the examiner dated October 23,. 
19538. At the close of all the evidence proposed findings and con- 
clusions, together with reasons therefor or supporting briefs, were 
filed by counsel for respondents and counsel supporting the complaint, 
all of which have been carefully considered. No request for oral argu- 
ment has been received from counsel. 

Upon consideration of the entire record herein, and from his observa- 
tion of the witnesses, the hearing examiner makes the following: 


FINDINGS OF FACT 
I. The Business of Respondents 
A. Respondent LaSalle 


Respondent LaSalle Extension University (sometimes referred to 
herein as LaSalle) is a corporation organized, existing and doing 
business under the laws of the State of Illinois, with its principal 
office and place of business at 417 South Dearborn Street, Chicago, 
Illinois. Said respondent operates what is commonly known as a 
correspondence school, through which it teaches a variety of subjects 
by the correspondence or home-study method. Among the courses 
conducted by said respondent is one in the training of students to take 
dictation by means of a mechanical shorthand machine known as the 
Stenotype, which is sold in conjunction with said course, the course 
of instruction being designated as Stenotypy. 

The Stenotype machine has been manufactured for LaSalle by 
other companies, in accordance with LaSalle’s specifications. The 
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prototype of the machine was acquired by LaSalle in 1927, when it 
purchased the assets of the bankrupt Stenotype Company of Indian- 
apolis. From approximately 1928 to 1936 the Stenotype machine was 
sold by LaSalle largely to students taking respondent’s course in 
Stenotypy by the correspondence or home-study method, and to a 
lesser extent to business schools. However, starting approximately 
in 1936, LaSalle began to sell said machine to students enrolled in 
schools known as “Stenotype Institutes,” which LaSalle assisted in 
organizing. Although privately owned and operated, said institutes 
were affiliated with LaSalle under a franchise or other contractual 
arrangement. The only courses of instruction offered in such schools 
were courses in Stenotypy, as distinguished from the average business 
school teaching a variety of commercial subjects. LaSalle assisted 
in the training of the teachers at such schools and awarded certificates 
to students upon satisfactory completion of the course. The owner 
or manager of such school was designated by LaSalle as its Registrar. 
The students enrolled at such schools signed a dual form of contract 
with LaSalle and the school. The contract with LaSalle provided for 
the purchase by the student of the Stenotype machine, texts, lessons 
and other material from LaSalle, and the contract with the school pro- 
vided for the furnishing of instruction to the student by the school, 
and the payment therefor by the student. Separate payment was 
made by the student to LaSalle and the school, respectively, under the 
dual contract. This arrangement was known as the “Cooperative 
Plan.” 

Some of the independent business schools to whom LaSalle sold 
had an arrangement similar to that of the Stenotype Institutes in that 
they operated under a franchise from LaSalle and had a similar con- 
tractual arrangement for the purchase of Stenotype machines and 
text materials, and the payment of tuition.t In the case of most in- 
dependent business schools, however, there was no such formal rela- 
tionship with LaSalle and they purchased machines or text material 
from time to time on an individual-transaction basis. 

During the latter part of 1948, LaSalle abandoned its so-called co- 
operative plan of operation and began selling its machines, texts and 
lesson materials to the schools as a unit, with the latter making their 
own separate arrangements with the students for the purchase of the 
machines and materials and the payment of tuition. This method of 
operation was known as the “Package Plan” for the reason that all 
of the physical material, including the machine, was sold to the school 


2 One of LaSalle’s officials estimated that approximately 10 percent of the independent 
schools operated under this plan. 
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as a package. Under the Cooperative Plan, LaSalle had paid a com- 
mission to its salesmen on each sale of a machine and the accompany- 
ing material, as well as on the amount of tuition from the student, 
although LaSalle itself received no direct benefit from the tuition since 
that amount went entirely to the school. Under the Package Plan 
the school did its own selling to the students, and LaSalle was not obli- 
gated to pay any commissions on such sales. 


B. Respondent Stenotype 


Respondent The Stenotype Company (sometimes referred to herein 
as Stenotype) is a corporation organized, existing and doing business 
under the laws of the State of Illinois, and has its principal office and 
place of business at 417 South Dearborn Street, Chicago, Illinois. 
Respondent Stenotype is a wholly owned subsidiary of respondent 
LaSalle, and was organized in 1937 for the purpose of handling La- 
Salle’s Stenotype business, including the sale of Stenotype machines, 
textbooks and lesson materials to Stenotype Institutes, independent 
business schools and home-study students. During the latter part of 
1948 respondent Stenotype became inactive, and its functions involv- 
ing the sale of courses or machines to institutes, business schools and 
students were thereafter carried on directly by respondent LaSalle. 
During the period of its operation Stenotype maintained no separate 
books and records, and its officers were identical with LaSalle’s. 


C. Respondent Stenographic 


Respondent Stenographic Machines, Inc. (sometimes referred to 
herein as Stenographic) is a corporation organized, existing and doing 
business under the laws of the State of Illinois, with its principal 
office and place of business at 318 South Michigan Avenue, Chicago, 
Illinois. Said respondent was organized in 1938 by Milton H. Wright, 
a former official of LaSalle who, while he was with the latter, had been 
in charge of the sale of Stenotype courses and machines. Stenographic 
developed its own mechanical shorthand machine, known as the Steno- 
graph, and its own text materials. The Stenograph machine is in many 
respects similar to the Stenotype, both being adaptations of the orig- 
inal Stenotype which LaSalle had acquired in 1927.2. Stenographic’s 
machine and the text materials prepared by it for use in connection 
therewith are sold to various independent business schools and to 
certain institutes formerly affiliated with LaSalle. Up to 1952 


2It may be assumed that the patents for the original Stenotype had already expired 
when Stenographic put out its machine. 
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Stenographic did not manufacture its machine, but had it produced 
by another company in accordance with Stenographic’s specifications, , 
However, in 1952 it acquired its own plant and has been manufactur- 
ing the machine itself. 


D. The Relations Between the Two Groups 


During the latter part of 1947 LaSalle cancelled its contract with 
the company which was then making its machine, for the reason that 
it could not agree with the manufacturer on the price of the new model 
which the latter was seeking to develop for it. After several un- 
successful attempts to procure another manufacturer, LaSalle entered 
into negotiations with respondent Stenographic for the purpose of 
having the latter manufacture its machine. The agreement between 
the two companies, which was signed on November 16, 1948, provides 
that Stenographic will develop and manufacture for LaSalle a new 
niodel Stenotype machine, and that, pending completion of the new 
model, Stenographic would sell to LaSalle a certain number of its 
own Stenograph machines at a stipulated price per machine. It was 
agreed that upon completion of the new Stenotype machine LaSalle 
would pay Stenographic an amount equal to the factory cost of the 
machine, plus $10.00 per machine. The contract was for a period of 
five years and obligated LaSalle to purchase at least 5,000 machines 
per year during the term of the contract. Due to a decline in its 
business, LaSalle did not actually purchase the full number of ma- 
chines provided for in the agreement,? which was terminated on Jan- 
uary 8, 1953, and was superseded by a new arrangement in the form 
of a letter, under which LaSalle was relieved of the obligation of 
purchasing any specific number of machines from Stenographic. 
Under the new arrangement Stenographic was to continue making the 
Stenotype machines for LaSalle in accordance with the latter’s needs, 
the price thereof to be determined at the time of each order, such 
erders to be placed for a six-month period. The new arrangement 
was for an indefinite term, subject to cancellation by either party 
upon two years’ notice in advance. Until it acquired its own plant 
in 1952, the machines produced for LaSalle under the contract were 
actually manufactured by the firms which made Stenographic’s own 
machine. 


’ The number of machines actually delivered to LaSalle is as follows: ; 
9 DY teeta ee Ses nel Ne 3 8, 099 pT ee es Sen Pe «-. 8, 858 
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Outside of the LaSalle-Stenotype group and Stenographic, there 
are no other companies in the market at the present time distributing 
a mechanical shorthand machine. This situation has existed, substan- 
tially, since the date of the agreement between the two groups on 
November 16, 1948, and for several years prior thereto. It is there- 
fore apparent, and is so found by the hearing examiner, that the 
respondents dominate the mechanical shorthand market. 


F. The Interstate Commerce 


The record establishes, and it is so found, that the respondents sell 
and distribute their respective mechanical shorthand machines in the 
various states of the United States, and in the District of Columbia, 
and that said respondents maintain; that at all times mentioned 
herein they have maintained, a regular course and current of trade 
and commerce in said machines between and among the various states 
of the United States and in the District of Columbia; and that their 
volume of trade in said machines has been, and is, substantial. 


II. The [legal Practices 
A. Background and Issues 


The complaint herein charges in substance that Stenographic and 
LaSalle entered into an illegal agreement or understanding to divide 
the market in mechanical shorthand machines, in pursuance of which 
Stenographic was to confine its sales and solicitations mainly to pri- 
vate commercial schools or colleges, and LaSalle (including its sub- 
sidiary Stenotype) was to confine its sales and solicitations mainly 
to home-study or correspondence students. This agreement or un- 
derstanding for a division of the market is alleged to have arisen out 
of the agreement of November 16, 1948, between Stenographic and 
LaSalle. In addition to reliance upon the language of the agreement 
(particularly Clause 7 thereof), counsel supporting the complaint 
relies on a number of letters which passed between the respondents, 
and on certain correspondence between LaSalle and its customers or 
potential customers, which correspondence counsel claims reflects the 
understanding reached in the agreement of November 16, 1948, to the 
extent that such understanding may not be entirely clear from the 
written agreement. Counsel supporting the complaint called as his 
witnesses various officials of respondents and sought, with varying 
degrees of success, to get them to accept his interpretation of what 
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they meant or intended by certain of the language used in the agree- 
ment and the various items of correspondence. 

In offering their defense respondents relied on substantially the 
same witnesses as those called in support of the complaint. It was 
the general contention of these witnesses, at both junctures of their 
testimony, that counsel supporting the complaint had improperly in- 
terpreted the language of the agreement and the correspondence, and 
they sought to show that the language used was consistent with a 
non-culpatory purpose on their part. Respondents further endeavored 
to show, through certain figures and summaries taken from their 
records, that not only was there no agreement by LaSalle to give up 
its school business and confine itself mainly to home-study students, 
‘but that LaSalle’s school business has actually increased since the 
agreement. 

The basic question for decision, therefore, is whether the interpreta- 
tion of the agreement and correspondence urged by counsel supporting 
the complaint is the correct one. In order to determine this question 
it is necessary to refer to the actual language used in the documentary 
evidence and to consider it in the light of respondents’ explanations 
thereof. To the extent that there is any doubt as to what was meant 
or intended in the written agreement and correspondence, the evidence 
offered by respondents to show whether there was any actual division 
of the market will have a bearing in resolving such doubt.* 


B. The Agreement of November 16, 1948 


As previously indicated, the agreement of November 16, 1948, be- 
tween LaSalle and Stenographic deals with the development of a new 
model Stenotype machine by Stenographic for LaSalle, and fixes the 
number of machines to be purchased and the prices to be paid by 
LaSalle, and contains other provisions with respect to ownership of 
tools and dies, the duration of the contract and liability thereunder. 
However, the agreement contains one clause upon which counsel sup- 
porting the complaint relies particularly as supporting his contention 
that the transaction involved an illegal understanding with respect to 


‘In their motion to dismiss at the close of the evidence in support of the complaint, 
respondents appeared to take the position that the lack of evidence of any actual division 
of the market was fatal to the case of counsel supporting the complaint. For the reasons 
appearing in the examiner’s order of October 29, 1953, denying the motion to dismiss, 
the examiner concluded that a showing of an actual division of the market was not a 
necessary element of the prima facie case where the evidence was otherwise sufficient to 
establish the consummation of an agreement of the type charged. Respondents now 
apparently accept the correctness of this position, but urge that in determining whether 
an illegal agreement was ever entered into, the fact that there was no actual division of 
the market is a factor to be taken into consideration. 


STENOGRAPHIC MACHINES, INC., ET AL. 801 
794 Findings 


a division of the market. The clause in question, which is number 7 
of the agreement, reads as follows: 

7. It is understood and agreed that LaSalle desires to promote the sale of 
‘Stenotypes by it to purchasers of its correspondence courses, and through certain 
private Stenotype institutes now in existence where sales are made by salesmen 
under contract with the Stenotype Company or LaSalle. With respect to any 
school whose contract is terminated, Stenographic, upon notice in writing from 
LaSalle of such termination, shall thereafter offer Stenographs to such school 
at Stenographic’s regular list prices, terms and conditions. 

The explanation for the inclusion of this clause, given by E. J. 
Kendall, LaSalle’s treasurer, who represented that company in the 
negotiations, was that it was inserted on advice of counsel “to protect 
us from possible lawsuit when and if somebody should be left without 
machines or courses because of termination of a contract.” When 
Kendall was asked whether it was contemplated at the time of the 
agreement that there would be any termination of contracts with some 
of the schools, he replied in the negative but added that “such things 
[do] happen in the course of business.” When asked to explain how 
his company could have any liability under a contract with a school 
if it were terminated, Kendall fell back on the line of defense that he 
was merely acting on advice of counsel and didn’t know himself. 
Aside from the possible inconsistency between Kendall’s testimony 
regarding the termination of contracts and his testimony elsewhere 
that LaSalle had no contracts with its schools,° the examiner was not 
impressed with his explanation as to why paragraph 7 was put in 
the agreement. 

M. H. Wright, who represented Stenographic in the negotiations, 
also claimed that the clause was inserted on advice of counsel, and 
professed to have no understanding as to the “technical and legal” 
reasons for its insertion. However, when pressed for an explanation, 
he stated that it was put in to protect his company from possible “in- 
volvement * * * with departments of the government” arising out 
of a “possible infringment of schools’ rights.” Among the involve- 
ments with the government mentioned by Wright were “certain Con- 
gressional acts that make it very difficult to fix a price * * * The 
Wright-Patman Act (sic), for instance.” However, he again fell 
back to the line of defense that he was not “as well aware of [the tech- 
nicalities] as counsel was, and we put this paragraph in there on advice 
of counsel.” Despite Wright’s and Kendall’s professed lack of under- 
standing with respect to this clause, which they claimed was inserted 


5 Although Kendall claimed at one point that there were no contracts with any of the 
schools since 1940, the examiner is convinced that this information is incorrect, as will 
elsewhere appear. 
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on advice of counsel, no effort was made to produce an explanation 
by counsel, although respondents were represented in this proceed- 
ing by the same counsel who assisted in the contract negotiations. 

In connection with the proposed findings filed on behalf of Steno- 
graphic, counsel states that one of the “considerations [ which } 
prompted counsel for the parties to suggest the inclusion of Paragraph 
7 in the contract” was the fact that it was contemplated some of 
LaSalle’s schools might find the Package Plan less desirable than the 
Cooperative Plan and be left without a source of supply. Aside from 
the fact that this explanation by counsel in proposed findings has no 
testimonial value, the examiner cannot accept this as an explanation 
of why the parties were advised to put clause 7 in the agreement. In 
the first place Kendall testified that the change from one plan to the 
other took place in May 1948 or, at least, not later than October 1948. 
Unless, therefore, Kendall is incorrect the changeover had occurred 
before the agreement between LaSalle and Stenographic was consum- 
mated. Assuming, however, as appears more likely, that the adoption 
of the package plan occurred at or about the time of the contract be- 
tween the respondents, it is doubtful that this was the real reason 
for including clause 7 in the contract. While it may be that the Pack- 
age Plan was less desirable from the school’s point of view than the 
Cooperative Plan, it is difficult to see how the school stood to gain any- 
thing by being given an opportunity to purchase supplies from Steno- 
graphic, since this would merely give it the right to purchase another 
package, Stenographic’s rather than LaSalle’s. If the change to the 
Package Plan has any connection with clause 7 it is, in the opinion of 
the examiner, as a concomitant of an arrangement under which 
LaSalle was to de-emphasize its school business and not as the cause for 
inclusion of the clause in the contract. 

Turning to the actual language of clause 7, it will be noted that it 
refers to contracts with schools “now in existence” and provides that 
LaSalle shall notify Stenographic when such contracts are termi- 
nated, in which event the latter would offer to service the schools. 
While not expressly requiring LaSalle to terminate any contract, the 
language used contains the suggestion that LaSalle would not try to 
expand its school activities beyond those then in existence, and that 
as contracts expired or were terminated, a transfer to Stenographic 
would be considered. The language used is admittedly, and probably 
purposely, ambiguous. However, its meaning becomes fairly apparent 
when considered in the light of the correspondence and other evidence 


in the record. To a consideration of such evidence, in chronological 
order, the examiner now turns. 
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C. The Correspondence Between Respondents and With Third 
Persons 


1. The Corresondence Between T. K. Elliott and Herman Miller 


During 1948 T. K. Elliott was vice-president and sales manager of 
respondent Stenotype, and Herman Miller was the owner of The Steno- 
type Company of California, which was LaSalle-Stenotype’s exclu- 
sive representative on the West Coast. Miller did business in Los 
Angeles under the name “The Stenotype Company of California,” and 
also conducted a school in San Francisco under the name “Stenotype 
Certified School.” He had a ten-year contract as LaSalle’s West Coast 
Tepresentative, which was due to expire in May, 1949. During the 
fall of 1948 Miller was having certain difficulty in obtaining machines 
from LaSalle, which, for a period of about a year, had been without 
any source of supply. Since about August 1948, Miller had been cor- 
responding with M. H. Wright of Stenographic in an effort to procure 
machines from the latter. Following a telephone conversation between 
Miller and Elliott, the latter, in a letter dated November 3, 1948, ad- 
vised Miller that he had talked to William Allan (LaSalle’s president) 
“about the matter we discussed,” and that Allan had agreed with him 
that “we cannot blame you for wanting to deal directly with Wright 
under the circumstances.” The letter further continues: 

We are perfectly willing to release you from your contract and to cancel orders 
which you have on hand with us upon receipt of your request. Mr. Allan points 
out that inasmuch as this is at the very start of owr deal with Wright, it is essen- 
tial that there be no possibility of misunderstanding. Therefore he insists that 
we must receive your letter requesting cancellation of your contract and cancella- 
tion of your orders before advising Wright that allis clear. [Emphasis supplied] 
The letter also requests that certain machines which were loaned to 
Miller be returned, upon receipt of which Elliott would “see to it 
that Wright is advised you are in the clear.” On the same day Miller 
wrote to Elliott to “confirm our agreement by telephone made today 
in order to permit me to negotiate with Mr. Wright for Stenograph 
machines.” The letter further continues: 

This move igs made because of the information that you gave me that you 
have temporarily discontinued your efforts to bring out the new machine, upon 
which we have based our last two years’ operations. 

Other correspondence passed between Miller and Elliott in which 
there was apparently discussed the possibility of a continuation of 
relations between them. On December 9, 1948, Elliott addressed the 
following letter to Miller: 


I have just received your letter of December 3. While I realize that too 
many personal notes having to do with a piece of business might prove em- 
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barrassing or confusing later, I am going to take the liberty of tipping you. 
off to something else which I have not told you before this time. 

I think I did tell you that we have arranged with Wright to manufacture: 
our new Stenotype machine. Our machine will be a Stenotype, entirely dis- 
tinctive, and will be the same in appearance as the pictures which you have 
seen. However, there will be enough standard parts in the two machines so 
that it will lower the manufacturing costs for both of us and it looks like we 
will both come out better from the cost standpoint. Naturally, this deal entails 
some agreements between us. One of those agreements was that we would not 
try to steal customers from each other. We agreed with Wright that we would 
not try to open any new schools which are not at present franchised if he has 
another school in the immediate territory. It was agreed that should a school 
wish a franchise and in the event Wright could not satisfy him or he did 
not want to do business with the Stenograph people, then Wright would release 
him to us and we could go ahead. 

The.reason I am telling you this is because as a result of my effort to cooperate 
with you and do what you asked me to do, on the phone, we told Wright that 
In view of the circumstances, we had no objection to your negotiating with 
him: Now if he holds us to the terms of the agreement, we cannot renegotiate 
with you unless he releases you to us. I know all this sounds rather silly in 
a letter, but do you get the picture? When you requested that we cancel your 
contract, I immediately told Wright I had the request and we were willing to 
go along with you in complying with your request, even though at the same 
time I wrote you and called your attention to several details in connection with 
the cancellation. Naturally we are very anxious not to upset this deal now 
that we have it clicking pretty well, and I frankly do not know just what 
Wright’s attitude is going to be if we tell him you have changed your mind and 
want to continue doing business with us. 

I think you should have this inside information because I do not want you 
to feel that we are trying to get rid of you. I told Wright in the first place 
that it was all right to negotiate with you because you asked me to. Now 
if he figures you are his baby, it might cause trouble if I tell him that the 
deal is off. 

If we can work it out with M. H. [Wright], it will be necessary that we start 
out from scratch with you and that means a new contract * * *. 

* * * The best thing you could do at this time would be to write us indicating 
that you would be willing to consider a new contract on the same basis as the 
other major schools, so that I can assure our people that you are interested in 
going right along with us under the new plan. As I say, J do not know just 
what Wright’s attitude is going to be, but I am sure we can carry more weight in 
discussing the matter with him if we are sure that there is going to be no 
question concerning your deal if and when you come back to us. 

You understand of course that this is a little personal note to you and not 
official. I am not answering your official letter and cannot do so until I get 
the go-ahead from the boss. If you can see your way clear to writing me along 
the lines I have suggested, I know it will help me in straightening this thing up, 
both here and with M. H. [Emphasis supplied.] 


Further reference to the arrangement with Stenographic appears 
in a letter from Elliott to Miller, dated January 26, 1949, as follows: 


STENOGRAPHIC MACHINES, INC., ET AL, 805. 
794 Findings 


Your letter of January 17 seems to clear things away pretty well and con- 
sideration of a new contract that will be in line with the contracts which will 
be issued to New York, Chicago and other major offices. There is one point 
remaining which must be cleared away before we can proceed. You will recall 
I mentioned in another letter that we have an agreement with Wright not to 
interfere with schools which are doing business with him. At your request 
we told Wright that we had no objection to your doing business with him and. 
there is now some possibility that Wright is going to consider you one of his 
Schools and this will make the situation rather awkward. 

Kendall tells me that Wright told him, in a conversation with him the other 
day, that you had indicated a desire to act as his Pacific Coast distributor. I 
don’t know whether he went along with you on this or whether you even asked 
him, but we do have to clear this point away before going further or we could 
upset our deal with Wright. 

Ill get right after this matter and if Wright is not claiming you as one of 
his agencies we will proceed with the matter of the new contract and franchise 
just as soon as we have the new contract ready. If I run into any difficulty 
with Wright concerning this matter, I’ll let you know. 

Mr. Allan advises that until we get this point clarified we cannot do anything 
which could be considered a violation of our agreement with Wright, so I cannot 
ship you the 2000 ADVANTAGE booklets which you requested. * * * [Emphasis. 
supplied.] 


This letter was supplemented by the following letter addressed to 
Miller by Elliott on January 27, 1949: 


It has been called to my attention that I overlooked mentioning a very impor- 
tant point to you in my letter of January 26. In that letter I indicated that it 
seemed everything was cleared away for us to negotiate except for the matter 
of our agreement with Wright. 

We have handled most of our contacts with Wright through Mr. Kendall for 
reasons which I will not go into here. When I asked Kendall to clarify with: 
Wright just exactly what your status is, he hit the ceiling. It so happens the 
Executive Committee has agreed that we will not renegotiate a franchise with: 
any school whose credit standing is in any way questionable. Mr. Kendall 
pointed out to me very forcefully that your account is delinquent at the present: 
time and that you owe us $4,272.98. He says that he will not recommend 
renewing the contract until this balance is paid. 

* * * Tf you will get your check in here to cover, I think we can go on from 
there without too much trouble. [Emphasis supplied.] 


The foregoing is persuasive evidence in support of the existence of 
an agreement of the type charged in the complaint.* Miller’s letter of 
November 8 indicates that his consent to a cancellation of his agree- 


6 Respondent Stenographie objected to the receipt of this correspondence in evidence as 
not binding upon it and, following the receipt of such correspondence (subject to a motion 
to strike), Stenographic moved at the close of the evidence offered in support of the com- 
plaint to strike the correspondence between Stenotype and Miller. As indicated in the 
hearing examiner’s order of October 29, 1953, the motion to strike such correspondence 
was denied for the reason that the record, in the opinion of the examiner, revealed suffi- 
cient independent evidence of an illegal agreement of the type charged to justify receipt 
of the disputed correspondence and to give it probative effect as an admission made by 
one of two “co-conspirators.” 
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ment with LaSalle was based on information given him by Elliott 
that LaSalle was not going to bring out a new machine. For reasons 
which were not fully developed, LaSalle later decided to continue with 
Miller if he cleared up the arrears in his account and if Stenographic 
would consent to the arrangement. Throughout Elliott’s letters there 
is expressed a concern about antagonizing Wright of Stenographic, 
which, it may be inferred, stemmed from the fact that the latter was 
LaSalle’s vital source of supply. Finally, the letter of December 9 
is clear evidence of an illegal agreement to limit competition between 
the two groups. 

LaSalle sought to minimize the effect of this correspondence, and 
particularly the admissions in the letter of December 9, 1948, by 
claiming that the statements which Elliott made in the letter of 
December 9 were untrue, that he had not participated in any of the 
negotiations for the agreement of November 16, 1948 and was not 
familiar with its terms, and that he had made untruthful statements to 
Miller in an effort to get Miller to renew his relationship with LaSalle- 
Stenotype. However, after careful consideration of the explana- 
tions given, the examiner is satisfied that Elliott’s information to 
Miller was substantially in accordance with the facts. Despite his 
protestations of ignorance, Elliott admitted that he knew the contract 
was being negotiated when he wrote the letters, that he was informed 
when it was closed, and that he was generally familiar with the 
arrangement between the two groups of companies. The statements 
made by him in the letters reveal too much knowledge on Elliott’s part 
regarding the details of the situation, and conform too much to the 
information revealed in other correspondence to merit serious con- 
sideration of any claim that such statements were merely a coinci- 
dental figment of Elliott’s fertile imagination. 

Respondents argue that the fact Elliott referred to “our deal with 
Wright” in a letter dated November 3, 1948, indicates the whole story 
was imaginary, since the agreement was not signed until November 16. 
However, the evidence shows that negotiations for the agreement had 
begun in October and it may be inferred that certain understandings 
had already been reached before the written agreement was signed on 
November 16.7. Respondents also argue that the fact that Elliott, in 
the later correspondence, was trying to hold on to Miller is inconsistent 
with any agreement to turn over its schools to Stenographic. How- 

‘As previously mentioned, Elliott admitted he knew the contract was being negotiated 
when he wrote the letters. Kendall admitted that he had discussed the agreement with 
Elliott “in a general way” while it was being negotiated. Likewise, the latter’s letter 


indicates that he had discussed the matter with William Allan, his company’s president, 
who was not called to deny this. 


—s 
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ever, the fact that LaSalle did not turn over all its schools to 
Stenographic does not, in the opinion of the examiner, establish that 
there was no agreement for a division of the market. The complaint, 
it may be noted, does not charge a complete division of the market, 
but that each party agreed to confine its sales “largely and principally” 
to a certain segment of the market. The correspondence between 
Elliott and Miller is consistent with such an understanding, and indi- 
cates a natural desire on LaSalle’s part to salvage what it could of its 
school business without antagonizing Stenographic, to whom it was 
beholden for its machines. 


2. Correspondence Regarding the List of LaSalle’s Schools and Institutes 


On January 5, 1949, M. H. Wright of Stenographic addressed the 
following letter to E. J. Kendall of LaSalle: 

Your December 27 letter, listing institutes and schools in two classes, is ac- 
knowledged; and thank you very much. 

The meanings of this letter, in the light of our conversations, are appreciable, 

we think, and accordingly, we are glad to have it.. When there’s more to say, 
you'll be saying it; unless we might possibly beat you to it, which is not at all 
likely. [Emphasis supplied.] 
Although this letter refers to a letter by Kendall dated December 27, 
neither company was able to produce the original or a copy of the let- 
ter, and neither could account for its disappearance. Both Kendall 
and M. H. Wright were less than candid in their testimony about the 
list of schools and its connection with the agreement between the two 
companies. Kendall’s explanation as to why he sent a list of schools 
to Wright was that he believed that Wright had asked him “for a rec- 
ord of the schools with whom they were doing business in two classes, 
Stenotype institutes and schools other than institutes.” When asked 
why Wright would ask for such a list since this was LaSalle’s own 
business, Kendall replied : 

That isn’t the way we work. Our books are open. We cooperate with every- 
one * * *, Whatever Mr. Wright asked me for, whatever was in my power to 
give him, I gave it to him. 

When asked what he understood Wright to mean by his statement 
that the “meanings of this letter, in the light of our conversations, are 
appreciable,” Kendall replied, “Mr. Wright is a very affable gentle- 
man, he is very appreciative of any little thing.” When pressed for a 
more specific answer as to his understanding of the letter, Kendall 
replied, “The meaning I got out of that letter was “Thank you very 
much for the list you sent to us. This is fine.’” When asked what the 
“conversations” referred to in the letter were about, Kendall replied, 
“We talked about everything under the sun.” 
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Wright’s testimony regarding the correspondence was in a similar 
vein. When he was asked as to what he meant by the statement in his 
letter that the “meanings” were “appreciable” in the light of their con- 
versations, he gave the following reply : 

I could only very vaguely recall a thing of that sort. I have no memory clearly 


at all. The chances are that it is merely some words that seemed to flow out of 
a mind that wasn’t too busy otherwise. 


When asked why he had asked for a list of schools, Wright replied : 


I suppose it was incident to some talk we had had, but what specific purpose 
there would be in having two lists of schools, I wouldn’t know now. I bet there 
weren’t twenty-five schools in all the list. You are in a teapot looking for a tem- 
pest here * * *, 

When pressed for a more specific answer, Wright expressed the 
opinion that possibly the list had reference to the “fear we had in our 
company that some schools * * * might be deprived of a service.” 
‘When it was pointed out that under paragraph 7 of the agreement his 
company would be notified of the termination of any contract with 
schools by LaSalle, Wright gave the following response: 

I probably didn’t have to have them [the list of schools]. It probably was 

an empty gesture. There was no point to it because there wasn’t anything 
involved of any importance. 
Wright was reluctant to admit that the request for the list of schools 
had any connection with paragraph 7 of the agreement. However, 
his testimony in this respect was contradicted by his son Robert, who 
stated that the list was requested by him, in accordance with paragraph 
7 of the agreement, so that his company could have some idea as to the 
number of schools they might be called on to supply with machines 
under that paragraph. 

The proximity of this correspondence to the date of entering into 
the agreement of November 16, 1948 and the close connection between 
its subject-matter and that of paragraph 7 of the agreement tend, in 
the opinion of the examiner, to establish that the letter was an out- 
growth of the understanding reached by the parties in connection with 
the agreement. The failure to produce the letter of December 27 and 
the evasive testimony of Kendall and Wright are both indicative of 
the pattern of obfuscation which characterized significant portions of 
their testimony. 


3. Correspondence Regarding the Advertisement of the Stenotype 
Institute of Boston 


Respondent LaSalle had an affiliated school in Boston, known as 
the Stenotype Institute of Boston. This school was owned and op- 
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‘erated by one Frank Emery. Stenographic also had an outlet. for 
its Stenograph machine in Boston, known as the Winslow School, 
which was owned and operated by one Joseph Leddy. The Stenotype 
Institute of Boston advertised its school in the newspapers as “Boston’s 
‘Only Stenotype School Authorized by Stenotype Company.” A copy 
of this advertisement was referred to Kendall of LaSalle by Wright, 
who, according to his testimony, had received it from Leddy in Boston. 
Following the receipt of the advertisement from Stenographic, Ken- 
dall addressed the following reply to Wright on May 2, 1949: 

I am glad you sent to me the clipping of the ad for the Stenotype Institute of 
Boston. 

I assure you that this will be taken up with Mr. Emery and Mr. Caulfield 
promptly. 

In a recent talk with Frank Emery, he gave me the impression that he would 
co-operate with us fully. 

I will let you hear from us after we have word with regards to this ad. 
i[{Emphasis supplied. ] 

Following this letter Kendall, on May 10, 1949, addressed a further 
letter to Wright regarding the same subject matter, as follows: 

I checked with Mr. Hmery regarding the ad which you turned over to me, and 
d am sending you his reply with the attachments so that you can see at first-hand 
his reaction. 

These matters will take a bit of working out, but I am sure that if we keep at 
ait everyone concerned will soon learn that his best interest is in promoting a 
machine shorthand rather than in fighting each other. [Emphasis supplied.] 
The record does not disclose the contents of the letter from Emery 
referred to in Kendall’s letter of May 10, 1949. Although counsel 
supporting the complaint and the examiner requested respondents to 
make an effort to ascertain the whereabouts of this letter, they stated 
that they were unable to find it, and apparently could not account for 
its disappearance. 

Respondents’ explanation for the above correspondence was that 
Leddy had objected to the use of the word “Only” in the advertisement 
that LaSalle’s affiliate was “Boston’s Only Stenotype School,” for 
the reason that it would give the public the impression that it was 
the only school teaching machine shorthand in Boston. Although 
Emery’s school was admittedly the only Stenotype school in Boston, 
Kendall testified that he had agreed to take up the matter with Emery 
because: 

We are not interested in anyone fighting each other. We believe the best solu- 
tion to any problem is to reach a mutual understanding with regard to the 
method that machine shorthand is superior to shorthand. 
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When Kendall was asked whether the respondents were actually 
fighting one another at that time, he testified that “we are always 
fighting each other, but we believe the very best way to fight each other 
is on the basis of merit.” When asked to explain in what way they 
were fighting each other, Kendall gave the explanation that: “The 
only fighting each other I know of is the reference to machine short- 
hand versus the old-fashioned shorthand.” Since neither of the re- 
spondents was engaged in promoting the “old-fashioned shorthand,” 
Kendall’s answer was obviously a non sequitur resulting from his prior 
lack of forthrightness. 

The statement appearing in the letter of May 2 to the effect that 
Emery had given Kendall the impression that “he would cooperate 
with us fully” and the further statement in the letter of May 10 that 
“if we keep at it everyone concerned will soon learn that his best in- 
terest is in promoting a machine shorthand rather than in fighting 
each other,” strongly suggest that this correspondence was part of an 
effort by LaSalle and Stenographic to limit the competition between 
them. Implicit in both the correspondence and the testimony is the 
idea that what Wright and Kendall were aiming at was the establish- 
ment of a modus vivendi between their two customers in Boston which 
would, in effect, establish a soft, gentlemanly competitive relationship 
between them. It seems reasonable to infer that Wright would not 
have made the request that he did, and that Kendall would not have 
seen fit to procure the cooperation of Emery, were it not for the under- 
lying understanding reached in the agreement of November 16, 1948. 


4, Correspondence Regarding the Advertisement in American Business Education 
Magazine 

During May 1949 LaSalle inserted an advertisement in the Ameri- 

can Business Education Magazine. The advertisement was headed: 


This “C. 8.” Card is a 3-Way Ticket To Success. 


The reference to the C. S. card in the advertisement was to the certifi- 
cate of “Certified Stenotypist” which was issued by LaSalle to students 
who completed the course in Stenotypy. The advertisement stated 
that the certificate of Certified Stenotypist was a “Ticket to Success” 
to three categories: (1) the job applicant, (2) the employer, and 
(3) the school. The reference to the advantages of a Certified Steno- 
typist certificate to the school was contained in the third paragraph 
of the advertisement, and read as follows: 

3. FOR THE SCHOOL * * * turning out a steady parade of Certified Steno- 
typists builds increased prestige and patronage. Your school succeeds in direct 


proportion to the ability and success of your graduates. Stenotypy gives them 
plus ability which reflects favorably upon your school. 
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Following the appearance of this advertisement in the American 
Business Education Magazine, M. H. Wright of Stenographic ad- 
dressed the following letter to Kendall of LaSalle on May 81, 1949: 


The current issue of AMERICAN BUSINESS EDUCATION (May, 1949) 
carries your company ad on the back page. The third paragraph rather puzzles 
ali of us. Will you please let us have your comment? [Hmphasis supplied.] 

Kendall replied to Wright’s letter on June 2, 1949, with the follow- 
ing explanation regarding the insertion of the advertisement: 

Everyone here was as surprised as you must have been to know that the ad 
in the American Business Education Magazine was still running. 

This contract was made more than a year ago and everybody forgot all about 
it. This was a group ad placed simultaneously with several other magazines 
under contract. 

Mack Bennett, our advertising manager accepts the responsibility for this error. 

As I told you, we are not promoting Stenotypy through schools. Our con- 
tract covers this agreement. We have not made a single franchise since we 
entered into our agreement with you and I assure you we do not intend to do so 
since the Co-op plan was discontinued last October. 

I am not surprised that you were puzzled by this ad and I assure you that this 
will be the last copy. 


Funny how these things escape you, isn’t it? [Hmphasis supplied.] 


Wright responded to Kendall’s letter of explanation by a letter, dated 
June 3, 1949, in which he indicated that he accepted Kendall’s explana- 
tion, with the comment: “It rings true.” 

Despite the self-evident meaning of the above correspondence, and 
its unmistakable connection with the agreement for a division of the 
market, both Kendall and Wright denied that it had any such con- 
notation. Their explanations regarding this correspondence are of 
a kind with that pertaining to some of the other correspondence pre- 
viously discussed. When Kendall’s attention was first directed to the 
questioned advertisement which “puzzled” Wright, he stated that it 
“didn’t puzzle me,” that “it is a splendid statement and [I] endorse it 
a hundred per cent,” and that he guessed Wright “thought it was good, 
just as I do.” When his attention was called to the fact that in his 
letter of June 2, 1949 he acknowledged that he “was as surprised as” 
Wright that the ad was run, he stated that he didn’t remember the 
reason for his surprise. However, at the next group of hearings, after 
he had evidently had an opportunity for reflection, Kendal] explained 
his surprise was due to the fact that the advertisement was “obsolete,” 
since it had been run under the name of The Stenotype Company and 
it was now his company’s policy to advertise as LaSalle Extension 
University, and he expressed the opinion that this undoubtedly was 
why Wright had brought the matter to his attention. Kendall de- 
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nied that the fact that one of the three categories to whom the adver- 
tisement was directed was “The School” had any connection with his: 
“surprise” and Wright’s puzzlement. 

Aside from the self-contradiction in Kendall’s testimony, the plain 
wording of the correspondence belies his claims. It is clear that 
Wright did not call the advertisement to Kendall’s attention because: 
of any use of an “obsolete” name, but because the “third paragraph” 
(which was directed at “The School”) “rather puzzles all of us.” 
Kendall’s “surprise” had nothing to do with the “obsolete” name, but 
with the fact that the advertisement was directed to schools, which. 
was a breach of his commitment to Wright that, “we are not promot- 
ing Stenotypy through schools. Our contract covers this agreement.” 

Although Kendall claimed that Wright was puzzled because of the 
use of the obsolete name, Wright was frank enough to concede that. 
the cause of his puzzlement was the fact that the advertisement was: 
directed to schools. However, he gave as the reason for his puzzle- 
ment the fact that he didn’t believe the Package Plan, to which 
LaSalle had just changed, would be suitable for a school that “doesn’t 
sell a package or teach a package” which, according to Wright, was 
primarily intended for home-study use. When Wright was asked 
what difference it made to his company that LaSalle had seen fit to 
insert an erroneous ad, he gave the following response: 

To tell the truth, it didn’t make a doggone bit of difference what they did. 
We were needling a little. It was one of those moments and really doesn’t have 
much point. 

Wright’s explanation about the Package Plan not being suitable 
for schools is in direct contradiction to the testimony of T. K. Elliott 
of LaSalle, who stated that, despite the change in the form of con- 
tract from the Cooperative to the Package Plan, “basically we were 
doing the same thing with mainly the same schools.” The record. 
shows that a similar advertisement to the one objected to had pre- 
viously been inserted by LaSalle and was evidently considered to be 
appropriate, insofar as schools were concerned. The main difference 
in the two situations was that at the time of the previous insertion 
there was no agreement between Stenographic and LaSalle. 

The general tenor of the correspondence makes it apparent that it. 
was not generated by any whimsical curiosity on Wright’s part or con-- 
sidered by Kendall as a casual inquiry from a solicitous associate: 
calling attention to a minor error in an advertisement. The tone 
of Kendall’s reply, in which he found it necessary to “assure” Wright 
that his company did not intend to franchise any more schools and to: 
“assure” him further that “this will be the last copy,” certainly is in- 
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consistent with the casual character which respondents sought to at- 
tribute to this correspondence. 

The key to the whole matter is, of course, found in Kendall’s state- 
ment appearing in his letter of June 2 that: 

* * * we are not promoting Stenotypy through schools. Our contract covers 
this agreement. We have not made a single franchise since we entered into the 
agreement with you and I assure you we do not intend to do So, since the Co-op. 
plan was discontinued last October. 

Kendall sought to explain this statement about not promoting 
Stenotypy through schools as being merely an expression of his com- 
pany’s historic policy to confine their promotions mainly to home-study 
students and institutes, and not to franchise independent business. 
schools. However, the examiner cannot accept this rather fine-spun 
explanation based on the distinction between institutes and other cate- 
gories of schools. In the first place, according to Kendall’s own 
testimony, LaSalle did franchise qualified business schools, albeit not 
to the same extent as its institutes. Secondly, and more important, 
it is clear from the context of the letter that Kendall was referring 
to a recent policy and was using the word “schools” in the generic 
sense. The policy of not promoting Stenotypy through schools is 
expressly stated in the letter to be an outgrowth of the November 
1948 agreement,’ which agreement in clause 7 thereof deals mainly 
with the institutes and refers to them as “schools.” Although Ken- 
dall’s letter also refers to the discontinuance of the “Co-op Plan” in 
connection with his statement that LaSalle did not intend to issue any 
more franchises, the examiner is satisfied that this was not the under- 
lying reason for the change of policy on the issuance of franchises, since 
there was nothing about the change from the Co-op to the Package 
Plan to prevent such issuance.® If anything, the abandonment of the 
Cooperative Plan was a result of the policy not to promote sales 
to the schools, which resulted from the November 1948 agreement, and. 
was not the cause of the lack of promotion.”° 


8 Kendall admitted that the “contract’’ referred to in the letter is the agreement of 
November 16, 1948. 

9 Blliott testified that LaSalle was doing basically the same thing with its schools under 
the Package Plan as it was under the Cooperative Plan. 

2° Originally Kendall claimed that the change in LaSalle’s selling plans with the schools 
occurred in May 1948, thereby indicating that it had no connection with the agreement of 
November 1948. When his attention was called to the fact that the above letter men- 
tioned October as the date of the change, Kendall gave the explanation that some schools 
had students. enrolled under the old system and that in these instances the plan was 
put into operation in October. In the light of some of this witness’ other testimony this. 
explanation impresses the examiner as an afterthought, and the examiner is of the opin- 
jon from the evidence as a whole that the change occurred in October at or about the time 
when negotiations with Stenographic were in progress. 
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5. The Letter of February 17, 1950 


On February 17, 1950 Kendall addressed the following letter to 
M. H. Wright: 

As much as I would like to, it seems the days pass and I do not get the 
opportunity to contact you personally, so I am writing you while I have this 
matter in mind. 

The enrollment of Home Study students has not yet reached our expectation 
of volume. Sales have increased considerably since we have now announced to 
our field representatives that the revised training and new model Stenotype is 
now ready for service. We have increased our advertising and we believe that 
we will have a steady increase in this volume. 

I have talked to you several times in the matter of school sales. We have not 
promoted this activity at all, so there is a diminishing volume from this activity. 

We caught up with back orders for Stenotypes and we now have a sufficient 
inventory to take care of the current orders so we find that our present require- 
ments for Stenotypes as within the volume of 100 Stenotypes per week, originally 
agreed upon. 

I feel that this information will be of value to you in the manufacturing process 
and in scheduling your commitments for Stenographs. * * *. [Emphasis 
supplied. ] 

Kendall’s explanation of why he had discussed the matter of school 
sales in the letter with Stenographic was as follows: 

That was just the common everyday business things you talk about when you 
get together and have lunch. You talk about things in general, and you talk 
about the weather, too. 

When he was asked for an explanation of the statement in the letter 
that he and Wright had talked about the matter of school sales 
“several times,” Kendall gave the following enlightening response : 

Sure, we talked dozens of times, we talk every time we get together. He 

called me on the phone two or three times a week, and said, ‘‘How’s business?”’. 


In the brief filed by counsel for LaSalle the explanation given for 
this letter is that Kendall was merely making known LaSalle’s “sales 
progress and inventory position” to Stenographic as the manufacturer 
of its machine. While this is a perfectly natural reason for Kendall 
writing to Wright, albeit one which Kendall overlooked in his testi- 
mony, it does not destroy the significance of the admission in the letter 
that the reason for the decline in school sales was that LaSalle had not. 
“promoted this activity at all.” Counsel for LaSalle seeks to interpret 
this remark as merely a statement of LaSalle’s historic policy not to 
promote sales to independent business schools, and as not referring to 
its affiliated schools, the Institutes. However, the examiner is satisfied 
from the letter as a whole and from the entire context of events, in- 
cluding the figures of sales to all types of schools (which will be 
hereafter discussed) that Kendall’s reference to school sales was in- 
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tended in the generic sense and was not limited to a particular type 
of school. It is significant that the same letter which talks about a 
diminishing volume of school sales also expresses hope that home- 
study sales will have a steady increase, although indicating some dis- 
appointment with the progress thus far. As will hereafter appear, 
this latter activity, which it is charged was the one primarily allocated 
to LaSalle, experienced a considerable upsurge after 1948. 


6. The Letter of May 1, 1950 From Wright to Elliott 


On May 1, 1950, Wright wrote to T. K. Elliott of LaSalle with 
regard to an order for some “Stenotype Speed Manuals” on behalf of 
one of Stenographic’s school customers. One of the reasons given by - 
Wright for ordering the manuals on behalf of the customer rather 
than having the latter communicate directly with LaSalle was because, 
as stated in Wright’s letter, “You no longer assume to serve the schools, 
I believe.” Although not much point was made of this letter during 
the course of the hearing, the examiner considers it of significance as 
confirming Wright’s understanding of what LaSalle’s policy now was 
with respect to schools. In the setting of the whole case it may be 
inferred that this understanding arose out of the agreement between 
the two companies. 


7. The Correspondence With the Berean School 


Respondent Stenotype received a letter dated July 5, 1950, from a 
school in Philadelphia known as the Berean School, inquiring as to 
“the terms and conditions upon which a Stenotype Franchise is granted 
to schools and if there is an available franchise that we may secure for 
Berean School in Philadelphia.” This letter was received by the 
secretary of T. K. Elliott, who at that time was apparently on leave of 
absence from the company due to illness. Elliott’s secretary referred 
the matter to Kendall, placing the following notation on the incoming 
letter : 

Mr. Kendall—Can I offer them Package Plan. No franchise? Would be in 
competition with Stenograph there. 

In response to this notation on the inquiry, Kendall placed the 
following instruction to Elliott’s secretary on the letter : 

* Explain that we no longer “Franchise” schools. Offer the Package plan (for 
eash). 

The following reply was then prepared for Kendall’s signature, 
addressed to the Berean School under date of July 17, 1950: 


* * * You enquired of conditions under which a Stenotype Franchise is 
granted to schools. Our present policy does not provide for the granting of 
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franchises because we are not in a position to grant the exclusive rights in any 
territory. 

Stenotypy is being offered primarily by Home Study as a complete training 
program including the Stenotype machine and complete instruction service. 

As you know, the success of Stenotype by resident school instruction depends 
upon trained Stenotype teachers and a sufficient enrollment to justify a specialized 
instructeress. 

We offer the Stenotype machine for sale to you at our special school price of 


$79.10. 

: The complete set of Stenotype text consisting of the three theory manuals, 
the speed manual, and complete set of lessons, may be purchased at $10.00 for 
the complete package. 

As you undoubtedly know, Stenotypy is taught by the Stenotype School in 
Philadelphia, 1227-29 Walnut Street, Philadelphia. This school, however uses 
the Stenograph whereas we offer the LaSalle Stenotype. 

We are forwarding you some descriptive literature and we invite your further 
enquiry. [Emphasis supplied.] 

The above correspondence indicates that while LaSalle offered to 
sell machines to the Berean School, it was unwilling to offer the school 
a franchise. The basis for this refusal appears to be suggested in the 
note made by Elliott’s secretary on the incoming letter that the school 
“would be in competition with Stenograph” in Philadelphia, thus in- 
dicating that the refusal stemmed from the agreement with Steno- 
graphic. Kendall claimed in his testimony that his company’s policy 
of granting franchises had been abandoned long before any agree- 
ment with Stenographic. However, this testimony was so confused 
and contradictory that no credence can be given to it. Thus while 
claiming at one point that his company had had no written contract 
or franchise since 1940 granting a school exclusive recognition in a 
particular area, he indicated at another point that schools were still 
granted exclusive recognition in a certain territory but that “if there 
is any agreement it is in the form of a * * * letter of designation.” 
Kendall’s testimony that there were no franchises or written agree- 
ments with schools after 1940 is contradicted by at least three pieces 
of documentary evidence in the record: (1) his own letter to Wright, 
dated June 2, 1949 stating that “we have not made a single franchise 
since we entered into our agreement with you” (which would fix the 
date of discontinuance of franchises as the fall of 1948), (2) the agree- 
ment of November 16, 1948, which refers to Stenographic being noti- 
fied with respect “to any school whose contract is terminated,” and 
(3) a letter from Elliott to Miller, dated March 24, 1948, “enclosing 
copies of the new cooperative school franchise forms.”” Kendall’s 

4 Kendall claimed that these forms were something that Elliott had specially pre- 


pared for Miller and that they were never executed. However, the same letter states. 
that the new forms “are basically about the same as the old school cooperative fran- 
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testimony was also contradicted by that of Elliott which was to the 
effect that in the latter part of 1948 LaSalle sent out letters cancelling 
“franchises” of schools under the Cooperative Plan “with the idea of 
issuing a new franchise under the package plan.” 

Whether they were called franchises, letters of designation or by 
any other appellation, the examiner has no doubt that schools were 
granted certain territorial rights and recognition as a LaSalle affiliate 
until at least the approximate time of the agreement between LaSalle 
and Stenographic. The examiner is also convinced that the refusal 
to grant Berean a franchise was based on the understandings arising 
out of that agreement, as evidenced by the notation made by Elliott’s 
secretary on the incoming letter. Significantly, the Stenographic 
school in Philadelphia, which was the “competition” referred to in the 
notation made on Berean’s letter, was the former LaSalle affiliate, 
The Stenotype School of Philadelphia. This school is specifically 
mentioned in LaSalle’s reply to Berean. It appears somewhat unusual 
to the examiner that LaSalle should advise a potential customer as to 
the address of the school using the machines and methods of its 


competitor. 
8. The Correspondence with the Lenox School 


LaSalle received the following letter, dated December 7, 1950, ad- 
dressed to it on the stationery of the Lenox School, Public Schools of 
the District of Columbia, and signed by the “Secretary” of the school: 


I am interested in learning about purchasing a Stenograph Machine. Perhaps, 
you would be good enough to answer some of my questions, so that I can better 
tell my class about the machines, 

First of all, I contacted the Stenotype Institute here in Washington, D. C. and 
they informed me that they sell the Stenograph Machine for $79.95 cash. Does 
your school sell the machine for cash, also, without taking the full Stenotype 
Course? Or, is it possible to obtain a machine, (or machines) on a credit basis? 

At your earliest convenience, kindly let me hear from you. I know of at least 
three people who are interested in purchasing machines after the Christmas. 
Holiday. * * *, 


In response to this letter LaSalle made the following reply, under 
date of December 14, 1950: 


We acknowledge your letter of December 7th inquiring about the purchase of 
Stenograph machines. 

We do not offer a Stenograph machine which is manufactured by the Steno- 
graphic Machines Incorporated, 318 South Michigan Avenue, Chicago, Illinois, 
and distributed in Washington D. C. by the Stenotype Institute of Washington.” 


chise, but they are set up in a more impressive form. We want all schools to be in this 


franchise.” 
12The latter was a former LaSalle institute which, according to Kendall’s testimony, 


was lost to Stenographic prior to the agreement of November 1948, 
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We distribute a Stenotype machine which is very similar to the Stenograph 
machine. However, our policy is to sell a complete training program including 
the text and lesson assignment, complete instruction service, and the Stenotype 
machine as a unit. The price is $225.00. 

We accept orders for the Stenotype machine separately from the training under 
‘ertain circumstances such as where a student already has had a Stenotype and 
would like to replace it. The price of the LaSalle Stenotype is $95.00 with a 
five per cent discount for cash payment with order. Monthly terms of $25.00 
down and $10.00 a month may be arranged where credit is established. 

Under another cover we have sent to you a copy of “Stenotypy for Better Bus- 
iness Careers,” which fully explains the course and shows a picture of the Steno- 
type machine and gives full details of the training program. 

We will appreciate your further inquiry if we may be of service. [Emphasis 
supplied. ] 

The above correspondence is cited by counsel in support of the com- 
plaint as another instance where LaSalle indicated a reluctance to sell 
its machines toaschool. While in the correspondence with the Berean 
School, LaSalle had indicated a reluctance to grant a franchise to the 
school, it was at least willing to sell that school Stenotype machines 
at the regular school price; whereas in the case of the Lenox School 
the letter evidences a reluctance to deal with the school except on the 
basis of selling the complete instruction service for the sum of $225.00. 

Kendall’s explanation for the statement in the letter that it was 
LaSalle’s policy to limit the sale of machines, apart from the training 
course, to “certain circumstances such as where a student already has 
had a Stenotype” was as follows: 

We don’t think the public schools or any others should buy machines unless 
they know how to teach Stenotypy. 

Ata later point in his testimony, when he was asked why he had offered 
to sell a machine to the Berean School and did not make a similar offer 
to the Lenox School, Kendall’s explanation was that in the case of 
the Berean School, he understood it as being an inquiry from a school 
wanting to teach Stenotypy, whereas he understood the inquiry from 
the Lenox School to be an individual inquiry from the writer of the 
letter. Despite the fact that the letter of inquiry is written on the 
stationery of the Public Schools of the District of Columbia and is 
signed by the Secretary, Kendall nevertheless insisted that he regarded 
it as an inquiry from an individual because the letter used the first 
person singular “I” rather than the plural expression “we,” the latter 
being, in his mind, indicative of an official inquiry. The examiner 
finds it somewhat difficult to accept this rather finespun distinction, 
particularly since the letter from the school refers to the fact that the 
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inquiry is being sent “so that I can tell my class about the machines.” 1° 
In any event, Kendall’s explanation that his company would only sell 
machines to certain qualified users, and the statement in the above 
letter indicating that it was the company’ s policy only to sell the com~ 
plete training course, are at variance with Kendall’s earlier testimony 
that: 

Our list, which is available to anyone who asks for it, offers a package con- 
sisting of the Stenotype machine, the text, lessons and material, but we won't 
insist that they buy the entire package. If they want to buy part of it, they may 
buy the books or the paper or the machine. It is priced separately. 

Another unusual aspect of LaSalle’s reply to the Lenox School 
letter is that, in addition to advising the inquirer as to the address of 
LaSalle’s contpecitoy a carbon copy thereof was sent to “Wright.” 


D. The Contention of Respondents Concerning the Increase of 
LaSalle’s Sales to Schools 


To support their basic contention that counsel supporting the com- 
plaint was seeking to draw unjustified inferences from the agreement 
and the correspondence in the record, and that no illegal agreement 
was in fact entered into, respondents endeavored to show (1) that 
the percentage of LaSalle’s sales to schools actually increased sharply 
after 1948 instead of declining, and (2) that LaSalle acquired a num- 
ber of new schools and institutes after the agreement with Steno- 
graphic. It is contended that these figures “demonstrate conclusively” 
that there was no agreement by LaSalle to confine its effort to the home- 
study field by discouraging sales to schools. However, the analysis 
which the examiner has made of the figures submitted by respondents 
not only fails to bear out respondents’ contentions but tends to 
affirmatively establish that the illegal agreement charged in the com- 
plaint was actually carried into execution. Respondents’ contentions, 
based on the figures submitted by them, are discussed below: 


1. The Alleged Increase in the Percentage of Sales to Schools 


LaSalle introduced into the record a summary of its Stenotype 
sales from 1928 to 1952. The summary is prepared on an annual basis 
and purports to show Stenotype sales (a) to home-study students, 
(b) to Stenotype Institutes and schools under the cooperative and 
package plans, and (c) to other schools. Two separate sets of figures 
are given for each of the above three categories, (1) the number of 

18 Significantly, in his earlier testimony, before he was asked to explain the difference 
in the treatment of the two schools, Kendall used the expression ‘public schools” in re- 


ferring to the injury from the Lenox School. 
14 This appears from the following notation at the foot of the reply: “CC: Mr. Wright.’ 
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sales during the year and (2) the dollar volume of such sales. Accord- 
ing to computations made by LaSalle, based on the above figures, the 
“Percent of School Sales to Total Stenotype Sales” has increased from 
2.6% in 1948 to 23.9% in 1949. 

However, the figures used by LaSalle are not a fair measure of what 
happened to their school sales during this period. In the first place, 
the percentages used are based on the number of transactions involved 
in sales to schools, and include supplies as well as machines. Under 
this method, a single sale of a book or some paper in a minor amount 
would have the same weight as a single transaction involving the sale 
of a number of Stenotype machines and courses.*® Obviously the 
standards of comparison are not equal. In order to properly compare 
the trend of sales to schools with that of all Stenotype sales, the proper 
measure of comparison is the dollar volume of such sales rather than 
the number of transactions involved. The difference in the results 
achieved under the latter method from that used by LaSalle may be 
seen from the following comparisons: 


Percent of School Sales to Total Stenotype Sales 


Based on num- |} Based on dollar 

ber of trans- | volume of sales 
actions involved 

Percent Percent 

0.9 . 44 

2.6 18. 73 

2.3 18. 39 

2.6 14.17 

7.3 17. 03 

6.4 14. 21 

14.6 12.00 

23.9 18. 24 


While the above figures do not show any such marked increase in the 
percentage of sales to schools as that contended by LaSalle, it must 
also be conceded that they do not show any marked decline in the per- 
centage of sales to such schools. However, these figures do not tell 
the whole story. The charge is not merely that LaSalle agreed to give 
up the so-called independent schools, but that it agreed to de-empha- 
size its school business generally, including its institutes, and to con- 
centrate mainly on home-study students. When reference is made to 
the figures of sales to institutes (which also include sales to some in- 
dependent schocls operating under the Cooperative and Package 
plans), an entirely different picture from that urged by LaSalle ap- 
pears. Set forth below is a comparison of LaSalle’s sales for a repre- 
sentative period before and after the contract with Stenographic, 


16 Kendall testified that the column headed ‘‘Sales of Stenotypes and Supplies to Schools” 
includes sales of supplies, such as paper, separate and apart from sales of machines. 
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showing sales in all three categories (home-study students, institutes 
and non-contract independent schools), both on the basis of total dol- 
lar volume and on the basis of the percentage of such sales as compared 
tc total Stenotype sales: 


Petal poles Home study Sales to institutes ! |Sales to other schools 
0 
Stenotypy 
Volume | Percent | Volume | Percent | Volume | Percent 

hO4 i haces seett_. sehen T=! $882, 286 | $221, 132 25.06 | $604, 326 68. 50 $56, 828 6. 44 
SOU ya Se ee, eo ee cea 828, 835 268, 711 32, 42 404, 872 48, 85 155; 252 18. 73 
OLS: Se ae 2 ee 770, 451 228, 864 29. 70 399, 924 61.91 141, 663 18.39 
eee eens eee ee 509, 930 185, 744 36. 43 251, 918 49. 40 72, 268 14.17 
DOA aie ne treet cal cet. bawe 425, 346 248, 959 58. 53 103, 950 24. 44 72, 437 17.03 
TOUS ee ae Ra ee re ce 564, 164 384, 478 68. 15 99, 509 17. 64 80, 177 14, 21 
POG beeet te! Sas rs. cccase' 549. 525 417, 330 75. 94 66, 265 12. 06 65, 930 12. 00 
1S Laie, a ent ll pal 523, 033 358, 395 68. 52 69, 264 13. 24 95, 374 18. 24 


gurialts Brion ere 1949 were under the Cooperative Plan; sales beginning in 1949 are those made 

The above figures show that the significant change which took place 
in LaSalle’s sales occurred in the field of its institutes. In the first 
year after the contract between the parties such sales declined by 
more than 50% on a dollar-volume basis, and they continued to decline 
until by 1952 they only amounted to about one-eighth of LaSalle’s 
sales as compared to their former position of one-half or better. The 
figures also reveal that home-study sales, which prior to the agree- 
ment accounted for approximately one-third of LaSalle’s total sales, 
have increased so that they now represent in excess of two-thirds of 
such sales. It seems evident from the foregoing figures that the major 
change which took place occurred, not in the field of the independent 
business schools, which never amounted to more than about 18% of 
LaSalle’s total business during this period, but in the field of its insti- 
tutes, and that home study has taken the place of the institutes as 
the major source of revenue. 


2. The Alleged Acquisition of New Schools 


LaSalle offered in evidence a list of six institutes and 16 business 
schools which it claimed were newly acquired after November 1948. 
The fact that it acquired 22 new schools since the date of its agreement 
with Stenographic is cited as evidence of the fact that there was no 
agreement by LaSalle to get out of the school business and to confine 
itself mainly to home-study students. 

- An analysis of the list offered by LaSalle and its comparison with 
other evidence in the record establishes that the list is “highly watered” 
insofar as it purports to show that LaSalle acquired any substantial 
amount of new school business subsequent to the date of the agreement 
with Stenographic. Of the six “new” institutes, five were either old 
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customers (including two of Herman Miller’s schools) or subsidiaries 
of old customers, and one, by Kendall’s own admission, was not an 
institute but consisted of a woman steno-typist who ordered supplies. 
from LaSalle and gave some private lessons."7_ Of the 16 so-called new 
independent schools listed by LaSalle, ten are located in communities 
where there is no rival school purchasing the Stenograph and the 
sales to these schools are so small and sporadic that there is reason to 
believe that Stenographic had no interest in acquiring them.** In the 
case of three of the other so-called independent schools, the record 
shows that they were public schools and that the sales to them were 
made under a home-study coaching plan.%? Since LaSalle was sup- 
posed to concentrate on home study under the agreement with Steno- 
graphic, the sales to these schools are perfectly consistent with that 
agreement. Of the remaining three schools, there is reason to believe 
that Stenographic acquired one of them in 1950.27 Except for the 


16 These include the Stenotype Schools listed in the following cities: Little Rock, Los 
Angeles, San Francisco, Montreal and Ottawa. The first of these, according to Kendall’s 
own testimony, merely involved a change of name or management of an old customer. 
The record shows only one sale to the Little Rock school in 1949, six in 1950, and two in 
1951. The second and third schools mentioned above are Herman Miller’s schools, with 
whom LaSalle had resumed business. While the school in Montreal is listed by LaSalle 
as a “new” school, in another exhibit purporting to show its customers as of the day 
prior to the agreement with Stenographic, the institute in Montreal is listed as a 
customer. Significantly, at one point in his testimony Kendall stated that no new insti- 
tutes were formed after 1946. When his attention was called to the above-mentioned 
exhibit, he quickly added the name of the Montreal school. However, the fact that it is 
elsewhere listed as an old school suggests that his first answer was correct. The Ottawa 
School is merely a subsidiary of the Montreal School, according to Kendall’s testimony. 

17 This is the school listed in the exhibit as the Stenotype Institute of Denver, The 
record shows only a single sale to this customer in 1951. 

18 Below are listed the names of these schools and the number of sales to them according to LaSalle’s own 
records: 


Sales (Based on RX 8) 


School ates fae GF A ae oe 
1949 1950 1951 1952 
Utterbach Business: College, Mattoon, Fl-...-.-n coon) coos cess seems pS ee ek 
Steubenville Business College, Steubenville, Ohio________|_________- 1 3 5 
Northwest Business College, Huron, 8S. Dak_-______ 1 3 1 
Hine Business College, Midland ,Tex_--....-._-.-_-.-_-- pA eee ee eed ete eee 
Rogers Business College, Everett, Wash -_.----....--..-- No sales listed. 
Skaget Business College, Mt. Vernon, Wash_-____.-_-_-- No sales listed. 
yes age nts oe Mex ig 7258 Sse her coe a eae eee | 1 3 
Amarillo Secretarial School, Amarillo, Tex_.......-.-_.- No sales listed. 
Butte Business College, Butte, Mont___....--_-____.__-_]-_--__-___ if 4 VIP Veer 
State Vocational School, Dothan Fiela, Ala__-__---__-__- No sales listed. he 
| 


1® These include Hast Detroit High School and Lake View High School of Detroit, 
Michigan and Civic Center, St. Clair, Michigan. Although listed as new schools, LaSalle’s 
record of sales made between March 1, 1949 and December 31, 1952 shows no sales to 
the first two of these schools. 

* According to LaSalle’s figures, it made two sales to the Massey-Draughon Business 
College of Montgomery, Alabama, in 1949 and five in 1950. No sales are listed thereafter. 
However, one of Stenographic’s exhibits lists this school as being acquired as a customer 
in June 1950, and shows sales of $5,428.87 to it up to 1952. 


a, 
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sales to Miller’s two schools and two or three other schools, the record 
shows that the sales to all 22 of the so-called new schools and institutes 
were on a relatively small scale. The fact of the matter is that despite 
the “new” acquisitions, LaSalle’s sales to its institutes dropped sharply 
throughout the 1949-1952 period, while the sales to independent schools 
remained fairly static. This is mute testimony to the unrealistic na- 
ture of LaSalle’s claims with respect to its expansion during this 
period, based on the acquisition of new Stenotype schools. 


E. The Competition Between Respondents 


Respondents contend that the competition between them was either 
nonexistent or on a very minor scale. Such contention is apparently 
urged as negating the existence of any illegal agreement to curtail 
competition or as indicating that any agreement which may have been 
made had no substantial effect on competition. Respondents’ basic 
position in this respect is that LaSalle is fundamentally an educa- 
tional institution, whose primary interest is the teaching of students 
rather than the sale of machines, and that its objectives have been pur- 
sued mainly through its home-study students and institutes, and only 
incidentally through independent business schools. On the other 
hand, it is contended that Stenographic is primarily interested in sell- 
ing machines and that it has concentrated mainly in the field of in- 
dependent business schools. 

The examiner finds that this claim of the absence of substantial 
competition between the respondents is lacking in merit. The record 
shows that there has been substantial competition between LaSalle 
and Stenographic both with respect to LaSalle’s so-called institutes 
and in the field of independent business schools. When Stenographic 
entered the field in 1938, the major part of LaSalle’s business was with 
its institutes, the next largest part was in home study, and the small- 
est, but a nevertheless significant, part was with general business 
schools.24_ In order for Stenographic to build up its business it was 
necessary, as Wright himself testified, to “get our schools out of their 
[LaSalle’s] list,” and further to take “a lot of theirs [schools] and I 


21 Illustrative of the division of LaSalle’s sales during this period, and for some years thereafter, are the 
following figures of dollar volume of sales: 


Institutes Home Business 
Study schools 
HOSS ss eh fe ero. hey 8 es iy SE oes eee tes - ks $494, 624 $221, 186 $111, 777 
PSSM PRlt MMS Wedsd og NaS SIL a ol 5C1, 001 196, 968 111, 997 


TRUE Migs Seats oe pe lt yl ae epee ss oer ee a ne ae 511, 288 227, 216 113, 523 


824 FEDERAL TRADE COMMISSION DECISIONS 
Findings 51 F.T.C. 


am sure maybe they took some of ours.” According to Stenographic’s 
own figures, it is today doing business with at least 34 schools which 
were formerly doing business with LaSalle. Other figures, showing 
Stenographic’s schools as of 1951, reveal that it was doing business 
with at least 15 schools bearing the name “Stenotype” or “Stenotype 
Institute” as part of the name of the school. 

In the opinion of the examiner, the emphasis put on the fact that La- 
Salle is primarily an educational institution interested in selling 
training courses and not shorthand machines is largely a matter of 
semantics. According to Wright, when he was with LaSalle prior to 
forming his own company, “most of the emphasis was on machine 
sales.” Assuming, however, that there is some merit to the claim that 
LaSalle was interested in training students in the art of mechanical] 
shorthand rather than in merely selling machines, the same thing was 
true of Stenographic’s operations since it too sold texts and other ma- 
terials in connection with its machines and was interested in the proper 
training of the student.”? Kendall of LaSalle admitted that basically 
his company and Stenographic “both promote the sale and distribu- 
tion of our own machines and training.” 

Based on the evidence in this record, the examiner is convinced, and 
finds, that competition between LaSalle and Stenographic has been 
real and substantial in the non-home-study field, except insofar as it 
has been curtailed by agreement of the parties. Only in the home- 
study field is evidence lacking of actual competition. Even in this field, 
according to Wright, his company has been for some time engaged in 
the preparation of material for home study use, but has not yet per- 
fected it or put it on the market. Whether Stenographic would have 
by now entered the home-study field if not for its agreement with La- 
Salle is a matter as to which there may be room for speculation. In 
any event, to the extent that LaSalle and Stenographic were not in 
actual competition in this field, they were at least potential competitors, 
and any agreement to limit such competition would likewise be 
illegal.” 

Summary and Concluding Findings 


The examiner is convinced from the record as a whole, and so finds, 
that respondents entered into an agreement substantially as alleged 
in the complaint. The fact that these two groups of competitors 


“Correspondence between Stenographic and Herman Miller, which was introduced in 
evidence by the former, reveals an unwillingness on its part to sell machines to Miller 
except on a basis which would recognize the welfare of the students and the fact that 
Stenographic was interested in something more than the sale of machines. 

*7U. S. v. Aluminum Co. of America, 148 F. 2d 416, 429; U. 8S. v. General Dyestuff 
Corp., 57 F. Supp. 642, 648; see also American Tobacco Co. v. U. 8., 328 U. S. 781, 709. 
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should have entered into an agreement that one would become the 
other’s source of supply is itself a rather unusual and suspicious cir- 
cumstance. While there were certain advantages (such as cost-saving 
arising from the interchangeability of parts) which might have sug- 
gested the desirability of such an arrangement as a strictly business 
deal, nevertheless, the fact that one competitor would be willing to 
place its source of supply at the mercy of the other, even to the extent 
of having that competitor develop a new machine for it, suggests that 
possibly there was more to the arrangement than meets the eye. 

When reference is made to the actual terms of the agreement, one is 
confronted with the somewhat unusual provision that LaSalle would 
notify Stenographic when it terminated a contract with any of its 
schools and that Stenographic would then undertake to serve these 
schools. While the agreement does not expressly require that LaSalle 
terminate any of its contracts, there is a suggestion in the language 
used that such a course may possibly have been within the contempla- 
tion of the parties. Any doubt on this score, however, is resolved 
when recourse is had to the subsequent conduct of the parties, which 
is largely recorded in various items of correspondence. 

Thus in December 1948, shortly after the agreement between the 
parties was consummated, LaSalle sent Stenographic a list of its 
schools and institutes. The letter transmitting the list was strangely 
missing at the time of the hearing herein. All that appears is the ac- 
knowledgment of the list by Wright of Stenographiec with the cryptic 
comment that: “The meanings of this letter, in the light of our con- 
versations, are appreciable.” The explanations given of this corre- 
spondence by Wright and by Kendall of LaSalle are a masterpiece in 
evasion and circumlocution. While they were not required to make 
admissions helpful to counsel supporting the complaint, their lack of 
candor is a factor to be considered in evaluating their testimony as a 
whole and in considering whether the disappearance of certain corre- 
spondence was sheer accident. Despite the reluctance of these wit- 
nesses to admit that there was any connection between the sending of 
the list and clause 7 of their contract, the testimony of Wright’s son 
establishes that there was such a connection, albeit it was his claim 
that this clause of the contract had no illegal connotations. It may be 
inferred that this list served some useful purpose, since the record 
shows LaSalle sustained a substantial loss in its business with so-called 
institutes, and that Stenographic acquired a substantial number of in- 
stitutes and schools which were formerly customers of LaSalle.” 

% According to a list of schools prepared by Stenographic, purported to show schools 


which it acquired from LaSalle, 23 of the 34 schools were acquired after December 1948 
when it received the above list. 
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The correspondence which passed between the parties further shows 

that in May and June 1949, Stenographic undertook to censor the ad- 
vertising of LaSalle and of one of its customers. Although the adver- 
tisement of LaSalle’s affiliate school in Boston, which represented it- 
self as the “only” Stenotype school in Boston, was accurate, Kendall 
undertook at Wright’s request to have it modified. The reply from the 
customer was strangely missing, but in his own reply Kendall assured 
Wright “that if we keep at it everyone concerned will soon learn that 
his best interest is in promoting a machine shorthand rather than in 
fighting each other.” The examiner entertains no doubt that if not for 
the underlying understanding between the two companies Kendall 
would not have sought to get his customer to modify his advertising 
and, in fact, that Wright would not have made the request he did in 
the first place. 
_ The second effort at censorship is perhaps the most damaging piece 
of evidence, aside from the correspondence with Herman Miller. The 
advertisement to which Wright objected was one which indicated that 
LaSalle was still seeking to get business from schools. When Wright 
asked Kendall to explain this advertisement, the latter indicated that 
it was all a mistake arising from the fact that his advertising mana- 
ger had forgotten to cancel an order given prior to their agreement, 
and assured Wright it would be “the last copy.” Kendall’s letter con- 
tains the unmistakable admission that as a result of the agreement 
with Stenographic his company was “not promoting Stenotype 
through schools” and had “not made a single franchise since we en- 
tered into our agreement.” This explanation was accepted by Wright 
with the gracious comment: “Tt rings true.” 

In February 1950, in advising Wright as to his probable needs under 
the contract, Kendall indicated that he and Wright had discussed the 
matter of school sales “several times” and acknowledged that: “We 
have not promoted this activity at all, so there is a diminishing volume 
from this activity.” The same letter indicates that LaSalle’s home- 
study activities were being expanded, which is also in accordance with 
the agreement between them. In a letter written by him in May 1950, 
Wright acknowledged what his understanding of LaSalle’s policy 
now was, viz.: “You no longer assume to serve the schools.” It may 
reasonably be inferred that this understanding on Wright’s part was 
an outgrowth of the agreement and the discussion between himself and 
Kendall. 

The foregoing evidence, in the light of what actually happened to 
LaSalle’s business, is sufficient, in the opinion of the examiner, to estab- 
lish the existence of an agreement of the type charged in the com- 
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plaint. However, the correspondence between Elliott and Herman 
Miller of the Stenotype Company of California lends additional sup- 
port to the conclusion and serves to clarify some of the details of the 
understanding. This is particularly true of the letter of December 9, 
1948, which states that “naturally” the deal between LaSalle and 
Stenographic “entails some agreements between us,” as follows; 

One of those agreements was that we would not try to steal customers from each 
other. We agreed with Wright that we would not try to open any new schools 
which are not at present franchised if he has another school in the immediate 
territory. It was agreed that should a school wish a franchise and in the event 
Wright could not satisfy him or he did not want to do business with the 
Stenograph people, then Wright would release him to us and we could go 
ahead. *° ©. %: 
This exposition by Elliott undoubtedly explains why LaSalle was 
able to acquire a number of small schools in communities where it was 
not in competition with Stenographic and why it declined to grant a 
franchise to a school in Philadelphia where there was such competition. 
While the correspondence with Miller indicates a desire to keep his 
business, if possible, there is nothing inconsistent between this and the 
existence of an agreement with Stenographic to curtail competition, 
since it is evident from the correspondence that only if the matter was 
“cleared” with Wright could they continue with Miller. 

The correspondence between LaSalle and two potential customers in 
July 1950 and December 1950 also lends support to the existence of an 
illegal agreement between LaSalle and Stenographic. It is clear from 
the July correspondence that the reason why no franchise was granted 
to the Berean School of Philadelphia was, as indicated on the nota- 
tion made by LaSalle on the letter received from that school, that: 
“[ We] would be in competition with Stenograph there.” In the cor- 
respondence with the Lenox School of Washington, D. C. in De- 
cember 1950, LaSalle endeavored to discourage a sale of machines 
by advising the inquirer that it was its policy only to sell a complete 
training course. 

While respondents’ officials who testified sought to give a different, 
and largely innocent interpretation, to much of the above correspond- 
ence, the hearing examiner cannot accept these explanations in the light 
of the record as a whole. While some of the explanations might be 
considered to have a measure of plausibility if considered in isolation, 
when viewed in the light of the record as a whole, including the many 
contradictions and evasions above adverted to, the examiner prefers to 
accept the normal meaning of, and reasonable inferences to be drawn 
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from, the contemporary documents rather than some of respondents’ 
officials’ fine-spun latter-day denials and explanations.”° 

If there were any doubt as to the existence of an agreement substan- 
tially as charged in the complaint, it is dissipated when reference is 
made to the evidence of what happened to respondents’ business after 
the agreement, particularly the figures of LaSalle’s sales. Although 
cited by LaSalle in support of its claim that there was no agreement by 
it to de-emphasize its school business, the figures actually show to the 
contrary. These figures show that while LaSalle’s sales to its institutes 
amounted to $251,918 in 1948 and accounted for approximately 50 
percent of all Stenotype sales, the sales for such institutes declined by 
1952 to $69,264 and accounted for only 13% of all Stenotype sales. 
During the same period home-study sales, which were $185,744 and 
accounted for 36 percent of Stenotype sales in 1948, increased to 
$358,395 in 1952, when they accounted for 68 percent of its sales. 
Sales to independent business schools, while they showed some decline 
during the period, did increase in 1952 to above the 1948 level. How- 
ever, such increase is a negligible factor in the overall loss in non-home- 
study sales. While no comparable figures of Stenographic’s sales dur- 
ing the 1948-1952 period are available, the record does disclose that it 
acquired approximately 25 former LaSalle schools since the date of its 
agreement with LaSalle. 

From the record as a whole, the examiner is convinced, and so finds, 
that LaSalle and Stenographic entered into an agreement under which 
LaSalle was to de-emphasize its school business and place its primary 
emphasis on home study, and that Stenographic was to be given an 
opportunity to take over a number of LaSalle’s schools as well as to 
acquire new ones. While it may be that LaSalle still retains some 
of its institutes and schools, and that there are still some instances of 
overlap of customers and of competition between them, as respondents 
claim, this does not disprove the existence of an illegal agreement for a 
division of customers. As is true in many of such covert agree- 
ments, all the details of the arrangement are not always apparent and 
certain exceptions to the general rule are made. However, while all of 
the ramifications of the arrangement, or possible exceptions or modi- 
fications which the parties may have decided to make, may not be ap- 
parent, the fact remains that a basic agreement of the type charged 
has been established and, furthermore, such agreement has, in sub- 
stantial measure, been carried into effect. Just as it may not always be 
possible to establish a perfect competition, it is also not always pos- 
sible to achieve a perfect agreement to limit competition, since, as the 


% See U. 8. v. U. S. Gypsum Co., 334 U. 8. 364, 395. 
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poet said: “The best-laid schemes of mice and men gang aft a’gley.” 
Such lack of perfection in achievement does not gainsay the fact that 
finite men have entered into an illegal agreement to meddle with the 
natural laws of competition. 


III. The effect of the unfair practices 


Respondents contend, in effect, that there can be no substantial ad- 
verse effect upon competition of the practices here complained of be- 
cause the mechanical shorthand business constitutes only a very minor 
segment of shorthand instruction field generally.2° The examiner 
regards this contention as lacking in any substantial merit. The 
mechanical shorthand business is clearly a separate field of trade or 
commerce or a definable segment of such a field, in which an agreement 
of the type above found would have a substantial effect on customers 
or potential customers in the field. Respondents’ argument that their 
customers or potential customers have available to them other modes of 
shorthand instruction has as much merit as an argument that a conspir- 
acy between airline carriers can have no effect on commerce because pas- 
sengers have an opportunity to use rail, bus and other modes of trans- 
portation. The fact is that-respondents are the only sources from which 
mechanical shorthand machines can be obtained and have a virtual 
monopoly in the field. It matters not that the amount of their com- 
merce is relatively small in comparison with other commerce in this 
general field since it is the “character and not the extent of the control 
which the law denounces. The amount of interstate commerce or trade 
involved is not material.” 7” 

It is accordingly found that the agreement, understanding and ar- 
rangement hereinabove found, and the methods, acts, practices and 
things done and performed in pursuance thereof have a dangerous 
tendency unduly to hinder competition and tend to create a monopoly 
in respondents in the trade and commerce hereinabove described and 


found. 
CONCLUSION OF LAW 


It is concluded that the acts and practices of respondents and the 
things done and performed by them as hereinabove found, are all to 
the prejudice of the public and constitute unfair methods of competi- 


26 Respondents sought to show that in 1949 persons receiving instruction by mechanical 
shorthand machines. constituted less than one percent of all persons receiving intruction 
in shorthand by pen, pencil and other non-mechanical devices. 

21 Louisiana Farmers’ Protective Union v. Great A. é P. Tea Oo., 131 F, 2d 419, 422; see 
also White Bear Theatre Corp. v. State Theatre Corp., 129 F. 2d 600, 605. 
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tion and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


THE REMEDY 


Although denying that they entered into any illegal agreement re- 
spondents urge, in effect, that no order should be entered against them 
since the agreement of November 16, 1948, from which the illegal under. 
standings are alleged to flow, was abandoned on January 8, 1953, 
approximately two weeks prior to service of the complaint in this pro- 
ceeding upon them. The examiner finds this contention to be wholly 
lacking in merit. In the first place the alleged abandonment of the 
agreement of November 16, 1948 on the eve of the issuance of the com- 
plaint and after this matter had, to respondents’ knowledge, been un- 
der investigation for over a year does not demonstrate any particular 
good faith on their part. In the second place the examiner is not 
convinced that the basic understanding with respect to a division of 
customers reached in the 1948 agreement has been abandoned. The 
letter-agreement of January 8, 1953 continues the basic relationship 
between the parties and there is no reason to believe that the illegal 
understanding above found has been abandoned. It is accordingly 
concluded that this proceeding is in the interest of the public and that 
an order to cease and desist from the illegal practices found should 
issue against respondents. 

ORDER 


It is ordered, 'That the respondents Stenographic Machines, Inc., a 
corporation, LaSalle Extension University, a corporation, and The 
Stenotype Company, a corporation and their respective officers, di- 
rectors, agents, and employees, in connection with the offering for 
sale, sale or distribution in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of any type of shorthand stenographic 
machine whether sold or disseminated under the name “Stenotype,” 
“Stenograph” or any other name or designation, do forthwith cease 
and desist from entering into, continuing, cooperating in or carrying 
out any planned common course of action, combination, agreement, 
or understanding or arrangement between or among themselves, or 
between any one or more of said respondents and others not parties 
hereto, to do or perform any of the following things: 

(1) Allocate to, among or between themselves or any manufacturer, 
seller or distributor of said machines, the customers, potential cus- 
tomers, or class of customers to whom said products may be sold, 
rented, leased, loaned or disposed of in any other manner; 
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(2) Restrict, restrain or limit in any manner or by any means 
those to whom any manufacturer, seller or distributor of said products 
may sell, lease, rent, loan or dispose of same in any other manner; and 

(3) Restrict or restrain in any manner or by any means the sale 
or distribution of said machines. 


OPINION OF THE COMMISSION 


Per Curiam: 

This is an appeal by respondents from an initial decision finding 
that respondents have entered into an illegal agreement to divide 
between themselves the market for mechanical shorthand machines 
contrary to the provisions of the Federal Trade Commission Act. 

LaSalle Extension University operates a correspondence school. 
Included among the courses taught is that of taking dictation by 
means of a mechanical shorthand machine. This Respondent also 
sells a machine which is known as the “Stenotype”. Respondent 
Stenotype Company is a wholly-owned subsidiary of the LaSalle Ex- 
tension University. Since the latter part of 1948, The Stenotype 
Company has been inactive and its functions have been taken over by 
respondent LaSalle. Respondent Stenographic Machines, Inc. is 
engaged in the manufacture and distribution of a shorthand machine 
known as the “Stenograph”. 

The complaint alleges that respondents have entered into an agree- 
ment whereby Stenographic was to confine sales mainly to private 
commercial schools or colleges and LaSalle was to confine its sales 
principally to home study or correspondence students. 

Involved principally are questions of fact. The initial decision 
contains a detailed statement of the evidence. From an examina- 
tion of the record, we conclude that the findings, conclusions and order 
of the hearing examiner are correct and they are adopted as the find- 
ings, conclusions and order of the Commission. 

It is directed that an order issue accordingly. 


ORDER AFFIRMING INITIAL DECISION 


Respondents having appealed from the initial decision of the hear- 
ing examiner dated July 15, 1954; and the matter having been heard 
by the Commission on briefs and oral argument; and the Commission 
having rendered its decision adopting the findings, conclusion and 
order contained in the initial decision : 


423783—58 54 


832 FEDERAL TRADE COMMISSION DECISIONS 
Order SIS RIC. 


It is ordered, That respondents’ appeal from the initial decision is 
denied and the initial decision is hereby affirmed. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with the order contained in said initial 
decision. 
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Decision 


In tHe MATrer or 


MAX SCHWARTZ AND SARAH SCHWARTZ TRADING AS 
MAX SCHWARTZ COMPANY 


ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 
TRADE COMMISSION ACT AND OF THE WOOL PRODUCTS LABELING ACT 


Docket 6192. Complaint, Mar. 11, 1954—Decision, Mar. 18, 1955 


Order requiring an individual in New York City who purchased from mills and 
jobbers bolts of cloth which he cut into suit lengths and sold to peddlers, to 
cease labeling such domestic “cuts” falsely as imported from the British 
Isles; failing to disclose that certain wool-like fabrics were in fact made 
from rayon and acetate, and that others were “seconds”, “mill ends’, and 
“gnmerchantables”; and failing to label certain wool products as required 
by the Wool Products Labeling Act, with respect to the constituent fibers, 
country of origin, and otherwise. 


Before Mr. Frank Hier, hearing examiner. 

Mr. George E. Steinmetz and Mr, John J. McNally for the Com- 
mission. 

Mr. Hyman Fried, of New York City, for respondents. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated March 18, 1955, the 
initial decision in the instant matter of hearing examiner Frank 
Hier, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY FRANK HIER, HEARING EXAMINER 


Complaint herein issued March 11, 1954, charges respondents as 
copartners with violation of the Federal Trade Commission Act (15 
U.S. C. 45) and the Wool Products Labeling Act of 1939 (15 U.S. C. 
68 (a)—(j)) in that it alleges that respondents: 

1. Misrepresented domestically produced fabrics as being imports. 

2. Failed to disclose true fiber contents on synthetic fiber fabrics 
simulating natural fiber fabrics. 

3. Failed to disclose that inferior fabrics were not first quality. 

4, Falsely labeled fabrics as to true fiber content. 

5. Failed to label fabrics as to true fiber content. 


834 FEDERAL TRADE COMMISSION DECISIONS 
Findings 51 F.T.C. 


Respondents’ answer denied partnership, admitted jurisdictional 
facts, and denied the charges. Six hearings before the undersigned 
Hearing Examiner, theretofore duly designated by the Commission, 
resulted in 485 pages of testimony from 24 witnesses, and 47 exhibits, 
all received in support of the complaint and all of which were filed of 
record in the Office of the Commission. Respondents offered no evi- 
dence. On final consideration of the above, plus the proposed findings 
and conclusions submitted by all counsel, the Hearing Examiner finds 
that this proceeding is in the interest of the public and makes the 
following: 
FINDINGS AS TO THE FACTS 


1. Respondent Max Schwartz, an individual trading as Max 
Schwartz Company, has had his office and place of business located at 
143 West 29th Street, New York City, New York, during 1950 and 
part of 1951. Since 1951 his place of business has been located at 27 
East 20th Street, New York City. Respondent Sarah Schwartz is 
the wife of respondent Max Schwartz and occasionally visited his 
place of business and while there would occasionally answer the tele- 
phone or otherwise incidentally assist him, but there is no substantial 
evidence to indicate commercial partnership with him or complicity 
in or responsibility for the acts and practices charged. 

2. Since 1949 to the present, respondent Max Schwartz, (herein- 
after referred to as respondent) under his own name or as Max 
Schwartz Company, has been and is now engaged in the sale and dis- 
tribution in interstate commerce, of wool, rayon and acetate fabrics, 
primarily to peddlers, located throughout the United States, for re- 
sale to the consuming public. Sales volume was between $75,000 to 
$85,000 annually. 

3. Respondent’s operation was the purchase of bolts or partial bolts 
of cloth, mostly from jobbers, a few of which he occasionally resold 
intact or in part to other jobbers, but the great majority of which 
he cut into 314 yard pieces, known in the industry as “cuts” because 
this yardage is sufficient to make therefrom a suit, and these he sold 
to peddlers. The latter operate in various localities around the coun- 
try with no fixed place of abode or business. ‘They find out about 
respondent from each other, order by mail, either C. O. D. or with 
cash. Each bolt when bought is labeled as to fiber contents and usually, 
but not always, the invoice would state the fabric or the fiber con- 
tent or both. Respondent kept these “cuts” in 25 piles of 25 each on 
tables in his premises assorted as to color or weave or type, unlabeled, 
however, as to origin, fabric or fiber content. On occasion, respondent 
does not reduce a bolt to “cuts” until he gets an order. 
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4. When an order is received, respondent, usually at the request 
of the customer, would impress on the inside of the cloth a “transfer” 
which is a decalcomania on tissue paper impressed on the cloth with 
a hot iron. Only one transfer was put on any one “cut.” At least 
up until 1952, respondent used transfers reading “Bradford, England 
All Wool” and “Bradford, England,” together with a depiction of 
a coat of arms or heraldic device. There is no evidence that the former 
transfer was used on any fabric not in fact all wool. On July 81, 
1952, he registered with the U. S. Patent Office a trade mark of “Lord 
Leslie,” together with a coat of arms depiction. He denied thereafter 
using the “Bradford” transfers, but the record shows that in 1953 
he did buy substantial quantities thereof and it cannot be assumed, 
in the absence of other explanation, that they were not used. 

5. The depictions of these coats of arms on these transfers are not, 
as urged by the respondent, duplicates of the royal British seal, but 
are close enough to it, and do resemble other British coats of arms 
so that without minute comparison, or training in heraldry, an ordi- 
nary citizen of this country would nevertheless think so. Mere in- 
spection of these transfers convinces the Hearing Examiner that 
anyone outside the industry would assume that fabrics so marked 
were imports from the British Isles. There is also substantial and 
credible testimony that the ordinary purchaser would so believe. Ac- 
tual deception is unnecessary—a tendency and capacity to deceive is 
sufficient. The fact is that practically all of the fabrics so marked 
were of domestic manufacture.’ Respondent’s testimony on this issue 
was either so evasive or so vague, and its contradiction in the record 
so patent, that it is rejected for lack of credibility. 

6. Although there are American fabrics, whether wool or otherwise, 
which are just as good, if not better, than British fabrics, nevertheless 
the overwhelming evidence is that a substantial part of the American 
purchasing public believe the contrary to the extent that they will pay 
as much as dollar a yard more for a British import over an American 
product. “Although the false article is as good as the true one, the 
privilege of deceiving the public even for their own benefit is not a 
legitimate subject of commerce.” ? 

7. Counsel for respondent urge that since respondent has, as he 
says, discontinued using these labels—the Bradford labels since 1951, 
and Leslie label since 1953—this charge should be dismissed. How- 
ever, the evidence of discontinuance is in conflict, and respondent’s 


1 No evidence was offered by respondent as to any imports. 
2 Worden v. California Fig Syrup Co., 187 U. 8. 516, 529; National Silver Oo. y. F. T. C., 


88 F. 2d 425, 427. 


836 FEDERAL TRADE COMMISSION DECISIONS 
Findings 51 FF. T..Cs 


lack of candor and surprisingly poor memory of details, which would 
ordinarily be fresh in his mind, convinces the Hearing Examiner that 
it is highly doubtful that the practice has ceased and still more doubt- 
ful that it will not be resumed when “the heat is off.” The plea for 
dismissal is accordingly denied. 

8. The conclusory finding on this issue therefore is that respondent’s 
practice of labeling, as found above, has the tendency and capacity to 
deceive a substantial portion of the purchasing public into buying 
domestically made fabrics believing them to be British imports. 

9. Rayon and acetate are synthetic textile fibers which may be and 
are manufactured so as to simulate wool or other natural fibers in 
texture and appearance. Fabrics manufactured from such fibers have: 
the appearance and feel of wool, particularly where the weave and 
pattern are the same as well known and typical woolen fabrics, such 
as gabardine, covert, sharkskin, herringbone, serge, etc. Many in the 
textile business can distinguish them from what they simulate, but 
comparatively few other members of the public can do so. Some,, 
with years of experience in textiles, are unable to so distinguish; cer- 
tainly the Hearing Examiner could not from the exhibits in this case. 
There is no doubt in his mind that these synthetic fabrics simulating 
natural fiber fabrics have been purchased by a substantial number of 
the public for what they are not, since the bulk of respondent’s sales. 
were of these rayon and acetate fabrics and respondent did not label 
many of them as to content. Such a practice, under the circumstances, 
has, at least, the capacity and tendency to deceive and to induce pur- 
chases in that belief. 

10. Effective relief, however, can be afforded by that prayed for un- 
der the fifth issue, and no separate prohibition under the Federal 
Trade Commission Act, as distinguished from the Wool Products 
Labeling Act, is deemed necessary. 

11. The third issue is that of respondent selling “seconds,” “tender 
or weak goods” and “unmerchantables” without marking them as. 
such. A “second” is a fabric containing too many defects (in the 
color, weave or width) to be satisfactorily usable for all purposes. 
All fabrics contain some and the tolerance per 60 yard bolt seems to: 
vary with the individual cloth producer’s own standards. One allows 
6 defects per bolt, another 24. Included in “seconds” are “tender or 
weak goods” which generally connotes a tensile strength less than 
what is necessary to withstand, without tearing, the strains put on 
various parts of a suit in ordinary wear. This also varies with the 
manufacturer. One will reject as a “second” any fabric which will 
not withstand 25 lbs. pull, others less. Eighteen pounds pull with- 
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out tearing seems, however, to be the minimum. “Unmerchantables” 
are “seconds” of the poorest grade—so many defects they are fit only 
for shrouds, certain linings or boys’ caps. All of these substandard 
goods are made by all mills, sold by them as such, plainly marked, and 
at as little as 14 of the price of first quality merchandise. 

12. Respondent admits buying this substandard merchandise most 
of the time. He did deny buying and reselling “tender goods,” but 
a number of his purchase invoices shows that he did. If these were 
exceptional, respondent offered no evidence to that effect. One of his 
“cuts” in evidence was so “tender” that it tore in the hands. His 
records further show the purchase of “unmerchantables—as is” from 
mills. His own purchase records, plus his experience in the textile 
business, refutes any claim of ignorance on respondent’s part that 
he was buying “seconds.” The record amply establishes that upon 
resale this substandard quality was not marked, although he well 
knew that his customers peddled these “cuts” to individuals inex- 
perienced in textiles, who would buy by appearance and price, without. 
testing, to have suits made therefrom. Naturally such ultimate pur- 
chasers want only first quality merchandise, free from latent as well 
as patent defects to the extent that the suit would wear comparably 
with those purchased in responsible retail stores. Direct proof of this, 
of course, would be redundant. Actual deception need not be shown— 
the capacity and tendency is enough.’ 

18. It is now too well settled to admit of cavil, that one who puts 
into the hands of retailers or others the means and instrumentality 
whereby members of the purchasing public may be misled and deceived 
is equally responsible therefor. “That a person is a wrongdoer who so 
furnishes another with the means of consummating a fraud has long 
been a part of the law of unfair competition.” + The record here 
shows that substantially all of respondent’s sales were to itinerant 
peddlers, who bought from him by. mail for cash or by C. O. D. to. 
general delivery; that they move constantly from locality to locality, 
peddling from door to door; that they form sort of a gypsy brother- 
hood, tied by blood, marriage, common interest or method; that the 
National Better Business Bureau has voluminous files of complaints 
and a long record of fraud, swindling, misrepresentation, deceit, shop- 
lifting and even thieving against them; and that at least one of them 
had obtained from respondent his business card with her name printed 
thereon as his representative. Respondent admitted furnishing these 
cards to anyone demanding them. These people apparently paint 

3 Bockenstette v. F. T. O., 184 F. 2d 369; Brown Fence & Wire Co. v. F. T. O., 64 F. 2d 934. 


4F. T. O. v. Winsted Hosiery Oo., 258 U. S. 483, 494; Chas. A. Brewer & Sons v. F. T. C.,. 
148 F. 2d 74. 
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barns with alleged aluminum paint which, however, promptly washes 
off after the first heavy rain, or they sell, under their Scotch or English 
names, fabrics represented to be imports. They engage also in other 
activities, complained of, as confidence games and swindling schemes. 

14. It is true, of course, as urged by respondent, that he cannot be 
held to be a guarantor or insurer of the honesty or dishonesty of his 
customers—no seller, absent complicity, can be punished for happen- 
ing tosell toathief. This evidence is not competent on that point, but 
it is competent to show the social importance of accurate and adequate 
labeling; that frauds could be and were practiced on purchasing con- 
sumers by his customers, made possible or at least easier by his failure 
to label or his mislabeling done at their request; and that respondent 
knowingly aided and abetted their practice. It is also competent in 
answer to respondent’s contention that his mislabeling, failure to label, 
and failure to label properly did not deceive those to whom he sold. 
Of course, these peddlers were not deceived. From their character 
and record they apparently wanted just what respondent did or failed 
to do. This is borne out by the fact that the transfers connoting or 
suggesting importation were put on by respondent largely at the sug- 
gestion of these peddlers. It is obvious from this record as a whole 
that respondent, knowing the character and operations of those with 
whom he dealt and upon whom he depended for practically all of his 
business (and the Hearing Examiner is satisfied that he did know) 
failed to label at all, failed to label accurately, mislabeled and dealt in 
per se deceptive “seconds” to satisfy these swindlers and thereby in- 
crease his sales volume—in other words, aided and abetted them. 

15. The remaining two charges allege violation of the Wool Prod- 
ucts Labeling Act, namely, failing to label true fiber content and 
falsely labeling such content. As to the first, there is no doubt on this 
record. Respondent bought and resold wool fabrics and also rayon 
and acetate fabrics and mixtures of both. Wool purchases alone rep- 
resented about 10 percent of the total. As to the woolens, the record 
is uncertain as to labeling. But as to the bulk of his sales, wool and 
rayon or acetate, by his own admission, respondent sold in interstate 
commerce without any marking as to fiber content whatsoever except 
such deceptive transfer markings described in Par. 4, supra, put on by 
him at the request of the peddler. Most of this material came to him 
marked as to fiber content as the law requires. Hence, the finding is 
that respondent misbranded most of his “cuts” in that he did not, when 
sold, affix thereto a stamp, tag, label, etc., which showed the percentage 
of wool and each fiber other than wool in violation of Section 4 (a) (2) 
of said Act. 
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16. As to false labeling, the record is barren as to how shipments of 
pure woolens were labeled as to fiber content, and since no tags were 
affixed to shipments of other fabrics showing their exact fiber content, 
there is nothing to show that respondent falsely tagged non-wool as 
wool. However the Act referred to provides in Section 2 (e) thereof 
that “wool product” means any product, or portion thereof, which con- 
tains, or purports to contain or in any way is represented as containing 
wool, etc. The charge, therefore, rests on the circumstances which 
would lead to the impression that fabrics were all wool or contained 
wool when in fact they were not. 

17. Very little rayon or acetate made in the British Isles is imported 
into this country—so little that the public here believes an import from 
there to be woolen. Respondent, as found supra, has misrepresented 
domestic fabrics to be British imports by the use of the transfers here- 
inabove described in Par. 4. A very substantial part of respondent’s 
sales were so marked regardless of fiber content. Specific examples 
are in the record, without fiber content, tag or other marking, except 
the transfers referred to. Many an unskilled person would assume 
that such fabrics were woolen. This false impression is heightened 
by the fact that these rayon and acetate fabrics resemble woolens in 
weave, color, pattern and type (see Par. 9, supra) and by the fact that 
these fabrics were made up at the mill in 60 inch or more widths, which, 
the record shows, is the usual width for woolens. 

18. Moreover, there is in the record as an exhibit a “cut” > purchased 
by an investigator from a peddler and which upon scientific analysis 
for fiber content showed 17.0 to 17.3 percent wool, the balance rayon. 
This piece was unlabeled as to fiber content, except indirectly, in that 
it bore the “Lord Leslie” transfer. The peddler witness testified he 
became acquainted with the fact that respondent sold “cuts” through 
buying a number of them from aman ina poolroom. He subsequently 
bought from respondent 150 or more cuts, but was unable to say 
whether the sample he sold the investigator was so bought or was 
among the six or seven pieces he bought in the poolroom. Respond- 
ent’s name and address were on the brown wrapping paper which 
surrounded these “poolroom cuts.” There was thus some doubt at 
that time that the material analyzed for fiber content came from the 
respondent, but subsequent evidence dispels that doubt. 

19. The analyzed piece has the “Lord Leslie” transfer. The die 
from which this transfer was made, was specially cut for and paid for 
by respondent by a transfer making concern. The mark was registered 
in the U. S. Patent Office by respondent for use in commerce on woolen 


5 Commission’s Exhibit 14. 
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and rayon piece goods. The transfer making concern’s officials testi- 
fied categorically that when a die is especially made up by them for 
a particular customer it was available to no one else, although they 
sell transfers of their own designs. Respondent, however, in one 
place said six more used the same transfer,® in another place in the 
transcript said it “could be” others used it, that everyone uses trans- 
fers. Respondent, as a witness, was so uncertain and so uncoop- 
erative that the credibility is clearly with the officials of the wholly 
‘disinterested transfer manufacturer and it is so found. The pre- 
ponderant and substantial evidence therefore is that respondent by 
using these transfers, together with other facts noted, has sold in 
‘commerce fabrics which he represented to be woolen when in fact they 
either were not woolen or contained a very small percentage thereof, 
in violation of Section 4 (a) (1) of the Wool Products Labeling Act. 

20. All conflicts between respondent’s testimony and the testimony 
of others, or between respondent’s testimony and documentary evi- 
dence or circumstances in the record have been resolved against the 
respondent due to what in the Hearing Examiner’s judgment, from 
his observation of respondent as a witness, was a lack of candor, a 
most surprising lack of memory or knowledge about his business, and 
“evasive answers. 

CONCLUSION 


The acts and practices of respondent as hereinabove found were all 
to the prejudice and injury of the public and constituted unfair and 
‘deceptive acts and practices within the intent and meaning of the 
Federal Trade Commission Act (15 U.S. C. 45) and in violation of the 
‘Wool Products Labeling Act of 1939 (15 U.S. C. 68 (a)-(j)) and of 
the rules and regulations promulgated thereunder and by reason 
thereof constituted unfair methods of competition, and unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
-of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent Max Schwartz, individually, 
trading as Max Schwartz Company, or under any other name, and 
respondent’s representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution in commerce, as “commerce” is defined in 


the Federal Trade Commission Act, of fabrics, do forthwith cease and 
‘desist from: 


6 Transcript 47, lines 7-16. 
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1. Representing, directly or by implication, that fabrics manufac- 
tured in the United States are manufactured in any other country. 

2. Selling fabrics known as “seconds” or “unmerchantables” with- 
out clearly and conspicuously marking said fabrics with the above 
words or terms or other words or terms of the same import, in such 
manner that such markings will not be obliterated. 

Tt is further ordered, Thut the respondent, Max Schwartz indi- 
vidually, trading as Max Schwartz Company, or under any other 
name, and respondent’s representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
the introduction or manufacture for introduction into commerce or 
the offering for sale, sale, transportation or distribution in commerce, 
as “commerce” is defined in the Wool Products Labeling Act of 1939, 
of wool fabrics or other wool products, as such products are defined 
in and subject to the Wool Products Labeling Act of 1939, which 
products contain, purport to contain, or in any way are represented 
as containing “wool,” “reprocessed wool” or “reused wool,” as those 
terms are defined in said act, de forthwith cease and desist from mis- 
branding such products by: 

1. Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers therein. 

9. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products, either directly or by implication, as to the 
country of origin thereof. 

3. Failing to affix securely to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner : 

(a) the percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each 
fiber other than wool where said percentage by weight of such fiber 
is five percentum or more, and (5) the aggregate of all other fibers; 

(6) the maximum percentage of the total weight of such wool 
product of any non-fibrous loading, filling or adulterating matter ; 

(c) the name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce or in the offering for 
sale, sale, transportation, or distribution thereof in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act and in the 
Wool Products Labeling Act of 1939. Provided, That the foregoing 
provisions concerning misbranding shall not be construed to prohibit 
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acts permitted by paragraphs (a) and (d) of Section 3 of the Wool 
Products Labeling Act of 1939; and, provided further, That nothing, 
contained in this order shall be construed as limiting any applicable 
provisions of said Act or the rules and regulations promulgated there- 
under. 

It is further ordered, That complaint herein be, and the same hereby 
is, dismissed as to Sarah Schwartz, named as respondent herein. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent Max Schwartz, an individual 
trading as Max Schwartz Company, shall, within sixty (60) days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with the order to cease and desist [as required by said 
declaratory decision and order of March 18, 1955]. 
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CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION ACT AND OF THE FUR PRODUCTS LABELING ACT 


Docket 6266. Complaint, Nov, 26, 1954—Decision, Mar. 18, 1955 


Consent order requiring furriers in New York City to cease violating the Fur 
Products Labeling Act through misbranding and false invoicing of mink 
stoles, jackets, and other fur garments as to the country of origin, and 
otherwise failing to comply with requirements of the Act. 


Before Ur. Frank Hier, hearing examiner. 
Mr. William R. Tincher for the Commission. 
Baron & Baron, of Brooklyn, N. Y., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having rea- 
son to believe that Goldin-Feldman, Inc., a corporation; Morris 
Schilling and William Feldman individually and as officers of said 
corporation, and Morris Schilling, William Feldman and Fred 
Goldin, copartners trading as A. Goldin-S. Feldman Company, here- 
inafter referred to as respondents, have violated the provisions of said 
Acts, and the Rules and Regulations promulgated under the Fur 
Products Labeling Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as fol- 
lows: 

Paracrary 1. Respondent Goldin-Feldman, Inc., is a corporation 
organized under the laws of the State of New York. Its officers are 
Morris Schilling, President, and William Feldman, Secretary-Treas- 
urer. These individuals formulate, direct and control the acts and 
practices of corporate respondent. Respondents Morris Schilling, 
William Feldman and Fred Goldin are copartners trading as A. 
Goldin-S. Feldman Company. The office and principal place of busi- 
ness of all respondents is 345 Seventh Avenue, New York, New York. 

Par, 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, the respondents have introduced, manu- 
factured for introduction, sold, offered for sale, transported, and dis- 
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tributed in commerce, as “commerce” is defined in the Fur Products. 
Labeling Act, fur products, as that term is defined in such Act, and 
have manufactured for sale, sold, offered for sale, transported, and 
distributed, fur products, which have been made in whole or in part 
of fur, which had been shipped and received in commerce. Among 
such fur products were mink stoles, jackets and other garments. 

Par. 3. Certain of said fur products were misbranded in that they 
were falsely and deceptively labeled or otherwise falsely and decep- 
tively identified with respect to the name of the country of origin of 
imported furs contained in said fur products, in violation of Section 
4 (1) of the Fur Products Labeling Act. 

Par. 4. Certain of said fur products were misbranded in that they 
were not labeled as required under the provisions of Section 4 (2) of 
the Fur Products Labeling Act and in the manner and form pre- 
scribed by the Rules and Regulations promulgated thereunder. 

Par. 5. Certain of said fur products were falsely and deceptively 
invoiced in that they were not invoiced as required under the provi- 
sions of Section 5 (b) (1) of the Fur Products Labeling Act and in 
the manner and form prescribed by the Rules and Regulations pro- 
mulgated thereunder. 

Par. 6. Certain of said fur products were falsely and deceptively in- 
voiced in that such invoices misrepresented the name of the country 
of origin of imported furs contained in said fur products, in viola- 
tion of Section 5 (b) (2) of the Fur Products Labeling Act. 

Par. 7. The aforesaid acts and practices of respondents were in vio- 
lation of the Fur Products Labeling Act and the Rules and Regula- 
tions promulgated thereunder, and constituted unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


Decision OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated March 18, 1955, 
the initial decision in the instant matter of hearing examiner Frank 
Hier, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY FRANK HIER, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act: 
and the Fur Products Labeling Act, the Federal Trade Commission. 
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on November 26, 1954, issued and subsequently served its complaint 
upon respondents herein, who have their principal place of business 
at 345 Seventh Avenue, New York, New York, and are engaged in 
the manufacture, sale and distribution of fur products. 

On February 1, 1955, there was filed with the Federal Trade Com- 
mission a stipulation between the parties providing for entry of a con- 
sent order, which stipulation appears of record. By the terms thereof, 
respondents admit all the jurisdictional allegations set forth in the 
complaint; stipulate that the record herein may be taken as if the 
Commission had made findings of jurisdictional facts in accordance 
with such allegations and stipulate that the agreement is for settlement 
purposes only and does not constitute an admission by respondents that 
they have engaged in any violation of law. The parties to such stipula- 
tion expressly waive the filing of an answer; a hearing before the hear- 
ing examiner or the Commission; the making of findings of fact or 
conclusions of law by the hearing examiner or the Commission; the: 
filing of exceptions or oral arguments before the Commission, and all 
other and further procedure before the hearing examiner and the Com- 
mission to which respondents may be entitled under the Federal Trade 
Commission Act or the Rules of Practice of the Commission. Such 
stipulation further provides that respondents agree that the order 
hereinafter entered shall have the same force and effect as if made after 
a full hearing, presentation of evidence, and findings and conclusions 
thereon; specifically waive any and all right, power or privilege to 
challenge or contest the validity of the order entered in accordance 
with the stipulation; further, that the stipulation, together with the 
complaint, constitutes the entire record herein and that the complaint 
may be used in construing the terms of the aforesaid order, which 
order may be altered, modified or set aside in the manner provided by 
the statute for orders of the Commission. Such stipulation further 
provides that it is subject to approval in accordance with Rule V and 
XXII of the Commission’s Rules of Practice and that said order shall 
have no force and effect unless and until it becomes the order of the 
Commission. 

On the basis of the foregoing, the undersigned hearing examiner 
concludes that this proceeding is in the public interest and in conform- 
ity with the action contemplated and agreed upon by such stipulation 
makes the following order: 

ORDER 


It is ordered, That respondent Goldin-Feldman, Inc., a corporation, 
and its officers; respondents Morris Schilling and William Feldman, 
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individually and as officers of said corporation, and Morris Schilling, 
William Feldman and Fred Goldin, copartners trading as A. Goldin- 
S, Feldman Company, or under any other name, and respondents’ rep- 
resentatives, agents and employees, directly or through any corporate 
or other device, in connection with the introduction or manufacture 
for introducing into commerce, or the sale or offering for sale in com- 
merce, or the transportation or distribution in commerce, of any fur 
products; or in connection with the manufacturing for sale, sale, offer- 
ing for sale, transportation or distribution of any fur product which 
is made in whole or in part of fur which has been shipped and re- 
ceived in commerce, as “commerce,” “fur,” and “fur product” are de- 
fined in the Fur Products Labeling Act, do forthwith cease and desist 
from: 

A. Misbranding fur products by: 

1. Falsely or deceptively labeling or otherwise identifying such 
products as to the name of the country of origin of any imported furs 
contained in such fur products. 

2. Failing to affix labels to fur products showing: 

(a) The name or names of the animal or animals producing the fur 
or furs contained in the fur product as set forth in the Fur Products 
Name Guide and as prescribed under the Rules and Regulations; 

(0) That the fur product contains or is composed of used fur, when 
such is a fact; 

(ec) That the fur product contains or is composed of bleached, dyed, 
or otherwise artificially colored fur, when such is a fact; 

(d) That the fur product is composed in whole or in substantial 
part of paws, tails, bellies, or waste fur, when such is a fact; 

(e) The name, or other identification issued and registered by the 
Commission, of one or more persons who manufactured such fur prod- 
uct for introduction into commerce, introduced it into commerce, sold 
it in commerce, advertised or offered it for sale in commerce, or trans- 
ported or distributed it in commerce ; 

(f) The name of the country of origin of any imported furs used 
in the fur product. 

B. Falsely or deceptively invoicing fur products by: 

sb Failing to furnish invoices to purchasers of fur products 
showing: 

(a) The name or names of the animal or animals producing the fur 
or furs contained in the fur product, as set forth in the Fur Products 
Name Guide and as prescribed under the Rules and Regulations; 

(0) That the fur product contains or is composed of used fur, when 
such is the fact; 
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(c) That the fur product contains or is composed of bleached, dyed, 
or otherwise artificially colored fur, when such is the fact; 

(d) That the fur product is composed in whole or in substantial 
part of paws, tails, bellies, or waste fur, when such is the fact; 

(e) The name and address of the person issuing such invoice; 

(7) The name of the country of origin of any imported fur or furs 
contained in a fur product. 

2. Using on invoices the name of any country of origin of fur or 
furs contained in any fur product other than the actual name of the 
country of origin of fur or furs contained in said fur product, or furn- 
nishing invoices which contain any form of misrepresentation or de- 
ception, directly or by implication, with respect to such fur product. 


ORDER TO FILE REPORT OF COMPLIANCE 


lt ts ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of March 18, 1955]. 


423783—58 55 
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FOSTER-MILBURN COMPANY AND STREET & FINNEY, 
INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 59387. Complaint, Nov. 20, 1951—Decision, Mar. 25, 1955 


Consent order requiring a corporation in Buffalo, N. Y., and its advertising 
agency, to cease advertising falsely that the drug preparation “Doan’s 
Pills” constituted a cure or remedy for diseases and disorders of the kidneys 
and bladder and would relieve symptoms thereof. 


Before Mr. J. Earl Cox, hearing examiner. 

Mr. William L. Pencke and Mr. Joseph Callaway for the 
Commission. 

Denning & Wohlstetter, of Washington, D. C., and Ballantine, 
Bushby, Palmer & Wood, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Foster-Milburn Com- 
pany, a corporation, and Street & Finney, Inc., a corporation, here- 
inafter referred to as respondents, have violated the provisions of 
said Act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

ParacrarH 1. Respondent Foster-Milburn Company is a corpora- 
tion organized under the laws of the State of New York and having 
its office and principal place of business in Buffalo, New York. 

Par. 2. Said respondent is now and has been for more than five 
years last past engaged in the business of selling and distributing a 
preparation containing drugs as “drug” is defined in the Federal 
Trade Commission Act. 

The designation used by respondent for said preparation, the 
formula, and directions for use thereof are as follows: 
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Formula: 

Designation: Doan’s Pills Per pill 
Theobromine—sodium salicylate________________________.. 1. 0 grains 
SUCHE: siete wee eRe SP Pie eS Pe ee re 
iy aU STeceseere ver tee reveal mek s BPA GY lO! Not more than 
Dxtractives Of Buchys UIE) wotueat 2 en po latreaisen| 2.56 grains 
Hxtractives of valWrei- tee. sr hedeshi bore wart rps 
\VEVEINCTWERY JN 8 25, pel a al eae aa aaa ap etepty e 505 USP units 
Volatile Oi! (bochurby odor) e222 2 we 0.015 minims 
Carbohydrates (sugars and starch)__-___________________. 2. 52 grains 


Directions for Use: 

Before each meal and at bed time take 8 pills followed by a full glass of 
water. Children 4 or 6 pills daily. 

The said respondent causes its said preparation, when sold, to be 
transported from its place of business in the State of New York to 
the purchasers thereof located in various States of the United States 
and in the District of Columbia. Respondent maintains and at all 
times mentioned herein has maintained, a course of trade in its said 
preparation in commerce between and among the various States of 
the United States. Said course of trade has been and is substantial. 

Par. 3. Street & Finney, Inc., is a corporation organized, existing 
and doing business under the laws of New York, with its office and 
principal place of business at 830 W. 42nd Street in the city and State 
of New York. 

Said respondent is now and has been for more than five years last 
past engaged in the business of conducting an advertising agency, 
preparing, disseminating and causing to be disseminated advertise- 
ments for vendors of various commodities, including the preparation 
“Doan’s Pills” of respondent Foster-Milburn Company. 

Par. 4. Said respondents act in conjunction and cooperation with 
one another in the performance of the acts and practices hereinafter 
alleged. 

Par. 5. In furtherance of the sale and distribution of said medicinal 
preparation, said respondents, subsequent to March 21, 1938, have 
disseminated and caused the dissemination of certain advertisements 
concerning said preparation, Doan’s Pills, by the United States mails, 
and by various means in commerce, as “commerce” is defined in the 
Federal Trade Commission Act for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of said 
preparation, including, but not limited to the Miami Herald, Miami, 
Florida, the Washington Daily News, and Photoplay; and respond- 
ents have disseminated and caused the dissemination of advertise- 
ments concerning said preparation by various means, including, but 
not limited to, the advertisements referred to above, for the purpose 
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of inducing and which are likely to induce, directly or indirectly, the 
purchase of its said preparation in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act. 

Par. 6. Among the statements and representations contained in said 
advertising disseminated as aforesaid, (and especially in the Miami 
Herald, a newspaper published in Miami, Florida, on June 18, 1948), 
are the following: 

Advertisement in the Miami Herald, Miami, Florida, June 18, 1948: 


Backache Leg Pains May Be Danger Sign Of Tired Kidneys 

If backache and leg pains are making you miserable, don’t just eomplain 
and do nothing about them. Nature may be warning you that your kidneys 
need attention. 

The kidneys are Nature’s chief way of taking excess acids and poisonous 
waste out of the blood. They help most people pass about 3 pinfs a day. 

If the 15 miles of kidney tubes and filters don’t work well, poisonous waste 
matter stays in the blood. These poisons may start nagging backaches, rheu- 
matic pains, leg pains, loss of pep and energy, getting up nights, swelling, 
puffiness under the eyes, headaches and dizziness. Frequent or scanty passages 
with smarting and burning sometimes shows there is something wrong with 
your kidneys or bladder. 

Don’t wait! Ask your druggist for Doan’s Pills, used successfully by millions 
for oyer 40 years. They give happy relief and will help the 15 miles of kidney 
tubes flush out poisonous waste from the blood. Get Doan’s Pills. 


Advertisement in Washington Daily News, November 7, 1950: 
Happy Is The Day When Backache Goes Away 


As we get older, stress and strain, overexertion, excessive smoking or exposure 
to cold sometimes slows down kidney function. This may lead many folks to 
complain of nagging backache, loss of pep and energy, headaches, and dizzi- 
ness. Getting up nights or frequent passages may result from minor bladder 
irritations due to cold, dampness or dietary indiscretions. ; 

If your discomforts are due to these causes, don’t wait, try Doan’s Pills, a 
mild diuretic. Used successfully by millions for over 50 years. While these 
symptoms may often otherwise occur, it’s amazing how many times Doan’s gives 
happy relief—help the 15 miles of kidney tubes and filters flush out waste. 
Get Doan’s Pills today! 


Advertisement in the magazine “Photoplay” of May 1951. 


Happy is the Day When Backache Goes Away * * * 

When kidney function slows down, many folks complain of nagging backache, 
loss of pep and energy, headaches and dizziness. Don’t suffer longer with these 
discomforts if reduced kidney function is getting you down—due to such com- 
mon causes as stress and strain, over-exertion or exposure to cold. Minor 
bladder irritations due to cold or wrong diet may cause getting up nights or 
frequent passages. 

Don’t neglect your kidneys if these conditions bother you. Try Doan’s Pills— 
a mild diuretic. Used successfully by millions for over 50 years: While often 
otherwise caused, it’s amazing how many times Doan’s gives happy relief from 
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these discomforts—help the 15 miles of kidney tubes and filters flush out waste. 
Get Doan’s Pills today. 

Par. 7. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set out herein, respondents represent as follows: 

A. That the use of Doan’s Pills, as directed, is a cure or remedy for 
diseases, disorders and dysfunction of the kidneys and will relieve 
the symptoms and conditions arising by reason thereof, among them 
being backache, leg pains, rheumatic pains, headaches, dizziness, loss 
of pep and energy, swelling, puffiness under the eyes, frequent or scanty 
passages with smarting and burning, and getting up nights. 

B. That poisonous waste matter and excess acids in the blood cause 
the symptoms and conditions enumerated in Paragraph A above and 
that the use of Doan’s Pills, as directed, will remove or cause the 
kidneys to remove such poisonous waste matter and excess acids and 
thereby relieve said symptoms and conditions. 

C. That the process of aging, stress and strain, over-exertion, ex- 
cessive smoking and exposure to cold or dampness slows down kidney 
function, resulting in backaches, headaches, dizziness, loss of pep and 
energy, and that the taking of Doan’s Pills, as directed, will relieve 
such resultant symptoms and conditions. 

D. That the use of Doan’s Pills, as directed, is a cure or remedy for 
diseases and disorders of the bladder and will relieve the symptoms and 
conditions resulting therefrom, among them being getting up nights 
and frequent or scanty passages sah smarting or burning. 

Par. 8. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is denned in the Federal 
Trade Commission Act. In truth and in fact, the use of Doan’s Pills, 
as directed or otherwise, is not a cure or remedy for nor will they have 
any therapeutic value in the treatment of any disease, disorder or 
dysfunction of the kidneys or bladder and will not relieve or have any 
beneficial effect upon any symptom or condition which may arise by 
reason of any disease, disorder or dysfunction of such organs. The 
use of said pills, as directed or otherwise, will not remove, or cause 
the kidneys to remove, poisonous waste matter or excess acids from 
the blood or have any beneficial effect upon any symptom which may 
result therefrom. 

Par. 9. The use by the respondents of the said advertisements con- 
taining materially misleading statements and representations has had, 
and now has, the tendency and capacity to mislead a substantial num- 
ber of the purchasing public into the erroneous and mistaken belief 
that such statements and representations are true, and to induce the 


852 FEDERAL TRADE ‘COMMISSION DECISIONS 
Decision 51 F. T.C. 


purchase of substantial quantities of respondent Foster-Milburn’s 
preparation by reason of said erroneous and mistaken belief. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The complaint in this proceeding charges that the respondents have 
violated the provisions of the Federal Trade Commission Act by 
misrepresenting the therapeutic qualities of Doan’s Pills, a prepara- 
tion containing drugs as “drug” is defined in the Act. 

Respondent Foster-Milburn Company is a corporation organized 
under and existing by virtue of the laws of the State of New York, 
with its office and principal place of business located at 468 Dewitt 
Street, Buffalo, New York. It sells and distributes the Doan’s Pills 
preparation in commerce throughout the entire United States. 

Respondent Street & Finney, Inc., is also a New York corporation, 
with its office and principal place of business at 76 Ninth Avenue in 
the city of New York, New York. It is engaged in the advertising 
business and, in conjunction therewith, has prepared and disseminated 
throughout the United States advertisements for various commodi- 
ties, including the preparation Doan’s Pills. 

Following issuance of the complaint and the filing of an answer 
thereto, numerous hearings were held. “Testimony adduced at said 
hearings has included that of certain experts called by counsel sup-. 
porting the complaint and that of certain experts called by respond- 
ents, and other evidence has been taken, all as contained in the record 
herein consisting of one volume of pleadings, five volumes of testi- 
mony and seventeen volumes of exhibits.” Reception of further evi- 
dence was deferred in order to permit negotiations looking to the 
possibility of a consent settlement. 

These negotiations have been completed and a consent settlement 
was agreed upon, which was submitted in the form of a Stipulation 
For A Consent Order. This is signed by both corporate respondents, 
by counsel for respondents and by counsel supporting the complaint, 
and is approved by the Director and the Assistant Director of the 
Commission’s Bureau of Litigation. A memorandum of transmittal 
urging acceptance of this consent settlement is signed by counsel sup- 
porting the complaint and approved by the Director and Assistant 


1 Stipulation For Consent Order, paragraph 5, page 2. 
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Director of the Commission’s Bureau of Litigation, the Chief of the 
Division of Scientific Opinions, Bureau of Investigation of the Com- 
mission, and by counsel for respondents. Thereafter, an amendment 
to the Stipulation For A Consent Order was agreed upon and sub- 
mitted. The entire agreement of the parties is embodied in the 
stipulation as amended. 

The stipulation, as amended, provides, among other things, that re- 
spondents admit all the jurisdictional allegations set forth in the com- 
plaint and that the record herein may be taken as if findings of juris- 
dictional facts had been made in accordance with such allegations; 
that the answer to the complaint heretofore filed by respondents shall 
be withdrawn; that the stipulation, together with the complaint, 
shall constitute the entire record herein; that the complaint may be 
used in construing the order agreed upon, which may be altered, 
modified or set aside in the manner provided by the statute for orders 
of the Commission; that the signing of the stipulation is “for settle- 
ment purposes only and does not constitute an admission by respond- 
ents that they have violated the law as alleged in the complaint nor 
does it constitute a license or permission to respondents or either of 
them to represent either directly or indirectly that the Federal Trade 
Commission has approved any advertising heretofore used or proposed 
to be used”; and that the order provided for in the stipulation and here- 
inafter included in this decision shall have the same force and effect 
as if made after a full hearing, presentation of evidence and findings 
and conclusions thereon. 

All parties waive further hearings before the hearing examiner or 
the Commission, the making of findings of fact or conclusions of law 
by the hearing examiner or the Commission, the filing of exceptions and 
oral argument before the Commission, and other procedure before the 
hearing examiner and the Commission to which respondents may be 
entitled under the Federa] Trade Commission Act or the rules of the 
Commission, including any and all right, power or privilege to chal- 
lenge or contest the validity of the order entered in accordance with 
the stipulation. 

The other essential provisions of the agreement are embodied in 
five numbered paragraphs (6 to 10, inclusive) of the stipulation, which 
are as follows: 

6. Each Doan’s Pill at the time the complaint herein was issued and at present 
contains : 

Theobromine Sodium. Salicylate (of which the sodium salicylate 
component is .42 grain)..-.---+-2!) sce sti_e ep tacen lh cue 1. 0 grain 
Nora Cla LD UCI sate = a See ee ema ears 0.5 grain 
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Pxtract of -Uva'' Ursili.. 22 Ree & ie ee 2 1.5 grains 
Witamin (Asis: tecrept dh toe peers? _ Srnaret is Jon ser 500 USP units 


7. The Respondents, in their recommendations for use, direct that the product 
be taken at the rate of three pills four times a day with a glass of water. The 
product, taken as so directed, provides a daily dosage of 12 grains of theobromine 
sodium salicylate (of which the sodium salicylate component is approximately 
5 grains), 6 grains of extract of buchu, 18 grains of extract of uva ursi and 6,000 
USP units of Vitamin A. 

8. The challenge of the therapeutic value of the product, set forth in the com- 
plaint, goes to the product whether taken as directed or otherwise. The record 
herein shows differences of opinion among the expert witnesses who testified 
with regard, among other things, to (a) the relationship between kidney function 
and bladder irritation and factors and symptoms mentioned in the advertise- 
ments quoted in the complaint herein and in the circular packaged with the 
product; and (b) the therapeutic actions and effectiveness of the product. 

9. It is stipulated and agreed that the requirements of the public interest will 
best be served and all ofthe issues in this proceeding disposed of by the entry 
of an Order in the form set out in paragraph numbered 13 below,* in conjunction 
with an agreement by the Respondents, which they hereby make, as follows: 

The theobromine sodium salicylate content and the sodium salicylate content 
of each pill will be increased and the directions for use changed so that Doan’s 
Pills, when taken as directed, will provide a daily dosage of not less than 30 grains 
of theobromine sodium salicylate, as compared with the present 12 grains, and 
a total daily dosage of not less than 30 grains of sodium salicylate (including the 
sodium salicylate content in the theobromine sodium salicylate) as compared 
with the present 5 grains. 

10. The Respondents contemplate that upon the increase of the theobromine 
sodium salicylate and sodium salicylate provided for above, the additional in- 
gredients of Doan’s Pills (other than coating and filler) will be extract of 
buchu, extract of uva ursi and Vitamin A, 


The fact that evidence has been presented in this proceeding does 
not militate against approval and acceptance of the stipulation as 
amended. The order agreed upon covers all the issues raised in the 
complaint. Accordingly, respondents’ answer herein is withdrawn, 
and the stipulation, as amended, is accepted. Based upon the com- 
plaint and the stipulation as amended, this proceeding is found to be 
in the public interest, and the following order is issued: 

It is ordered, That Respondents Foster-Milburn Company, a cor- 
portation, and Street & Finney, Inc., a corporation, and their respective 
officers, representatives, agents and employees, directly or through any 
corporate or other device in connection with the offering for sale, sale 
or distribution of Doan’s Pills or any product of substantially similar 
composition or possessing substantially similar properties, whether 
sold under the same name or any other name, do forthwith cease and 
desist from directly or indirectly: 


2The order hereinafter adopted and issued is taken in full from paragraph 13 of the 
stipulation as amended. 
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1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents directly or through inference : 

(a) That said product, used as directed or otherwise, 1s a cure or 
remedy for or will have any therapeutic value in the treatment of any 
disease, disorder or dysfunction of the kidneys or bladder or that. it 
will relieve or have any beneficial effect upon any symptom or condi- 
tion which may arise by reason of any disease, disorder or dysfunction 
-of such organs. 

(b) That said product, used as directed or otherwise, will remove, 
or cause the kidneys to remove, poisonous waste matter or excess acids 
from the blood or have any beneficial effect upon any symptom or con- 
dition which may result therefrom. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or. indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said product, which 
contains any of the representations prohibited in Paragraph 1 hereof. 

Provided, however, That nothing in this order contained or provided 
shall be construed as prohibiting Respondents or either of them from 
disseminating or causing to. be disseminated in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, any and all 
claims and representations of the character set forth inte when made 
with respect to a product (whether sold under the name of Doan’s Pills 
or under any other name) constituted and recommended for use as pro- 
vided in Paragraphs 9 and 10 of the stipulation by which Respondents 
have agreed that the Order, of which this proviso is a part, may be 
entered in the disposition of this proceeding. The claims and repre- 
sentations referred to above are as follows: 

“Factors often present in our daily lives such as over-exertion, the 
stresses and strains of active life and emotional upsets may be accom- 
panied by such discomforts as backache, headache, dizziness and mus- 
cular aches and pains. Also factors such as dietary indiscretions may 
contribute to mild bladder irritations. 

“When taken for the conditions described above Doan’s Pills often 
help relieve such discomforts by their analgesic action, by a pootling 
effect to allay bladder irritation and by their mild diuretic action.” 


DECISION OF COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


This matter having come before the Commission upon the hearing 
examiner’s initial decision herein filed January 10, 1955, accepting a 
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stipulation for a consent cease and desist order theretofore submitted 
by the parties pursuant to Rule V of the Commission’s Rules of Prac- 
tice; and 

The Commission, by order entered February 18, 1955, having ex- 
tended until further order of the Commission the date on which said 
initial decision would otherwise become the Commission’s decision 
under Rule X XII; and 

The Commission having now determined that the initial decision is 
adequate and appropriate to disposed of this proceeding: 

It is ordered, That the aforesaid initial decision shall, on March 25, 
1955, become the decision of the Commission, it being understood, 
however, that the proviso contained in the order to cease and desist 
shall not be construed as an approval, express or implied, by the Com: 
mission of any of the claims or representations therein referred to, or 
of any other claims or representations, when made with respect to any 
product, whether constituted and recommended for use as provided in 
paragraphs 9 and 10 of the stipulation by which respondents agreed 
that the order of which said proviso was a part may be entered in dis- 
position of this proceeding, or otherwise. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist con- 
tained in said initial decision. 
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In THE MATTER OF 
PHILIP MORRIS & COMPANY, LTD., INC. 


Docket 4794. Complaint, Aug. 5, 1942—Decision, Mar. 27, 1955 


Order dismissing complaint charging false advertising of cigarettes, on the ground 
that it was not in the public interest to proceed further on advertising claims 
which had been abandoned, and particularly in view of abandonment of 
the use of hygroscopic agent which was the basis for the advertising. 


Mr. Frederick J. McManus and Mr. Daniel J. Murphy for the 
Commission. 

Lee, Toomey & Kent, of Washington, D. C., and Pennie, Edmonds, 
Morton, Barrows & Taylor and Conboy, Hewitt, O’Brien & Boardman, 
of New York City, for respondent. 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


This proceeding is before the Hearing Examiner upon motion of 
respondent to dismiss this proceeding without prejudice, affidavit in 
support thereof, and answer to respondent’s motion filed by counsel 
in support of the complaint. 

On December 29, 1952, the Commission issued its order to cease and 
desist? in this proceeding from which an appeal was taken to the 
United States Court of Appeals for the District of Columbia. There- 
after, on motion of the Commission, the United States Court of 
Appeals on August 28, 1953,? entered its order vacating the order to 
cease and desist issued by the Commission and remanded the petition 
for review to the Federal Trade Commission for reconsideration and 
such disposition as public interest, the facts and the law may warrant. 
Thereafter, on May 19, 1954, the Commission issued its order that this 
proceeding be reopened and remanded to the Hearing Examiner for 
the receipt of such further testimony and evidence as may be offered 
in support of and in opposition to the allegations of the complaint, 
which order was modified on November 26, 1954, by adding thereto 
that the Hearing Examiner should receive such further testimony and 
other proper evidence as may be offered as to the continuing public 
interest or lack of it in this proceeding. Prior to the taking of any 
testimony by the Hearing Examiner under the order of the Commis- 
sion remanding this proceeding, the respondent filed its motion to 
dismiss without prejudice and affidavit in support thereof. 


149 F, T. C. 703, 732. 
25.8, & D. 790. 
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In his affidavit in support of said motion, O. Parker McComas, 
President of Philip Morris & Company, Ltd., Inc., stated: that the 
respondent had abandoned its advertising that the smoke from its 
“Philip Morris” brand of cigarettes is less irritating to the throat than 
the smoke from cigarettes of other leading brands; that said respond- 
ent had abandoned the use of the hygroscopic agent which was the 
basis for said advertising; and that the respondent had abandoned 
any advertising representing that the smoke from its said cigarettes 
will not leave an after taste. It was further stated in said affidavit 
that it is not the intention of the respondent to resume said adver- 
tising or the use of said hygroscopic agent. In its answer to respond- 
ent’s motion and affidavit, counsel in support of the complaint stated, 
that on the basis of the facts regarding abandonment of the questioned 
advertising and the use of the hygroscopic agent and the intention not 
to resume such advertising or the use of the former hygroscopic agent, 
that no objection is offered to respondent’s motion to dismiss the 
complaint without prejudice. 

The Hearing Examiner, having considered said motion and af- 
fidavit in support thereof, the answer of counsel in support of the 
complaint thereto, and the record herein, and being now duly advised 
in the premises, is of the opinion that it is not in the public interest to 
proceed further on advertising claims which have been abandoned, 
particularly in view of the change of the composition of the cigarettes 
so far as the hygroscopic agent is concerned and the expressed inten- 
tion of the respondent not to resume said advertising. 

It is therefore ordered, That the complaint herein be, and the same 
is hereby, dismissed without prejudice. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall, on March 27, 1955, 
become the decision of the Commission. 
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In tHe MArrer or 


NEW YORK COFFEE AND SUGAR EXCHANGE, INC., 
ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6235. Complaint, Oct. 7, 1954—Decision, Apr. 1, 1955 


Consent order requiring the Coffee Exchange, the Coffee Clearing Association 
and their officials, to cease using restrictive contracts for trading in coffee 
for future delivery—specifically the “S” contract specifying Santos as the 
only Brazilian point of origin of coffee for futures trading in the United 
States, modified to include three other Brazilian ports, coffee from which 
was deliverable only at fixed penalties under values for Santos coffee— 
and to permit trading in all types of coffee in general use in this country. 


Before Mr. William L. Pack, hearing examiner. 

Mr. Philip R. Layton and Mr, Fletcher G. Cohn for the Commission. 

Van Vorst, Siegel & Smith, of New York City, for New York 
Coffee and Sugar Clearing Ass’n, Inc. and along with— 

Covington & Burling, of Washington, D. C., for New York Coffee 
and Sugar Exchange, Inc. and certain members thereof. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the parties herein- 
after referred to as respondents have violated the provisions of Sec- 
tion 5 of the Federal Trade Commission Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
this respect as follows: 

ParagrarH 1. Respondent, New York Coffee and Sugar Ex- 
change, Inc., hereinafter referred to as “Respondent Exchange,” was 
incorporated as the “Coffee Exchange of the City of New York” under 
a special act of the New York State Legislature on June 2, 1855. The 
only important change in the corporate setup of the Respondent 
Exchange since its organization occurred in 1916 when its scope was 
extended to include sugar and its name was changed to that which 
it now has. It is a non-stock membership corporation with its office 
and principal place of business being located in the city of New York, 
New York. 
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Respondent New York Coffee and Sugar Clearing Association, Inc., 
hereinafter referred to as “Respondent Association,” is a stock cor- 
poration organized and doing business under the laws of the State of 
New York with its office and principal place of business being located 
in New York City, New York. 

Respondent Gustavo Lobo, Jr., is President of the Respondent Ex- 
change for the year 1954, as well as a member of its Board of Man: 
agers, and likewise is a member of Respondent Exchange; he is a 
stockholder in respondent Association and is affiliated with Lobo & 
Company, which is a clearing member of Respondent Association. 
His office and principal place of business is located at 99 Wall Street, 
New York 5, New York. 

Respondent Leon Israel, Jr., is Vice President of the Respondent 
Exchange for the year 1954, as well as a member of its Board of Man- 
agers, and likewise is a member of Respondent Exchange; he is a 
stockholder in Respondent Association and is affiliated with Leon 
Israel & Bros., which is a clearing member of Respondent Association. 
His office and principal place of business is located at 101 Front Street, 
New York 5, New York. 

Respondent William F. Prescott is Treasurer of the Respondent 
Exchange for the year 1954, as well as a member of its Board of Man- 
agers, and likewise is a member of Respondent Exchange; he is a 
stockholder in Respondent Association and is affiliated with Farr & 
Co., which is a clearing member of Respondent Association. His 
office and principal place of business is located at 120 Wall Street, 
New York 5, New York. 

Respondent G. W. Knauth is Secretary of the Respondent Exchange 
for the year 1954, as well as a member of its Board of Managers; he 
is a stockholder in Respondent Association and is affiliated with the 
New York Sugar Refining Company, which is a clearing member of 
Respondent Association. His office and principal place of business is 
located at 100 Wall Street, New York 5, New York. 

Respondent Jack R. Aron is a member of the Respondent Exchange; 
he is a stockholder in Respondent Association and is affiliated with J. 
Aron & Co., Inc., which is a clearing member of Respondent Associa- 
tion. His office and principal place of business is located 336 Maga- 
zine Street, New Orleans, Louisiana. 

Respondent Louis Blumberg is a member of the Respondent Ex- 
change; he is a stockholder in Respondent Association and is affiliated 
with J. Aron & Company, which’is a clearing member of Respondent 
Association. His office and principal place of business is located at 
91 Wall Street, New York, New York. 
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Respondent Alfred Boedtker is a member of the Respondent Ex- 
change; he is a stockholder in Respondent Association and is affiliated 
with Volkart Brothers Company, which is a clearing member of Re- 
spondent Association. His office and principal place of business is 
located at 60 Beaver Street, New York 4, New York. 

Respondent Adrian C. Israel isa member of Respondent Exchange ; 
he is a stockholder in Respondent Association and is affiliated with 
A. C. Israel & Co., which is a clearing member of Respondent Asso- 
ciation. His office and principal place of business is located at 95 
Front Street, New York 5, New York. 

Respondent Chandler A. Mackey is a member of Respondent Ex- 
change; he is a stockholder in Respondent Association and is affiliated 
with C. A. Mackey & Co., which is a clearing member of Respondent 
Association. His office and principal place of business is located at 
111 Wall Street, New York 5, New York. 

Respondent Phillips R. Nelson is a member of Respondent Ex- 
change; he is a stockholder in Respondent Association and is affiliated 
with Ruffner, Burch & Co., which is a clearing member of Respondent 
Association. His office and principal place of business is located at 
98 Front Street, New York 5, New York. 

Respondent S. A. Schonbrunn is a member of Respondent Ex- 
change; he is a stockholder in Respondent Association and is affiliated 
with S. A. Schonbrunn & Co., which is a clearing member of Re- 
spondent Association. His office and principal place of business is 
located at 77 Water Street, New York 5, New York. 

Respondent Gustav Wedell is a member of Respondent Exchange; 
he is a stockholder in Respondent Association and is affiliated with 
The East Asiatic Co., Inc., which is a clearing member of Respondent 
Association. His office and principal place of business is located at 
103 Front Street, New York 5, New York. 

The aforesaid respondents, Jack R. Aron, Louis Blumberg, Alfred 
Boedtker, Adrian C. Israel, Chandler A. Mackey, Phillips R. Nelson, 
S. A. Schonbrunn, and Gustav Wedell, individually as members and 
also as representatives of other members of New York Coffee and 
Sugar Exchange, Inc., do not constitute the entire membership of the 
Respondent Exchange which is approximately 314 with the number 
and membership of Respondent Exchange varying from year to year 
so that it is impracticable to specify here by name each and all of the 
present members of the Respondent Exchange without manifest delay 
and inconvenience. Therefore, the Commission names and includes 
as respondents in this proceeding the aforementioned individuals, both 
individually as members and as representatives of the entire member- 
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ship of said respondent, and all such members as a group are therefore 
made respondents herein and hereinafter are referred to as “respondent 
members.” 

Par. 2. The purposes of the Respondent Exchange, as set forth in 
its charter, are: 

1. To provide, regulate and maintain a suitable building, or rooms, 
for the purchase and sale of coffee and other similar articles in the 
city of New York. 

2. To adjust controversies between its members. 

3. To inculcate and establish just and equitable principles in trade. 

4. To establish and maintain uniformity in its rules, regulations, 
and usage. 

5. To adopt standards of classifications. 

6. To acquire, preserve, and disseminate useful and valuable in- 
formation, and generally, 

7. To promote the coffee and sugar trades in the city of New York, 
to increase their amounts and to augment the facilities with which they 
may be conducted. 

The government of the Respondent Exchange is vested in a Board 
of Managers, consisting of three officers, the president, vice president 
and treasurer, and twelve members divided into two classes of six 
members each, with one class automatically retiring each year. This 
board combines in one body all of the executive management, legis- 
lative, regulative and quasi-judicial functions exercised by the Re- 
spondent Exchange in its daily operations. The by-laws of the Re- 
spondent Exchange provide that the president of the Respondent 
Exchange shall, subject to the approval of the Board of Managers, 
appoint approximately twenty standing committees. 

Among these is a committee on coffee which consists of five mem- 
bers, at least one of whom, the chairman, must be a member of the 
Board of Managers; and two members must be identified with the 
Mild Coffee Trade. This committee considers, reports and recom- 
mends to the Board of Managers, for its action, such matters per- 
taining to coffee as they consider advisable and beneficial to the in- 
terests of the Respondent Exchange. 

The by-laws of the Respondent Exchange provide that “no contract 
for the future delivery of Coffee shall be recognized, acknowledged or 
enforced by the Exchange or any Committee or Officer thereof, un- 
less both parties thereto shall be members of the New York Coffee 
and Sugar Exchange, Inc., provided, however, that members shall 
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offer their contracts for clearance to the New York Coffee and Sugar 
Clearing Association, Inc., which shall become by substitution a party 
thereto in place of a member, and, thereupon, such Association shall be- 
come subject to the obligations thereof and entitled to all the rights and 
privileges of a member in holding, fulfilling or disposing thereof.” 

The by-laws of the Respondent Exchange further specifically pro- 
vide that all contracts for the future delivery of coffee shall be in a 
form set forth in said by-laws. 

The by-laws of Respondent Exchange cannot be altered or amended 
unless same has been approved by a two-thirds vote of the Board of 
Managers present and voting, and ratified by a majority vote of the 
respondent members voting by ballot, at an election held for that pur- 
pose, of which proper notice has been given. 

Par. 3. The purpose of the Respondent Association, with respect to 
coffee, is the purchase and sale of coffee for future delivery and the 
acquisition by purchase or otherwise of contracts, made in accordance 
with the by-laws, rules and regulations of the Respondent Exchange 
“for the purchase or sale of Coffee * * * for future delivery, and 
the assumption of the obligations arising thereunder; the settling, ad- 
justing and clearing for compensation of such contracts; the buying, 
selling, receiving, carrying, storing and delivering of Coffee * * * but 
only in connection with the foregoing purchases.” 

Par. 4. Respondent Association has less than 100 stockholders, each 
of whom is a member of respondent Exchange. Each of said stock- 
holders individually, or the firm or corporation with which he is af- 
filiated, is known as a “clearing member” of Respondent Association. 
Respondent members enter into contracts with each other for the 
future delivery of coffee in accordance with the by-laws, rules and regu- 
lations of the Respondent Exchange, and in so doing avail themselves 
of the facilities and services furnished by said Respondent Exchange. 
Such contracts, thus entered into by respondent members, are cleared 
through the Respondent Association by its clearing members of the 
Respondent Association, with the result that the Respondent Associ- 
ation assumes the obligations of the respondent members of the Re- 
spondent Exchange under such contracts. 

Such contracts for the future delivery of coffee are entered into by 
respondent members for their own account or for the account of 
others who either have an interest in coffee or are speculating. Such 
contracts provide for the purchase and sale of a specified amount of 
green coffee of certain grades and qualities at a certain price for de- 
livery at a certain place within a certain month in the future. 
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Such contracts for future delivery on Respondent Exchange ordi- 
narily are not actually performed by making or taking delivery of the 
coffees specified therein but are offset by other contracts which assume 
a contrary obligation. 

Par. 5. “Transactions in futures,” as exemplified in the buying and 
selling of coffee for future delivery by the respondent members on the 
Respondent Exchange and Respondent Association, are affected with 
a national public interest. The prices for the coffee involved in such 
futures contracts are generally quoted and disseminated throughout 
the United States and in foreign countries as a basis for determining 
the actual prices to the producers and consumers of coffee. There is a 
direct relationship existing between the prices specified in a contract 
for delivery of coffee at a future date and the “spot” price of that 
same coffee on this date. 

In order for the respondent members to be enabled successfully to 
offset their obligations to sell and purchase under futures contracts, 
that is, in order to “hedge,” the “spot” prices must be based upon 
the future market. Asa result, those who purchase and sell coffee on 
the “spot” market continually turn to the prices determined in the 
Respondent Exchange for future deliveries of coffee. 

Par. 6. Coffee consists of some two dozen species or growths and is 
grown in many countries of Central and South America and Africa. 
Brazil, the largest producer, accounts for about 47% of the world’s 
supply of coffee. None is produced in the continental United States. 
The American trade deals almost exclusively in coffee which is grown 
in the Western Hemisphere. The trade makes a broad distinction be- 
tween coffees produced in Brazil, which are described as “Brazils” 
and all the others, which are described as “milds.” 

Furthermore, Brazilian coffees are classified into several growths, 
which, broadly speaking, bear the names of the ports in Brazil through 
which, for the most part, they are exported, one of which, for example, 
is Santos. 

There is also a variation among the “milds.” They typically bring 
a better price than Brazils.. Colombian, other Central and South 
American coffees, some Arabian and some African coffees are the prin- 
cipal “milds.” 

A beverage may be made from any one coffee but the product usu- 
ally sold commercially to consumers is a blend. While the composi- 
tion of any given blend ordinarily is a trade secret, it is known that 
the standard brands of good coffee in the United States are a blend of 
15 to 40 percent of mild Columbian and Central American coffees with 
the balance being of Brazilian coffees. 
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The United States is the largest coffee consumer in the world, tak- 
ing approximately 65% of the world’s exportable production. In 
1953 this country imported 2.78 billion pounds of coffee valued at al- 
most one and a half billion dollars. Fifty percent of the total coffee 
imported into the United States is from Brazil. About forty percent 
of all imports from Brazil (or about twenty percent of total imports) 
enters the United States through the port of New York. Approxi- 
mately fifty percent of such Brazilian coffee shipped to New York (or 
about ten percent of total imports) is shipped from the port of Santos, 
Brazil, with the bulk of the balance being shipped from the three other 
Brazilian ports which are referred to in Paragraph 10. A substan- 
tial part of this Brazilian coffee coming into New York is scheduled 
for processing by its owners and is usually not available for other 
purposes. 

Par. 7. Respondents collectively are engaged in interstate com- 
merce, as such “commerce” is defined in the Federal Trade Commis- 
sion Act, in the business of operating a coffee futures market. Each 
of the respondents, individually, enters into contracts or furnishes 
services or facilities, or both, which constitute a separate business as 
well as a part of said futures market business. 

Said futures market business is based upon contracts for the pur- 
chase and sale of coffee for future delivery entered into by and be- 
tween respondent members on their own account, or for the account of 
others located in many foreign countries and in States other than the 
State of New York. Said contracts are traded in on the Respondent 
Exchange under the terms of its by-laws and rules and by the use of 
its services and facilities. Thereafter, said contracts are cleared 
through Respondent Association by respondent members, in the man- 
ner hereinbefore described, with the result that said Association as- 
sumes the obligations of respondent members under said contracts. 

Involved in said futures market business, and without which said 
business could not be conducted, is the continuous transmission of 
great quantities of money or credit, documents, information, and com- 
munications between the State of New York and many other States of 
the United States and also many foreign countries. 

Furthermore, many of respondent members are also directly en- 
gaged, for their own account or for the accounts of others, in the 
purchase and sale of coffee in some form, in connection with which 
they ship, or cause to be shipped, such coffee from many foreign 
countries into the United States and also between and among the 
several States of the United States, or both. Involved in, and part 
of, said interstate commerce, so engaged in by a substantial number of 
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said respondent members, is the purchase and sale of coffee for future 
delivery under the terms of the aforesaid contracts traded in as 
aforesaid. 

Par. 8. Competition exists, on the Respondent Exchange and in the 
Respondent Association, between the respondent members as well as 
between such members and others who, while not members, act through 
some respondent members, in the purchase and sale of contracts for 
future delivery of coffees produced in different parts of Brazil as well 
as those produced in other parts of the world, regardless of ports of 
importation into the United States and regardless of the grades, 
growths and qualities of such coffees; competition also exists between 
some of the respondent members and between such members and others 
in the purchase and sale of coffee in some form: except insofar as both 
types of such competition have been restricted and restrained by the 
illegal agreement, understanding and planned common course of action 
between and among the respondents and the acts and practices per- 
formed by said respondents as part of and in pursuance thereto, as 
hereinafter set forth. 

Par. 9. The Respondent Exchange, acting for itself and also on be- 
half of its officials and the respondent members, the respondent mem- 
bers themselves, and the Respondent Association acting for itself and 
the respondent members, have, since about 1946, entered into and main- 
tained, and are still maintaining, an agreement, understanding and 
planned common course of action to restrict and restrain, and are still 
restricting and restraining the entering into of, and trading in, con- 
tracts on the Respondent Exchange for the buying and selling of coffee 
for future delivery and also the actual buying and selling of coffee 
itself. 

Par. 10. Pursuant to and in furtherance of the aforesaid agreement, 
understanding and planned common course of action, respondent mem- 
bers, in accordance with the provisions of the by-laws of the Respond- 
ent Exchange, hereinbefore set forth in Paragraph 2, did, in conjune- 
tion with, and in cooperation with, Respondent Exchange, in November 
1948, adopt and have since maintained a form of contract for the buy- 
ing and selling of coffee for future delivery by respondent members 
on Respondent Exchange, which unreasonably restricts, restrains and 
limits competition in interstate and foreign commerce in coffee and 
the entering into of, and trading in, contracts in interstate and foreign 
commerce on Respondent Exchange and in Respondent Association, 
for the future delivery of coffees of grades, growths and qualities 
other than those covered by said form of contract. 
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Under the terms of said contract, which is designated by said Re- 
spondent Exchange as the “S” contract and which was amended and 
modified by the respondent members in conjunction with Respondent 
Exchange in 1953, there was, and is, deliverable only coffee of certain 
specified grades which is grown in Brazil and shipped from a limited 
number of specified ports therein to the port of New York. Prior to 
said modifications, said contract specified Santos as the only Brazilian 
port of origin. After said modification, said contract specified four 
Brazilian ports of origin, including Santos, but provided that deliver- 
able coffee, shipped from said Brazilian ports other than Santos, was 
deliverable only at fixed differentials under the values for deliverable 
coffee shipped from Santos. 

Although there may have been and may be available on Respondent 
Exchange and in Respondent Association, for the purpose of buying 
and selling coffee for delivery in the future, contracts other than the 
aforesaid contract “S,” the provisions of such other contracts, pur- 
suant to and in futherance of the aforesaid agreement, understand- 
ing and planned common course of action, were and are so prepared, 
constructed and construed by respondents so as to prevent, and they 
have and do actually prevent, the respondent. members from dealing 
on the Respondent Exchange and through and by means of respondent 
Association in any contracts except the aforesaid contract “S.” 

Par. 11. The purpose and effect of the aforesaid agreement, under- 
standing and planned common course of action between and among 
the respondents and the acts and practices done in furtherance thereof, 
and pursuant thereto, have been and are: 

1. To restrict and restrain unduly trading by respondent members 
in contracts for the future delivery of coffee in the Respondent Ex- 
change and by and through Respondent Association ; 

2. To prevent the trading by the respondent members on the Ex- 
change, and by and through Respondent Association, from being an 
adequate reflection of the interaction of a substantial part of the total 
supply and demand of coffee ; 

3. To prevent the prices of futures in coffee from reflecting the 
reasoned judgment of many traders on both sides of the market; 

4, To permit and enable, and they have permitted and enabled, the 
prices of futures to be subject to false starts, erratic movements, con- 
centration in trading, and maneuvers that both reflect and create 
expectations and trading patterns inconsistent with actual supply and 
demand ; 

5. To narrow the effective commodity basis for futures contracts, 
traded in by respondent members on Respondent Exchange and by 
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and through Respondent Association, to coffee of certain specified 
grades which is grown in Brazil and shipped from four ports therein, 
including Santos, to the port of New York; and to tend to narrow 
said basis still further to said coffee shipped from only one of said 
ports, namely, Santos; ’ 

6. To tend to tie closely, at least for short periods of time, the prices 
of all coffees to those resulting from the trading on Respondent Ex- 
change of contracts restricted to coffee production, and conditions of 
marketing, in a limited geographical area; 

7. To prevent a substantial amount of “hedging” of coffee, including 
Brazilian coffee, in the futures market conducted by respondents; 

8. To tend to bring about and result in prices at which coffees are 
actually bought, sold and delivered being inconsistent with competi- 
tive supply and demand conditions. 

Par. 12. In addition to the effects, as hereinbefore set forth, the 
aforesaid agreement, understanding and planned common course of 
action between and among the respondents and the acts and practices 
of the respondents, done in furtherance thereof and pursuant thereto,. 
likewise have contributed to and promoted substantial increases in 
the prices which the consuming public has been required to pay for 
coffee, and have a dangerous tendency unduly to hinder competition 
in the purchase and sale of coffee in interstate and foreign commerce. 

Par. 13, Each of the respondents herein has, directly or indirectly, 
participated in, approved or adopted the aforesaid agreement, under- 
standing and planned common course of action and the acts and prac- 
tices done in furtherance thereof and pursuant thereto. 

Par. 14. The agreement, understanding and planned common 
course of action between and among the respondents, and the acts and 
practices done in furtherance thereof and in pursuance thereto, as 
hereinbefore alleged, have a dangerous tendency unduly to hinder and 
restrain competition between and among respondent members and 
between such members and others in the trading on Respondent Ex- 
change, and by and through Respondent Association, of contracts for 
future delivery of coffee in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, and have likewise restricted and re- 
strained competition between and among respondent members and with 
others in the purchase and sale of coffee in commerce as same is 
defined by the Federal Trade Commission Act, and such agreement, 
understanding, planned common course of action and such acts and 
practices, all and singularly, are all to the prejudice and injury of 
the public and constitute unfair acts and practices and unfair methods 
of competition in commerce within the intent and meaning of Section 
5 of the Federal Trade Commission Act. 
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DEcISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated April 1, 1955, the 
initial decision in the instant matter of hearing examiner William L. 
Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


The complaint in this matter charges respondents with violation 
of the Federal Trade Commission Act through the use of contracts 
which unduly restrict and restrain trading on the respondent Ex- 
change in coffee for future delivery. <A stipulation has now been en- 
tered into by respondent New York Coffee and Sugar Exchange, Inc., 
its four officers who were named as respondents, and respondent New 
York Coffee and Sugar Clearing Association, Inc., and counsel sup- 
porting the complaint which provides, among other things, that re- 
spondents admit all of the jurisdictional allegations in the complaint ; 
that the filing of an answer to the complaint is waived, and that the 
complaint and stipulation shall constitute the entire record in the 
proceeding; that the inclusion of findings of fact and conclusions of 
law in the decision disposing of this matter is waived, together with 
any further procedural steps before the hearing examiner and the 
Commission to which respondents may be entitled under the Federal 
Trade Commission Act or the Rules of Practice of the Commission; 
that the order hereinafter set forth may be entered in disposition of 
the proceeding, such order to have the same force and effect as if 
made after a full hearing, presentation of evidence, and findings and 
conclusions thereon, respondents specifically waiving any and all right, 
power and privilege to challenge or contest the validity of such order ; 
that the order may be altered, modified or set aside in the manner 
provided by the Federal Trade Commission Act for other orders of 
the Commission; and that the signing of the stipulation is for settle- 
ment purposes only and does not constitute an admission by any 
respondent that he or it has violated the law as alleged in the 
complaint. 

The hearing examiner has considered such stipulation and the or- 
der therein contained. The order provides a proper basis for settle- 
ment and conclusion of this proceeding. Inasmuch as the order re- 
lates to the forms of contract or contracts offered for trading on the 
respondent Exchange, the public interest is adequately safeguarded 
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by an order against the respondents named in the cease and desist 
order contained in the stipulation, and the dismissal of the complaint 
is appropriate as to the respondents named as individuals, or as mem- 
bers of the Exchange, or as representatives of other members of the 
Exchange. 

The stipulation is hereby accepted and made a part of the record, 
the following jurisdictional findings made, and the following order 
issued : 

1. Respondent New York Coffee and Sugar Exchange, Inc. (here- 
inafter referred to as “respondent Exchange”), is a corporation or- 
ganized, existing and doing business under the laws of the State of 
New York, with its office and principal place of business located at 
113 Pearl Street, New York 4, New York. 

Respondent New York Coffee and Sugar Clearing Association, Inc., 
is a corporation organized and doing business under the laws of the 
State of New York, with its office and principal place of busi- 
ness located at 66 Beaver Street, New York 4, New York. 

Respondent Gustavo Lobo, Jr., is now and was President of the 
respondent Exchange for the year 1954, as well as a member of its 
Board of Managers. His office and principal place of business, as 
President and member of the Board of Managers of respondent Ex- 
change, is located at 113 Pearl Street, New York 4, New York. 

Respondent Leon Israel, Jr., is now and was Vice President of the 
respondent Exchange for the year 1954, as well as a member of its 
Board of Managers. His office and principal place of business, as 
Vice President and member,of the Board of Managers of respondent 
Exchange, is located at 113 Pearl Street, New York 4, New York. 

Respondent William F. Prescott was Treasurer of the respondent 
Exchange for the year 1954, as well as a member of its Board of 
Managers. His office and principal place of business for business 
of respondent Exchange is located at 113 Pearl Street, New York 4, 
New York. 

Respondent G. W. Knauth was Secretary of the respondent Ex- 
change for the year 1954 and is now Treasurer of respondent Ex- 
change as well as a member of its Board of Managers. His office and 
principal place of business, as an official of respondent Exchange, is 
located at 113 Pearl Street, New York 4, New York. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents named above, and 
the proceeding is in the interest of the public. 
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ORDER 


It is ordered, That respondents, New York Coffee and Sugar Ex- 
change, Inc., a corporation, its successors, assigns, officers, directors, 
employees, agents and representatives; New York Coffee and Sugar 
Clearing Association, Inc., a corporation, its successors, assigns, of- 
ficers, directors, employees, agents, and representatives ; Gustavo Lobo, 
Jr., as President and member of the Board of Managers of respondent 
Exchange, his successors in each of said offices; Leon Israel, Jr., as 
Vice President and member of the Board of Managers of respondent 
Exchange, his successors in each of said offices; William F. Prescott, 
as Treasurer and member of the Board of Managers of respondent 
Exchange for the year 1954, and his successors in each of said offices ; 
G. W. Knauth, as Secretary of respondent Exchange for the year 
1954, and his successors in such office, directly or indirectly, jointly or 
severally, or through any corporate or other means or device, in con- 
nection with the operation of a coffee futures market, and in connec- 
tion with the formation, adoption, entering into, trading in or the 
fulfillment of contracts for the purchase or sale of coffee in any form 
for future delivery in commerce, as ‘commerce” is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from enter- 
ing into, continuing, cooperating in or carrying out any agreement, 
understanding or planned common course of action, whether express 
or implied, between any two or more of said respondents, or between 
any one or more of said respondents and others not parties hereto, to 
do or perform any of the following acts or practices: 

1. Restricting or limiting trading in coffee for future delivery ex- 
clusively to the contracts open for trading on the respondent Exchange 
as of the date of August 1, 1954; 

2. Restricting or limiting trading on respondent Exchange in cof- 
fee for future delivery to any contract or contracts which have the ef- 
fect of excluding as deliverable thereunder Arabica coffee, other than 
grades or types which are not suitable for futures trading because of 
inferior quality, insufficient supply, or lack of uniformity, from any 
country which, during the initial three of the four preceding calendar 
years, exported to the United States a yearly average of 750,000 or 
more bags (adjusted to a weight of 132.276 pounds per bag) of 
Arabica coffee. | 

Provided, however, That it shall be a defense to any charge that re- 
spondents have violated this order by the use in any contract or con- 
tracts of premiums or discounts, if respondents show (1) that 
such premiums and discounts, when adopted, were realistically related 
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to values in the spot market, and (2) that such premiums and dis- 
counts were re-examined and readjusted not less frequently than every 
six months to relate realistically to values in the spot market and that 
all such readjusted discounts and premiums were incorporated in the 
contract or contracts thereupon opened for trading for new delivery 
months. 

Provided, further, however, In the event of any modification or 
change, or discontinuance of, any futures contract open for trading on 
the respondent Exchange, nothing in this order shall be interpreted 
as prohibiting in any way the continued trading in any such futures 
contract only until the end of any delivery month for which an open 
interest has already been taken on such Exchange at the time of any 
such modification, change or discontinuance. 

It is further ordered, That the complaint herein be, and it is here- 
with, dismissed as to Gustavo Lobo, Jr., Leon Israel, Jr., William F. 
Prescott, G. W. Knauth, Jack R. Aron, Louis Blumberg, Alfred 
Boedtker, Adrian C. Israel, Chandler A. Mackey, Phillips R. Nelson, 
S. A. Schonbrunn and Gustav Wedell, as individuals, as members of 
the respondent Exchange and as representatives of other members of 
respondent Exchange but not as to Gustavo Lobo, Jr., Leon Israel, 
Jr., William F. Prescott and G. W. Knauth as officials of the respond- 
ent Exchange. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents, New York Coffee and Sugar Ex- 
change, Inc., New York Coffee and Sugar Clearing Association, Inc., 
and Gustavo Lobo, Jr., Leon Israel, Jr., William F. Prescott, and 
G. W. Knauth as officials of the respondent New York Coffee and 
Sugar Exchange, Inc., shall, within sixty (60) days after service upon 
them of this order, file with the Commission a report in writing set- 
ting forth in detail the manner and form in which they have complied 
with the order to cease and desist [as required by said declaratory 
decision and order of April 1, 1955]. 
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Complaint 
In THe MATTER OF 


RECIPE FOODS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6286. Complaint, Jan. 11, 1955—Decision, Apr. 1, 1955 


Consent order requiring one of the largest manufacturers of beverage syrup in 
the United States to cease, as an inducement to wholesale grocers and 
retail chain store organizations to discontinue handling competitive brands, 
buying and exchanging their stocks of competitive syrups either for cash or 
for credit against purchases of its own product; guaranteeing that their 
profits would be equalled or doubled and tripled if its products were 
handled exclusively; and selling stocks of competitive products obtained 
from them below cost and below competitors’ prices. 

Before Mr. Everett F. Haycraft, hearing examiner. 
Mr. Andrew C. Goodhope for the Commission. 
Nyburg, Goldman & Walter, of Baltimore, Md., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission having reason to believe that Recipe 
Foods, Inc., a corporation, Theodore Marks, an individual and its 
president, and Isadore S, Rosen, an individual and its vice president, 
hereinafter referred to as respondents, have violated the provisions 
of Section 5 of said Act (15 U. S. C. A. Sec. 45), and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, the Commission hereby issues its complaint, 
stating its charges as follows: 

Paracrapuy 1. Respondent Recipe Foods, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Maryland, having its principal office and place of 
business located at 4805 Garrison Boulevard, Baltimore, Maryland, 
with a branch plant located at Terre Haute, Indiana. 

Respondent Theodore Marks, is an individual and president of 
corporate respondent Recipe Foods, Inc. 

Respondent Isadore S. Rosen, is an individual and. vice president 
of corporate respondent Recipe Foods, Inc. 

The individual respondents Theodore Marks and Isadore S. Rosen 
have at all times hereinafter mentioned controlled and directed cor- 
porate respondent Recipe Foods, Inc., and its policies and practices, 
including the methods, acts and practices mentioned herein. 
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Par. 2. Respondents are now and for many years have been 
engaged in the processing, canning, sale and distribution of food 
items, including mayonnaise, salad dressing, chili sauce and prune 
juice, and for the last two years have been engaged in the prepara- 
tion, manufacturing and distribution of liquid beverage concentrates 
primarily for home consumption, (commonly known as and herein- 
after referred to as beverage syrup). The respondents’ beverage 
syrup is sold in approximately eight different flavors and is packaged 
in glass containers containing approximately 123, fluid ouncesand is 
sold under the respondents’ trade name “Bennett’s Fix-A-Drink.” 
Respondents sell and distribute their beverage syrup throughout the 
United States, principally through the medium of food brokerage 
concerns to wholesale grocers and retail chain store organizations. 

Respondents are one of the largest manufacturers of beverage syrup 
and are a substantial and important competitive factor in the prepara- 
tion, manufacture, sale and distribution of beverage syrup in the 
United States; their total sales of such product during the year 1953 
being $916,653 and from January 1, 1954 to July 30, 1954 being 
$1,318,207.00. 

Par. 3. Respondents now sell, and for the last two years have been 
selling, their beverage syrup, above described, throughout the States 
of the United States and the District of Columbia and cause such 
products, when sold, to be transported from the place of manufacture 
or storage to purchasers thereof located in States other than the place 
of manufacture or storage and there is now, and has been, a constant 
current of trade in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, in said products between and among the 
various States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of their business as herein de- 
scribed, respondents are now, and for the last two years have been, 
in substantial competition in the sale of beverage syrup in commerce 
between and among the various States of the United States and the 
District of Columbia with other corporations, persons, firms and 
partnerships likewise engaged in the preparation, manufacture, sale 
and distribution of beverage syrup. 

Par. 5. In the course and conduct of their business in commerce, 
above described, respondents have engaged and are now engaging in 
the following methods, acts and practices: 

(z) As an inducement to wholesale grocers and retail chain store 
organizations to discontinue competing brands of beverage syrup and 
handle respondents’ beverage syrup, the respondents have bought and 
exchanged and have offered to buy or exchange and are now buying or 
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exchanging and offering to buy or exchange the stocks of competitive 
beverage syrup stocks and handled by such wholesale grocers and 
retail chain store organizations either for cash or for credit: against 
purchases of beverage syrup from respondents. 

(6) As an inducement to wholesale grocers and retail chain store 
organizations to discontinue competing brands of beverage syrup and 
to stock and handle respondents’ beverage syrup, the respondents have 
guaranteed and offered to guarantee and are now guaranteeing and 
offering to guarantee that if respondents’ beverage syrup is stocked 
and handled exclusively in place of competitors’ products that such 
wholesale grocers’ or retail chain store organizations’ profits during 
the year respondents’ products are stocked exclusively will be equal 
to or will be more than or will double or will triple the total profits 
obtained on all competitive beverage syrups stocked and sold in the 
previous year. 

(c) Sold or offered to sell and selling or offering to sell ae 
syrups manufactured by competitors of etnonsichts which were pur- 
chased or obtained by respondents from customers (as alleged in. (a) 
above) to other customers, including competitors’ customers, at prices 
below the cost of such products to the respondents and at prices sub- 
stantially lower than the prices charged by respondents’ competitors 
for the same products. 

Par. 6. The aforesaid methods, acts and practices of respondents, 
as alleged in Paragraph Five have had and now have the following 
capacity, tendency, purpose and effect: 

(a) To induce grocery wholesalers and retail chain store organiza- 
tions which are customers of competitors of respondents to discon- 
tinue purchasing, stocking and selling said competitors’ beverage 
syrups and instead to purchase, stock and sell respondents’ beverage 
syrup; 

(b) To enable wholesale grocers and retail chain store organiza- 
tions, who purchase beverage syrups from respondents which were 
achat manufactured and sold by competitors of respondents, to 
sell such beverage syrups at prices below those at which competitors’ 
customers are able to sell the same products; 

(c) Unreasonably to injure, hinder, hamper-and restrain competing 
manufacturers and to demoralize their markets, in that by selling, or 
offering to sell, at low prices aud below cost, products originally manu- 
factured by competitors, the respondents have created a condition 
whereby grocery wholesalers and retail chain store organizations, who 
have been buying from competitors at regular prices, are forced either 
to discontinue such purchases, or, by continuing to purchase from 
competitors of respondent, risking the necessity of meeting the low 
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resale price offered by other wholesale grocers and retail chains, who 
purchase the same products from proposed respondent. The demorali- 
zation of the markets of competing manufacturers as above described, 
has the additional effect of hampering and restraining said competing 
manufacturers in acquiring new outlets or sources of distribution; 
such prospective customers of said competing manufacturers are faced 
with the necessity of competing with purchasers of the same products 
who have secured said products from respondent on more advanta- 
geous terms as above alleged; 

(d) Unreasonably to injure, hinder, hamper, restrain and preclude 
competing manufacturers of competitive products from disposing of 
their merchandise to grocery wholesalers and retail chain store or- 
ganizations, and unreasonably to lessen, eliminate, restrain, hamper 
and suppress competition in the sale of beverage syrup. 

Par. 7. The aforesaid methods, acts and practices of respondents, 
as herein alleged, have the tendency and capacity to unfairly divert, 
and have unfairly diverted, trade to respondents from its competitors, 
and, in consequence thereof, injury has been done, and is now being 
done, by respondents to competition in commerce among and between 
the various States of the United States and the District of Columbia, 
and said methods, acts and practices are all to the prejudice and injury 
of the public and of respondents’ competitors and customers of re- 
spondents’ competitors, and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce, 
within the meaning of the Federal Trade Commission Act. 


DEcIsION OF THE ComMMISSsION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated April 1, 1955, the initial 
decision in the instant matter of hearing examiner Everett F. Hay- 


craft, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY EVERETT F. HAYCRAFT, HEARING EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondents on J anuary 11, 1955, charging them with 
the use of unfair methods of competition and unfair and deceptive 
acts and practices in commerce in violation of the provisions of the 
Federal Trade Commission Act. Thereafter, a stipulation was signed 
by the parties providing for the entry of a consent order disposing of 
all the issues in this proceeding. Said stipulation has been submitted 
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to the above-named Hearing Examiner for his consideration in accord- 
ance with Rule V of the Commission’s Rules of Practice. 

Respondents, pursuant to the aforesaid stipulation, have admitted 
all the jurisdictional allegations set forth in the complaint and agreed 
that the record herein may be taken as if the Commission had made 
findings of jurisdictional facts in accordance with such allegations. 
Said stipulation further provides that all parties expressly waive the 
filing of answer, hearing before a Hearing Examiner or the Commis- 
sion, the making of findings of fact or conclusions of law by the Hear- 
ing Examiner or the Commission, the filing of exceptions and oral 
argument before the Commission and all further and other procedure 
before the Hearing Examiner and the Commission to which respond- 
ents may be entitled under the Federal Trade Commission Act or the 
Rules of Practice of the Commission. Respondents have also agreed 
that the order to cease and desist issued in accordance with said stipu- 
lation shall have the same force and effect as if made after a full hear- 
ing, presentation of evidence and findings and conclusions thereon and 
specifically waive any and all right, power or privilege to challenge or 
contest. the validity of the order entered. It has been further stipu- 
lated and agreed that said stipulation, together with the complaint, 
shall constitute the entire record herein and that the complaint herein 
may be used in construing the terms of the said order to cease and de- 
sist, as hereinafter set forth, which may be altered, modified or set aside 
in the manner provided by the statute for the orders of the Commis- 
sion, and that the signing of said stipulation is for settlement purposes 
only and does not constitute an admission by respondents that they 
have violated the law as alleged in the complaint. 

This proceeding having now come on for final consideration by the 
Hearing Examiner on the complaint and the aforesaid stipulation for 
consent order dated February 11, 1955, the parties having expressly 
waived the filing of an answer, and it appearing that said stipulation 
provides for an appropriate disposition of this proceeding, the same is 
hereby accepted and ordered filed as part of the record herein by the 
Hearing Examiner who makes the following findings for jurisdic- 
tional purposes and order. 

1. Respondent Recipe Foods, Inc., is now, and at all times men- 
tioned herein has been, a corporation organized and existing by virtue 
of the laws of the State of Maryland with its office and principal place 
of business located at 4805 Garrison Boulevard in the city of Balti- 
more, State of Maryland. 

Respondent Theodore Marks is an individual and president of cor- 
porate respondent Recipe Foods, Inc. 
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Respondent Isadore S. Rosen is an individual and vice president of 
corporate respondent Recipe Foods, Inc. 

9. The Federal Trade Commission has jurisdiction over the subject 
matter of this proceeding and the respondents hereinabove named. 
The complaint states a cause of action against said respondents under 
the Federal Trade Commission Act and this proceeding is in the inter- 


est of the public. 
ORDER 


It is ordered, That respondents Recipe Foods, Inc., a corporation, 
Theodore Marks, an individual and president, and Isadore S. Rosen, 
an individual and vice president of corporate respondent Recipe 
Foods, Inc., and any officers, representatives, agents and employees of 
corporate respondent, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale and distribution of 
beverage syrup in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from doing, di- 
rectly or indirectly, any of the following acts or practices or using any 
of the following methods: 

1. Buying or exchanging or offering to buy or exchange the stocks 
of competitive beverage syrup stocked and handled by any wholesale 
grocers or retail chain store organizations either for cash or credit 
against purchases of beverage syrup from respondents. 

2. Guaranteeing or offering to guarantee to wholesale grocers or 
retail chain store organizations that if respondents’ beverage syrup is 
stocked and handled exclusively in place of competitors’ products, 
such wholesale grocers’ or retail chain store organizations’ profits dur- 
ing the year respondents’ products are stocked exclusively will be 
equal to or will be more than or will double or will triple the total 
profits on all competitive beverage syrups stocked and sold in the pre- 
vious year. 

3. Selling or offering to sell beverage syrups which were purchased 
by respondents from any of its customers and which were manufac- 
tured by competitors of respondents at prices below the cost of such 
products to the respondents or at prices lower than the prices charged 
by respondents’ competitors for the same products. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of April 1, 1955]. 
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In THE Marrer oF 
KNOMARK MANUFACTURING COMPANY, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT AND OF SECS. 2 (d) AND 2 (e€) OF THE 
CLAYTON ACT AS AMENDED 


Docket 6264. Complaint, Nov. 19, 1954—Decision, Apr. 7, 1955 


Consent order requiring one of the three largest manufacturers of shoe polishes, 
dyes, ete., including its “Esquire” brand, to cease discriminating in price 
between competing customers through (a) paying to some of them promo- 
tional allowances for furnishing services and facilities, and (b) furnishing 
certain others with facilities such as wire racks or dispensers for displaying 
its products and free demonstrator service, while not making proportional 
allowances or facilities available to competitors of those favored, in viola- 
tion of subsections (d) and (e) of sec. 2 of the Clayton Act as amended ; 
and to cease buying dealers’ stocks of competing products and selling them 
to jobbers at reduced prices, and making cash payments to buyers of certain 
large customers without apprising their employers thereof, in violation of 
the Federal Trade Commission Act. 

Before U/r. Frank Hier, hearing examiner. 
Mr. Paul R. Dixvon and Mr. William A. Mulvey for the Commission. 


Mr. Abraham Zemlock, of New York City, for respondent. 
CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
corporation named as the respondent in the caption hereof, and herein- 
after more particularly designated and described, has violated and is 
now violating the provisions of sub-sections (d) and (e) of Section 2 
of the Clayton Act as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936 (15 U.S. C. A., Sec. 13), and provisions of the 
Federal Trade Commission Act (15 U.S. C. A., Sec. 45), hereby issues 
its complaint stating its charges with respect thereto as follows: 


Count I 


Paracraru 1. Respondent, Knomark Manufacturing Company, 
Inc., is a corporation, organized, existing, and doing business under 
and by virtue of the laws of the State of New. York, with its office and 
principal place of business located at 330 Wythe Avenue, Brooklyn, 
New York. 


423783—58——57 
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Par. 2. Respondent is now and for many years has been engaged in 
the business of manufacturing and selling shoe polishes, including 
pastes, creams, dyes and other related products. Certain of these 
products are being, and have been sold under the brand name, 
“Esquire.” It is one of the two or three largest firms engaged in the 
business of manufacture, sale and distribution of shoe polishes in the 
United States. It has grown with acceleration in recent years. 

Respondent manufactures its products, or most of them, at its plant 
located in Brooklyn, New York, and sells such products to over 3400 
retailer customers or purchasers in the United States and in other 
places subject to the jurisdiction of the United States for resale within 
such places to consumers. 

Substantially all of such customers or purchasers are, either chain 
shoe stores, jobbers and retailers solely engaged either in the sale or 
repair of shoes, food and drug chain stores, variety chain syndicates 
and major department stores. Two or more of such customers or 
purchasers are located in each of a large number of different towns, 
cities and other trading areas, and such customers or purchasers, when 
so located, are in competition with each other in offering for resale 
and reselling respondent’s products. 

Par. 8. In the course and conduct of its business, respondent en- 
gaged in commerce, as commerce is defined in the Clayton Act as 
amended by the Robinson-Patman Act, having shipped said products 
or caused them to be transported from their plant to their customers, 
having places of business located in the same and other States of the 
United States and the Districtyof Columbia. Said products were sold 
by respondent to such customers for resale within the United States. 

Par. 4. In the course and conduct of its business in commerce, par- 
ticularly during the past two or three years, respondent paid or con- 
tracted for payment money, credits, allowances or other things of 
value to or for the benefit of some of its customers as compensation or 
in consideration for services or facilities furnished, or contracted to 
be furnished, by or through such customers, in connection with the sale 
or offering for sale of respondent’s products, which it manufactures, 
sells or offers for sale; and respondent did not make or contract to 
make, such payments or considerations available on proportionally 
equal terms to all other of its customers competing in the sale and dis- 
tribution of respondent’s products. 

Par. 5. Included among and illustrative of the payments alleged 
in Paragraph 4 were credits and sums of money, by way of allowances, 
rebates and quantities of free merchandise, as compensation or in con- 
sideration for general promotional services or facilities in connection 
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with the offering for sale or sale of respondent’s products, including 
displays and advertising in various forms. Such as) Pots are here- 
inafter referred to as promotional allowances. 

Promotional allowances were not available on ice okshocailie equal 
terms to all of respondent’s customers competing in the distribution of 
its shoe polishes, as alleged in Paragraph 4, in that: 

(1) Respondent paid or contracted to pay promotional allowances 
to some competing customers, and respondent did not offer to pay or 
otherwise make available promotional allowances to all other compet- 
ing customers. 

(2) Respondent paid or contracted to pay promotional allowances to 
competing customers in amounts not determined by any percentage, 
and not equal to the same percentage of dollar volume of purchases or 
of any other measurable base; and respondent did not offer to pay 
or otherwise make available promotional allowances to all of such com- 
peting customers in amounts equal to and determined by the same per- 
centage of dollar volume of purchase or of any other measurable base. 

(3) Respondent paid or contracted to pay to some competing cus- 
tomers by granting and giving free quantities of its products to said 
customers, particularly to chain stores, in amounts not determined by 
any percentage, and not equal to the same percentage of dollar volume 
of purchases or of any other measurable base; and respondent did not 
offer to pay or otherwise make available this form of promotional al- 
lowance to all of such competing customers in amounts on an equally 
proportional basis or on any basis. 

Par. 6. The acts and practices of respondent as alleged above in 
Count I violates sub-section (d) of Section 2 of the Clayton Act as 
amended by the Robinson-Patman Act. (15 U.S.C. A. See. 13) 


Count 1 


ParacraPH 1. The allegations of this paragraph are the same as 
the allegations made in Paragraphs 1, 2 and 38 of Count 1. 

Par. 2. In the course and conduct of its business in commerce, par- 
ticularly during the past two or three years, respondent discriminated 
in favor of some purchasers against other purchasers of its product, 
bought for resale by contracting to furnish, furnishing, or contribut- 
ing to the furnishing of services or facilities connected with the han- 
dling, sale, or offer for sale of such products so purchased upon terms 
not accorded to all competing purchasers on proportionally equal 
terms. 

Par. 8. Included among and illustrative of the services or facilities 
alleged in Paragraph 2 were wire racks or dispensers, fixtures espe- 
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cially designed for use in retail stores to display and offer for sale shoe 
polishes purchased from respondent. Said display racks or dispensers 
are priced and sometimes sold by respondent. 

Display racks were not accorded on proportionally equal terms to all 
of respondent’s purchasers competing in the distribution of its shoe 
polishes, as alleged in Paragraph 2, in that respondent contracted to 
furnish or furnished display racks or dispensers to some competing 
purchasers without charge, and respondent did not offer to furnish or 
otherwise accord display racks or dispensers without charge to all 
other of such competing purchasers but only offered to sell or sold dis- 
play racks to such other competing purchasers. 

Par. 4. Also included among and illustrative of the services and fa- 
cilities alleged in Paragraph 2 was the practice of respondent of fur- 
nishing prizes, money or merchandise to some competing customers 
for promotional enterprises without charge. This service was not ac- 
corded on proportionally equal terms to all of respondent’s purchasers 
competing in the distribution of respondent’s products in that re- 
spondent furnished this service to some of such competing customers 
and did not offer to furnish or otherwise accord it to all other of such 
competing customers. 

Par. 5. Also included among and illustrative of the services or fa- 
cilities alleged in Paragraph 2 was the practice of respondent of fur- 
nishing some competing purchasers with free demonstrator service. 
This service was not accorded on proportionally equal terms to all of 
respondent’s purchasers competing in the distribution of respondent’s 
products in that respondent furnished this service to some of such 
competing customers and did not offer to furnish or otherwise accord 
it to all other competing customers. 

Par. 6. The acts and practices of respondent as alleged above in 
Count IT violates sub-section (e) of Section 2 of the Clayton Act as 
amended by the Robinson-Patman Act. (15 U.S.C. A., Sec. 13) 


Count ITT 


ParacrapH 1. The allegations of Paragraphs 1 and 2 of Count I 
of this complaint are hereby adopted and incorporated herein by 
reference and made a part of this Count III the same as if they were 
repeated here verbatim. 

Par. 2. In the course and conduct of its business, respondent engaged 
in commerce, as commerce is defined in the Federal Trade Commission 
Act, as amended, having shipped its products or caused them to be 
transported from New York to such customers or purchasers located 
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in the same and in the other States of the United States, and in other 
areas subject to the jurisdiction of the United States, 

Par. 3. Except to the extent that competition has been hindered, 
frustrated and lessened as set forth in thig complaint, respondent 
has been and is in substantial competition with other corporations and 
individuals, firms and partnerships, engaged in the sale and distribu- 
tion of shoe polishes and related products in commerce as the term 
is defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of its business, particularly during 
the past two years, respondent, in attempting to sell and in the sale and 
distribution of said products in interstate commerce, has used, engaged 
in, done and performed, among others, the following acts, practices, 
and methods with the effect of interfering with the sale of merchandise 
bearing the trade names and trademarks of competitors : 

(1) Offered to buy and bought from retail dealers existing stocks 
of shoe polishes and related products sold and distributed by competi- 
tors to such retail dealers. 

(2) Offered to sell and sold the shoe polishes and related products 
mentioned in sub-paragraph (1) above to jobbers at reduced prices 
who in turn offered for sale and sold said products to retail customers 
at prices substantially below those prices customarily obtained for such 
products. 

(3) Offered to give and gave cash payments to buyers of certain 
large customers without apprising said customers or employers of said 
buyers of such payments. 

Par. 5. The above alleged acts, practices and methods of the re- 
spondent, all and singularly, have a dangerous tendency unduly to re- 
strain, hinder, suppress and eliminate competition between and among 
respondent and its competitors in the sale and distribution of shoe 
polishes and related products in commerce within the meaning 
of the Federal Trade Commission Act, and constitute unfair methods 
of competition and unfair acts and practices in commerce within 
the intent and meaning of Section 5 of the Federal Trade Commission 
Act. 


DECISION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated April 7, 1955, the initial 
decision in the instant matter of hearing examiner Frank Hier, as set 
out as follows, became on that date the decision of the Commission. 
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Pursuant to the provisions of the Clayton Act, as amended by the 
Robinson-Patman Act (15 U. S. C. A. 12), and the Federal Trade 
Commission Act (15 U. 8S. C. A. 41), the Federal Trade Commission 
on November 19, 1954, issued its complaint in this proceeding against 
respondent, upon whom such complaint was duly served and there- 
after answered. 

Respondent is a New York corporation, located at 330 Wythe Ave- 
nue, Brooklyn, New York, and is engaged in the manufacture and sale 
of shoe polishes and related products under the brand name, “Esquire.” 

On January 20, 1955, counsel for the parties hereto entered into a 
stipulation providing for entry of a consent order, which stipulation 
appears of record. By the terms thereof, respondent admits all 
of the jurisdictional allegations set forth in the complaint; stipulates 
that the record herein may be taken as if the Commission had made 
findings of jurisdictional facts in accordance with such allegations; 
expressly waives a hearing before a hearing examiner or the Com- 
mission, the making of findings of fact or conclusions of law by the 
hearing examiner or the Commission, the filing of exceptions and oral 
argument before the Commission and all other and further procedures 
before the hearing examiner and the Commission to which respondent 
may be entitled under the Federal Trade Commission Act or the Rules 
of Practice of the Commission. By the terms of said stipulation, re- 
spondent withdraws its answer heretofore filed by it; agrees that the 
order hereinafter set forth shall have the same force and effect as if 
made after a full hearing, presentation of evidence, and findings and 
conclusions thereon; specifically waives any and all right, power or 
privilege to challenge or contest the validity of said order; agrees that 
the stipulation, together with the complaint, shall constitute the en- 
tire record herein; agrees that the complaint herein may be used in 
construing the terms of said order, which order may be altered, modi- 
fied, or set aside in the manner provided by the statute for the orders 
of the Commission; and agrees that the stipulation is subject to ap- 
proval in accordance with Rules V and XXII of the Commission’s 
Rules of Practice and that said order shall have no force and effect 
unless and until it becomes the order of the Commission. Said stipula- 
tion further provides that it is made for settlement purposes only and 
does not constitute an admission by the respondent that it has violated 
the law as alleged in the complaint. 

On the basis of the foregoing, the undersigned hearing examiner . 
concludes that this proceeding is in the public interest and in con- 
formity with the action therein contemplated and agreed upon makes 
the following order: 
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It is ordered, That respondent Knomark Manufacturing Company, 
Inc., a corporation, its officers, employees, agents and representatives, 
directly or through any corporate or other device, in or in connection 
with the sale of shoe polishes and related products or of any other 
related products, in commerce, as “commerce” is defined in the afore- 
said Clayton Act as amended, do forthwith cease and desist from: 


I 


A. Making or contracting to make any payment to or for the 
benefit of any customer unless a payment is offered to be made or 
otherwise made available to each of all other competing customers. 

B. Making or contracting to make, to or for the benefit of com- 
peting customers, any payments in amounts which are not determined 
by a percentage of dollar volume of purchases or by some other 
measurable basis. 

C. Making, or contracting to make, to or for the benefit of any 
customer, any payments in an amount equal to and determined by 
any percentage of dollar volume of purchases or of any other meas- 
urable base unless such a payment, in an amount equal to and deter- 
mined by the same percentage of dollar volume, or of such other 
measurable base, as the case may be, is offered to be made or otherwise 
made available to each of all other competing customers. 

D. Making, or contracting to make, to or for the benefit of any 
customer, any payment, unless such a payment is made available on 
proportionally equal terms to each of all other competing customers. 

As used in Part I of this Order, “payment” means the payment of 
anything of value as compensation, or in consideration for any services 
or facilities furnished by or through any customer of respondent in 
connection with his handling, offering for sale or sale of products sold 
to him by respondent. 

II 


A. Discriminating between or among competing purchasers by fur- 
nishing any service or facility to any of them unless a service or 
facility is offered to be furnished or otherwise accorded to each of all 
of the others. 

B. Discriminating between or among competing purchasers by fur- 
nishing any service or facility without charge to any of them unless 
a service or facility is offered to be furnished or otherwise accorded 
without charge to each of all of the others. 

C, Discriminating between or among competing purchasers by fur- 
nishing them any service or facility in amounts which are not deter- 
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mined by a percentage of dollar volume of purchases or of some other 
measurable base. 

D. Discriminating between or among competing purchasers by 
furnishing any service or facility to any of them in amounts equal to 
and determined by any percentage of dollar volume of purchases or of 
any other measurable base unless such service or facility in an amount 
equal to and determined by the same percentage of dollar volume of 
purchases or of such other measurable base, as the case may be is 
offered to be furnished or otherwise made available to each of all of 
the others. . 

E. Discriminating between or among competing purchasers by fur- 
nishing any service or facility to them upon terms not accorded to all 
of them on proportionally equal terms. 

As used in Part II of this order: 

1. “Service or facility” means any services or facilities connected 
with the handling, offering for sale, or sale of respondent’s products 
by purchasers who bought them from respondent. 

2. “Furnishing” means furnishing, contracting to furnish, or con- 
tributing to furnish. 

It is further ordered, That respondent Knomark Manufacturing 
Company, Inc., a corporation, its officers, employees, agents and repre- 
sentatives, directly or through any corporate or other device, in or in 
connection with the sale of shoe polishes and related products, or of 
any other related products in commerce as commerce is defined in 
the aforesaid Federal Trade Commission Act as amended, do further 
cease and desist from: 

A. Offering to buy or buying and taking over stocks of shoe polishes 
and related products sold and distributed by competitors to retail] 
sellers. 

B. Offering to sell or selling shoe polishes and related products men- 
tioned immediately in “A” above to jobbers at prices lower than the 
prices at which competitors ordinarily offer for sale and sell such 
products to jobbers. 

C. Offering to give and making gifts of cash payments to buyers 
of its customers without the knowledge of such customers or employers 
of said buyers. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist [as required by 
said declaratory decision and order of April 7, 1955]. 
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CLEAN-RITE VACUUM STORES, INC., SAMUEL 
BERENSON, AND ETTA BERENSON 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6181. Complaint, Feb. 18, 1954—Decision, Apr. 8, 1955 


Order requiring a retail dealer in Washington, D. C., to cease representing 
falsely in “bait” advertising that it was making a bona fide offer to sell 
reconditioned vacuum cleaners at exceptionally low prices and that the 
machines would do a satisfactory job of cleaning, when such offers were made 
for the purpose of obtaining leads as to prospective buyers and in follow-up 
calls on persons responding to them, respondent’s salesmen disparaged the 
advertised cleaners and attempted to, and often did, sell them much more 
expensive cleaners. 


Before Mr. Harl J. Kolb, hearing examiner. 

Mr. William J. Tompkins and Mr. Michael J. Vitale for the 
Commission. 

Koonin & Chalfonte, of Washington, D. C., for respondents. 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


This proceeding is before the undersigned Hearing Examiner for 
final consideration on the complaint, answer thereto, testimony and 
other evidence and proposed findings as to the facts and conclusions 
presented by counsel, and the Hearing Examiner, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this his 
findings as to the facts and conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


1. Respondent Clean-Rite Vacuum Stores, Inc., is a corporation 
organized under the laws of the State of Maryland with its principal 
office and place of business located at 925 F Street, N. W., Washing- 
tor, D. C. Respondents Samuel Berenson and Etta Berenson are 
individuals and are President and Secretary-Treasurer, respectively, 
of the corporate respondent. These individual respondents formulate, 
control and direct the policies, acts and practices of the corporate 
respondent. 

2, The respondents are now, and for several years last past have 
been, engaged in the sale and distribution of vacuum cleaners in inter- 
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state commerce and in the District of Columbia, and are engaged in 
direct and substantial competition with other concerns engaged in 
the sale and distribution of vacuum cleaners in interstate commerce 
and in the District of Columbia. 

3. In the course and conduct of their business the respondents, for 
the purpose of inducing the purchase of their vacuum cleaners, have 
engaged in extensive advertising in newspapers and in television and 
radio broadcasts. Among and typical of the statements and repre- 
sentations made in such advertising were the following: 


How would you like to get a superbly reconditioned Electrolux Vacuum 
Cleaner, rebuilt by the Cleanrite Vacuum Stores, for only $8.75. Yes, only 
$8.75 complete with these work-saving attachments that are specially designed 
to save you hours and hours of work every week on your household cleaning. 
You should see what a terrific job this rug attachment does, and how effortless 
too. It just glides over the carpet, but the powerful suction of this machine 
picks up every piece of lint, every dog hair, and it gets underneath the deep pile 
of the carpet and pulls out the dirt that’s buried there. 

* * * * * a * 


Now this Electrolux doesn’t cost you one cent until you’re absolutely positive 
that this is the machine you’ve been looking for. We want you to try it before 
you buy it. A Cleanrite representative will call at your home and give you a 
complete free home demonstration with absolutely no obligation on your part. 

* * * co * * * 


Yes, this beautiful reconditioned Hlectrolux, with a full one year guarantee on 
both parts and labor, plus all the attachments, plus a sprayer attachment, can 
be yours for only $8.75 and on the easiest of easy terms. So, go to your phone 
right now, and call REpublic 7-0606. 'That’s Republic 7-0606. 


CLHEAN-RITE STORES 
“Washington’s Vacuum Center” 
ME. 8-5600 925FSt.N.W. Open Daily to6 


RECONDITIONED ELECTROLUX 
Beautifully 
Reconditioned 


By Clean-Rite 
Cleaner of 101 Uses 
COMPLETE WITH 
CLEANING TOOLS 
Written Guarantee 

for 1 Year 
(Parts and Labor) 
10.95 
FULL CASH PRICH 


(Picturization of an 
Electrolux Vacuum 
Cleaner) 


ADVERTISED 
ITEMS ALWAYS 
AVAILABLE 


1Commission Exhibit No. 8, being an advertisement which respondents caused to be 
broadcast over Radio Station WMAL in the year 1953. 
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FOR FREE HOME 
DEMONSTRATION 
Phone ME. 85600? 

Through the use of the aforesaid statement and representations, 
respondents represented, directly or by implication, that they were 
making a bona fide offer to sell reconditioned Electrolux vacuum 
cleaners at prices of $8.75 and $10.95, and that said cleaners would 
doasatisfactory job of cleaning. 

4. The advertisements hereinabove described and others of similar 
import used by the respondents were not bona fide offers to sell the 
reconditioned Electrolux vacuum cleaner described therein, but were, 
in fact, a part of a sales plan or procedure adopted by the respondents 
to sell their higher priced vacuum cleaners. In fact, the vacuum clean- 
ers so advertised were of little or no value and would not do a satisfac- 
tory job of cleaning. When a member of the purchasing public 
answered respondents’ advertisement a salesman was sent out with 
such vacuum cleaner for the purpose of making a demonstration. In 
so doing, the salesman made no effort to sell such vacuum cleaner, but 
instead used every effort to discourage such sale and belittle and dis- 
parage such cleaners and only in those instances where the customer 
was sufficiently insistent did the salesman sell the machine advertised, 
and in some instances refused and neglected to sell or deliver the vac- 
uum cleaner demonstrated. The salesman customarily brought with 
him new or more expensive machines which he insisted on demonstrat- 
ing in comparison with the machine advertised, and endeavored to in- 
duce and in many instances was successful in inducing the prospect to 
purchase a new or more expensive vacuum cleaner. 

5. Through the use of the aforesaid false, deceptive and misleading 
statements and representations in advertising as a part of, and in con- 
junction with, respondents’ sales plan hereinabove described, the re- 
spondents have induced a substantial portion of the purchasing public 
to purchase substantial quantities of respondents’ more expensive vac- 
uum cleaners as is indicated by the fact that respondents’ gross volume 
of business for the year 1951 amounted to $364,000; for 1952, $340,000; 
and for 1953, $290,000. 

: CONCLUSION 


The aforesaid acts and practices as herein found are all to the prej- 

-udice and injury of the public and constitute unfair and deceptive acts 

and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


2Commission Exhibit No. 2. Advertisement in the Washington Post August 14, 1953. 
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ORDER 


It is ordered, That respondents Clean-Rite Vacuum Stores, Inc., a 
corporation, and its officers and respondents Samuel Berenson and 
Etta Berenson, individually and as officers of the corporate respond- 
ent, and their respective representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale and distribution of vacuum cleaners or other 
similar merchandise in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, that said merchandise 
is offered for sale when such offer is not a bona fide offer to sell the 
merchandise so offered. 

2. The use of any sales plan or procedure involving the use of false, 
deceptive or misleading statements or representations in advertising 
which are designed to obtain leads or prospects for the sale of other 
or different merchandise. 

3. Representing, directly or by implication, that vacuum cleaners 
which have little or no value as cleaning devices will, in fact, do a 
satisfactory job of cleaning. 


ON APPEAL FROM INITIAL DECISION 


By Meap, Commissioner: 

Presented here for fina] determination upon the merits is the appeal 
of respondents from the hearing examiner’s initial decision which 
ruled that the named respondents, Clean-Rite Vacuum Stores, Inc., 
and two individuals, Samuel Berenson and Etta Berenson, have en- 
gaged in unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. These 
individual respondents formulate, control and direct the policies, acts 
and practices of the corporate respondent. 

The findings and conclusions of the hearing examiner follow gen- 
erally the allegations of the complaint. In substance they are that 
respondents offered for sale, through extensive advertising in news- 
papers, and on radio and television, reconditioned Electrolux vacuum 
cleaners at prices of $8.95 and $10.95, which machines, in fact, were 
of little or no value and would not do a satisfactory job of cleaning; 
that such offers were not bona fide, but were, in fact, part of a cules 
plan adopted by respondents to sell higher priced vacuum cleaners: 
that such offers were made to obtain leads and information as to po- 
tential purchasers of vacuum cleaners responding to advertisements 
after which respondents’ salesmen called upon prospects to dation 
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strate the machines advertised. It was found below also that sales- 
men made no effort to sell the reconditioned vacuum cleaners adver- 
tised but, instead, belittled and disparaged them; that only where cus- 
tomers were insistent were the advertised vacuum cleaners sold; and 
that in some instances respondents, through their salesmen, refused 
or neglected to sell or deliver the reconditioned machines demon- 
strated. The hearing examiner found, as well, that salesmen custo- 
marily offered and insisted on demonstrating machines which were 
new or more expensive in comparison with those advertised and in 
many instances were successful in inducing the purchase of new and 
more expensive machines. Finally, the hearing examiner found that, 
through the use of false and misleading advertising, and in conjunc- 
tion with the sales plan described, respondents have induced the pur- 
chase of substantial quantities of more expensive vacuum cleaners, as 
is indicated by the respondents’ gross annual volume of business in 
1951 of $364,000; in 1952 of $340,000; and for 1953 of $280,000. 

Respondents’ appeal seeks to have the initial decision set aside on 
the ground that the allegations of the complaint have not been sus- 
tained and to have the complaint herein dismissed. Respondents sub- 
mitted specific exceptions to the initial decision adverted to in their 
brief, and hereinafter discussed; and in addition to specific record 
references set forth therein, included the entire stenographic record 
and all exhibits offered by both parties. We have fully considered the 
entire record, including the transcript of hearings, exhibits, briefs of 
both parties and oral argument of counsel. 

For the reasons hereinafter stated, we have concluded that the hear- 
ing examiner’s initial decision is correct, that respondents’ exceptions 
thereto are without merit and that respondents’ appeal should be 
denied. 

Appellants excepted to the findings of the hearing examiner to the 
effect that: 

1. Advertisements involved did not make bona fide offers to sell 
the merchandise advertised ; 

2. Vacuum cleaners advertised were of little or no value and would 
not do asatisfactory job of cleaning ; 

3. Advertisements offering reconditioned cleaners were part of a 
plan to sell higher priced vacuum cleaners; 

4. Through use of false and misleading advertising, and in con- 
junction with their sales plan, respondents induced purchase of sub- 
stantial quantities of higher priced vacuum cleaners as evidenced by 
gross sales volume for each of the years 1951, 1952 and 1953. 

At the outset we will consider exceptions 1 and 38 together. 
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Nine of the witnesses testifying in support of the complaint were 
shown to have been induced by the questioned advertising in various 
media to seek to purchase reconditioned vacuum cleaners from respond- 
ents. From our examination of their uncontroverted testimony it is 
clear that the representations which stimulated them to act were not 
bona fide offers to sell the items advertised. It truly was “bait” ad- 
vertising resorted to in order to get the feet of respondents’ salesmen 
in the doors of prospective customers. This accomplished, the “sales 
pitch” utilized, as disclosed by the record, uniformly involved aggres- 
sive and deliberate belittlement and disparagement of the advertised 
reconditioned units, outright refusal to <lemonstrate or to sell, and 
resort to high pressure methods, hardly legitimate in several instances, 
to induce the purchase of more expensive machines. We think the 
testimony and exhibits are thoroughly convincing that the advertising 
employed by respondents to further the sale of more expensive vacuum 
cleaners was false, misleading and deceptive in that respondents had 
no intention of selling the reconditioned machines except as part and 
parcel of a sales scheme to sell more expensive vacuum cleaners. Such 
sales schemes, whereby many persons are, or may be, induced to pur- 
chase merchandise other than that featured in advertisements, are con- 
trary to public policy and, in themselves, are an injury to the public 
and constitute unfair and deceptive acts and practices in commerce. 
We expressly find respondents’ exceptions 1 and 8 to be totally lacking 
in merit. 

Respondents’ second exception goes to the hearing examiner’s find- 
ing that the reconditioned vacuum cleaners were of little or no value 
and would not do a satisfactory job of cleaning. There is direct and 
uncontroverted testimony that these machines were as found by the 
hearing examiner. For example, two witnesses testified that recondi- 
tioned machines demonstrated “had a motor that was so weak * * * 
there was no suction at all,” or that “it would not pick a thread up, 
and it would not pick a straw up * * * no suction at all.”? Also, we 
find the record shows respondents’ salesmen to be in substantial agree- 
ment with the hearing examiner on this finding when, as part of their 
“sales pitch,” they belittled and disparaged the reconditioned machines 
in attempting to induce the purchase of higher priced ones. We find 
respondents’ second exception to be without merit and so reject it. 

Respondents’ fourth exception, in substance, is that there is no basis 
in the record for the hearing examiner’s finding and conclusion that 
respondents’ gross volume of sales for the years 1951 ($364,000), 1952 
($340,000) and 1953 ($280,000) indicated that the questioned adver- 


1 Record, pp. 24, 40, 47. 
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tisements resulted in the sale of a substantial quantity of respondents’ 
more expensive vacuum cleaners. The argument is made that the tes- 
timony of the witness Samuel Berenson on this aspect of the case dealt 
entirely with the gross annual volume of sales for the years indicated, 
with no breakdown of such figures as to “reconditioned” or “new and 
more expensive” vacuum cleaners. 

We think the inference drawn by the hearing examiner is valid on 
the record. He did not find that the entire gross annual sales volume 
resulted from respondents’ use of “bait” advertising in conjunction 
with the sales scheme described. Nor is that the position we take. 
The record establishes that sales in fact were made; and, that “bait” 
advertising accounted for some of those sales. The inference is rea- 
sonable, and we so find, that respondents’ gross volume of business for 
the years stated indicates, in the circumstances, that substantial quan- 
tities of more expensive vacuum cleaners were sold as a result of the 
respondents’ sales scheme. Respondents elected to introduce no evi- 
dence to contravene the allegations of the complaint in this regard or 
to offset the testimony of the witnesses supporting the finding. There 
are present in the record here undisputed facts and circumstances, the 
weight of which support the ultimate fact found—namely, that the 
advertisements complained of did result in the sale of a substantial 
quantity of respondents’ more expensive vacuum cleaners. Conse- 
quently, we reject respondents’ fourth and last exception. The re- 
spondents’ appeal is denied and the initial decision of the hearing ex- 
aminer is affirmed. 

Commissioner Howrey did not participate. 


FINAL ORDER 


Respondents Clean-Rite Vacuum Stores, Inc., a corporation, and 
Samuel Berenson and Etta Berenson, individually, having filed, on 
August 4, 1954, their appeal from the initial decision of the hearing 
examiner in this proceeding; and the matter having been heard by 
the Commission on briefs and oral argument; and the Commission 
having rendered its decision denying the appeal and affirming the ini- 
tial decision: 

It is ordered, That the aforesaid respondents shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing, setting forth in detail the manner and form 
in which they have complied with the order contained in said initial 
decision. 

Commissioner Howrey not participating for the reason that he did 
not hear the oral argument. 
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In THE MaArTrTerR OF 
SOUTHERN NATIONAL INSURANCE COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6251. Complaint, Oct. 14, 1954—Decision, Apr. 14, 1955 


Consent order requiring an insurance company in Little Rock, Ark., to cease 
advertising falsely the duration, medical examination requirements, indemni- 
fication, and coverage of its accident and health insurance policies. 


Before Mr. J. Earl Cow, hearing examiner. 
Mr. William A. Somers and Mr. Robert R. Sills for the Commission. 
Catlett & Henderson, of Little Rock, Ark., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, as 
that Act is applicable to the business of insurance under the provisions 
of Public Law 15, 79th Congress (Title 15, U. S. Code, Sections 1011 to 
1015, inclusive) , and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission, having reason to believe that Southern 
National Insurance Company, a corporation, hereinafter referred to 
as respondent, has violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracraru 1, The respondent, Southern National Insurance Com- 
pany, is a corporation duly organized, existing and doing business 
under and by virtue of the laws of the State of Arkansas, with its 
office and principal place of business located at Little Rock, Arkansas. 

Par. 2. Respondent is now, and for more than two years last past 
has been, engaged as an insurer in the business of insurance in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
by entering into insurance contracts with insureds located in various 
States of the United States other than the State of Arkansas, in which 
States the business of insurance is not regulated by state law to the 
extent of regulating the practices of respondent alleged in this com- 
plaint to be illegal. Respondent maintains, and at all times mentioned 
herein has maintained, a substantial course of trade in said insurance 


policies in commerce between and among the several States ofthe 
United States. . 
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Respondent during the two years last past has issued a variety of 
policies providing indemnification for losses resulting from accidental 
injury and sickness, including those designated and identified by 
it as Hospital and Surgical Benefit Policies, forms H-752 and 
H-853-T. 

The respondent is licensed as provided by state law to conduct an in- 
surance business in the States of Oklahoma, Texas, Louisiana, Ala- 
bama, Mississippi, and Arkansas. The respondent is not now, and for 
more than two years last past has not been, licensed as provided by state 
law to conduct an insurance business in any state other than those last 
above mentioned. 

Many purchasers of respondent’s aforesaid policies are now residents 
of and located in states other than those in which the respondent has 
been duly licensed as aforesaid, and respondent mails to such pur- 
chasers notices and receipts relating to the payment of renewal pre- 
miums and receives from such purchasers premiums mailed to it re- 
purchasing the coverage purchased for the period of time covered 
by the premium submitted. The renewal of term insurance in this 
manner constitutes trade in commerce to the same extent as the original 
purchase of said insurance. 

Par. 8. In the course and conduct of its said business, and for 
the purpose of inducing the purchase of said inSurance policy, the 
respondent has made, and is now making, numerous statements and 
representations concerning the benefits provided in said policies of 
insurance, by means of circulars, folders, form letters, and other ad- 
vertising material distributed throughout various States of the United 
States, including each of the states in which it is licensed to do business. 
Typical, but not all inclusive, of such statements and representations 
are the following: 

1. Does not Terminate as you get older—or Reduce in—Benefits. Pays full 
benefits regardless of age. Southern National neither cuts the benefits 
nor raises the rates when our Policyholder reaches 65 years of age, or 
at any age after the policy is issued. 

INSURE ONE OR THE 
WHOLE FAMILY 
AGES 0-80 
2. No rigid medical examination required. 


3. Let Us Pay Your HOSPITAL and DOCTOR BILLS. A small premium 
deposit will provide adequate hospital care in the event of accident. or 


sickness. 


423783—58——_58 
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YOUR POLICY IS ON DUTY 365 DAYS EACH YEAR FOR YOUR 
SPECIAL BENEFIT. 


PAYS FOR: 

Hospital Room Ambulance 

Operating Room Nurses Care 
Anesthetics Emergency First Aid 
Laboratory Service Infant Mothers Care 
Blood Transfusion Maternity Benefits 
X-ray Doctors Surgical Fees 
Medicines Penicillin 

Surgical Supplies Streptomycin 
Hypodermics Aureomycin 

Oxygen Accidental Death 
Iron Lung And many other benefits 


“The day your policy is issued we become obligated to you—your 
surgeon—and the hospital for the full amount of benefits provided by 
your policy.” 

4. Doctors’ fees for surgical operations up to $300.00. Up to $10.00 a day 
for room and board; up to $300.00 for surgeon’s fees. 

Par. 4. Through the use of such statements and representations, 
and others of similar import and meaning not specifically set out here- 
in, respondent represents and has represented, directly or by implica- 
tion: 

1. That the benefits provided by the insurance policy referred to 
can be continued, at the option of the insured, until the insured reaches 
the age of 80. 

2. Full coverage regardless of previous conditions of health can be 
secured without a medical examination. 

3. That the benefits provided for are payable for any sickness or ac- 
cident suffered by the insured. 

4, That said policy provides for payment to the insured in all cases 
of sickness or accident for the cost of hospital room and board up to 
$10.00 a day and for the cost of surgical fees up to $300.00 plus other 
incidental hospitalization costs in full. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact: 

1. The benefits provided by said insurance policy can not be con- 
tinued at the option of the insured until he or she attains the age of 
80, or any other age, but on the contrary, said insurance policy can be 
terminated at any premium-paying period at the option of the respond- 
ent by refusing to accept the renewal premium. 

2. Full coverage regardless of previous conditions of health cannot 
be secured as said policy does not provide for the payment of any 
benefits if the cause of the sickness is traceable to a condition existing 
prior to 15 days after the effective date of the policy. 


SOUTHERN NATIONAL INSURANCE CO. 897 
894 Complaint 


3. The benefits are not payable for any sickness or accident suffered 
by the insured. On the contrary, if the cause of any sickness is trace- 
able to a condition existing prior to or 15 days after the effective date 
of the policy, or, in cases of accident, if no bodily injury which is ef- 
fected solely through accidental means is suffered, no benefits will be 
payable. 

Said insurance policy excludes the payment of benefits to the insured 
resulting wholly or partly from “tuberculosis, heart trouble, cancer, 
hernia, fibroid tumor, gallstone or gall bladder or any of the generative 
organs not common to both sex, or any organic functional disorder of 
the brain or nervous system” if such loss occurs before the said policy 
has been maintained in continuous force for six months, and in cases of 
cancer or tuberculosis the hospital benefits shall not exceed 15 days. 

No benefits are payable to insured before six months have elapsed 
for tonsillectomy or adenoidectomy and after which time the respond- 
ent will pay the insured $50.00 in lieu of all hospitalization benefits for 
such losses. In lieu of all other benefits the respondent will pay the 
insured ten times the daily hospital room benefit for childbirth or 
miscarriage. 

No benefits will be paid by respondent for injury or sickness from 
which the insured received benefits by workmen’s compensation or 
employer’s liability insurance, and if the insured carries additional 
insurance covering the same loss, without giving respondent written 
notice, the respondent shall not be liable except for that portion of the 
indemnity as the said indemnity bears to the total amount of like in- 
demnity in all other policies covering such loss. 

4. Said policy does not provide for payment to the insured in all 
cases of sickness or accident for the cost of hospital room and board up 
to $10.00 a day or for the cost of surgical fees up to $300.00, plus 
other incidental hospitalization costs in full. 

Benefits for surgical operations necessitated by any one accident or 
sickness up to $300.00 will not be paid to the insured except in three 
instances in which the “Schedule of Surgical Operation Fees” sets up 
and allows such amount for three different operations. Said “Sched- 
ule of Operation Fees” sets out fees allowable for 99 different opera- 
tions and for 69 of said listed operations the respondent provides a 
maximum benefit of $75.00 or less. Payment shall not be made for 
more than one operation as the result of any one sickness or accident. 
No payment for surgical operation shall be paid because of any sick- 
ness which is traceable to a condition existing prior to 15 days after 
the effective date of the policy or because of any sickness necessitating 
an operation before the policy has been in effect three months. Surgi- 
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cal operation benefits will not be paid the insured if resulting wholly 
or partially from “tuberculosis, heart trouble, cancer, hernia, fibroid 
tumor, gallstone or gall bladder or any of the generative organs not 
common to both sex, or any organic functional disorder of the brain 
or nervous system” until the said insurance policy has been maintained 
in continuous force for the six preceding months. 

No payment for hospital room and board is provided for by said 
policy under the circumstances described in subparagraph 3 above in 
which no benefits are payable. 

Par. 6. The use by the respondent of said false statements and rep- 
resentations with respect to its insurance policies has had, and now 
has, the capacity and tendency to mislead and deceive, and has misled 
and deceived, a substantial portion of the purchasing public into the 
erroneous and mistaken belief that the statements and representations 
were and are true, and to induce such portion of the purchasing public 
to purchase a substantial number of said insurance policies by reason 
of said erroneous and mistaken belief. 

Par. 7. The aforesaid acts and practices of the respondent, as here- 
in alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated April 14, 1955, the 
initial decision in the instant matter of hearing examiner J. Earl 
Cox, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


Southern National Insurance Company, a corporation duly or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of Arkansas, with its office and principal place of business 
located at Little Rock, Arkansas, is named respondent in the above- 
entitled proceeding and charged with having violated the Federal 
Trade Commission Act by misrepresenting various provisions of the 
insurance policies which it issues. 

A Stipulation For Consent Order has been entered shits between 
said respondent and counsel supporting the complaint herein, which 
stipulation has been approved by the director and ‘Assistant Director 
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of the Commission’s Bureau of Litigation and transmitted to the 
Hearing Examiner. 

The stipulation provides, among other things, that respondent ad- 
mits all the jurisdictional allegations set forth in the complaint and 
that the record herein may be taken as if findings of jurisdictional 
facts had been made in accordance with such allegations; that the 
stipulation, together with the complaint, shall constitute the entire 
record herein; that the complaint may be used in construing the order 
agreed upon, which may be altered, modified or set aside in the manner 
provided by statute for orders of the Commission; that the signing 
of the stipulation is for settlement purposes only and does not consti- 
tute an admission by respondent that it has violated the law as alleged 
in the complaint; and that the order provided for in the stipulation 
and hereinafter included in this decision shall have the same force 
and effect as if made after a full hearing, presentation of evidence and 
findings and conclusions thereon. 

All parties waive the filing of answer, hearings before a Hearing 
Examiner or the Commission, the making of findings of fact or con- 
clusions of law by the Hearing Examiner or the Commission, the filing 
of exceptions and oral argument before the Commission, and all 
further and other procedure before the Hearing Examiner and the 
Commission to which respondent may be entitled under the Federal 
Trade Commission Act or the rules of the Commission, including 
any and all right, power or privilege to challenge or contest the va- 
lidity of the order entered in accordance with the stipulation. 

The order agreed upon conforms in substance to the order con- 
tained in the notice accompanying the complaint, and disposes of all 
the issues raised in the complaint. The Stipulation For Consent 
Order is therefore accepted, this proceeding is found to be in the pub- 
lic interest, and the following order is issued : 

It is ordered, That respondent Southern National Insurance Com- 
pany, a corporation, and its officers, agents, representatives and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale and distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
any accident, health, hospital or surgical insurance policy, do forth- 
with cease and desist from representing, directly or by implication: 

1. That said policy may be continued in effect indefinitely or for any 
period of time, when, in fact, said policy provides that it may be can- 
celled by respondent or terminated under any circumstances over 
which insured has no control, during the period of time represented ; 
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2. That no medical examination is required or that applicant’s 
health is not a factor in securing insurance, unless the representation 
is clearly and conspicuously limited in immediate connection there- 
with to insurance on claims not caused by previous conditions of 
health of the insured ; 

3. That said policy provides for indemnification to insured in cases 
of sickness or accident generally or in any or all cases of sickness or 
accident, when such is not the fact; 

4, That said policy will pay in full or in any specified amount or 
will pay up to any specified amount for any medical, surgical or hos- 
pital service unless the policy provides that the actual cost to the in- 
sured for that service will be paid in all cases up to the amount repre- 
sented. 

ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That respondent Southern National Insurance Com- 
pany, a corporation, shall, within sixty (60) days after service upon it 
of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which it has complied with the 
order to cease and desist [as required by said declaratory decision and 
order of April 14, 1955]. 
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Complaint 


In THE Marrer oF 
V. LA ROSA & SONS, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6289. Oomplaint, Jan. 25, 1955—Decision, Apr. 14, 1955 


Consent order requiring a manufacturer with office in New York City and plants 
in Connecticut and Pennsylvania, to cease advertising falsely that its 
macaroni and spaghetti were low-calorie and non-fattening foods, especial- 
ly when prepared with the sauces recommended. 


Before Mr. Frank Hier, hearing examiner. 
Mr. Joseph Callaway for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act: 
and by reason of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that V. La Rosa & Sons,. 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, here- 
by issues its complaint stating its charges in that respect as follows: 

Paracrary 1. Respondent V. La Rosa & Sons, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State of 
New York, with its office and principal place of business located at 473 
Kent Avenue, Brooklyn, New York, New York, and with plants in. 
Danielson, Connecticut, and Hatboro, Pennsylvania. 

Par. 2. The respondent is now and for several years last past has: 
been engaged in the business of selling and distributing macaroni and 
spaghetti, which are food products as “food” is defined in the Federal 
Trade Commission Act. Said foods are sold and distributed under: 
the trade names La Rosa macaroni and La Rosa spaghetti. The in- 
gredients of La Rosa macaroni and La Rosa spaghetti are No. 1 Semi- 
nola flour to each 100 pounds of which is added one ounce of enrich- 
ment and less than 18% water. The amount of water originally added 
is 20 to 25% and the preparation is then dehydrated. The enrichment. 
consists of vitamins B,, B., iron and niacin. 

The directions on the carton of the one pound package of macaroni 
are as follows: 


To cook one pound of macaroni, bring six quarts of water to a violent boil. 
Add three tablespoonsful of salt. When water is boiling fast, add contents of 
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this package. Stir often. Boil until tender. Drain and place on platter or 
in individual dishes. Pour over it whatever sauce or gravy you have prepared 
and mix well. Eat while hot. 

The directions on the cartons of spaghetti are similar to those on the 
carton of macaroni. 

Par. 3. Respondent causes its said food products, when sold, to be 
transported from the place of business of respondent in the State of 
New York and from its plants in the States of Connecticut and Penn- 
sylvania to purchasers thereof located in various other States of the 
United States, and maintains and at all times mentioned herein has 
maintained a course of trade in said food products between and among 
the various States of the United States. 

Par. 4. In the course and conduct of its said business respondent 
within the past three years has disseminated, and caused the dissemi- 
nation of, certain advertisements concerning its said food products 
by the United States mails and by various means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, includ- 
ing advertisements inserted in newspapers of general circulation, in 
radio continuities broadcast from radio stations with sufficient power 
to cross State lines and in other advertising matter, for the purpose 
of inducing and which were likely to induce, directly or indirectly the 
purchase of respondent’s said products and respondent has dissemi- 
nated and caused the dissemination of advertisements concerning its 
said products, including but not limited to the advertising matter 
referred to above for the purpose of inducing and which were likely 
to induce, directly or indirectly, the purchase of its said products in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act. 

Among and typical, but not all inclusive of the statements, and rep- 
resentations, disseminated as aforesaid are the following: 

FOOD RESEARCH PROVES 
LA ROSA HAS LESS CALORINS 
* a * * * * % 


HAS LESS CALORIES, MORE PROTEIN 
THAN OTHER IMPORTANT FOODS 

Look better * * * feel younger! 

AVOID EXCESS WEIGHT Don’t let extra pounds hold you down. 
You'll look more attractive—have a figure that people admire. 
Medical science advises “count your calories!’ Now nutritional 
research reveals that La Rosa Macaroni contains less fat-pro- 
ducing calories than many other important foods. La Rosa helps 
you keep trim—it’s rich in health-building protein—supplies 
many essential food elements. 
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A LONGER LIFE * * * A LARGER INCOMB! 

Doctors and insurance companies warn that overweight is one of 
America’s greatest health dangers. The relationship between 
weight and life expectancy, between weight and heart trouble 
(as well as many other illnesses) are medically proven facts. 
Good health and vigor are most important for high earning ca- 
pacity. You can’t afford to ignore your waistline! 

* * cS * a % * 


LESS CALORIES 
Here’s amazing proof! 

LA ROSA CONTAINS LESS FAT-PRODUCING 

CALORIES THAN THESE IMPORTANT FOODS 

(chart purporting to show calorie content. of various foods) 

Compare with other cooked foods 

(calorie content per 4 oz. serving) 
LA ROSA SPAGHETTI 

OR MACARONI 

Contains 103 calories ! 

* k * * * * * 

MORE PROTEIN 

La Rosa enriched Macaroni contains 
MORE MUSCLE-BUILDING PROTEIN THAN THESE 
IMPORTANT, HEALTHFUL FOODS: 
(Chart purporting to show protein 
content of other foods) 
IMPORTANT HEALTH NEWS, LA ROSA HAS 
LESS CALORIES 
plus 
MORE PROTEIN 
than other 
important foods. 

High in Protein * * * low in calories, enriched with extra vitamins 
and minerals * * * La Rosa Grade A * * * America’s largest selling 
macaroni, spaghetti’ and egg noodles * * * La Rosa * * * interna- 
tionally famous for that real Italian taste. 


Par. 5. Through the use of said advertisements and others similar 
thereto, not set out specifically herein, respondent has represented 
directly and by inference that a four ounce portion of its macaroni or 
its spaghetti, prepared for consumption as directed on the cartons or 
containers of said products, and as recommended and pictured in its 
advertising, will provide only 103 calories; that said products are low 
calorie foods and may be eaten as desired without increasing the body 
weight; that its said products prepared in accordance with directions 
on the cartons or containers of said products, and as recommended and 
pictured in its advertising will furnish more protein and at the same 
time less calories than other foods with which said products are 
compared. 
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Par. 6. The said advertisements are misleading in material re- 
spects and constitute “false advertisements” as that term is defined in 
the Federal Trade Commission Act. In truth and in fact, a four 
ounce portion of respondent’s spaghetti or macaroni prepared for hu- 
man consumption in a manner so as to be palatable provides consider- 
ably more than 103 calories. Furthermore, the directions for prepa- 
ration on the carton or containers of said products include pouring 
over the cooked macaroni, “whatever sauce or gravy you have pre- 
pared” before serving. Such sauce or gravy would ordinarily add 
more calories. Ja Rosa spaghetti with meatballs, La Rosa macaron1 
with shrimp, La Rosa spaghetti with tomato-beef sauce, La Rosa 
macaroni with American cheese, and other combinations mentioned in 
respondent’s advertising would add still more calories. Respondent’s 
products prepared for human consumption are not low calorie foods. 
"They cannot be eaten as desired, without the risk of increasing body 
weight, since increase in body weight normally depends on whether 
more calories have been consumed than are used in energy expended 
over a given period of time. Respondent’s said products prepared for 
human consumption in accordance with directions on the cartons or 
containers and as recommended and as pictured in its advertising will 
not furnish more protein and at the same time less calories than many 
of the other foods with which respondent’s said products are com- 
pared in the advertising, either in four ounce portions or as said foods 
are ordinarily served. Respondent’s said products prepared for hu- 
man consumption are not higher in protein than are many of the foods 
with which said products are compared in respondent’s advertising. 
The protein content of respondent’s cooked macaroni and spaghetti is 
far below that of those foods which are consumed primarily as sources 
of protein such as meat, fish, eggs, and even bread. When served with 
rich sauces or as components of mixed dishes which contain meat or 
cheese or both, the complete dish may be relatively high in protein by 
virtue of the other foods added to the macaroni or spaghetti. At the 
same time the calorie content of the complete dish is correspondingly 
increased. 

Par. 7. The use by respondent of the foregoing false and mislead- 
ing representations disseminated as aforesaid has had and now has the 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that all 
of such statements are true, and to induce a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief to 
purchase respondent’s said products. 
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Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce, within the in- 
tent and meaning of the Federal Trade Commission Act. 


DECISION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
‘Order to File Report of Compliance”, dated April 14, 1955, the initial 
decision in the instant matter of hearing examiner Frank Hier, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY FRANK HIER, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 25, 1955, issued and sub- 
sequently served its complaint on respondent herein, who has its prin- 
cipal place of business at 473 Kent Avenue, Brooklyn, New York, 
New York, and is engaged in the manufacture and sale of macaroni 
and spaghetti. 

On February 21, 1955, there was filed with the Federal Trade 
‘Commission a stipulation between the parties providing for entry of a 
consent order, which stipulation appears of record. By the terms 
thereof respondent admits all the jurisdictional allegations set forth in 
the complaint; stipulates that the record herein may be taken as if 
the Commission had made findings of jurisdictional facts in accord- 
ance with such allegations; stipulates that the agreement is for settle- 
ment purposes only and does not constitute an admission by respondent 
that if it has engaged in any violation of law. The parties to such 
stipulation expressly waive the filing of an answer; a hearing before 
the hearing examiner or the Commission; the making of findings of 
fact or conclusions of law by the hearing examiner or the Commis- 
sion; the filing of exceptions or oral arguments before the Com- 
mission, and all other and further procedure before the hearing ex- 
aminer and the Commission to which respondent may be entitled under 
the Federal Trade Commission Act or the Rules of Practice of the 
Commission. Respondent further agrees therein that the order here- 
inafter entered shall have the same force and effect as if made after a 
full hearing, presentation of evidence, and findings and conclusions 
thereon and specifically waives any and all right, power or privilege 
to challenge or contest the validity of the order entered in accordance 
with the stipulation. The stipulation further provides that it, together 
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with the complaint, shall constitute the entire record herein and that 
the complaint may be used in construing the terms of the afore-men- 
tioned order, which order may be altered, modified or set aside in the 
manner provided by the statute for the orders of the Commission and 
such stipulation further provides that it is subject to approval in ac- 
cordance with Rules V and XXII of the Commission’s Rules of Prac- 
tice and that said order shall have no force and effect unless and until 
it becomes the order of the Commission, 

On the basis of the foregoing, the undersigned hearing examiner 
concludes that this proceeding is in the public interest and in con- 
formity with the action contemplated and agreed upon by such stipula- 
tion makes the following order: 


ORDER 


It is ordered, That the respondent, V. La Rosa & Sons, Ine., a 
corporation and its officers, representatives, agents and employees,. 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of the food products La 
Rosa spaghetti and La Rosa macaroni or of any product of sub- 
stantially similar composition, whether sold under the same names 
or under any other name or names, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated by means of United 
States mails or by any means in commerce as “commerce” is defined 
in the Federal Trade Commission Act, any advertisement which 
represents directly or by implication: 

(a) that any portion or serving of its products will provide an 
amount of calories other than that which will be, in fact, provided 
when such portion or serving is prepared in accordance with respond- 
ent’s directions or recommendations; 

(6) that said products are low calorie foods or may be eaten as 
desired without increasing body weight; 

(c) that said products will at the same time provide more protein 
and fewer calories than other foods with which said products are com- 
pared, unless said representation be true; 

(d) that said products are both high in protein and low in calories. 

2. Disseminating or causing to be disseminated by means of United 
States mails or by any means in commerce as “commerce” is defined 
in the Federal Trade Commission Act, any advertisement which mis- 
represents the amount of calories or protein provided by respondent’s 
products in comparison with other foods, or in any other manner. 

3. Disseminating or causing to be disseminated any advertisement, 
by any means for the purpose of inducing or which is likely to induce 
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directly or indirectly the purchase in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act, of respondent’s said 
products, which advertisement contains any of the representations 
prohibited in Paragraph One hereof or any misrepresentation for- 
bidden in Paragraph Two hereof. 


ORDER TO FILE REPORT OF COMPLIANCE 


It 7s ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by 
said declaratory decision and order of April 14, 1955]. 


908 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 51 F. T. C. 


In THE MATTER OF 
NATIONAL TRAINING SERVICE, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6288. Complaint, Jan. 10, 1955—Decision, Apr. 19, 1955 


Consent order requiring a correspondence school in Greenwich, Conn., selling 
home-study courses for passing Civil Service examinations, to cease repre- 
senting falsely that it was connected with the U. S. Government or the U. s. 
Civil Service Commission and that its agents were representatives thereof, 
that passing its courses was the only way to obtain a Government job and 
that it guaranteed civil service positions near the homes of enrollees, that 
persons solicited were specially selected, etc. 


Before Mr. Abner E. Lipscomb, hearing examiner. 
Mr. William L. Pencke for the Commission. 
Mr, Abraham Berkowitz, of Philadelphia, Pa., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that National Training 
Service, Inc., a corporation, and Michael F. Bell, individually and as 
an officer of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParacrapyH 1. National Training Service, Inc., is a corporation, 
organized and existing under the laws of the State of Connecticut, 
with its principal office and place of business at 84 East Putnam Street, 
Greenwich, Connecticut. 

Respondent Michael F. Bell is an individual and president of said 
corporation. This individual formulates all the policies and controls 
and manages all of the affairs of said corporation. His principal 
office and place of business is the same as that of the corporate re- 
spondent. 

Prior to the date of incorporation of said corporate respondent, said 
individual respondent was President of National Training Service, 
Inc., a New Jersey corporation, with its principal office in Camden, 
New Jersey. Said corporation was dissolved in January, 1953, and 


NATIONAL TRAINING SERVICE, INC., ET AL. 909 
908 Complaint 


prior to said time, said individual respondent formulated, controlled 
and managed all of the affairs and policies of said New J ersey cor- 
poration. 

Par. 2. For more than one year last past respondents have been 
and are now engaged in the sale and distribution of a course of study 
and instructions intended for preparing students thereof for examina- 
tion for certain Civil Service positions in the United States Govern- 
ment, which said course of study is pursued by correspondence through 
the United States mails. Respondents, in the course and conduct of 
said business cause said course of study to be transported from their 
said place of business in the State of Connecticut to purchasers thereof 
located in States other than Connecticut. Prior to January 1, 1953, 
respondent Bell caused said courses of study to be transported as afore- 
said from the then place of business in Camden, New Jersey, to pur- 
chasers located in States other than New Jersey. 

There has been at all times mentioned herein a substantial course of 
trade in said course of instruction so sold and distributed by respond- 
ents in commerce between the various States of the United States. 

Par. 8. In the conduct of said business, as aforesaid, respondents, 
in soliciting prospective purchasers for said course, distribute return 
postal cards to high school graduates in various States of the United 
States on which are made the following representations: 


Do you want to prepare 
for a GOVERNMENT JOB? 


NATIONAL TRAINING SHERVICH 
P. O. BOX 873 
GREENWICH, CONNECTICUT 


CIVIL SERVICE EXAMINATIONS FOR GOVERNMENT JOBS 
ARE ANNOUNCED FREQUENTLY 


Go after one of these jobs—a job that offers you good pay, good hours and a 
good future. Discover the many thousands of real opportunities offered in 
civil service jobs. Get full information on Government Jobs, salaries paid, 
minimum requirements, examinations, etc. You are told where to get official 
application forms, how to fill them in properly, and where to send them for 
best results. You are given all the information you need to successfully pass 
a Civil Service Examination—including examination type questions. Proper 
methods of study for your examination are suggested, with guaranteed results. 


Please furnish me with FREE INFORMATION on how to get a GOYV- 
ERNMENT JOB through civil service examinations. * * * 


Age--sese2 WeLeral toot. Soa YOur Occupation seas eee 
Citizen______ Are You now attending school__________ 
MOUCHTON. aoa se nee ees oa. 


By means of the statements made on said postal cards, respondents 
represent and imply that civil service examinations for positions in 
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the U. S. Government are held frequently; that there are thousands 
of opportunities and many advantages in said service and that re- 
spondents have available all pertinent information with respect there- 
to, including information pertaining to salaries, general requirements 
and the times, places and subjects of examination; and that by pur- 
suing respondents’ methods of instruction, applicants are assured of 
employment in said civil service. 

Par. 4. The representations and implications made by respondents 
as aforesaid are deceptive and misleading. In truth and in fact, 
while examinations for positions in the U. S. Civil Service may be 
announced frequently, and while vacancies do occur in the various 
departments of the U. S. Government, respondents do not have full 
and complete information with respect thereto, and, moreover, cannot 
obtain information which is not available to the general public; 
examinations are held and vacancies filled in accordance with various 
requirements pertaining to the availability of applicants on the regis- 
ters of the various districts, veterans’ preferences, promotions and 
other conditions not within the knowledge of respondents. Regard- 
less of any methods of preparation, respondents cannot guarantee 
employment in the U. S. Civil Service. In addition, the repeated 
reference to government jobs and civil service, as well as the ques- 
tionnaire and return address to “National Training Service” on said 
postal cards imply that respondents are connected with some branch 
or agency of the United States Government, whereas respondents 
operate a private business for profit and are not in any manner con- 
nected with the U. S. Government or any branch thereof. 

Par. 5. In the further course and conduct of said business, as afore- 
said, respondents employ sales agents or representatives who call upon 
prospective purchasers of said course of study. By means of oral state- 
ments made by said sales agents, respondents represent and imply to 
said prospective purchasers of their said course : 

1. That National Training Service, Inc., is connected with, or a 
branch of, or operated by, the United States Civil Service Commission 
or the United States Government ; 

2. That respondents’ sales agents are representatives or employees 
of the United States Civil Service Commission or have some connec- 
tion therewith ; 

3. That said National Training Service, Inc., is a non-profit organi- 
zation sponsored by the Government of the United States, and that 
the money paid by purchasers of said course to respondents is turned 


over to the government by respondents to defray operating expenses 
in connection with said course of study ; 
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| 4. That the taking of respondents’ course is the only way to obtain a 
government job; 

5. That only one or two persons are selected in each town or district, 
or that only those high school graduates having made the highest 
grades are eligible for taking said course; 

6. That National Training Service guarantees or assures positions 
in the U. S. Civil Service to those who pass Civil Service examina- 
tions or that such positions will be at or near the homes of enrollees 
or places selected by them; 

¢. That. unless prospects enroll at the time of the agent’s visit, 
they will lose the opportunity to enroll in said course and for civil 
service employment; 

8. That the taking and passing of a U. S. Civil Service examination 
assures an enrollee immediate employment in such Civil Service; 

9. That the sales agent or some other representative of the school 
would call upon enrollees for the purpose of checking on their progress 
and assist in their studies; 

10. That by obtaining certain civil service jobs enrollees would be 
enabled to keep out of military service. 

Par. 6. All of said statements, representations and implications 
are grossly exaggerated, false and misleading. In truth and in fact: 

1. Respondent National Training Service, Inc., is not connected 
with the U.S. Civil Service Commission in any manner whatever, nor 
is it connected with the United States Government or any branch or 
agency thereof; 

2. Respondents’ sales agents or representatives are not employees, 
or connected with, the United States Civil Service Commission or the 
United States Government or any agency thereof ; 

3. Said corporate respondent is a corporation for profit; it is not 
sponsored by the United States Government, and the money collected 
by it through the sale of training courses is used for the operation 
of said business, and.no part of such money is paid to the United 
States Civil Service Commission or any other agency of said govern- 
ment; 

4, It is not necessary for any person to take respondents’ course of 
study in order to take a civil service examination or obtain a position 
in the United States Civil Service; 

5. Respondents do not select students for any reason and. do not 
restrict enrollment for said course in any manner, but on the contrary, 
accept enrollments from as many students as their said salesmen are 
able to enroll; 

_ 6. Respondents cannot guarantee or assure positions in the U. S. 
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Civil Service to persons who have taken said course of study and 
passed civil service examinations or that such positions will be at 
places or locations selected by said persons; 

7. Refusal to purchase said course of study at the time of the visit 
of respondents’ sales agents does not result in the loss of Opportunity 
to enroll and prepare for or take civil service examinations at a later 
time. 

8. The taking of a civil service examination and becoming eligible 
for employment, does not assure any applicant of immediate employ- 
ment for the reason that the time of employment of eligibles depends 
upon a number of factors, such as their availability in various Civil 
Service Districts, their rating, veterans’ preferences and other condi- 
tions over which neither the respondents nor eligibles have any 
control ; 

9. The salesmen, after having sold said course of study, do not return 
at any time for the purpose of checking the progress made by said 
purchasers or assisting them in their study problems; nor do respond- 
ents send any other agents to said purchasers for such purpose ; 

10. Employment in the United States Civil Service does not enable 
such employee to avoid, or be relieved from, military service in the 
armed forces of the United States. 

Par. 7. In addition to the representations made by respondents’ 
salesmen, as described in Paragraph Five hereof, the impression that 
said agents and said corporate respondent are in some manner con- 
nected with the United States Government is enhanced and increased 
by one or more of the following means: 

The use of the return postal cards as described in Paragraphs Three 
and Four hereof; the display of credentials by salesmen which simu- 
late the official credentials carried by employees or officials in the 
United States Government Service; the display by said salesmen of 
publications by the United States Civil Service Commission entitled 
“Specimen Questions from U. S. Civil Service Examinations” and 
“Working for the U. S. A.,” and other literature resembling official 
publications, and, in that connection, dwelling on civil service work 
and all phases connected therewith, without referring to the corporate 
respondent, National Training Service, Inc. Said practices, together 
with the representations made as aforesaid, induce members of the 
public to subscribe to said course, in the belief that they are dealing 
with some official agency of the U. S. Government. 

In many instances said salesmen fail to explain the terms of the 
enrollment contract or afford prospective purchasers the time to read, 
consider and comprehend said terms; and in some instances said Ps 
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men explain the provision appearing at the bottom of said contract 
to the effect that respondents or their agents are not connected with 
the Government and cannot promise jobs, by stating that as a matter 
of course, no government agency, or any school connected with the 
Civil Service can promise jobs to anyone. 

As a result of said practices said prospects are unable to learn the 
true provisions of said enrollment contract and execute such contract 
in reliance upon the oral representations made by said agents and in 
the belief that they are dealing with some branch of the U. S. Govern- 
ment. 

Par. 8. The use by the respondents of the statements and repre- 
sentations aforesaid has had and now has the tendency and capacity 
to and does confuse, mislead and deceive members of the public into 
the erroneous and mistaken belief that such statements and repre- 
sentations are true and to induce them to purchase respondents’ 
course of study in said commerce on account thereof. 

Par. 9. The aforesaid acts and practices of respondents as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DEcISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated April 19, 1955, the 
initial decision in the instant matter of hearing examiner Abner E. 
Lipscomb, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


The Federal Trade Commission, on January 10, 1955, issued its 
complaint in this proceeding, charging respondents with the dissemi- 
nation, during the year last past, of confusing, misleading and decep- 
tive advertisements concerning their course of study and instruction 
designed for the preparing of students for examinations for certain 
Civil Service positions in the United States Government, in violation 
of the provisions of the Federal Trade Commission Act. 

On February 25, 1955, respondents entered into an agreement with 
counsel supporting the complaint, and pursuant thereto, submitted to 
the Hearing Examiner herein a Stipulation For Consent Order dispos- 
ing of all the issues in this proceeding. 
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Respondent National Training Service, Inc. is identified in the stip- 
ulation as a corporation organized under and existing by virtue of the 
laws of the State of Connecticut, with its office and principal place of 
business at 34 East Putnam Street, Greenwich, Connecticut. Respond- 
ent Michael F. Bell is identified in the stipulation as an individual, 
and as president of said corporation. 

Respondents admit all the jurisdictional allegations set forth in 
the complaint, and agree that the record herein may be taken as if 
the Commission had made findings of jurisdictional facts in accord- 
ance therewith. Respondents, in effect, request the withdrawal of 
their answer, filed on February 7, 1955, and expressly waive hearing 
before the Hearing Examiner or the Commission, the making of find- 
ings of fact or conclusions of law by the Hearing Examiner or the 
Commission, the filing of exceptions and oral argument before the 
Commission, and all further and other proceedings before the Hearing 
Examiner or the Commission to which they may be entitled under the 
Federal Trade Commission Act or the Rules of Practice of the Com- 
mission. 

It is agreed by respondents that the order contained in the stipula- 
tion shall have the same force and effect as if made after full hearing, 
presentation of evidence and findings and conclusions thereon. Re- 
spondents specifically waive any and all right, power or privilege to 
challenge or contest the validity of the order entered in accordance 
with their stipulation. They also agree that said Stipulation For 
Consent Order, together with the complaint, shall constitute the entire 
record in this proceeding, upon which the initial decision shall be 
based. The stipulation sets forth that the complaint herein may be 
used in construing the terms of the aforesaid order, which may be 
altered, modified or set aside in the manner provided by statute for 
orders of the Commission. 

The stipulations further provides that the signing of the Stipulation 
For Consent Order is for settlement purposes only, and does not 
constitute an admission by respondents that they have violated the 
law as alleged in the complaint. 

In view of the facts outlined above, and the further fact that the 
order embodied in said stipulation is identical with the order accom- 
panying the complaint, and is adequate to forbid all the acts and 
practices charged therein, it appears that such order will safeguard 
the public interest to the same extent as could be accomplished by 
full hearing and all other adjudicative proceedings waived in said 

‘stipulation. Accordingly, in consonance with the terms of the afore- 
said stipulation, the Hearing Examiner grants the request for with- 
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drawal of respondents’ answer, accepts the Stipulation For Consent 
Order submitted herein, finds that this proceeding is in the public 
interest, and issues the following order : 

It is sey That respondent, National Training Service, Inc., a 
corporation, and its officers, and Michael F. Bell, individually ae as 
an officer of said corporation, and the SE AR agents, represen- 
tatives and employees, fees or through any corporate or other 
device, i in connection with the offering for sale, sale and distribution, 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of a course of study and instruction intended for pre- 
paring students thereof for examination for civil service positions 
under the United States Government, or any similar courses of study, 
do forthwith cease and desist from: 

1. Representing, directly or by implication: 

(a) ‘Through the use of postal cards or other sales literature, that 
respondents have any information pertaining to the United States 
Civil Service which is not available to the general public; or that 
persons pursuing respondents’ methods of preparation for United 
States Civil Service examinations are assured of employment in said 
service; 

(6) That respondents have any connection with the United States 
Civil Service Commission or any other agency of the United States 
Government; 

(c) That respondents’ sales agents are representatives or employees 
of the United States Civil Service Commission or any other govern- 
ment agency, or have any connection therewith; 

(d) That respondent, National Training Service, Inc., is anything 
other than a business operated for profit or is sponsored by the United 
States Government or Civil Service Commission, or that any money 
paid to it is paid to the United States Civil Service Commission or 
any other United States government agency ; 

(e) That it is necessary for persons seeking United States Civil 
Service positions to take respondents’ course of study in order to 
qualify for or obtain such positions; 

(f) That applicants or prospective purchasers of respondents’ 
course of study are especially selected or that the number of appli- 
cants is restricted ; 

(g) That persons having completed respondents’ course of study 
and passed a civil service examination are guaranteed or assured of 
positions in the United States Civil Service or at locations selected 


by them ; 
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(h) That unless prospective purchasers decided to purchase re- 
spondents’ course of study at the time of the sales agents’ visit, they 
will lose the opportunity to enroll in said course or for civil service 
employment; 

(i) That the taking and passing of a United States Civil Service 
examination assures eligibles of immediate employment in said civil 
service ; 

(j) That sales agents or representatives of respondents give 
personal assistance or instruction at any time after the sale of said 
course of study to purchasers thereof ; 

(k) That persons employed in the United States Civil Service are 
not required to serve in the Armed Forces of the United States. 

2. Inviting or soliciting inquiries by means of postal cards or other 
sales literature in such manner as to imply or suggest that respondents 
have some connection with the United States Civil Service or some 
branch or agency of the United States Government ; 

8. Using credentials resembling official identifications or using or 
displaying official publications of the United States Governement, or 
other books or publications resembling them in such a manner as to 
represent or imply that respondents or their agents are connected 
with the United States Government or any branch thereof; 

4. Soliciting, procuring or accepting contracts for respondents’ 
course of study without permitting prospects to read the same over 
fully and thoroughly. 

It is further ordered, That request for withdrawal of respondents’ 
answer to the complaint herein be, and the same hereby is, granted. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That respondents National Training Service, Inc., a 
corporation, and Michael F. Bell, individually and as an officer of 
said corporation, shall, within sixty (60) days after service upon them 
of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which they have complied with 
the order to cease and desist [as required by said declaratory decision 
and order of April 19, 1955]. 
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-In THE MATrer oF 


RALPH ADAMS ET AL, DOING BUSINESS AS ADAMS 
BROTHERS PRODUCE CoO. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (C) 
OF THE CLAYTON ACT AS AMENDED 


Docket 6263. Complaint, Nov. 16, 1954—Decision, Apr. 21, 1955 


Consent order requiring dealers in fresh fruit, produce, and other food products 
in Birmingham, Ala., to cease receiving and accepting from sellers, com- 
missions, ete., on substantial purchases of food products for their own ac- 
count for resale, in violation of sec. 2 (c) of the Clayton Act as amended. 


. Before Mr. Abner EL. Lipscomb, hearing examiner. 
Mr. Edward 8. Ragsdale and Mr. Cecil. G. Miles for the Commission. 
Pritchard, McCall & Jones, of Birmingham, Ala., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof and hereinafter more 
particularly designated and described, have violated, and are now 
violating the provisions of subsection (c) of Section 2 of the Clayton 
Act (U. S. C. Title 15, Section 13), as amended by the Robinson- 
Patman Act, approved June 19, 1936, hereby issues its complaint stat- 
ing its charges with respect thereto as follows: 

Paracrapy 1. Respondents Ralph Adams, Carl Adams, Sr., Paul 
Adams, Carl Adams, Jr., Hugh Adams, Charles H. Adams, and James 
R. Adams are individuals and copartners doing business as Adams 
Brothers Produce Co. and have their offices and principal place of 
business located at 1703 Morris Avenue, Birmingham, Alabama. The 
individual respondents, as well as the partnership itself, are herein- 
after sometimes referred to as respondents. 

Par, 2. The respondents, individually and as partners trading as 
Adams Brothers Produce Co. for a substantial period of time since 
1939, but more particularly since January 1, 1951, have been and are 
now engaged in the business of buying, selling, and distributing for 
their own account, fresh fruit and produce and other food products, 
hereinafter sometimes referred to as food products. Respondents sell 
and distribute these food products in substantial quantities throughout 
the State of Alabama and, to a lesser extent, in the States of Georgia, 
Mississippi, and Tennessee. Respondents purchase such food products 
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from a number of sellers located in various states other than the state 
in which respondents are located, which sellers ship these food products 
across state lines to respondents at their place of business or to re- 
spondents’ customers when so directed by respondents. Respondents’ 
sales for the past several years have been between $4,000,000 and 
$5,000,000 annually. 

Par. 3. Respondents have for a substantial period of time, but more 
particularly since January 1, 1951, made numerous and substantial 
purchases from at least one of its principal suppliers of fresh fruits 
located in the State of Florida, and pursuant to said purchases, such 
food products have been and are now being shipped and transported 
in commerce by the seller thereof from the respective State of Florida, 
across State lines either to respondents or, pursuant to respondents’ 
instructions and directions, to the respective customers of respondents. 
There has been at all times since January 1, 1951, and is now a constant 
current of trade and commerce in such food products across state lines 
between these respondents and the seller thereof. 

Par. 4. Respondents for a substantial period of time, but more 
particularly since January 1, 1951, in connection with the purchase 
of food products in commerce, as hereinabove alleged and described, 
have received and accepted, and are now receiving and accepting 
directly or indirectly things of value as commissions, brokerages, other 
compensations, and allowances or discounts in lieu thereof from at 
least one such seller from whom respondents make substantial annual 
purchases of said food products in commerce for their own account 
for resale, in the manner and under the circumstances described 
herein. These commissions, brokerages, or discounts in lieu thereof 
are the same, or substantially the same, as allowed by this particular 
seller to its intermediaries or brokers who effect sales for it as principal. 

Par. 5. The foregoing acts and practices of the respondents, and 
each of them, as hereinabove alleged and described violate subsection 
(c) of Section 2 of the Clayton Act as amended by the Robinson- 
Patman Act (U.S.C. Title 15, Section 13). . 


DEcISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated April 21, 1955, the initial 
decision in the instant matter of hearing examiner Abner E. Lips- 
comb, as set out as follows, became on that date the decision of the 
Commission. . f 
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INITIAL DECISION BY ABNER. BE: LIPSCOMB, HEARING EXAMINER 


_ On November 16, 1954, the Federal Trade Commission issued its 
complaint in this proceeding, charging the Respondents with receiving 
and accepting, directly or indirectly, commissions, brokerage fees or 
other compensations, allowances or discounts in lieu thereof from 
sellers in connection with the purchase in commerce of food products 
for their own account, in violation of subsection (c) of Section 2 of 
the Clayton Act, as amended by the Robinson-Patman Act (U.S. C. 
Title 15, Sec. 13). 

Thereafter, on February 28, 1955, Respondents entered ime an 
agreement with counsel supporting the complaint, and, pursuant 
thereto, submitted to the Hearing eat a ci anaplletanen For Con- 
sent Order disposing of all the issues involved in this proceeding. 

Respondents are identified in the stipulation as individuals and co- 
partners doing business as Adams Brothers Produce Co., with their 
office and rein place of business located at 1703 rose Avenue, 
Birmingham, Alabama. 

Respondents admit all the jurisdictional allegations set forth in 
the complaint, and agree that the record herein may be taken as if 
the Commission had made findings of jurisdictional facts in accord- 
ance therewith. 

_ All parties hereto request that the answer of Respondents, hereto- 
fore filed. with the Commission on December 20, 1954, be withdrawn, 
and expressly waive the filing of answer, a hearing before a hearing 
examiner of the Commission, the making of findings as to the facts 
or conclusions of law by the Hearing Examiner or the Commission, 
the filing of exceptions and oral argument before the Commission 
and all further and other procedure before the Hearing Examiner 
and the Commission to which Respondents may be entitled under the 
Clayton Act, as amended, or the Rules of Practice of the Commission. 
It is agreed Sy reek re that the order contained in the stipulation 
shall have the same force and effect as if made after full hearing, 
presentation of evidence and findings and conclusions thereon. Re- 
spondents specifically waive any and all right, power or privilege to 
challenge or contest the validity of such order. 

It is also agreed that said Stipulation For Consent Order together 
with the complaint, shall constitute the entire record in this proceed-. 
ing, upon which the initial decision shall be based. The stipulation 
sets forth that the complaint herein may be used in construing the 
terms of the aforesaid order which may be altered, modified, or set 
aside in the manner provided by statute for orders af the Commission: 
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The stipulation further provides that the signing of the Stipulation 
For Consent Order is for settlement purposes only, and does not con- 
stitute an admission by Respondents of any violation of law alleged in 
the complaint. 

In view of the facts outlined above, and the further fact that the 
order embodied in the aforesaid stipulation is identical with the order 
accompanying the complaint, it appears that such order will safeguard 
the public interest to the same extent as could be accomplished by the 
issuance of an order after full hearing and all other adjudicative proce- 
dure waived in said stipulation. Accordingly, in consonance with 
the terms of the aforesaid stipulation, the Hearing Examiner grants 
the request for withdrawal of Respondents’ answer, accepts the Stipu- 
lation For Consent Order submitted herein, finds that this proceeding 
is in the public interest, and issues the following order : 

It is ordered, That Respondents Ralph Adams, Car] Adams, Sr., 
Paul Adams, Carl Adams, Jr., Hugh Adams, Charles H. Adams, and 
James R. Adams, individually, as copartners doing business as Adams 
Brothers Produce Co. or through any other device, their representa- 
tives, agents, or employees, directly or indirectly, in connection with 
the purchase of food products in commerce, as “commerce” is defined 
in the aforesaid Clayton Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon or in connection with 
any purchase of food products or other commodities for their own ac- 
count, or for the account of Adams Brothers Produce Co., or while act- 
ing for or in behalf of Adams Brothers Produce Co. or any other buyer 
as an intermediary or agent, or subject to the direct or indirect control 
of such buyer. 

Itis further ordered, That the request of all parties hereto, that Re- 
spondents’ answer to the complaint herein be withdrawn, be, and the 
same hereby is, granted. 


ORDER TO FILE REPORT OF COMPLIANCE 


It 7s ordered, That respondents Ralph Adams, Carl Adams, Sr.,, 
Paul Adams, Carl Adams, Jr., Hugh Adams, Charles H, Adams, and 
James R. Adams, individually and as copartners doing business as 
Adams Brothers Produce Co., shall, within sixty (60) days after serv- 
ice upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have 
complied with the order to cease and desist [as required by said declara-. 
tory decision and order of April 21, 1955]. 
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In THE MATTER OF 
UNITED STATES STEEL CORPORATION ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6078. Complaint, Jan. 21, 1953—Decision, Apr. 28, 1955 


Consent order requiring the manufacturers controlling 75% of the domestic 
steel drum business, to cease cooperating in fixing prices for steel drums, 
including the base price for a “standard” drum and extras added to and 
deductions from any base price for variations, etc. 


Before Ur. Abner EF’. Lipscomb, hearing examiner. 

Mr. James I. Rooney, Mr. James S. Kelaher, Mr. Fletcher G. Cohn 
and Ir. Hverette MacIntyre for the Commission. 

Mr. Thomas Lynch, of New York City, and Mr. L. L. Lewis, Mr. 
Merrill Russell, Mr. John C. Bane, Jr. and Reed, Smith, Shaw & 
McClay, of Pittsburgh, Pa., for United States Steel Corp. and United 
States Steel Co. 

Mr. J. Theodore Ross, of Pittsburgh, Pa., for Jones & Laughlin 
Steel Corp. and Jones & Laughlin Barrel Co. 

Mayer, Froedlich, Spiess, Tierney, Brown & Platt, of Chicago, 
Il., for Inland Steel Co. and Inland Steel Container Co. 

Dickler & Halbert, of New York City, for Rheem Manufacturing 
Co. 

Mr. Thomas FP. Patton, Mr. Harold C. Lumb and Mr. William J. 
De Lancey, of Cleveland, Ohio, for Republic Steel Corp. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the parties named 
in the caption hereof, and more particularly described and referred 
to hereinafter as respondents, have violated the provisions of Section 
5 cf said Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges as follows: 

Paracrapn 1. Respondent United States Steel Corporation is a 
New Jersey corporation with its office and principal place of business 
located at 71 Broadway, New York, New York, and through its sub- 
sidiaries is the leading steel producer in the United States. 
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Respondent United States Steel Company is a New Jersey corpora- 
tion and is doing business under the trade name and style of “United 
States Steel Products Division, United States Steel Company,” with 
its office and principal place of business located at 30 Rockefeller 
Plaza, New York, New York, and is a wholly-owned subsidiary and 
under the immediate direction and control of respondent United 
States Steel Corporation. Said respondents are hereinafter referred 
toas“U.S.” 

Respondent Jones & Laughlin Steel Corporation is a Pennsylvania 
corporation with its office and principal place of business located in 
the Jones & Laughlin Building, Pittsburgh, Pennsylvania, and is the 
fourth largest steel producer in the United States. 

Respondent Jones & Laughlin Steel Barrel Company is a New Jer- 
sey corporation with its office and principal place of business located 
at 70 East 45th St., New York, New York, and is a wholly-owned 
subsidiary and under the immediate direction and control of respond- 
ent Jones & Laughlin Steel Corporation. Respondents Jones & 
Laughlin Steel Corporation and Jones & Laughlin Steel Barrel 
Company are hereinafter referred to as “J & L.” 

Respondent Inland Steel Company is a Delaware corporation with 
its office and principal place of business located at 38 South Dearborn 
St., Chicago, Illinois, and is the seventh largest steel producer in the 
United States. 

Respondent Inland Steel Container Company is an Illinois Corpora- 
tion with its office and principal place of business located at 6532 
South Menard Ave., Chicago, Illinois, and is a wholly-owned sub- 
sidiary and under the immediate direction and control of respondent 
Inland Steel Company. Respondents Inland Steel Company and In- 
land Steel Container Company are hereinafter referred to as “In- 
land.” 

Respondent Rheem Manufacturing Company is a California cor- 
poration with its office and principal place of business located in the 
Russ Building, San Francisco, California. Said respondent is here- 
inafter referred to as “Rheem.” 

Republic Steel Corporation is a New Jersey corporation with its 
office and principal place of business located in the Republic Building, 
Cleveland, Ohio, and is doing business under the trade name and style 
of “Niles Steel Products Division, Republic Steel Corporation.” Re- 
public Steel Corporation, hereinafter referred to as “Republic,” is 
the third largest steel producer in the United States. 

Par. 2. Respondents U.S., J & L, Inland, Rheem and Republic are 
engaged in the manufacture and sale, among other products, of steel 
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shipping containers, including steel drums. A steel drum is any single 

walled cylindrical or bilged container of 13 gallons to 110 gallons 

capacity, inclusive, constructed of steel sheet and inclusive of all 

gauges. Steel drums are essential for the transportation of food, 

petroleum, chemical, paint, and other products, many of which are 

vital in the defense mobilization program of the United States Gov- 

ernment. 

Par. 3. Respondents U. S., J & L, Inland, Rheem and Republic 
manufacture steel drums in twenty-four plants, located throughout the 
United States as follows: 
Respondent Plant Location 

Rheem (7 plants) ------+----- Bayonne, New Jersey; Sparrows Point, Mary- 
land; Chicago, Illinois; New Orleans, Lou- 
isiana; Houston, Texas; San Francisco, Cali- 
fornia; and Los Angeles, California. 

Wes ae COmDlancs)) =e 2 oS Sharon, Pennsylvania; Chicago, Illinois; New 
Orleans, Louisiana; Beaumont, Texas; San 
Francisco, California; and Los Angeles, Cali- 
fornia. 

DeSelis(G plants). .2...-t-4.--= Bayonne, New Jersey; Philadelphia, Pennsyl- 
vania; Cleveland, Ohio; N. Kansas City, 
Missouri; West Port Arthur, Texas; and New 
Orleans, Louisiana. 


Inland “(3 plants) _22++-_--__~ Jersey City, New Jersey; Chicago, Illinois; and 
New Orleans, Louisiana. 
Republic.).(2:.plants)2 22-2 4 Niles, Ohio. 


In the course and conduct of their respective businesses, all of said 
respondents for many years last past (respondent United States Steel 
Corporation through its wholly-owned subsidiary United States Steel 
Products Company until December 31, 1951 and thereafter through 
its wholly-owned subsidiary United States Steel. Company, United 
States Steel Products Division) have caused and still cause their 
products, when sold by them, to be transported from the State of 
origin of the shipment to purchasers thereof located in various other 
States of the United States and in the District of Columbia in a regu- 
Jar current and flow of commerce, as “commerce” is defined in the 
Federal Trade Commission Act. pda ei 

Par. 4. Respondent U. S. J & L, and Inland began the manu- 
facture of steel drums about 1939, at which time respondents Rheem 
and Republic were already engaged in the manufacture of said product. 
Prior to 1939, the steel drum industry was regarded as a “small busi- 
ness” industry. Since 1939, respondents U. S., J & L, Inland, Rheem 
and Republic have acquired a major portion of the steel drum business 
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in the United States, and they now control, and for many years past 
have controlled, at least 75 percent thereof. 

Said respondents have the power to dominate and manipulate the 
market in which purchasers must buy steel drums and other shipping 
containers, and to frustrate, destroy, suppress, and eliminate competi- 
tion between themselves. 

Par. 5. ach of said respondents has been and is in competition 
with the others in making or seeking to make sales in commerce within 
the United States of their steel drums, except insofar as said com- 
petition has been adversely affected as hereinafter alleged. 

Par. 6. Steel drums are classified by said respondents into various 
product types according to construction and use. Said types are manu- 
factured in various sizes and gauges. 

For many years past and continuing to the present time, said re- 
spondents have designated and described a specific drum of each prod- 
uct type as “standard.” The specifications for said “standard” drums 
are uniform among respondents and are descriptive of a finished prod- 
uct, including such components thereof as type of head, size and 
location of openings, type of flanges, plugs and gaskets to be inserted 
and type of paint to be applied. 

Said respondents quote “base prices” for the various sizes and 
gauges of drums described as “standard.” Prices for drums other 
than those designated as “standard” are calculated through use of 
pricing factors for “extras” to be added to and “deductions” to be 
made from the “base prices” of “standard” drums. 

The “base prices” of respondents, or adjustments thereto due to 
“extras” or “deductions,” constitute the minimum prices charged by 
said respondents and generally apply to purchases of 200 steel drums 
or more. Said respondents charge higher than minimum prices for 
purchases in lesser quantities, pursuant to published “quantity dif- 
ferential” schedules. 

The “standard” drum specifications, “base prices,” “extras,” “deduc- 
tions,” “quantity differentials,” as well as prices for replacement parts, 
terms and conditions of sale and delivery, and any and all other ele- 
ments of the pricing structure for steel drums of said respondents have 
been and now are substantially the same. 

Par. 7. For many years past and continuing to the present time, 
respondents have been engaged in unfair methods of competition and 
unfair acts and practices in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, in that they have acted, and are still 
acting unlawfully to hinder, suppress, and prevent competition by co- 
operating, combining, agreeing, and entering into and carrying out an 
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understanding and planned common course of action between and 
among themselves with respect to prices, terms and conditions of sale, 
and other pricing practices, in connection with the offering for sale, 
sale and distribution in commerce of steel drums. 

Par. 8. Pursuant to, as part thereof, in furtherance of, and in order 
to make effective the purposes and objectives of the aforesaid coopera- 
tion, combination, agreement, understanding and planned common 
course of action, respondents have formulated, adopted, performed 
and put into effect, among other things, the following acts, practices, 
methods, and policies in connection with the offering for sale, sale and 
distribution in commerce of steel drums: 

1. Agreed to adopt and maintain, and have adopted and maintained 
uniform “standards,” or specifications, for pricing purposes. 

2. Agreed to fix and maintain and have fixed and maintained uni- 
form “base prices” for “standard” steel drums. 

3. Agreed to fix and maintain, and have fixed and maintained uni- 
form pricing factors for “extras” to be added to and “deductions” to be 
made from “base prices” with respect to variations of “standard” steel 
drums. 

4. Agreed to fix and maintain, and have fixed and maintained uni- 
form price differentials for specified quantity purchases of steel drums. 

5. Agreed to fix and maintain, and have fixed and maintained uni- 
form terms and conditions of sale and delivery for steel drums. 

6. Agreed to fix and maintain, and have fixed and maintained uni- 
form prices for replacement parts for steel drums. 

7. Agreed to adopt and maintain, and have adopted and maintained 
the same pricing formula, or mathematical device, for uniformly rig- 
ging prices for steel drums in the manner more particularly set forth 
and alleged hereinafter in Paragraph Nine. 

8. Agreed to utilize, and have utilized said pricing formula, or 
mathematical device, described hereinafter in Paragraph Nine to 
arbitrarily and uniformly enhance, fix and maintain prices for steel 
drums. 

Par. 9. For many years past and continuing to the present time, 
respondents have used an arbitrary formula, or mathematical device, 
for raising and lowering “base prices” for “standard” steel drums. 

As an integral part thereof, respondents publish and use arbitrary 
“differentials,” or pricing factors, ranging from two cents (2¢) per 
drum to twenty cents (20¢) per drum dependent upon the size and 
gauge of each steel drum. 

Respondents utilize these “differentials,” or pricing factors, to cal- 
culate: revisions, either upward or downward, in “base prices.” The 
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‘amounts of said revisions are computed in terms of “differentials.” 
Thus, a revision of one (1) “differential” results in changes in “base 
prices” by the amounts of the published “differentials.” Revisions of 
more or less than one “differential” are readily calculated by multiply- 
‘ing the published “differentials,” or pricing factors, by any desired 
number. Forexample,a price revision of one-half (.5) a “differential” 
is calculated by multiplying the published “differentials” by .5 and a 
price revision of five and one-half (5.5) “differentials” is calculated by 
multiplying the published “differentials” by 5.5. Under said formula, 
or mathematical device, the exact amount of a price revision for any 
particular steel drum is readily ascertainable. 

Respondents are thus enabled, through the common use of the afore- 
said formula, or’ mathematical device, to control the price level 
on steel drums by arbitrarily and uniformly fixing and adjusting “base 
prices,” which form the keystone of the pricing structure for said 
drums, and to which all other elements of price, such as “extras,” 
“deductions” and “quantity differentials” are related, as heretofore 
described in Paragraph Six. 

Par. 10. The aforesaid acts, practices, methods, agreements and 
understandings of respondents as hereinbefore alleged, all and singu- 
larly, are to the prejudice of the public; have a dangerous tendency 
and capacity to hinder, lessen, restrain and eliminate competition be- 
tween and among respondents in the sale of steel drums in commerce 
and actually have hindered, lessened, restrained and eliminated such 
competition; have a dangerous tendency to create and have actually 
created in respondents a monopoly in the sale and distribution of said 
product, and constitute unfair methods of competition and unfair acts 
and practices in commerce within the intent and meaning of Section 
5 of the Federal Trade Commission Act. 


Derctsion or THE CoMMISsION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated April 28, 1955, the initial 
decision in the instant matter of hearing examiner Abner E. Lipscomb, 


as set out as follows, became on that date the decision of the Com- 
mission. 


INITIAL DECISION BY ABNER RB. LIPSCOMB, HEARING EXAMINER 


“On J anuary 21, 19538, the Federal Trade Commission issued its 
complaint in this proceeding, charging the Respondents with unfair 


— 
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methods of competition and unfair acts and practices in commerce, 
by cooperating, combining, agreeing, and entering into and carrying 
out an under Snidlshig and plenndd ebuthiaed course of action. between 
and among themselves with respect to prices, terms and conditions of 
sale, and other pricing practices, in the offering for sale, sale and 
distribution in commerce of steel drums, in violation of the Federal 
Trade Commission Act. 

Thereafter, on March 8,1955, Respondents, by their abil authorized 
attorneys, entered into: an agreement with counsel supporting the 
complaint and, pursuant thereto, submitted to the Hearing Examiner 
a Stipulation F or Consent Order for the purpose of Spee of all 
the issues involved in this proceeding. 

Respondent United States Steel Corporation is identified in the 
stipulation as ‘a corporation, organized, existing and doing business 
under and by virtue of the laws of the State of New Jersey, with its 
office and principal place of business located at No. 71 Broadway, 
New York, New York. 

Respondent Jones & Laughlin Steel Corporation is identified in 
the stipulation as a corporation, organized, existing and doing busi- 
hess under and by virtue of the laws of the State of Pennsylvania, 
with its office and principal place of business located at 401 Liberty 
Avenue, Gateway Center, Pittsburgh, Pennsylvania. 

Respondent Inland Steel Company is identified in the stipulation 
as a corporation, organized, existing and doing business under and 
by virtue of the laws of the State of Delaware, with its office and prin- 
cipal place of business located at 38 South Dearborn Street, Chicago, 
Illinois. 

~ Respondent Rheem Manufacturing Company is identified in the 
stipulation as a corporation, organized, existing and doing business 
under and by virtue of the laws of the State of California, with its 
office and principal place of business located at 801 Chesley Avenue, 
Richmond, California. 

-o Respondent: Republic Steel Corporation is identified in the stipula- 
tion as a corporation, organized, existing and doing business under 
and by virtue of the laws of the State of New Jersey, with its office 
and principal place of business located in the Republic Building, 
Cleveland, Ohio. 

'' Respondents admit all the jurisdictional allegations set forth in the 
complaint, and agree that the record herein may be taken as if the 
Commission had made findings of jurisdictional facts in accordance 
therewith. 
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The stipulation contains a statement that Respondents withdraw 
their answers to the complaint, and, accordingly, their answers shall 
hereafter be considered as withdrawn. 

Respondents also expressly waive the right to file answer herein. 
In addition, they expressly waive hearing before a hearing examiner 
or the Commission, the making of findings as to the facts or conclusions 
of law by the Hearing Examiner or the Commission, the filing of ex- 
ceptions and oral argument before the Commission, and all further 
proceedings before the Hearing Examiner and the Commission to 
which Respondents may be entitled under the provisions of the Federal 
Trade Commission Act or the Rules of Practice of the Commission. 

Respondents agree that the order contained in the stipulation shall 
have the same force and effect as if it were made after full hearing, 
presentation of evidence, and findings and conclusions thereon. Re- 
spondents specifically waive any and all right, power, or privilege 
to challenge or contest the validity of such order. 

It is agreed that said Stipulation For Consent Order, together with 
the complaint, shall constitute the entire record in this proceeding, 
upon which the initial decision shall be based. The stipulation sets 
forth that the complaint herein may be used in construing the terms 
of the aforesaid order, which may be altered, modified, or set aside 
in the manner provided by statute for orders of the Commission. 

The stipulation further provides that the signing of the Stipulation 
For Consent Order is for settlement purposes only, and does not con- 
stitute an admission by Respondents of any violation of law alleged 
in the complaint. 

Counsel supporting the complaint states, in his memorandum sub- 
mitting the Stipulation For Consent Order to the Hearing Examiner, 
that the order contained in the stipulation differs from the order ac- 
companying the complaint. He avers, however, that the order agreed 
upon provides adequate relief from all the violations charged in the 
complaint. 

Included as part of the order presented in the stipulation is a pro- 
vision requiring a report of compliance with the order to cease and 
desist within sixty days from the service thereof upon respondents. 
According to the Commission’s present practice, such orders of com- 
_ pliance are issued by the Commission itself as a part of its notification 
to a respondent that the initial decision of the Hearing Examiner has 
become the decision of the Commission. Observance of this practice 
avoids confusion as to the expiration date of the sixty-day period 
allowed for submission of reports of compliance. Accordingly, no 
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provision concerning the requirement of a report of compliance is in- 
cluded in the order hereinafter issued in this initial decision. 

In view of the above facts, and in the light of the statement presented 
by counsel supporting the complaint, it appears that the order to cease 
and desist contained in the stipulation will safeguard the public 
interest to the same extent as if it had been issued after the completion 
of hearings and all other adjudicative procedure waived in said stipu- 
lation. Accordingly, in consonance with the terms of the aforesaid 
stipulation, the Hearing Examiner accepts the Stipulation For Con- 
sent Order submitted herein; finds that this proceeding is in the public 
interest; and issues the following order: 

It is ordered, That Respondents, United States Steel Corporation, a 
corporation, Jones & Laughlin Steel Corporation, a corporation, In- 
land Steel Company, a corporation, Rheem Manufacturing Company, 
a corporation, and Republic Steel Corporation, a corporation, and 
their respective officers, agents, representatives, and employees, in, or 
in connection with, the offering for sale, sale, and distribution in 
interstate commerce of the steel drums involved in this proceeding, do 
forthwith cease and desist from entering into any planned common 
course of action, understanding or agreement between any two or more 
of said respondents, or between any one or more of said respondents 
and others not parties hereto, and from cooperating in, carrying out, 
or continuing any such planned common course of action, understand- 
ing, or agreement, to do or perform any of the following things: 

(1) Adopting, establishing, fixing, or maintaining prices or any 
element thereof at which steel drums shall be quoted or sold, including 
but not limited to base prices, the extras which shall be added to, or 
the deductions which shall be made from, any base price for any 
specified characteristic, or other conditions of sale ; 

(2) Collecting, compiling, circulating, or exchanging between or 
among respondents, or any of them, any pricing factor, statement of 
pricing method, or extra charges thereto or deductions therefrom for 
any specified characteristic or quantity of steel drums or services con- 
nected therewith used or to be used in computing prices or price quota- 
tions of steel drums; or using, directly or indirectly, as a factor in com- 
puting price quotations or in making, quoting, or charging prices, any 
such factor or method so collected, compiled, circulated, or exchanged ; 

(3) Quoting or selling steel drums at prices calculated or deter- 
mined pursuant to, or in accordance with, any system or formula which 
produces identical price quotations or prices or delivered costs, or 
which establishes a fixed relationship among price quotations or prices 
or delivered costs, or which prevents purchasers from securing any 
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advantage in price in dealing with one or more of the respondents as 
against any of the other respondents. 

It is further ordered, That each of the respondents do forthwith 
cease and desist from acting, individually or otherwise, so as knowingly 
to contribute to the maintenance or operation of any planned common 
course of action, understanding, or agreement between and among any 
two or more of the respondents or between any one or more of them 
and others not parties hereto through the commission of any of the 
acts, practices, or things prohibited by subparagraphs (1) through (3) 
of paragraph I of this order. 

Provided, however, That in interpreting and construing the. fore- 
going provisions of this order, it is understood that: 

(1) The Federal Trade Commission is not considering evidence of 
uniformity of prices or any element thereof of two or more sellers at 
any destination or destinations alone and without more as showing @ 
violation of law; 

(2) The Federal Trade Commission construes the phrase “planned 
common course of action” and the word “continuing” contained in this 
order as interpreted by the Supreme Court in #7 v. Cement Institute, 
333 U. S. 683, at page 728, and by the court in American Chain & 
Cable Co.v. FTC (CA 4th 1944), 139 F. 2d 622; 

(3) The Federal Trade Commission is not acting to prohibit or 
interfere with delivered pricing or freight absorption as such when 
innocently and independently pursued, regularly or otherwise, with 
the result of promoting competition. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That respondents United States Steel Corporation, 
Jones & Laughlin Steel Corporation, Inland Steel Company, Rheem 
Manufacturing Company, and Republic Steel Corporation, corpora- 
tions, shall, within sixty (60) days after service upon them of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with the 
order to cease and desist [as required by said declaratory decision and 
order of April 28, 1955]. pee hie 
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ORDER, OPINIONS, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (A) 
OF THE CLAYTON ACT AS AMENDED 


Docket 5723. Complaint, Dec. 20, 1949-—Decision, Apr. 29, 1955 


Order requiring a manufacturer of automotive replacement parts in St. Louis, 
Mo., to cease discriminating in price between different customers by selling 
its products of like grade and quality at higher and less favorable prices to 
numerous small businessmen than to their larger competitors, in violation 
of sec. 2 (a) of the Clayton Act as amended. 


Before Mr. Karl J. Kolb, hearing examiner. 

Mr. Eldon P. Schrup, Mr. James FE, Corkey and Mr. Francis C. 
Mayer for the Commission. 

Mr. Edwin S. D. Butterfield, of Chicago, Il., Halfpenny, Hahn & 
Cassedy, of Washington, D. C., and Rosenblum, Mellitz & Frank, of 
St. Louis, Mo., for respondent. 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


This proceeding is before the undersigned Hearing Examiner for 
final consideration on the complaint, answer thereto, testimony and 
other evidence, and proposed findings as to the facts and. conclusions 
presented by counsel. 

1. The complaint in this proceeding charges that the respondent 
Moog Industries, Inc., has discriminated in price between different 
purchasers of its products in violation of subsection (a) of Section 2 
of the Clayton Act, as amended by the Robinson-Patman Act (U.S.C. 
title 15, section 13). 

2. The price differentials which are charged to be in violation of 
the Clayton Act arise from respondent’s pricing practices, involving 
the granting of an annual retroactive volume rebate to its customers 
and also in the granting of such retroactive volume rebate to group 
purchasers on the basis of their aggregate purchases instead of upon 
the individual purchases of the members. 

3. The general system of pricing used by the respondent, as de- 
veloped by the record, and the variations therefrom in the case of 
group buyers, is not disputed by the respondent but. was instead de- 
fended on the basis that the merchandise sold by the respondent to 
its various customers was not of like grade and quality; that the 
pricing practices of respondent has not resulted in any injury to 
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competition; and that respondent’s prices, discounts and allowances 
were made to meet competition. No attempt was made by respondent 
to justify its price differentials on the basis of differences in cost of 
manufacture, sale or delivery. Evidence as to primary line injury 
to competition between respondent and its competitors is not sufficient 
to warrant any finding, and consideration of this matter must be 
limited to secondary line injury to competing customers of the re- 
- spondent. 

4, Respondent Moog Industries, Inc., is a Missouri corporation with 
its principal office and place of business located at 6650 Easton Avenue, 
St. Louis, Missouri, with selling and distributing subsidiaries known 
as the St. Louis Spring Suspension Service Company of Texas, Moog 
Industries, Inc., of Tennessee, Moog Industries, Inc., of Colorado, and 
St. Louis Spring Suspension Service Company of Nebraska. 

5. Since June 1936, the respondent has been engaged in the manu- 
facture and in the sale and distribution in interstate commerce of 
automotive replacement parts, consisting of coil action parts, leaf 
springs, coil springs, chassis parts, piston rings and other related 
items in competition with other concerns who were also engaged in 
the sale and distribution of similar products in interstate commerce. 

6. The market in automotive replacement parts is highly com- 
petitive. The amount of business transacted by the respondent in the 
replacement parts field is substantial. In an advertising circular dis- 
tributed by respondent to its customers in 1949, it was stated “The 
company with a small beginning back in 1919, has become one of the 
country’s large industries and recently consolidated its manufacturing 
divisions: St. Louis Spring Co., Moog Coil Action Parts Co., and Moog: 
Piston Ring Company, into Moog Industries, Inc.” The respondent 
sells its products in every state of the United States and in 1950 main- 
tained 25 branches and warehouses in the principal cities. 

7. The respondent, during the times mentioned herein, has sold its 
replacement parts to jobbers, who were designated by the respondent 
as distributors, who resold such products to garages, service stations, 
fleet owners and to other jobbers. The respondent separated its prod- 
ucts into three classifications (a) leaf spring line, which consists of 
leaf springs, coil springs, tie rod ends, shackles and kingbolts; (b) 
coil action line, which consists of front wheel spring assembly parts 
exclusive of coil springs; and (c) piston ring line. A portion of the 
replacement parts in each of these lines was sold in the form of kits: 
or packages containing complete unit installations for various makes: 
of cars. From time to time respondent issued its distributor’s price 
list on each of these lines which listed the basic prices used by the 
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respondent in the sale and distribution of its various replacement 
parts. Any discounts, allowances or rebates were off said distributor’s 
price list. Respondent also from time to time issued suggested resale 
price lists for use by distributors and dealers in the resale of respond- 
ent’s products. During the year 1949, respondent sold approximately 
1,200 coil action accounts, 800 leaf spring and chassis parts accounts, 
and 400 piston ring accounts. In relation to total sales, the leaf spring 
line and coil action line have always predominated with the piston 
ring line accounting for a small proportion of the total overall sales. 

8. The net purchase price paid by distributors for respondent’s 
products is the purchase price paid subject to and following all ap- 
plicable rebates, discounts and allowances. The automotive replace- 
ment parts sold and distributed by respondent were all of one grade 
and quality. Respondent sold such products of like grade and quality 
to its distributors at varying net prices. Such distributors of re- 
spondent were competitively engaged in the resale of respondent’s re- 
placement parts in the various territories and places where such 
distributors carried on their businesses. 

9. The annual volume rebates, provided for in respondent’s pricing 
plan, were incorporated in, and made a part of, its distributor franchise 
agreement. The volume rebate on the coil action line and the piston 
ring line has been a retroactive volume rebate in substantially the 
same amount since 1947. Prior to July 1, 1949, respondent allowed a 
non-retroactive rebate on its leaf spring line, but subsequent thereto 
had granted a retroactive volume rebate. The retroactive volume re- 
bates as set out in respondent’s franchise agreements with its distribu- 
tors are as follows: 

COIL ACTION PARTS 


1 
Nte purchases during each fiscal year | Retroactive |} Net purchases during each fiscal year |Retroactive 


rebate rebate 

Percent Percent 
meer OOUbe tee fi ik eer None || $15,000-$17,499___-____---__------_----_- 14 
RTOS 4 900. = 228 See 8 ee 8 oe ee 5 || $17,500-$19,0095. 2 siiccucce vi ctiyal! 15 
OUR S714400_ bite OL cht e oc eect bee 7% || $20,000-$22,499_-___ __2_-_-_--_-__-__--_-- 16 
7,500 S0s900 pra ee 9 $22, 800-624, 990 a a ee 17 
S10, 000 p12 aggre ont tO it it ee 10” || $25,000=$27; 409 2 Ss 2 serene ae ee 18 


$12, 500-Si4s 990 T9y PS 88 Zien es 127) :$27, 000, 8N0) OVEL- s=- sao seo25 26 cc ode 19 


PISTON RING LINE 


: Percent Percent 
Wider $2,000 42252 - 2 2 . wee  ee ee None || $9,000-$9,999_.-__-_-_------------------ 13 
BOM 02; 000 = exes ee Pe oot ese 2:\|.$10; 000-090 2s 8 ed ee scene 14 
4 5 || $12,000-$14,999_ 15 
7 || $15,000-$17,999_ 16 
9 || $18,000-$20,999-_ 17 
HOM e hot 0002624000 sae sees eee eae 18. 
$7;000=$7,9904. .. - s222--.-£220- he 54 11 || $25,000-$29,999_____--_-._.-------1------ 19 


SOON nS 5 G00) eens oe ee es rete 127i $30, 000amd Overs. s5 bos eee 20. 
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LEAF. SPRING?LINE, INCLUDING COIL SPRINGS AND CHASSIS PARTS 


Percent Percent 
None }} $11,000-$14,999----.--- ee a. ae > - 11 
5-|| $15,000-$19, 999_--_------------+---=--- 12 
7 ||, $20,000-$27,499.--:------=----------+--- 13, 
9! |} '$27, 600-$34;900- 2222 2 =: Sess Sse 14 
10. ||. $35,000 and over___-+----------------=- 15 


Tn addition to the above volume rebate, the respondent allowed a 10 
percent warehousing and redistributing commission to distributors 
who resold respondent’s products to other jobbers who had been ap- 
proved by the respondent, provided the combined earnings of the 
warehousing and redistributing commission and the volume rebate 
on any line cannot exceed the earnings figured at the maximum rebate 
for that line. The retroactive volume rebate was paid by respondent 
on all purchases of the distributor including merchandise resold by 
the distributor to other jobbers. 

10. Under the retroactive rebate plan, purchasers were granted and 
received rebates on all their individual purchases according to the re- 
bate bracket applicable to their total annual purchases. Any in- 
dividual purchase price was retroactively determined by the total 
of all purchases during the year according to the terms of the re- 
troactive rebate plan. 

11. The amounts involved in the granting by respondent of the 
volume rebates were substantial and reflect the importance which was 
attached to said rebates by the various purchasers. Rebates were 
granted by respondent and received by some, but not all, the pur- 
chasers of the coil action line for the following years in the following 
amounts: 


GOT i ae ee ee eal $163, 392. 66 
iC RC Ah eR aemeaplent sori matraminc ss. 208, 478. 53 
OE ease lai Aide SM. BER Le 106, 255. 91 


Rebates were also granted by respondent and received by some, but 
not all, the purchasers of the piston ring line for the following years 
in the following amounts: 


OAT S33 SIN STEE Sa See ee a ie rs ee $57, 561. 89 
LO4 Sees satan NO De OE Te DBs ee eee 21, 011.19 
5 8! C1) eke papa RSs cymes ence ah eee 22, 380. 88 


Rebates were likewise granted by respondent and received by some, 
but not all, purchasers on purchases of the leaf spring line in the year 
1950 in the amount of $81,300. 
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12. During the year 1949, respondent sold its products to jobber 
members of various group buying organizations, entering into the 
Moog distributor’s franchise agreement. Sales were made during 
1949 to members of the following group buying organizations: 


Name Address 
‘Ark-La-Tex Warehouse Distributors, Inc__------ Marshall, Texas 
Associated Parts Company_--__~___=_-_-_-i-4-= Somerville, Mass. 
Automotive Jobbers, Inec___-~-----++----+----+- Cleveland, Ohio 
Automotive Parts Distributors, Inc__------------_- Athens, Ga. 
Automotive. Southwest, In@siso.-Vsetend aoe Dallas, Texas 
(CER IOT. STE CC 1 Cee ae SE ee ae Greenwood, Miss. 
Metropolitan Automotive Wholesalers____-----~ New York, N. Y. 
Mid-South. Distributors, Inc __==.—__-.____ Memphis, Tenn. 
Mid-West Warehouse Distributors_____--------+ Kansas City, Mo. 
Ozburn-Crow i& Yantis| Cosect- seu. ---_.-=-= Memphis, Tenn. 
DEX Shales. A SSOCLALGS. Le a eae Boston, Mass. 
Southern California-Jobbers, Inc_....----------- Los Angeles, Calif. 
Southwest Automotive Distributors____.______-_- Los Angeles, Calif. 
Southwestern Warehouse Distributors__-__-----~ Dallas, Texas 
Warehouse Distributors, Inec___---------------- Chattanooga, Tenn. 


13. The purchase procedure in a group buying operation provided 
for the forwarding of purchase orders by the individual jobber mem- 
ber to the seller directly or through the group office. Merchandise so 
ordered was shipped by the respondent direct to the individual jobber 
member with billing for same being directed to the group office. 
Monthly settlements were made between respondent and the group 
office for the aggregate purchase orders of all the jobber members so 
received and each jobber member also settles monthly with the group 
office for his own individual purchases so made. The annual volume 
rebate allowed by the respondent was based upon the aggregate pur- 
chases of the group members and was paid to the group office, which 
in turn distributed such volume rebate to the jobber members in 
proportion to the amount of such jobber’s individual purchases. The 
rebates and discounts, as shown by the tabulations in evidence, were 
granted and allowed by respondent to each individual member of the 
said buying groups on the basis of the total purchases of all the mem- 
bers irrespective of whether or not the amount of such individual mem- 
ber’s purchases met with the requirements of any particular bracket 
of respondent’s volume rebate schedules set forth in the respondent’s 
distributors’ franchise agreement. The group buying organization was 
in reality a bookkeeping device for the collection of rebates, discounts 
and allowances received from sellers on purchases made by its jobber 
members. Such jobber members, in fact, purchase their requirements 
of respondent’s products direct from the respondent and at the same 
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time receive a more favorable price or higher rebate based upon the 
combined purchases of all of the members. 

14. Illustrative of the monetary benefits derived by the individual 
jobber member of such group buying organizations, as opposed to 
those individual purchasers buying without the benefits of such group 
consolidation of purchases is the following tabulation taken from 
Commission’s Exhibits 21-V and 21-W, dealing with the transactions 
between respondent and the Mid-South Distributors, Ine. : 


Automotive jobber ‘‘group-buying”’ method of purchasing 


SP. 


Manufacturer’s published discount 1 2 3 4 5 6 
schedule to trade 
Actual net |Manufac-}|Manufac-|Manufac-|Manufac- 
purchases each |_ turer’s turer’s turer’s turer’s Actual 
Retro- |member iobber| schedule | schedule | ‘“group”’ | ‘‘group”’ price 
Net purchases active discount | discount | discount ! discount |difference 
rebate rateappli-| amount rate amount 
cable due paid 
Percent Percent 
1. $1, 369. 08 5 $68. 45 19 | $260. 13 $191. 68 
Percent 2.- ~ 2,408. 24 5 120. 41 19 457. 57 337. 16 
Under $1,000. gus=:'2- enee None 3. 1, 530.00 5 76. 50 19 290. 70 214. 20 
$1,000-$4,999_______ Sex! 5 4. 585. 96 W606 Sl o-cadeedee- 19 111.33 111.33 | 
$5,000-$7,499-___ Pao 714) 5. 2,594.97 5 129. 75 19 493. 05 363. 30 
$7,500-$9,999___ meek 6 1, 483. 65 5 74.18 19 281. 89 207.71 
$10,000-$12,499_ og 10 7. 93,728.45 5 186. 42 19 708. 41 521. 99 
$12,500-$14,999___________- 12 8. 6, 656. 06 7% 609. 20 19 | 1, 264.65 655. 45 
$15,000-$17,499._______.__- 14 9. 2,759.69 5 137. 98 19 524. 34 386. 36 
$17,500-$19,999-_.__1--=___ 15 10. 3, 440. 61 5 172.03 19 653. 72 481. 69 
$20,000-$22,499_._-_______= 16 Li. + 1-492. '70. 5 74. 64 19 283. 61 208, 97 
$22,500-$24,999_________.__ 17 12. 750. 92 None |_.--.-/--- 19 142. 67 142. 67 
$25,000-$27,499____________ 18 13. 3, 610. 53 5 180. 53 19 686. 00 505. 47 
$27,500 and over__-_------- 19 14. 1,072.02 5 53. 60 19 203. 68 150. 08 
Motels sL200he _ CLIP ste 83, 482. 88 |_--.--_.-- 1, 883. 69 |___._..--- 6,361.75 | 4, 478.06 


15. In following the pricing practices hereinabove described, re- 
spondent has discriminated in price by means of rebates allowed by it 
in. the sale of its various automotive products and related items as 
between respondent’s competing distributors and also between respond- 
ent’s distributors and competing group buying jobbers, and the effect 
of such discriminations may be to substantially lessen, injure, destroy 
or prevent competition between customers receiving the benefit of said 
discriminations and the customers who do not receive the benefit of 
such discriminations. 

16. The respondent did not grant exclusive territory to any of its 
customers and has had more than one distributor in various trade 
areas who were, in fact, in competition with each other and also in 
competition with group buying jobbers, who sold respondent’s replace- 
ment parts to dealers and other purchasers in their respective trade 
areas. The price discriminations received by some distributors as 
compared with others, competing with them in the same trade area, as 
a result of respondent’s pricing plan, is shown by a number of tabula- 


re 
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‘tions taken from the respondent’s books and records which were re- 
ceived in evidence as Commission’s Exhibits 61 through 79-G, inclu- 
‘sive. These tabulations show the prices paid and the rebates received 
by purchasers located in various trade areas throughout the United 
States during the years 1947 through 1950. Testimony was taken of 
distributors of the respondent in four trading areas, as shown on the 
‘ttabulations—New Orleans, Memphis, Denver, and Dallas. The 
amounts purchased by the distributors in these areas and the discounts 
and rebates received by them on both the leaf spring line and the coil 
action line are as follows: 


LEAF SPRING, COIL SPRING AND CHASSIS PARTS LINE 


Name of purchaser Net pur- Amount Percent- 
chases ages 
New Orleans: 
GireimoreA tt Oe Vit C1 a a as eee ie he $3, 373. 71 $472. 32 14,00 
etTPONOnaSsis oc Spring WOO... 2024 =o eed odes one 1, 687. 68 84. 38 5.00 
MomliersmhriCKstOllSAles INC. 2 oe eben ee ae 447.30 22. 36 5.00 
Memphis: 
Mi SeMLorris OO} s. < 5 ees 5 oho oe tenn 5, 301. 09 792. 84 14, 96 
iby eiaen poor ar Cates) FOS Ano 35a b een seanes Sete 2h ee 14, 681.31 2, 201. 12 14.99 
NeEpe @ouk Auto Wracitine’ C Olona scent eae 1, 260. 25 189. 04 15.00 
menlors. Lruckstell. Sales; Inti_+ -2-s= 4 2 a5 ee Le 922. 54 46.13 5.00 
TMC TCCC=IV OOS DEINE CO. ko a at ee eo oe 26, 230. 04 3, 409. 91 13.00 
“Dallas: ‘ 
IATELOTHOLIVeZADDUARCO, OOF, «an me oe he ee nm nee 216. 63 26. 00 12.00 
Nrotorncupply.Co-.of Dallas" ..2 <2. 2635-222 deat kee esse 1, 301. 62 156. 19 12.00 
maieMmcny Gear. bars Gove eon bn ae ae ene oe 553.76 74, 59 13. 47 
Deny; AUOMOOLG SUD Pl yo sean eee Le Sea 955. 42 143. 31 15. 00 
PIOUMCNSON A UUOIPATtCs.. 20) ooo ein oa nb oon ae ae weg eh ae A ia eee |e sa 
‘Truett-Worrell Spring & Aligning- -~...--...._----=2<------1--2- 4, 090. 16 298. 15 7.29 


1 Greiner Auto Parts Co. was a member of Cotton States Inc., a group buying organization; Mills-Morris 
*Co., a member of Mid-South Distributors, Inc.; Ozburn-Abston & Co., a member of Ozburn-Crow & Yantis 
‘Co.; Automotive Appliance Co. and Motor Supply Co. of Dallas, members of Ark-La-Tex Warehouse 


Distributors, Inc.; American Gear & Parts Co,, a member of Automotive Southwest, Inc.; and Terry 
Automotive Supply, a member of Southwestern Warehouse Distributors. 


COIL ACTION LINE 


Net purchase 


after deducting 
Name of purchaser cash discount | Amount of | Percentage 
and excise tax rebate 
and other 
eredits 
New Orleans: Percent 
Auto Spring & Brake Serv.--- $5, 765. 40 $432. 41 
Auto Chassis & Spring Co---- DUG. 30 Waar uRC eT Es se2 
Auto Shock Absorber Sales- ---- 1, 241. 69 2 66. 69 6 
Greiner Auto Parts €o.!) 2022.2 sagt) Ee eos oe es 749. 88 67. 48 9 
Memphis: ; 
J. B. Cook Auto & Machine Co-_---_------------------------ 1, 643. 60 164. 36 10 
McKee-Moog Spring Co-_----------------------------------- 5, 497. 27 412. 30 7 
Ozpurn-Aibston Oo. 2b esas hess Bea ae estes a ss-- 9, 101. 10 1, 729. 21 19 
NVEiISVEOTISMOO de so6 ol oe eee 1, 546, 91 247. 51 16 
Denver: 
Foster Auto Supply Co___----+-----=-------------+-=+---+-- 56. 83 2 10. 83 17 
Steckel Auto Supply Co___----------------------+---------- 2, 646. 06 132. 30 5 
B. K. Sweeney Elec. Co___---==---- —- 3, 548. 45 177. 42 5 
Western Spring Service Co.!__..---------------------------- HOQUG SA Pees Eas eee 


1 Greiner Auto Parts Co. was a member of Cotton States Inc., a group buying organization; Ozburn- 
Abston Co., a member of Ozburn-Crow & Yantis Co.; and Mills-Morris Co., a member of Mid-South 


Distributors, Inc. 
2 Computed on ‘‘Net Sales” before deducting ‘‘Cash Discount” and ‘Excise Tax.” 
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There is nothing in the record to indicate that the above trading 
areas are unique or different from other trading areas where respond- 
ent sells its products at differing prices. It is therefore concluded 
that competitive conditions shown to exist in these four areas, with 
respect to purchase and resale of respondent’s products are typical 
and representative of the other areas in the United States and that 
respondent’s distributors reselling respondent’s products in the same 
trading area are in competition with each other in the resale of such 
products. 

18. The inequities arising from the annual volume rebate plan based 
solely on total yearly purchases and which completely ignores the size 
and quantity of individual purchases. is illustrated by Commission’s 
Exhibit 69 which is set out as follows: 


D. 8723—Moog Industries, Inc. 


Summary by discount brackets of number of customers and average annual coil action purchases—1947, 
1948, and 1949] 


1947 1948 1949 
Net purchases Rebate 
Number | Average | Number | Average | Number | Average 
of cus- annual of cus- annual of cus- annual 
tomers pur- tomers pur- tomers pur- 
chases chases chases 
Percent 
Winder'$i,, 000 so22 255° 225 toa None 
SIS000-$4, 0002 Sees =. oko 5 369 $2, 238 426 $2, 143 352 $1, 911 
$5,000=$ 7,400 orescence erent 7% 38 6, 235 59 5, 895 27 5, 499 
$7,500-$9,999.___ 9 22 8, 279 26 7, 705 4 8, 372 
$10,000-$12,499__ 10 8 11, 031 8 8,770 6 10, 660 
$12,500-$14,999__ 12 5 18, 676 10 11, 945 4 13, 667 
$15, $11,400) 2 2 gto see ce, 14 2 16, 237 2 18, 715 5 9, 277 
SUT, D00-S10, 000) c8s---eacaeee 15 3 18, 966 5 15, 138 2 18, 735 
$20,000-$22,499____.......-=..--.- 16 1 20, 940 Wee OC cee eeee 
$22,500-$24,909_........-_..._-.- 17 1 22, 734 1 22, 987 1 28, 444 
$25,000-$27,499_.-..-....-=...-. 18 Ons feo he Uf a 1 26, 887 
$27,500 and over__-=.--.-=-+---=- 19 7 38, 488 ll 36, 065. 5. 33, 471 


This exhibit shows that in 1947, 456 purchasers participated in the 
rebate plan on coil action line sales; in 1948, 557 purchasers partici- 
pated; and in 1949, 407 purchasers participated in the rebate plan. 
In none of the years selected did as many as half of the purchasers 
from respondent receive a rebate on their purchases, and for the most 
part, only approximately one-third of the purchasers from respondent 
were favored with the lower prices resulting from the granting of said 
rebates. 

19. The record, based upon the tabulations in evidence in this pro- 
ceeding, disclosed substantial differences in the net purchase prices 
paid by competing purchasers of respondent’s products for resale. 
The substantiality of the amount represented by such price differences 
with relation to the purchasers’ net profit margin is conclusively shown 
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when compared with the competitive effect of the amount represented 
by the 2 percent cash discount. Distributors of respondent, who testi- 
fied in this proceeding, stated that they invariably took advantage of 
the 2 percent cash discount as being essential in the conduct of their 
respective businesses and that such discount reduced the cost of ac- 
quisition of respondent’s products. This 2 percent reduction in cost of 
acquisition is substantial and may account for a substantial portion of 
the margin of profit. One jobber of respondent, ranking third or 
fourth in the Dallas, Texas, trade area, testified that the overall net 
profit for his company ran less than 4 percent. By the very nature of 
the business operated by the various jobber customers of respondent 
their profit was necessarily based upon an accumulation of smal] mar- 
gins of profit on many items. Some of the witnesses handled 15 to 75 
lines, involving an aggregate of thousands of items. Practically all 
of respondent’s jobber customers extend the same cash discount they 
receive to their customers, however, on a mark-up of acquisition cost, 
the discount actually given by such customer to its purchaser on resale 
will be greater than the 2 percent cash discount. 

20. In the course of this proceeding it was the contention of the re- 
spondent that no injury to competition existed by reason of respond- 
ent’s pricing practices because its customers generally followed the sug- 
gested resale price lists, issued by the respondent, in the resale to their 
respective customers. In support of this contention, the respondent 
introduced testimony of a number of distributors that they had not 
suffered any injury by reason of differing or higher prices paid by 
them as compared with prices paid by competitors in their respective 
trade areas. On cross-examination, these witnesses admitted that their 
reasons for stating that they had not been competitively injured was 
due to the fact that their competitors all followed the suggested resale 
price of the respondent and that there was no price competition in their 
particular trade areas. 

91. The fact that price competition may have been eliminated in 
some areas because of uniformity of resale price does not eliminate 
the question of injury to competition. Any saving or advantage in 
price obtained by one competitor as against another increases his 
mazgin of profit, permits additional services to be extended to cus- 
tomers, the use of additional salesmen, the carrying of larger and 
more varied stocks, and the establishment of branch houses for ex- 
pansion of the business. While price competition among customers 
‘was more or less non-existent, except in isolated instances, in the areas 
where testimony was taken, the possibility of price competition is 
ever present where lower prices to certain competing customers exists. 
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22. The contention by the respondents that no injury to competition 
can be proven or inferred where the discriminatory discount has not 
been used to reduce the sale price, is without merit as a defense in this 
proceeding and has been so held by the United States Supreme Court- 
In F. 7. C. v. Morton Salt Company, 334 U.S. 37, the Supreme Court 
held that where purchasers, buying and competing in the resale of the 
same merchandise, are charged different prices therefor, the conclusion: 
is inescapable that injury to the competitive efforts of the unfavored 
purchasers is present. In this connection the Court said, “It would 
greatly handicap effective enforcement of the Act to require testimony 
to show that which we believe to be self-evident, namely, that there 
is a ‘reasonable possibility’ that competition may be adversely affected 
by a practice under which manufacturers and producers sell their 
goods to some customers substantially cheaper than they sell like 
goods to the competitors of these customers. This showing in itself 
is sufficient to justify our conclusion that the Commission’s findings of 
injury to competition were adequately supported by evidence.” In 
the present case the evidence more than meets this test. 

23. It was also contended by the respondent that the replacement 
parts sold by it to competing customers have not been shown to be of 
like grade and quality, and as a basis for this contention respondent 
has taken the position that such parts to be of like grade and quality, 
under Section 2 (a) of the Clayton Act, must pass the test of inter- 
changeability. This would, in effect, be saying that merchandise to 
be of like grade and quality must be identical. If Congress had in- 
tended to so require it would have said so. We do not have here differ- 
ent grades of merchandise designed to sell at different price levels, such 
as first quality line and a second or inferior quality line. All of re+ 
spondent’s products are of the same grade and quality. 

24. Respondent’s distributors purchased respondent’s replacement 
parts, not as individual items, but as part of a line designed to supply 
the needs of garages and others engaged in the repair of motor ve- 
hicles. The respondent has grouped its automotive replacement parts 
for discount purposes into three separate categories which are referred 
to as respondent's coil action line, leaf spring line and piston ring line. 
Each one of these lines carries a separate and different retroactive 
volume rebate. Respondent has made the selection of the parts to go 
into the various lines, and the rebates granted to purchasers of such 
lines apply to each and every item in the line. Having grouped its 
parts for discount purposes, the respondent cannot logically contend 
that items within the group are not of like grade and quality, or that 
distributors in the same trade area, who purchase items within the 
group for resale, are not competitive. 
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25. The Robinson-Patman Act is an antitrust statute designed to 
preserve equal competitive opportunity. Respondent’s contention of 
interchangeability places the existence of like grade and quality solely 
on functional similarity and thereby ignores the effect upon competi- 
tive opportunity. When the respondent sells replacement parts, classi- 
fied into the three lines described above, to its distributors, who resell 
in competition with each other in their respective trade areas, the 
functional similarity of the individual items in each class is no longer 
of consequence because from a competitive standpoint they are all of 
like grade and quality. It also appears from the record that distribu- 
tors in order to supply the needs of their garage customers would 
purchase substantially all of the items in respondent’s various lines 
over a period of time, their purchases of the items being dependent 
upon the demands of their customers. It must accordingly be con- 
cluded that the discriminations in price herein found were, in fact, 
made in connection with the sale and distribution of merchandise of 
like grade and quality and that the defense that such products must 
pass the test of interchangeability is without merit. 

26. The respondent in its answer did not assert a defense of meeting 
competition under Section 2 (b) of the Clayton Act and did not re- 
quest a finding on this issue in its proposed findings submitted to the 
Hearing Examiner. However, the attorney for the respondent did 
‘announce on the record that he intended to introduce testimony on 
the defense of meeting competition. While respondent did consider 
and compare competitors’ prices in preparing its price list, the price 
differentials and the discriminations in price did not occur from the 
use of the price list or deviations from such price list to individual 
customers, but instead arose out of the pricing practice involved in 
the use of a pricing plan consisting principally of a non-retroactive 
volume rebate. There is no evidence that the respondent either met 
the price of a competitor or any rebate or discount schedule used by 
a. competitor. In fact, there was no uniformity in the discount sched- 
ules of competitors; some used a retroactive volume rebate; some a 
non-retroactive volume rebate; some a flat percentage discount; and 
others an incentive rebate based on turnover of merchandise or main- 
tenance of stock. 

27. The activity of the respondent in meeting competition was 
summed up by respondent’s executive vice president who said, in re- 
ferring to the use by respondent of the discount schedule of the Wau- 
sau Motor Parts Co., in determining respondent’s pricing policy, “We 
‘would examine it. We would try to evaluate the effect of Wausau on 
our market, how close we would have to come to meeting the competi- 
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tive offer and how far away we should stay because of certain pit- 
falls which it may lead us into, and upon examination of this we would 
use our own good judgment and experience to try and work this thing 
in with all of the others and come out with a contract and a schedule 
which we feel would earn us the greatest amount of profit and lose us 
the smallest number of customers and attract the most.” This might 
be adopting a pricing practice or sales system best suitable for the 
respondent in a competitive market, irrespective of any discriminating 
effect, but it does not constitute a showing that lower prices to some 
favored customers, resulting from the pricing practice, were made 
in good faith to meet an equally low price of a competitor. 

98. Section 2 (b) of the Clayton Act does not mean that a seller can 
use a sales plan which constantly results in his getting more money for 
like goods from some customers than he does from other customers 
competing with them. This was definitely decided by the United 
States Supreme Court in 7. 7. C. v. A. L. Staley, 374 U. S. 746, 753, 
in which the Court stated that Section 2 (b) “does not concern itself 
with pricing systems or even with all the seller’s discriminatory prices 
to buyers. It speaks only of the seller’s ‘lower’ price and of that only 
to the extent that it is made ‘in good faith to meet an equally low price 
of a competitor’. The Act thus places emphasis on individual com- 
petitive situations, rather than upon a general system of compe- 
tition. We think the conclusion is inadmissible, in view of the clear 
Congressional purpose not to sanction by Section 2 (b) the excuse that 
the person charged with a violation of the law was merely adopting 
a similarly unlawful practice of another.” It must therefore be con- 
cluded that respondent’s price discriminations were not made in good 
faith to meet an equally low price of a competitor and that respondent’s 
attempted defense under Section 2 (b) of the Clayton Act is without 
merit. 

CONCLUSION 


The aforesaid discriminations in price by the respondent as herein 
found constitute violations of subsection (a) of Section 2 of the 
Clayton Act, as amended by the Robinson-Patman Act. 


ORDER 


It is ordered, That the respondent Moog Industries, Inc., a corpora- 
tion, and its officers, representatives, agents and employees, directly or 
through any corporate or other device, in connection with the sale for 
replacement purposes of automotive replacement parts, consisting of 
coil action parts, leaf spring, coil spring, chassis parts, piston rings and 
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other related items in commerce, as “commerce” is defined in the Clay- 
ton Act, do forthwith cease and desist from discriminating in the 
price of such products of like grade and quality: 

By selling to any one purchaser at net prices higher than the net 
prices charged to any other purchaser who, in fact, competes with the 
purchaser paying the higher price in the resale and distribution of 
respondent’s products. 


OPINION OF THE COMMISSION 


By Srcrest, Commissioner: 

This case is before us on respondent’s appeal from the hearing ex- 
aminer’s initial decision. 

Respondent, Moog Industries, Inc., is charged with having discrimi- 
nated in price between different purchasers of its automotive replace- 
ment parts in violation of Section 2 (a) of the Clayton Act, as amend- 
ed by the Robinson-Patman Act. Hearings were held at which testi- 
mony and other evidence in support of and in opposition to the com- 

-plaint were introduced and the hearing examiner, after considering 
the entire record, made his initial decision in which he found that re- 
spondent’s pricing practices have resulted in price discriminations be- 
tween competing customers and that the effect of the discriminations 
“may be to substantially lessen, injure, destroy or prevent competition 
between customers receiving the benefit of said discriminations and 
the customers who do not receive the benefit of such discriminations.” 
The order in the initial decision prohibits respondent from discrimi- 
nating in price: : . 

“By selling to any one purchaser at net prices higher than the net 
prices charged to any other purchaser who, in fact, competes with the 
purchaser paying a higher price in the resale and distribution of re- 
spondent’s products.” 

Respondent, in its appeal, takes exception to specific findings and 
conclusions in the initial decision as well as to certain procedural mat- 
ters, including rulings of the hearing examiner. Exception is also 
taken to the substance and form of the hearing examiner’s order to 
cease and desist. We consider first respondent’s contention that as a 
result of certain alleged procedural errors it has not been accorded a 
fair and impartial hearing. 

During the course of the proceeding respondent made two requests 
for a bill of particulars, the first before it filed its answer and the sec- 
ond at the conclusion of the taking of evidence in support of the com- 
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plaint. The Commission denied respondent’s ‘first request and the 
hearing examiner denied the second. Respondent claims that by such 
denials prejudicial error was committed. In its order denying respond- 
ent’s original request for a bill of particulars, the Commission ex- 
pressed the view that the complaint was sufficient to advise respondent. 
of the nature of the charges against it. We are still of that view. 
Weare also of the view that the hearing examiner’s refusal to grant 
respondent’s motion for a bill of particulars was not prejudicial. The 
function of a bill of particulars is to enable the moving party to pre- 
pare for responsive pleadings and then only to the extent that it is 
required for that purpose; the office of the bill is related to pleading, 
not to trial. During the presentation of the case in support of the 
complaint respondent became fully informed as to the scope and de- 
tails of the charges against it. Continuances are freely granted in 
Commission proceedings and respondent had full opportunity to study 
the record before proceeding. There was no possibility of “surprise” 
to the respondent or inopportunity properly to prepare its case. 
During the course of the hearings respondent moved the hearing 
examiner to issue a rule requiring counsel supporting the complaint 
to make certain elections from the evidence which would be relied upon 
to constitute the case against the respondent. As grounds for the 
motion respondent stated, in substance, that by virtue of the undue 
proliferation of evidence which had been offered and received over re- 
spondent’s objection, including voluminous tabulations with respect 
to sales by respondent to customers in many different communities 
during many months and years, involving hundreds of different auto- 
motive parts and thousands of invoices, there had been placed upon the 
respondent the almost insurmountable burden of analyses and proof, 
requiring the breakdown of thousands of invoices and cost allocations, 
requiring thousands of man hours of time and extensive, exorbitant 
and needless work, and causing respondent to be faced with the sit- 
uation wherein it was impossible for it to receive a fair and impartial 
hearing. The hearing examiner denied respondent’s motion and the 
Commission refused to entertain respondent’s appeal from that ruling. 
Respondent’s motion was made at a hearing held on June 23, 1953. 
Counsel supporting the complaint rested their case on June 2, 1952. 
In the interval between those dates, at hearings held in St. Louis, 
Denver, Dallas, New Orleans, Memphis and New York, respondent 
introduced considerable evidence in opposition to the complaint. 
There is no indication that respondent did not know the issues it must 
meet during the presentation of this evidence. The evidence intro- 
duced in support of the complaint was that which counsel supporting 
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the complaint. believed necessary to establish respondent’s practice 
of price discrimination. It does not appear that respondent has ad- 
vanced any defense to this proceeding which would require it to 
analyze or break down each of the numerous transactions represented 
in the tabulations. We think the motion was properly denied by the 
hearing examiner and are accordingly rejecting respondent’s conten- 
tion that prejudicial procedural errors were committed which pre- 
vented it from having a fair and impartial hearing. 

Respondent does a substantial business in the manufacture and 
sale of automotive replacement parts consisting of coil action parts, 
leaf springs, coil springs, chassis parts, piston rings and related items. 
Respondent has classified the products itself into three lines, namely, 
leaf springs line, including coil springs and chassis parts, coil action 
line and piston ring line. Respondent sells its products in every State 
of the United States and in 1950 maintained 25 branches and ware- 
houses in the principal cities. In 1949 respondent sold its products 
to approximately 1,200 coil action accounts, 800 leaf spring accounts, 
and 400 piston ring accounts. 

During the period covered by this proceeding respondent, sold its 
products to customers designated by respondent as distributors at the 
prices appearing in respondent’s distributor net price sheets, less 
specified discounts, allowances and rebates. Respondent’s customers 
resold these products to garages, service stations, fleet owners and 
other jobbers. Respondent from time to time issued suggested resale 
price lists for use by distributors and dealers in the resale of re- 
spondent’s products. Respondent’s base price was the same to all 
customers. The price differences with which we are concerned arose 
from the practice of granting discounts or paying rebates to customers, 
the amount being determined by each customer’s total annual net pur- 
chases or, in the case of purchasers who purchased through a group 
buying organization, by the aggregate annual net purchases by all 
members of a particular group. 

The annual volume rebates available to customers were incorpo- 
rated in and made a part of the franchise agreement which respondent 
entered into with its distributors and group buying organizations. 
A different volume rebate schedule was applicable to each of the three 
lines, For example, on the coil action line the amount of the retroac- 
tive volume rebate ranged from 5% on annual net purchases of $1,000 
to 19% on annual net purchases of $27,500 or more. On the piston 
ring line the range was from 2% on annual net purchases of $2,000 to 
20% on annual net purchases of $30,000 or more. On the leaf spring 
line the retroactive volume rebate schedule adopted as of J uly 1, 1949, 
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provided for rebates ranging from 5% on annual net purchases of 
$1,000 to 159% on annual net purchases of $35,000 or more. In addi- 
tion to the volume rebate, respondent allowed a 10% warehousing 
and redistributing commission to distributors who resold respondent’s 
products to jobbers who had been approved by respondent, provided 
the combined earnings of the warehousing and redistributing commis- 
sion and the volume rebate on any line could not exceed the earnings 
figured at the maximum volume rebate for that line. 

In 1949, respondent had franchise agreements with 15 group buying 
organizations. The jobber members of these groups forwarded their 
orders for respondent’s merchandise either directly to respondent or 
through the group office. The merchandise was shipped by respond- 
ent direct to the jobber members but the billing for same was to the 
group office. The annual volume rebate, which was computed on 
the basis of the aggregate of the purchases by all members of a group, 
was paid to the group office, which in turn made distribution to the 
jobber members on the basis of each member’s purchases. In other 
words, under this arrangement members of the group buying organ- 
izations were granted discounts or paid rebates based on the total pur- 
chases by all members of the group rather than on the total purchases 
of the individual member, with the result that many such purchasers 
received a more favorable price or higher rebate than other competing 
purchasers who did not purchase through group buying organizations. 

Substantial differences in the net purchase prices paid by competing 
purchasers have resulted from the above-described pricing practices. 
The record contains a number of tabulations prepared from respond- 
ent’s accounts and records showing details of respondent’s sales of two 
of its three lines to customers in a number of different trading areas. 
These tabulations reflect differences in net buying prices between cus- 
tomers in the same trading area of varying amounts and percentages, 
with some differences amounting to as much as 19%. For example, 
respondent, in 1950, sold its leaf springs line to six customers in Dallas, 
Texas, all of whom were in competition with each other in the resale of 
respondent’s products. Four of these purchasers purchased through 
group buying organizations at net prices ranging from 12% to 15% 
off list price. One customer received no discount or rebate on its pur- 
chases and the largest purchaser received a rebate of 7.29% on its total 
net purchases. 

The inequities of respondent’s annual volume rebate plan are fur- 
ther demonstrated by the fact that in 1949, for instance, of the ap- 
proximately 1,200 purchasers of respondent’s coil action line, there 
were only 407 purchasers who received a rebate on their purchases, and 
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that 352 of these 407 received a rebate of only 5%, all as illustrated by 
the following tabulation: 
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The substantiality of respondent’s price differences and the 
probability of injury to competition can best be shown by comparing 
it with the competitive effect of the amount represented by respond- 
ent’s standard 2% discount for cash given to all customers. Dis- 
tributors of respondent testified that they invariably took advantage 
of this 2% cash discount and that this discount was essential to the 
conduct of their respective businesses. Testimony in the record also 
indicates that the market in which these distributors compete is highly 
competitive with many dealers handling from 15 to 75 different lines 
of automotive products consisting of thousands of items, many of 
which sell for only a few cents. The dealers’ financial life depends on 
the aggregate of small margins of profits made on a number of in- 
dividual automotive items. One jobber in Dallas, Texas, ranking 
third or fourth in that area, testified that his overall net profit on auto- 
motive items ran less than 4%. With overall net profit so low dis- 
counts to favored customers, ranging up to 19%, could well mean 
the difference between commercial life and death if these discounts 
were extended to a sufficient number of items purchased by a dis- 
tributor. Nor is it controlling that the items herein considered may 
constitute only a very small part of the dealers’ total sales. As the 
Supreme Court said in the Morton Salt case:? 

“There are many articles in a grocery store that, considered sepa- 
rately, are comparatively small parts of a merchant’s stock. Congress 
intended to protect the merchant from competitive injury attributable 
to discriminatory prices on any or all goods sold in interstate com- 
merce, whether the particular goods constituted a major or minor 
portion of his stock. Since a grocery stock consists of many compara- 
tively small articles, there is no possible way to effectively protect a 


2 Federal Trade Oommission v. Morton Salt Oo., 334 U. 8. 87 (1948). 
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grocer from discriminatory prices except by applying the prohibitions 
of the Act to each individual article in the store.” 

Respondent contends that the evidence in the record does not sup- 
port the hearing examiner’s finding that “the effect of such dis- 
criminations may be to substantially lessen, injure, destroy or prevent 
competition between customers receiving the benefit of said dis- 
criminations and customers who do not receive the benefit of such 
discriminations.” This contention appears to be based largely on the 
fact that respondent’s customers testified generally that they had not 
been injured by reason of the higher prices paid by them as compared 
with prices paid by their competitors in the same trading area. On 
cross examination, however, these same witnesses admitted that their 
reasons for so testifying was due to the fact that both they and their 
competitors followed the suggested resale prices of the respondent and 
that there was no price competition in their particular trade areas. 
The adherence by respondent’s customers to its suggested resale prices 
does not eliminate the question of injury to competition. As the 
Supreme Court said in the Corn Products case: * 

“But it is asserted that there is no evidence that the allowances ever 
were reflected in the purchasers’ resale prices. This argument loses 
sight of the statutory command. As we have said, the statute does 
not require that the discriminations must in fact have harmed com- 
petition, but only that there is a reasonable possibility that they 
‘may’ have such an effect. We think that it was permissible for the 
Commission to infer that these discriminatory allowances were a sub- 
stantial threat to competition.” 

The hearing examiner in his initial decision found that: 

“Any saving or advantage in price obtained by one competitor as 
against another increases his margin of profit, permits additional 
services to be extended to customers, the use of additional salesmen, 
the carrying of larger and more varied stocks, and the establishment 
of branch houses for expansion of the business. While price compe- 
tition among customers was more or less non-existent, except in iso- 
lated instances, in the areas where testimony was taken, the possibility’ 
of price competition is ever present where lower prices to certain com- 
peting customers exist.” ¢ 

In support of the hearing examiner’s finding of the requisite statu- 
tory injury, there is in the record reliable respectable probative evi- 
dence in the form of testimony that respondent’s 2% discounts for 

%Oorn Products Refining Oo. v. Federal Trade Commission, 324 U. S. 726, 742 (1945). 


“Cf. Initial Decision of the Hearing Examiner, Docket 5771, In the Matter of Namsco, 
Inec., adopted by the Commission March 17, 1953. 
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cash were invariably taken by respondent’s customers and that these 
customers considered this discount essential to the conduct of their 
business. Additionally, some witnesses testified that in order to ex- 
pand their business, it would be necessary to hire additional salesmen, 
handle more lines, and provide additional services to customers which 
could only be effected through increased profits. We believe that the 
hearing examiner was justified in concluding that respondent’s annual 
volume rebate plan resulted in price discriminations violative of the 
Robinson-Patman Act. 

Respondent further contends that the evidence does not establish 
that it has discriminated in price between any specifically named 
purchaser of the same type of automotive products or supplies of like 
grade and quality who were competitively engaged in the resale there- 
of during the same period of time and in the same market area. Re- 
spondent’s customers do not purchase respondent’s products as in- 
dividual items. They purchase them as part of a line designed to 
supply the needs of garages and others to whom the products are re- 
sold. The rebates were not granted on the basis of the individual 
items purchased but on the basis of the total dollar purchases of a 
particular line. The price differentials involved did not arise from 
any difference in the grade or quality of the products sold to different 
customers. Instead, they arose from varying rebates on an entire 
line. The very nature of the businesses carried on by respondents 
customers required that they carry substantially all of the items in a 
particular line, and many purchasers of the same line of respondent’s 
products were in competition with each other in the resale of such 
products to garages, service stations, and others. We think the hear- 
ing examiner properly found that the discriminations in price were 
made in connection with the sale and distribution of merchandise of 
like grade and quality. 

We now consider respondent’s objection to the order to cease and 
desist in the initial decision. Respondent contends that the order is 
too broad in its scope and exceeds the authority of the Commission by 
including the officers, representatives, agents and employees of the 
respondent and by covering “piston rings” and “other related items”. 
Respondent additionally contends that the order is faulty in that it 
is not limited to prohibiting price discriminations which injure second- 
ary line competition; that it is not limited to prohibiting price discrimi- 
nations in the sale of specific types of automotive replacement parts, 
and that it contains no guiding yardstick by means of which respond- 
ent can determine the lawfulness or unlawfulness of its pricing 
practices. 
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In support of its argument that the order should not run against 
its officers, representatives and employees, respondent cites the deci- 
sion of the United States Court of Appeals for the Seventh Circuit in 
the Reynolds Tobacco case ® which involved an order issued pursuant 
to the Federal Trade Commission Act. The Seventh Circuit Court in 
its more recent decision in the Anchor Serum case * held, however, that 
the order in a Clayton Act case was properly directed against the 
“officers, representatives and employees” of the corporate respondent 
and this same holding appears appropriate here. 

The further argument that the order should not include “piston 
rings” and “other related items” appears to be without merit. The 
record shows that respondent sells piston rings to the same type of 
purchasers, that is, automotive jobbers, as it sells its other products, 
and that similar pricing practices were employed. The Commis- 
sion’s power is not limited to prohibiting the identical practices which 
have resulted in illegal price discriminations. It has the authority 
and duty to also prohibit acts of the same type or class as those which 
have been committed in the past.’ 

The Supreme Court in the Ruberoid case® considered arguments 
with respect to the breadth of Commission orders to cease and desist 
in a Section 2 (a) proceeding similar to those here presented by re- 
spondent. The Court observed that: 

“Orders of the Federal Trade Commission are not intended to im- 
pose criminal punishment or exact compensatory damages for past 
acts, but to prevent illegal practices in the future. In carrying out 
this function the Commission is not limited to prohibiting the illegal 
practice in the precise form in which it is found to have existed 
in the past. If the Commission is to attain the objectives Congress 
envisioned, it cannot be required to confine its road block to the 
narrow lane the transgressor has traveled; it must be allowed effec- 
tively to close all roads to the prohibited goal, so that its order may not 
be by-passed with impunity.” 

In rejecting respondent’s contention that the order to cease and 
desist in the initial decision is too broad in scope, it is pointed out that 
under the decision in the Ruberoid case the fact that the order does 
not spell out in detail every phase of the statute does not in any way 
prejudice the respondent. Implicit in every Commission order are 
all the statutory defenses by means of which respondent can determine 
the lawfulness or unlawfulness of its practices just as if the order 

© Reynolds Tobacco Co. v. F. T. 0.,192 F. 24535 (1951). 

6 Anchor Serum Co. v. F. T. 0., 217 F. 2d 867 (1954), 


' Hershey Chocolate Oo. v. F. T. C.,121 F. 2d 968 (1941). 
SF. T. 0. v. Ruberoid Company, 343 U. 8. 470 (1952). 
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had set them out in extenso. We believe that the order, as drafted, is 
proper and that the statute and the courts have provided respondent 
with a proper yardstick for determining, under the order, the law- 
fulness or unlawfulness of its future practices. 

Finally, we consider respondent’s contention that: 

“Section 2 (a) of the Clayton Act, as amended by the Robinson- 
Patman Act, as construed and applied in this proceeding offends the 
constitutional standards of definiteness and reasonableness of due 
process of law under the Fifth Amendment to the Constitution of 
the United States.” 

Respondent argues under this contention that Section 2 (a) of the 
amended Clayton Act “is admittedly a vague, indefinite ambiguous 
statute”, and that it is well settled that “a statute may be so vague as 
to violate the due process clause of the Fifth Amendment to the Cons- 
titution of the United States”. If, as we construe it, respondent’s con- 
tention in this regard can be interpreted as raising the issue of the 
constitutionality of Section 2 (a) of the amended Clayton Act, the 
obvious answer is that it is not within the province of this Commission 
to pass upon the constitutionality of the statutes it is charged with 
administering. 

“ * * * an administrative agency, invested with discretion, has 
no jurisdiction to entertain constitutional questions where no pro- 
vision has been made therefor.” ® 

We believe that the initial decision of the hearing examiner is ade- 
quate and appropriate to dispose of this proceeding, and respondent’s 
appeal therefrom is accordingly denied. 

Commissioner Mason dissents. 

Chairman Howrey, concurring: 

The record contains direct and substantial evidence showing prob- 
ability of injury to competition in the secondary line, namely, in the 
distribution of automotive parts through jobbers and dealers. For 
this reason I concur in the majority opinion. 


DISSENTING OPINION 


By Mason, Commissioner: 

This is a Section 2 (a) Clayton Act case. Three elements must be 
‘found present to legitimatize a cease and desist order here. They are: 

1. Interstate commerce; 

2. Disparate discounts or rebates to competing customers (these 


9 Hngineers Public Service Co. v. Securities ¢ Hachange Commission, 138 F. 2d 936, 
April 29, 1955. 


952 FEDERAL TRADE COMMISSION DECISIONS 
Dissenting Opinion 51 F.T.C. 


two we need not consider because in the instant case both sides concede 
their existence) ; and 

3. The disparate discounts must have at least one of the following 
effects: 

a. May substantially lessen competition ; 

b. Tend to create a monopoly ; 

c. Injure, destroy or prevent competition. 

As long as the billion dollar auto parts makers are around, we need 
- not fear defendant Moog will destroy General Motors, Ford, Chrysler, 
et al., nor is this independent auto parts maker apt to create mo- 
nopoly or substantially lessen, destroy or prevent competition with 
these or any of the other big companies in the primary line of 
commerce. 

This leaves but one question for us to answer. Has there been 
injury in the secondary line of commerce; that is, injury to those 
customers of Moog who got smaller quantity discounts than others? 

The Supreme Court has always held that an inference of injury can 
be drawn from the substantial difference in discounts alone, without 
any direct testimony of injury. For as the late Mr. Justice Jackson 
once opined : 

“The law of this case, in a nutshell, is that no quantity discount is 
valid if the Commission chooses to say it is not.” *° 

Relying on this carte blanche authority granted us, the prosecutor 
based his case on the disparate discounts admitted by both sides. 

At this stage in the case if the Commission chose to infer (and it 
did) that the discounts injured some of Moog’s customers, it could 
do so, and well enough. The prosecution’s contention that injury to 
competition existed was based upon inferences drawn from the fact 
that there were differences in discounts and rebates. 

This is as far as the prosecution had to go, though, of course, the 
direct and most sensible way to ascertain the real truth regarding 
injury would be to call those who were supposed to be injured; that is, 
Moog’s customers who received the smaller quantity discounts. 

These, the prosecution by-passed. 

However, before the trial was over, the defendant himself subpenaed 
the missing witnesses. 

This meant traveling all over the country—Dallas, Denver, New 
Orleans, Memphis and New York City. Of course, defendant could 
have avoided these long journeys if it had been willing to admit for 
the sake of the record that it had injured its customers, but it refused 

iF, T. O. v. Morton Salt Co., 884 U. S. 37, at page 58. 

u “The Commission is authorized by the Act to bar discriminatory prices: upon ‘the 


‘reasonable possibility’ that different prices for like goods to competing purchasers may 
have the defined effect on competition.” F. 7. 0. v. Morton Salt Co., 334 U. S. at page 47. 
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to do so. In the ensuing safari, every witness called positively denied 
he suffered any competitive injury from the challenged discounts or 
rebates *—a position they all stoutly maintained in spite of the 
badgering the prosecutor gave them for ruining the Government’s 
case. 

In this day and age of phony informers, it is heartening to behold 
American businessmen reject Government’s cozening of witnesses to 
get them to say they were injured, when in fact they weren’t. The 
Government’s position is faintly reminiscent of the personal injury 
lawyer whose advice at the scene of an accident was to “lie down and 
groan until the claim agent arrives.” 

Only in the instant case the so-called “injured competitors” refused 
to lie down or groan. 

To top all of this, the Government was finally forced to concede 
that if all other jobber witnesses who received the lesser discounts were 
to be summoned to the stand, they, too, would deny they had been 
injured. 

If there had been no direct evidence on the question of injury, 
inferences could fill in the empty spaces. But the spaces had best be 
empty of direct facts before an inference is invited in. 

With many hundreds of witnesses ** admittedly ready to back up 
the testimony of a dozen or more who had already denied the injury, 
and with not a soul willing to impeach their assertions of no injury, 
we find an entirely different aspect put upon the case. 

Justice requires that we give precedence to direct evidence over 
inferences. 

For inferences and facts are two different things. Their standing 
might be compared to mistresses and wives. 

Inferences are compliant things, swaying to the whim of those who 
draw them. While facts, like wives, can be harsh, unbending, and 
often block the selfish aims of those who must live with them; they do 
nevertheless carry a badge of legitimacy that no unsupported infer- 
ence has ever been able to achieve. 

To prevent predelictions guiding our judgments rather than cold 
facts, reviewing courts frown on‘us if our orders are based on infer- 
ences when direct testimony to the contrary bars the way. For as 
Mr. Justice Stephens says in United States v. U.S. Gypsum: 

“A fact may not be inferred from a proven fact or facts where un- 
impeached and uncontradicted testimony consistent with such proven 


72 See digest of testimony in appendix. 

R,. p. 943. 

%The number of defendant’s accounts is not set out with exactitude, but the Hearing 
BHxaminer’s report indicates they run into the thousands. 
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fact or facts but inconsistent with the fact sought to be inferred, is in 
the record.” ** 

Like a belligerent wife crashing in on an assignation with a hussy, 
the direct testimony of the alleged injured customers that they in fact 
were not injured, broke up the inference of injury so necessary to the 
Government’s case. 

In spite of this, my learned majority of the Commission has 

Divorced Cold Solid Reason from its bed 
And taken Inferences Instead.*® 

On such a pretense Government has snatched itself a victory, but at 
what a cost. 

In my opinion, the effectiveness of cease and desist orders rests on 
the respect their paternity commands. 

An order born from the legitimate union of direct facts naturally 
ranks highest. In the absence of direct factual testimony, findings 
on inferences may support an order, but it will be countenanced with 
about the same degree of condescension a common law wife receives in 
polite society. 

But not even this low degree of acceptance will be accorded the 
order in the instant case, for in the face of direct testimony controvert- 
ing the inferences of guilt, the Commission has drawn an order which 
commands neither the respect of the public nor, in my opinion, will it 
receive the approval of reviewing courts. 

We are judged by the level at which we solve our problems. 

To take inferences that serve our ends and reject facts presents an 
inaccurate and unhappy picture of what should be our most sacred 
institution—the judiciary. 

The Commission has won a cease and desist order. 

But I doubt if the ends are worth the means. 

For myself— 

Tam against it. 


APPENDIX 
(Digest of testimony, R. pages 617-899) 


Q. Have the pricing practices of Moog in the leaf spring line or in this coil 
action sales line, have either or both of them injured you competitively neces- 
sarily? 

A. No. 

* * * * 9 * * * 

Q. I will ask you whether you know whether or not the fact that an allowance 
of 15 percent was made to the Terry Automotive Supply Company injured your 
company, American Gear and Parts Company, competitively in the distribution 


1367 F. Supp. 897 (1946) at page 450. 
16 With apologies to Omar Khayyam. 
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of Moog Industries’ leaf springs, coil springs, and chassis parts during the 
period indicated? 

A. No, sir. 

Q. Do you know whether it did? 

A. No, sir. Frankly, I didn’t know Terry Automotive had Moog up until 
three or four months ago. 

Q. Well, were you injured competitively by it? 

A. No, sir. 

Q. By virtue of the spread you were not? 

A. No, sir. 

* * * * * *. i 

Q. And I will ask you if you know whether or not you were injured com- 
petitively during that period of time by virtue of the fact of this differential 
spread on allowances off distributor’s net prices in the purchase of Moog leaf 
springs, coil springs and chassis parts resold by you to your customers? 

A. Yes. 

Q. You were so injured? 

A. No. 

Q. I ask you if you know whether or not for that period of time the Motor 
Supply Company of Dallas suffered any competitive injury by virtue of this 
differential in allowances off of distributor’s net prices in purchases of leaf 
springs, coil springs and chassis parts from Moog Industries, which they pur- 
chased from Moog and resold to its customers? Do you know whether or not 
you were injured? 


A. Ido. 
Q. Were you so injured? 
A. No. 
* * * * * * * 


Q. And I will ask you would you know whether or not by virtue of the spread 
and differential in allowances off of distributor’s net prices the Henderson 
Auto Parts Company was competitively injured in the purchase of leaf springs, 
coil springs and chassis parts from Moog Industries, Inc., in the sale of such 
products to its customers? 

A. Yes. 

Q. Was it so injured? 

A. Ido not think so. 

* * * cd * * * 

Q. Do you know whether by virtue of this difference in percentages in pay- 
ment for coil action parts from Moog Industries by your company and the other 
companies shown there, do you know whether or not you were injured com- 
petitively? 

A. Yes, I know. 

Q. Were you injured competitively? 

A. No, I was not injured competitively, in my opinion. 

* * ok * Ey * ae 

Q. Now do you know whether for that period of time so shown on that exhibit 
Auto Chassis and Spring Company was injured competitively in the purchase 
and sale of Moog coil action parts in New Orleans, by virtue of that differential 
from the distributor’s net prices or difference in allowances? 

A. No, it was not. 
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Q. It was not? 

A. It was not hurt. 

* * * * * * s 

Q. Do you know whether you suffered an injury or not? 

A. No, I didn’t suffer. 

CoUNSEL FoR PRosEcuTION. Just a minute. We aren’t so interested in getting 
your answer you are making as we are to find out whether or not you have the 
knowledge, yes or no, whether you know, and at that time I would like to make 
my objection. 

‘The WitNEss. You want to know what, now? Whatis your question? 

‘COUNSEL FOR PROSECUTION. I think Mr. Butterfield has a question pending. 

TRIAL HXAMINER. Mr. Witness, the question is directed to your knowledge as 
to whether or not you know, not whether or not you did or did not, but whether 
or not you know whether you did or not. That calls for a yes or no answer. 

The Witness. Whether I know I was injured, that is the question he asked 
me, was I injured. 

TRIAL EXAMINER. Do you know whether or not you were injured? You know 
or you don’t know. He will ask you a further question on that. 

The Witness. My answer still was no. 

CoUNSEL FOR PROSECUTION. I think the witness misunderstands the question. 

The Witness. You asked me if I was injured. 

COUNSEL FOR DEFENDANT. I ask if you know whether or not you were injured. 

The Witness. Do I know whether or not I was injured? 

Q. Yes. 

A. The answer is I don’t think I was injured. I don’t see how I could be in- 
jured. I would say, whether I know whether I was injured or not? 

Q. Yes, do you know? 

A. I don’t know as far as either way. I am not injured in any way. I mean, 
the question was asked, am I injured. We have, all the fellows are competitors. 

Q. Who in your organization would know better than you whether you were 
injured or not? 

A. Whether I was injured, in what way are you asking? Your question is 
whether or not I was injured? 

Q. That is right. 

A. No, Iam not injured. 

CoUNSEL For Prosecution. I still move that answer be stricken and we have 
a yes or no answer to the question. 

TRIAL EXAMINER. We will let the answer stand. 

COUNSEL FOR DEFENDANT. You may cross examine, 

TRIAL EXAMINER. It is too complicated to get straightened out. 

* * * * * * Pd 

TRIAL EXAMINER. The question is whether or not you know; not whether or not 
you were injured, but whether or not you know whether or not you were injured. 

WitnEss. Yes, I would know. 

COUNSEL FOR DEFENDANT. Were you so injured? What was the company, how 
was the company injured by virtue of the differentials? 

WITNESS. We were not to my knowledge. 

* * * * ms * & 

Q. I ask you to study this exhibit showing these sales and rebates, and I ask 
you if, by virtue of any of the differentials shown in rebates or commissions or 
differences on this sheet, whether you know if American Motor Specialties was 
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injured competitively in its resale of the coil action parts of Moog Industries, Inc. 
for the years indicated? 

A. No. Thesame as it was in the other case. : 

Q. And by “no” you mean that you were not injured competitively by reason 
of the differentials shown on this sheet. 

* * * * * * * 

Q. Do you know whether you were competitively injured? 

A. No, I don’t believe I have been. 

Q. By that you mean that you have not been competitively injured? 

A. No. 

* * cf * * * * 

COUNSEL FoR DEFENDANT. I will ask you to examine this chart and tell me 
whether or not you know whether Sapiro Auto Parts Company was or was not 
competitively injured by virtue of the differentials in rebates shown on that 
chart? 

CoUNSEL FoR PRosEcUTION. We have the same objection we have had here- 
tofore. 

TRIAL DXAMINER. Objection overruled. 

Wirness. As far as I can say, we in Sapiro Auto Parts Company more or less 
mind our own business, and we are not interested in what Clinton Square Auto 
Parts gets, or what they do, because there seems to be enough business in the ter- 
ritory for all of us, and we all get our share of the business, and we all make 
our profit. 

CouUNSEL FOR DEFENDANT. Do you know whether or not you were injured com- 
petitively by virtue of these differentials? 

Wirtwess. Not as far as I know, no. 

Q. By “not as far as you know,” you mean that you were not injured com- 


petitively ? 
A. That is right. 
* * * * * * * 


FINAL ORDER 


Respondent Moog Industries, Inc., having filed on July 18, 1954, its 
appeal from the initial decision of the hearing examiner in this pro- 
ceeding ; and the matter having been heard by the Commission on briefs 
and oral argument; and the Commission having rendered its decision 
denying the appeal and affirming the initial decision : 

It is ordered, That respondent Moog Industries, Inc., shall, within 
sixty (60) days after service upon it of this order, file with the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which it has complied with the order contained in said initial 
decision. 

Commissioner Mason dissenting. 
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In THE MATTER OF 
WHITAKER CABLE CORPORATION 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (a) 
OF THE CLAYTON ACT AS AMENDED 


Docket 5722. Complaint, Dec. 20, 1949—Decision, Apr. 29, 1955 


Order requiring a manufacturer of automotive replacement cable products and 
related items in North Kansas City, Mo., to cease discriminating in price 
between different customers by selling its products of like grade and quality 
at higher and less favorable prices to numerous small businessmen than 
to their larger competitors, in violation of sec. 2 (a) of the Clayton Act as 
amended. 


Before Mr. Earl J. Kolb, hearing examiner. 

Mr. Eldon P. Schrup, Mr. James FE. Corkey and Mr. Francis C. 
Mayer for the Commission. 

Mr. Edwin 8. D. Butterfield, of Chicago, Ill., for respondent. 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


Pursuant to the provisions of the Clayton Act and the Federal Trade 
Commission Act, the Federal Trade Commission on December 20, 
1949, issued and subsequently served its complaint in this proceeding 
upon the respondent Whitaker Cable Corporation, a corporation, 
charging it with the violation of the provisions of subsection (a) of 
Section 2 of the Clayton Act, as amended by the Robinson-Patman 
Act. After the filing of answer to the complaint, hearings were 
held at which testimony and other evidence in support of, and in 
opposition to, the allegations of the complaint were introduced before 
the above-named Hearing Examiner, theretofore duly designated by 
the Commission, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final consideration by said Hearing 
Examiner on the complaint, answer thereto, testimony and other 
evidence and proposed findings as to the facts and conclusions pre- 
sented by counsel and said Hearing Examiner having duly considered 
the record herein makes the following findings as to the facts, conclu- 
sions drawn therefrom, and order: 
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FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Whitaker Cable Corporation is a Dela- 
ware corporation with its principal office and place of business located 
at 13th and Burlington Streets, North Kansas City, Missouri, and fac- 
tory branches at St. Joseph, Missouri, Philadelphia, Pennsylvania, 
and Los Angeles, California. Said respondent was. originally in- 
corporated in 1928 as the Whitaker Battery Supply Co., which cor- 
porate name was changed in 1944 to Whitaker Cable Corporation. 

Par. 2. Since its incorporation in 1928, respondent has been en- 
gaged in the manufacture and in the sale and distribution in interstate 
commerce of automotive replacement parts, consisting of automotive 
cable products and related items, in competition with other concerns 
who were engaged in the sale and distribution of similar products in 
interstate commerce. The amount of business transacted by the re- 
spondent in the after market replacement field is substantial. The 
market in automotive replacement parts is a highly competitive one 
both between respondent and its competitors and between respondent’s 
customers. It was testified by the President of respondent that the 
total after market replacement volume for automotive parts was around 
3 billion dollars. He further testified that respondent sells less than 
1 percent of products competitive with its own in the automotive re- 
placement field and sells 814 percent of the 14,000 jobbers in the United 
States who sell automotive replacement parts. No relationship be- 
tween the 3 billion dollars total and products competitive with those 
sold by respondent was shown. This witness further testified that 
after 33 years the respondent had a very substantial business in re- 
placements throughout the automotive field and was recognized as 
one of the leaders in the after market replacement field because of its 
effective ethics and manner of doing business. In 1949 the respond- 

ent published a brochure describing the development of the company 
over the 25 years of its existence, which was circulated to the trade, 
stockholders and suppliers. In said brochure it was stated that in 
1920 the company “established the first line of after market automotive 
replacement cables on the American market” and that “during the suc- 
ceeding years Whitaker Battery Supply Company continued to main- 
tain its position as the largest manufacturer in the world of automobile 
battery cables and terminals for after market replacement” and by the 
addition of bulk cable, ignition terminals and wiring assemblies in 
1929 became “the most complete line of its kind on the market.” 
(CX 23) 

Par. 3. From time to time the respondent issued its Jobber Price 
List which listed the basic prices used by respondent in the sale and 
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distribution of its products in the automotive after market replace- 
ment field. Any discounts, allowances or rebates were off said Jobber 
Price Lists. Respondent also from time to time issued suggested resale 
price lists for use by jobbers and dealers in the resale of respondent’s 
products. 

Par. 4. In the course and conduct of its business, the respondent 
sold its replacement parts, all of which were of like grade and quality, 
at varying prices to purchasers for resale to dealers and other pur- 
chasers. Such customers of the respondent were competitively en- 
gaged in the resale of respondent’s replacement parts in the various 
territories and places where customers carried on their business. These 
customers of the respondent have been variously classified as follows: 

1. Whitaker Warehouse Jobbers.—Customers so classified operated 
under the Whitaker Warehouse Jobber Contract and purchased re- 
spondent’s products on the current Whitaker Jobber Price List sub- 
ject to annual volume rebates payable by respondent to such customers 
as follows: 


REBATE SCHEDULE— 
On net purchases of : 


$k600.00 Orhless 22 fe Ca eee No Sales Rebate 

$.600.00-$1000.00 22222 Joss sae sen aa 5% Sales Rebate 

-$1000.00-$1500.00_—.2 225.2 = 25-4 744% Sales Rebate 

$1500.00-$2000,00_-.-_s-25*_ ae 10% Sales Rebate 

1$2000.00—$3000.002==— 22a 2 ee 1214% Sales Rebate 

$3000.00. 8nd OVO So ee See ee ae 174% Sales Rebate 
Rebates in each bracket will be accumulated to make up total rebate, but 

are not retroactive. 


In addition to the above annual volume rebates, Whitaker Ware- 
house Jobbers also received a freight allowance on shipments of a 
certain minimum size and a 5 percent trade discount on shipments in 
excess of $150.00. Certain warehouse jobber customers, purchasing in 
large volume received a 20 percent discount from Jobber List Price 
in lieu of both the foregoing rebates and the 5 percent trade allow- 
ance. Although the Whitaker Warehouse Jobber Contract provides 
for the signature of the purchasing jobber and the Whitaker Cable 
Corporation, many customers so classified by Whitaker purchase under 
the above terms without having signed any such formal agreement. 
Whitaker Warehouse Jobber customers purchasing from Whitaker are 
approximately about 450 in number. 

2. Whitaker Group Buying Jobbers.—Customers so classified pur- 
chased respondent’s products on the current Whitaker Jobber Price 
List subject to a freight allowance and 20 percent discount from the 
Jobber Price List in the case of 4 groups, and 1714 percent discount 


Ammen 
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from the Jobber Price List plus 5 percent trade discount and freight 
allowance in the case of another group. In the operation of the group 
buying procedure, purchase orders of jobber members were forwarded 
to the respondent either direct by such members or through the group 
office. Respondent in turn shipped the merchandise so ordered direct 
to the group member and bills therefor were sent to the group organi- 
zation and paid by it. Rebates and other discounts earned on such 
purchases were paid to the group office which in turn distributed the 
net, after deduction of operating expenses, to the jobber members in 
proportion to their individual purchases. The group buying organi- 
zation is in reality a bookkeeping device for the collection of rebates, 
discounts and allowances received from sellers on purchases made 
by its jobber members. Such jobber members, in fact, purchase their 
requirements of respondent’s products direct from the respondent and 
at the same time receive a more favorable price or higher rebate based 
upon the combined purchases of all of the members. 

3. Whitaker Wholesale Distributor Jobbers.—Customers so classi- 
fied purchased respondent’s products through the Whitaker Ware- 
house Jobber on the basis of the current Whitaker Jobber Price List 
subject to the same rebate schedule as contained in the Whitaker Ware- 
house Jobber Contract. Merchandise so ordered was shipped and 
_ billed by the Whitaker Warehouse Jobber. The warehouse distributor 
was usually located in the same territory covered by the warehouse 
jobber through whom he purchased respondent’s products and conse- 
quently was engaged in competition with all warehouse jobbers and 
other warehouse distributors in his trade area. The Wholesale Dis- 
tributor Contract, entered into between the wholesale distributor and 
the respondent, provided for the forwarding of orders of the whole- 
sale distributor to the warehouse jobber, the respondent to furnish the 
wholesale distributor with necessary catalogs, price sheets and such 
advertising material as may be issued from time to time to promote 
respondent’s sales. The cumulative rebate was paid by respondent to 
the wholesale distributor direct when approved by the warehouse 
jobber. The warehouse jobber obtained the benefit of the volume 
purchases by both himself and the wholesale distributor giving him 
a higher rebate based upon the greater volume of purchases. Hach 
wholesale distributor contract issued by respondent specifically pro- 
vided for the signature of the wholesale distributor, the signature of 
respondent’s district manager, and the approving signature of the 
Whitaker Warehouse Jobber and the Whitaker Cable Corporation. 
The degree of control exercised by respondent over sales to the whole- 
sale distributor accounts was such that said sales were in all essential 
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respects sales by respondent. The wholesale distributor is therefore 
a purchaser from respondent within the meaning of the Clayton Act,. 
as amended. There are approximately 700 wholesale distributors so 
classified purchasing respondent’s products. 

4. Private Brand Customers—Customers so classified purchased 
respondent’s replacement parts, bearing their individual brand names, 
for resale to dealers and other purchasers, at discounts from respond- 
ent’s Jobber Price List as follows: 

(a) American Oil Company (“Amoco”) at 20 percent of Jobber 
List Price, plus 2 percent boxing allowance; ) 

(d) Phillips Petroleum Company (“Phillips 66”) at 20 percent off 
Jobber List Price, plus 2 percent boxing allowance; . 

(c) Sun Oil Company (“Sunoco”) at 20 percent off Jobber List 
Price, plus 8 percent boxing allowance prior to May 24, 1949, and after 
that date at 28.5 percent discount on most items, including battery 
cables and one cable assortment, and 26 percent discount on the re- 
mainder of the line, covering the items other than battery cables; and 

(d) The Goodyear Tire and Rubber Company at 30 percent dis- 
count off Jobber List Price, plus 3 percent battery cable boxing allow- 
ance until February 2, 1949, then after that date 30 percent to 35 per- 
cent off Jobber List Price. 


All of said private brand purchasers sold to jobbers and direct to 
retail dealers and to this extent were in competition with respondent’s 
direct and indirect purchasers hereinabove described. 

Par. 5. In addition to the customers listed in the foregoing para- 
graph, evidence was introduced in this proceeding with reference to 
transactions between respondent and the Willard Storage Battery 
Company on the theory that the contractual relationship between the 
respondent and Willard and its customers was such as to constitute 
Willard customers as purchasers from respondent. The record in 
this proceeding, however, does not support this position, and, conse- 
quently, the testimony and other evidence in connection with the Wil- 
lard Storage Battery Company transactions are not material to the 
issues in this proceeding. 

Par. 6. Evidence was also introduced with reference to certain pur- 
chasers of respondent’s products who were classified as service dis- 
tributors. In sales to these purchasers the Whitaker Service Distribu- 
tor Contract was used which provided for the signature of the service 
distributor as purchaser, the Whitaker Warehouse Jobber, the Whit- 
aker Warehouse Jobber salesman, and the approving signature of the 
Whitaker Cable Corporation. This contract provided that the service 
distributor should carry a representative stock of respondent’s prod- 
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ucts and required the placing of an initial order of $25.00 or more to 
entitle the purchaser to buy at Whitaker Service Distributor prices. 
Under the contract the service distributor placed his orders with the 
Whitaker Warehouse Jobber or a Whitaker Wholesale Distributor, 
who in turn delivered the merchandise to and billed the service dis- 
tributor. The degree of control exercised by respondent through the 
execution of the Whitaker Service Distributor Contract was such as 
to constitute the Whitaker Service Distributor a purchaser from re- 
spondent within the meaning of the Clayton Act, as amended. How- 
ever, the testimony and other evidence in this proceeding is not suffi- 
cient to support a finding with respect to competition so far as the 
Whitaker Service Distributor is concerned. 

Par. 7. In following the pricing practices hereinbefore described, 
the respondent has discriminated in price by means of the discounts, 
rebates and allowances allowed by it in the sale of automotive cable 
products and related items as between (1) respondent’s warehouse 
jobbers; (2) respondent’s direct purchasers, namely, warehouse job- 
bers, group buyers and private brand buyers; (3) respondent’s direct 
purchasers and its indirect purchasers, such as wholesale distributors, 
and the effect of such discriminations may be to substantially lessen, 
injure, destroy or prevent competition between customers receiving 
the benefit of said discriminations and the customers who do not re- 
ceive the benefit of such discriminations. 

Par. 8. The respondent did not grant exclusive territory to any of 
its customers and has had more than one warehouse jobber in various 
trade areas who were, in fact, in competition with each other and also 
in competition with Whitaker Wholesale Jobbers, groups buyers and 
private brand buyers, who sell respondent’s replacement parts to deal- 
ers and other purchasers in their respective trade areas. 

Par. 9. In the record in this proceeding there are a number of 
tabulations taken from respondent’s books and records which were 
received in evidence as Commission’s Exhibits 37-53, inclusive, show- 
ing the prices paid and the discounts received by purchasers located in 
various trade areas throughout the United States during the year 
1949. Testimony was taken of purchasers from respondent in three 
trading areas shown on these tabulations, Denver, Dallas and New 
Orleans. There is nothing in the record to indicate that these trading 
areas are unique or different from other trading areas where respond- 
ent sells its products at differing prices. It is therefore concluded that 
competitive conditions shown to exist in these three areas with respect 
to purchase and resale of respondent’s products are typical and repre- 
sentative of the other areas in the United States and that respondent’s 
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customers reselling it products in the same trading area are in com- 
petition with each other in the resale of respondent’s products. 

Par. 10. In the Denver area there were six purchasers of respond- 
ent’s products: three warehouse jobbers, Auto Equipment Co., Colo- 
rado Jobbers Supply Co., Hendrie & Bolthoff Co.; two private brand 
purchasers, Goodyear Tire and Rubber Company, Phillips Petroleum 
Co.; and one wholesale distributor, Automotive Supply Company. 
All of these purchasers in the Denver area were in competition with 
each other in the resale of respondent’s products. 

In the Dallas area there were seven purchasers of respondent’s 
products: six warehouse jobbers, Automatic Appliance Co., Dallas 
Parts Service Co., English Equipment Co., Meggs Co., Robertson & 
King Motor Supply, Texas Auto Parts; and one private brand pur- 
chaser, Goodyear Tire and Rubber Co. AIl of these purchasers in the 
Dallas area were in competition with each other in the resale of re- 
spondent’s products. 

In the New Orleans area there were five purchasers of respond- 
ent’s products: three warehouse jobbers, Automotive Wholesalers, 
Delta Distributors, Inc., Parts Service Co.; one private brand pur- 
chaser, Goodyear Tire and Rubber Co.; and one group purchaser, 
Greiner Auto Parts Co. All of these purchasers in the New Orleans 
area were in competition with each other in the resale of respondent’s 
products. 

The amounts purchased and discounts and rebates received by the 
purchasers in the above areas, during the year 1949, were as follows: 
i ERE a EE SIM REE TOT 02 F oe 
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Par. 11. In the course of this proceeding it was the contention of 
the respondent that no injury to competition existed by reason of 
respondent’s pricing practices because its customers generally followed 
the suggested resale price lists issued by the respondent in the resale 
to their respective customers. In support of this contention, the re- 
spondent introduced testimony of a number of jobbers that they had 
not suffered any injury by reason of differing or higher prices paid 
by them as compared with prices paid by competitors in their respec- 
tive trade areas. On cross-examination, these witnesses admitted that 
their reasons for stating that they had not been competitively injured 
was due to the fact that their competitors all followed the suggested 
resale price of the respondent and that there was no price competition 
in their particular trade areas. Practically all of the witnesses, who 
purchased respondent’s products, whether called in support of, or in 
opposition to, the charges of the complaint, testified that the respond- 
ent uniformly gave a 2 percent cash discount and that they invariably 
took advantage of this cash discount as being essential in the conduct 
of their respective businesses and that such discount reduced the cost 
of acquisition of respondent’s products. This 2 percent reduction in 
cost of acquisition is substantial and may account for a substantial por- 
tion of the margin of profit. One jobber of respondent, ranking third 
or fourth in the Dallas, Texas, area, testified that the overall net profit 
for his company ran between 3 percent or 4 percent. 

Par. 12. The net purchase price paid by respondent’s jobber 
customers is the price paid subject to and following all applicable 
rebates, discounts and allowances. By the very nature of the business 
operated by the various jobber customers of respondent their profit 
was necessarily based upon an accumulation of small margins of profit 
on many items. Some of the witnesses handled 15 to 75 lines involving 
an aggregate of thousands of items. Practically all of respondent’s 
jobber customers extend the same cash discount they received to their 
customers, however, on a mark-up of acquisition cost, the discount 
actually given by such customer to its purchaser on resale will be: 
greater than the 2 percent cash discount. 

Par. 13. The fact that price competition may have been eliminated 
in some areas because of uniformity of resale price does not eliminate 
the question of injury to competition. Any saving or advantage in 
price obtained by one competitor as against another increases his. 
margin of profit, permits additional services to be extended to cus- 
tomers, the use of additional salesmen, the carrying of larger and 
more varied stocks, and the establishment of branch houses for ex- 
pansion of the business. While price competition was more or less 
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non existent, except perhaps in isolated instances, in the areas where 
testimony was taken, the possibility of price competition is ever 
present where lower prices to certain competing customers exists. In 
fact, one witness in New York testified that he deviated from the 
suggested resale prices on certain large orders. It must therefore be 
concluded that respondent’s defense in this particular is without merit 
and that respondent’s discrimination in price between customers com- 
peting in the resale of its products has had, and may have, the effect 
of substantially lessening competition among its customers and of 
injuring and preventing competition among them. 

Par. 14. In its answer, the respondent asserted a defense of meeting 
competition under Section 2(b) of the Clayton Act. The evidence in 
this proceeding does not support this defense. The president of 
respondent corporation testified that about 15 or 18 years ago The 
Electric Auto-Lite Company came out with a volume rebate plan which 
respondent considered good and which it adopted. He further testified 
that it had been the practice of respondent to be the highest priced line 
in the market, relying on quality of its merchandise and greater amount 
of selling effort to maintain its competitive position. While respond- 
ent did consider and compare competitors’ prices in preparing its price 
lists, the price differentials and the discriminations in price did not 
occur from the use of the price lists or deviations from such price 
lists to individual customers, but instead arose out of the pricing prac- 
tice involving the use of a pricing plan consisting of rebates, discounts 
and allowances. The defense of meeting competition as provided for 
under Section 2(b) of the Clayton Act, does not permit “a seller to use 
a sales system which constantly results in his getting more money for 
like goods from some customers than he does from others.” ! 


CONCLUSIONS 


1. Respondent’s private brand customers: American Oil Company, 
Phillips Petroleum Company, Sun Oil Company and Goodyear Tire 
and Rubber Company; and respondents jobber customers, Whitaker 
Warehouse Jobbers, Whitaker Group Buying Jobbers and Whitaker 
Wholesale Distributors, were all engaged in the resale of respondent’s 
products as wholesalers to dealers and other purchasers and as such 
were all in competition each with the other in their respective trade 
areas in the resale of respondent’s products. 

2. Respondent’s pricing plan, which was used in selling to its various 
customers and the various rebates, discounts and allowances allowed 
by such pricing plan, resulted in a substantially lower price being paid 


1F. T. O. v. Cement Institute, 333 U. S. 683, 725. 
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by some of its customers than was paid by other of respondents cus- 
tomers competing in the same trade area in the resale of respondent’s 
products. 

3. Such lower price, when reflected in the resale price of respond- 
ent’s products, enables favored purchasers to attract business away 
from non-favored purchasers or force the latter to sell at a substan- 
tially reduced profit. Said lower purchase price, in the observance of 
a suggested resale price, enables the favored purchaser to resell said 
products at a substantially higher profit margin than that obtainable 
by the non-favored purchaser in such resale. 

4. Respondent’s contention that no inj ury to competition can. be 
proven or inferred where the discriminatory discount has not been used 
to reduce the resale price, is without merit as a defense in this proceed- 
ing and has been so held by the United States Supreme Court. In 
F.T.C.v. Morton Salt Company, 334 U. S. 37, the Supreme Court 
held that where purchasers, buying and competing in the resale of the 
same merchandise, are charged different prices therefor, the conclusion 
is inescapable that injury to the competitive efforts of the unfavored 
purchasers is present. In this connection the Court said, “It would 
greatly handicap effective enforcement of the Act to require testimony 
to show that which we believe to be self-evident, namely, that there is a 
‘reasonable possibility’ that competition may be adversely affected by 
a practice under which manufacturers and producers sell their goods to 
some customers substantially cheaper than they sell like goods to the 
competitors of these customers. This showing in itself is sufficient to: 
justify our conclusion that the Commission’s findings of injury to 
competition were adequately supported by evidence.” In the present 
case the evidence more than meets this test. 

5. The aforesaid discriminations in price by the respondent as herein 
found constitute violation of subsection (a) of Section 2 of “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes” approved October 15, 1914 (Clayton Act) and 
amended by Act of Congress June 19, 1936 (Robinson-Patman Act). 


ORDER 


It is ordered, That the respondent Whitaker Cable Corporation, a. 
corporation, and its officers, representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
the sale for replacement purposes of automotive cable products and. 
related items in commerce, as “commerce” is defined in the Clayton 
Act, do forthwith cease and desist from discriminating in the price: 
of such products of like grade and quality— 
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1. By selling to any one purchaser at net prices higher than the 
net prices charged to any other purchaser who, in fact, competes with 
the purchaser paying the higher price in the resale and distribution 
of respondent’s products. 

2. By selling to any indirect purchaser at net prices higher than 
the net prices charged any other direct or indirect purchaser who, in 
fact, competes with the purchaser paying the higher price in the resale 
and distribution of respondent’s products. 


ONINION OF THE COMMISSION 


By Secrest, Commissioner : 

This case is before the Commission on cross appeals from the hear- 
ing examiner’s initial decision. 

Respondent, Whitaker Cable Corporation, is charged with viola- 
tion of Section 2 (a) of the Clayton Act, as amended by the Robinson- 
Patman Act,? by discriminating in price between purchasers of its 
automotive replacement parts. Hearings were held at which testi- 
mony and other evidence in support of and in opposition to the com- 
plaint were introduced and the hearing examiner, after considering 
the entire record, made his initial decision in which he found that re- 
spondent’s pricing practices have resulted in price discriminations as 
between (1) respondent’s warehouse jobbers; (2) respondent’s direct 
purchasers, including warehouse jobbers, group buyers and private 
brand buyers; and (3) respondent’s direct and its indirect purchas- 
ers, such as wholesale distributors. The hearing examiner found that 
the effect of respondent’s discriminations in price “may be to substan- 
tially lessen, injure, destroy or prevent competition between custom- 
ers receiving the benefit of said discriminations and the customers who 
- do not receive the benefit of such discriminations,” and issued his 
order accordingly. 

Respondent in its appeal excepts to numerous specific findings and 
conclusions of fact and law in the initial decision, as well as to cer- 
tain conduct and rulings of the hearing examiner and to the hearing 
examiner’s failure to make certain findings. The appeal of counsel 
Supporting the complaint relates only to the hearing examiner’s find- 
ing that the contractual relationship between respondent and Willard 
Storage Battery Company and its customers was not such as to con- 
‘stitute Willard’s customers as “purchasers” from respondent within 
the meaning of the Act.° 


215 U. S.C. sec. 13. 
8 Ibid. 
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We turn ‘our attention first to respondent’s exceptions to the hear- 
ing examiner’s conduct and rulings. Respondent contends that the 
hearing examiner erred in accepting an appointment as hearing ex- 
aminer in another Commission proceeding against a purchaser charged 
with violation of Section 2 (f) of the Clayton Act, as amended,‘ 
involving some of the same transactions considered in this proceeding. 
Respondent argues that there can be no charge of receiving an illegal 
discrimination under Section 2 (f) of the Act unless the illegal dis- 
crimination was first given by the seller, and that the implied effect of 
the examiner’s accepting the appointment and proceeding to take evi- 
dence in another hearing was that this case had already been ad- 
judicated. 

In proceedings of this nature each case must be decided on the basis 
of the individual case record. There is no indication that the hearing 
examiner considered the evidence in any other proceeding in reaching 
his decision in this case. We are accordingly rejecting respondent’s 
contenton that as a result of the examiner’s action the Administrative 
Procedure Act has been violated, that respondent has not been ac-. 
corded a fair trial, or that its constitutional rights have been violated. 

Respondent excepts to the hearing examiner’s refusal to receive 
in evidence certain exhibits offered by respondent for the purpose of 
showing that the sales figures set forth in Commission’s Exhibits 387A 
to 53B did not represent goods of like grade and quality. Commis- 
sion’s Exhibits 837A to 58B are tabulations prepared from respond- 
ent’s books and records showing the prices paid and discounts re- 
ceived by purchasers in various trading areas during specified periods. 
These tabulations do not show the different items sold to the different 
customers. Instead, they show the price differences on total sales to 
customers in the same trading areas. The question raised by this ex- 
ception, as well as the exception to the hearing examiner’s finding 
that respondent’s replacement parts are of like grade and quality, is 
whether the price differentials involved in this proceeding resulted 
from different prices on goods of like grade and quality. The price 
differentials we are considering did not arise from a difference in the 
grade or quality of the products sold to competing purchasers. They 
arose from varying discounts off base prices. Respondent’s customers 
do not purchase respondent’s products as individual items. They 
purchase them as part of a line designed to supply the needs of garages 
and others to whom the products are resold. To illustrate, under the 
agreement which respondent enters into with its warehouse jobbers, 
the purchaser is required to “give Whitaker an irrevocable initial order 


415 U.S. C. sec. 15 (a). 
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for a representative stock of all items (quantities to be determined by 
Whitaker) and in all cases to be sufficient to permit Purchaser to take 
care of jobbing functions on all lines covered by ” the contract.* The 
purchasers also agree to permit Whitaker representatives to check 
their stocks of respondent’s products. We believe the record estab- 
lishes that the products involved were of like grade and quality and we 
care of jobbing functions on all lines covered by” the contract.* The 
exhibits offered by respondent. 

At the last hearing in this proceeding respondent moved the hear- 
ing examiner to issue a rule requiring counsel supporting the com- 
plaint to make certain elections from the evidence which would be 
relied upon to constitute the case against the respondent. As grounds 
for the motion respondent stated, in substance, that by virtue of the 
undue proliferation of evidence which had been offered and received 
over respondent’s objection, including voluminous tabulations with 
respect to sales by respondent to customers in many different com- 
munities during many months and years, involving hundreds of com- 
amodities included in a single figure and thousands of invoices, there 
had been placed upon the respondent the almost insurmountable bur- 
den of analysis and proof, requiring the breakdown of thousands of 
invoices and cost allocations, requiring thousands of man hours of 
time and extensive, exorbitant and needless work, and causing respond- 
ent to be faced with the situation wherein it was impossible for it to 
receive a fair and impartial hearing. The hearing examiner denied 
the motion, stating that he did not think it was timely filed and that he 
did not believe there was any merit to the motion. Respondent con- 
tends that such action constituted a denial of a fair trial and violated 
respondent’s constitutional rights of due process. 

Respondent’s motion was made at a hearing held on June 25, 1953. 
Counsel supporting the complaint rested their case on March 5, 1952. 
In the interval between those dates, at hearings in Kansas City, Den- 
ver, Dallas, New Orleans, Memphis, New York and Washington, re- 
spondent introduced considerable evidence in opposition to the com- 
plaint. There is no indication in the record that respondent did not 
know the issues it must meet during the presentation of this evidence. 
The evidence introduced in support of the complaint was that which 
counsel supporting the complaint believed necessary to establish re- 
spondent’s practice of price discrimination. It does not appear that 
respondent’s right to establish the contrary was in any way restricted. 
The tabulations to which respondent refers show details with respect to 
sales by respondent to customers in different trading areas during 
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specified periods. It does not appear that respondent, by this motion, 
challenges the accuracy of the figures appearing in the tabulations. 
Also, it does not appear that respondent has advanced any defense to 
this proceeding which would require it to analyze or break down each 
of the numerous transactions represented by the tabulations. We 
believe the hearing examiner was justified in denying the motion and 
that such denial did not constitute a denial of a fair trial or violate 
respondent’s constitutional rights of due process. 

Another action of the hearing examiner to which respondent takes 
exception was the issuance of a rule to show cause why a hearing should 
be held which respondent had requested. At a subsequent hearing, 
held pursuant to the rule to show cause, counsel for respondent and 
counsel supporting the complaint entered into a stipulation on the 
record which obviated the necessity for holding the hearing which 
respondent had requested. There is no indication on the record that 
counsel for respondent was not entirely satisfied with this stipulation. 
The hearing examiner in issuing the rule to show cause was acting 
within his authority to regulate the course of the hearings and respond- — 
ent’s rights were in no way prejudiced. ; 

Having determined that the record discloses no prejudicial proce- 
dural errors, we turn now to a consideration of the principal and con- 
trolling issues in the case which respondent claims were erroneously 
resolved by the hearing examiner. The price differential involved in 
this proceeding arose, for the most part, from respondent’s practice of 
paying rebates or granting discounts to its customers, the amount of 
the rebate or discount being determined by each customer’s total an- 
nual net purchases. Respondent’s customers are variously classified 
as (1) Whitaker Warehouse Jobbers, (2) Whitaker Group Buying 
Jobbers, (3) Whitaker Wholesale Distributor Jobbers, and (4) Pri- 
vate Brand Customers, and the hearing examiner found that all of 
these customers were competitively engaged in the resale of respond- 
ent’s replacement parts. 

Respondent’s products are sold and distributed on a nationwide scale 
to both the automotive jobbing trade and to various large oil and tire 
companies. These products are sold under both the Whitaker brand 
name and various so-called private brand names owned by its custom- 
ers. In its sales respondent has been charging substantially different 
net purchase prices for its products, as between its jobbers and its oil 
and tire company trade, as well as between its various classifications 
of jobbers and its oil and tire trade. 

-Respondent’s products are sold to the jobbing trade on the basis of 
its current published, jobber list price subject to its published volume 
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discount applicable to such prices. This graduated and progressively 
higher discount is based on the dollar amount of annual purchases 
made by each buyer, irrespective of the dollar amount, size or number, 
of the individual transactions producing such aggregate dollar pur- 
chase amount by the buyer. Additionally, jobbers purchasing from 
respondent through a so-called group-buying device receive a higher 
discount rate than would normally be applicable to their individual 
purchase volume, due to the crediting of the annual purchase volume 
of all such purchasers to each such purchaser. 

The hearing examiner found that respondent’s volume discount on 
jobber list price resulted in the payment of substantially different net 
purchase prices for respondent’s products by the numerous jobber 
customers of Whitaker purchasing its products for competitive resale. 
These price differences range from the payment of jobber list price by 
some jobbers, purchasing $600 or less annually, to the payment of a 
net purchase price 171% below jobber list price by jobbers purchasing 
$3000 or more annually. In the case of group buying jobbers, indi- 
vidual jobbers receive as much as 20% off the jobbers’ list price. 

Jobber members of these buying groups send their orders for re- 
spondent’s merchandise either direct to respondent or through the 
group office. Respondent ships the products so ordered direct to the 
group members. The group organizations are billed for the merchan- 
dise shipped to the members and respondent is paid by the group 
organizations. Rebates and discounts on such purchases are paid to 
the group buying organizations, which in turn distribute the net, 
after deducting operating expenses, to their members on the basis of 
each member’s purchases, The hearing examiner properly found that 
the jobbers who purchased respondent’s products through the various 
buying groups were in fact purchasers from respondent. 

Other purchasers of respondent’s products were those classified by 
respondent as Whitaker Wholesale Distributor Jobbers. Respondent’s 
sales to customers so classified were made through Whitaker Ware- 
house Jobbers on the basis of the current jobber price list, subject to 
the same rebate schedule as was applicable to sales to warehouse 
jobbers. Wholesale distributors were appointed by respondent. They 
executed respondent’s standard “Wholesale Distributor Contract,” 
in which both respondent and the wholesale distributor agreed to 
perform and do certain things. For example, the distributor agreed 
to maintain an assorted stock of Whitaker products of a specified dol- 
lar value; to select a Whitaker Warehouse Jobber and to send orders 
for respondent’s products to such jobber. Respondent agreed, among 
other things, to supply the distributor with catalogs, price sheets 
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and advertising material. The cumulative rebates were paid by re- 
spondent direct to the wholesale distributor when approved by the 
warehouse jobber. The contracts provided for the signature of the 
distributor, of respondent’s district manager, and the approving sig- 
‘nature of the warehouse jobber and of Whitaker Cable Corporation... 
We think the hearing examiner correctly found that the degree of 
control exercised by respondent over sales to the wholesale distributor 
accounts was such that the sales were in all essential respects sales by 
respondent and that the wholesale distributors were, therefore, pur- 
chasers from respondent within the meaning of the Clayton Act, as. 
amended.° 

At this point, it is appropriate to consider the question raised by 
the appeal of counsel supporting the complaint as to whether the 
contractual relationship between respondent and Willard Storage: 
Battery Company was such as to constitute the Willard customers as: 
purchasers from respondent. The hearing examiner found that the 
evidence does not support this position. Under the arrangement be- 
tween respondent and Willard, respondent sold its products bearing: 
the Willard brand to Willard. Shipments were made by Whitaker 
direct to Willard customers, but invoices covering the shipments were: 
sent to Willard and payments were received from Willard. Willard. 
resold the products purchased from respondent to automotive jobbers: 
handling the Willard line. There is no evidence that respondent in. 
any way participated in the selection of the customers who purchased! 
the Willard line or that respondent was a party to the transactions. 
between Willard and its customers. There is no evidence of control 
by the respondent of the sales by Willard to its customers, such as 
that which respondent exercised over the sales to Whitaker warehouse: 
distributors. Accordingly, we reject the contention of counsel sup- 
porting the complaint that Willard’s customers were purchasers from 
respondent within the meaning of the Clayton Act, as amended. 

With reference to respondent’s so-called private brand customers,, 
the record reveals that respondent sold its products to these purchasers: 
at jobbers list price, less varying discounts and allowances. For ex- 
ample, American Oil Company and Phillips Petroleum Company: 
have received a discount of 20% off list price, plus 2% boxing allow-- 
ance. Sun Oil Company received a discount of 20% off list price, 
plus 3% boxing allowance prior to May 24, 1949, and after that date 
received a discount of 28.5% on most items and 26% on the remainder: 
of respondent’s line. The Goodyear Tire & Rubber Company received. 


6In the Matter of Champion Spark Plug Co., Docket No. 3977 (1953) ; In the Matter- 
of Kraft Pheniw Cheese Corp., 25 F.'T. C. 537 (1937). 
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a discount of 30% off list price, plus 3% battery cable boxing allow- 
ance until February 2, 1949, and after that date received discounts of 
307% to 35% off list price. Willard Storage Battery Company re- 
ceived a discount of 30% off list price. 

The hearing examiner concluded that respondent’s private brand 
customers and respondent’s jobber customers were all engaged in the 
resale of respondent’s products as wholesalers to dealers and other 
purchasers, and as such were all in competition with each other in 
their respective trade areas in the resale of respondent’s products. 
The hearing examiner further concluded that respondent’s pricing 
practices had resulted in substantially lower prices being paid by some 
of its customers and that such lower prices enabled the favored pur- 
chaser to resell respondent’s products at substantially higher profit 
margins than was obtainable by its non-favored purchasers. 

Respondent contends that the hearing examiner’s findings with 
respect to the effect of its price discriminations are not in accordance 
with or supported by the evidence in the record. The record contains 
a number of tabulations, prepared by members of the Commission’s 
staff from the books and records of the respondent, with respect to 
respondent’s sales to customers in selected trading areas. These tabu- 
lations graphically disclose the nature and extent of the price differ- 
ences between competing customers which have resulted from respond- 
ent’s use of the above-described pricing practices. For example dur- 
ing 1949, respondent sold directly to five purchasers in the New 


Orleans trading area, in the amounts and at the percentages off list 
price indicated below: 


sa aaliiis GaBRRGIaTT ait or iroti ie edealen ads: S-Geelncin mene 


Net Purchases 
after deducting | Percent off 


Customer freight and list price 
allowances 

aid Sie LT Oi EE on te ge 
Automotive Woah tb LE) ail) Io wait $687. 03 stk 
Delta Distributors, SS Ee iy SRS Hier npr? Sis? 2, 857. 90 11.47 
Goodyeer Tire and Rubber Go. 2202222222 2722.7 cristae 1, 133. 32 135. 02 
SITOEOEE AW DAES Oc ng nn eeenene 4, 301. 03 20. 00 
Parts Service Oo.2 24.5.1 J III tere tire ed 


Greiner Auto Parts Company purchased respondent’s products 
through a group buying organization. Goodyear Tire and Rubber 
Company was a private brand purchaser. The other three purchasers 
were warehouse jobbers. In the Denver trading area, respondent sold 
directly to three warehouse jobbers and two private brand purchasers, 
and indirectly to one wholesale distributor, at. prices ranging from 
1.487% to 35.53% off list. price. Testimony of purchasers in these and 
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other trading areas clearly shows that purchasers of respondent’s 
products were in competition with each other in the resale of such 
products. 

it appears that for the most part purchasers of respondent’s prod- 
ucts for resale resold at the prices suggested by respondent with the 
result that in a number of the trading areas there was little, if any, 
price competition in the resale of such products. In this connection, 
it is noted that respondent in its appeal brief approves of the hearing 
examiner’s finding that the market in which respondent’s customers 
compete is a highly competitive one, yet disapproves of his finding 
that the elimination of price competition because of uniformity of re- 
sale prices does not eliminate the question of injury to competition. 
Respondent urges that “where there is no price competition there is no 
competition whatever”. 

In rejecting respondent’s contention, we note that a similar argu- 
ment was advanced in the Corn Products case’ where the Supreme 
Court said, in part: 

“But it is asserted that there is no evidence that the allowances ever 
were reflected in the purchasers’ resale prices. This argument loses 
sight of the statutory command. As we have said, the-statute does not 
require that the discriminations must in fact have harmed competi- 
tion, but only that there is a reasonable possibility that they ‘may’ have 
such an effect.. We think that it was permissible for the Commission 
to infer that these discriminatory allowances were a substantial threat 
to competition.” 

The substantiality of respondent’s price differences and the prob- 
ability of injury to competition is clearly demonstrated by the record. 
From the very nature of the businesses operated by respondent’s cus- 
tomers, it is clear that their profits are necessarily based upon an ac- 

cumulation of small margins of profits on many items. The record 
shows that some of respondent’s jobber customers handled from 15 to 
75 different lines of automotive replacement parts involving thousands 
of different items, some of which sell for only a few cents. Witnesses 
testified that they invariably took advantage of the 2% cash discount 
offered by respondent ; that such discount reduced their cost of acquisi- 
tion of respondent’s products and that it was essential to the opera- 
tion of their businesses to take the discount. It follows inescapably 
that the price differences resulting from respondent’s pricing practices 
must materially affect the business health of respondent’s customers 
and that purchasers who paid the higher net prices were at a competi- 
tive disadvantage with the purchasers who paid the lower net prices. 


7 Gorn Products Refining Oo. v. F. T. C., 324 U. S. 726, 742 (1945). 
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A further indication of the importance to. respondent’s customers of 
lower purchasing prices is the fact that many of them found it ex- 
pedient to enter into group buying arrangements and thereby receive 
larger discounts and rebates from respondent and other automotive 
replacement parts manufacturers. We think the hearing examiner 
correctly found that: 

“Any saving or advantage in price obtained. by one competitor as 
against another increases his margin of profit, permits additional serv- 
ices to be extended to customers, the use of additional salesmen, the 
carrying of larger and more varied stocks, and the establishment of 
branch houses for expansion of the business.. While price competition 
was more or less nonexistent, except. perhaps in isolated instances, in 
the areas where testimony. was taken, the possibility of price competi- 
tion is ever present where lower prices to certain competing customers 
exists. In fact, one witness in New York testified that he deviated 
from the suggested resale prices on certain large orders. It must there- 
fore be concluded that respondent’s defense in this particular is with- 
out merit and that respondent’s discrimination in price between cus- 
tomers competing in the resale of its products has had, and may have, 
the effect of substantially lessening competition among its customers 
and of injuring and preventing competition among them.” 

_ The hearing examiner found that respondent’s defense of meeting 
competition under Section 2 (b) of the Clayton Act is not supported 
by the evidence. Respondent excepts to this finding, claiming that 
the evidence “demonstrates that respondent, in selling less than 1% 
of products competitive with its own in the market, in good faith, did 
only that which it could reasonably do, and that was to use a pricing 
practice which reflected as near as possible that practice which would 
render it competitive with the other more than 99% of the sellers in 
the market.” The principal evidence in the record relating to this 
defense is the testimony of respondent’s president, to the effect that 
about fifteen to eighteen years ago respondent adopted the same vol- 
ume rebate plan as that used by The Electric Auto-Lite Company. 
There is no showing that respondent ever actually reduced its prices 
to meet a competitor’s prices. In fact, respondent’s president testi- 
fied that it has always been respondent’s practice to have the highest 
priced line in the market. Respondent’s defense of meeting compe- 
tition clearly has not been established. 

Respondent devotes a large part of its brief to the contention that 
since respondent sells less than 1% of all the products competitive with 
its own sold in the automotive industry, it is impossible for its pricing 
practices to have the effect on competition which the hearing examiner 
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found. This argument loses sight of the fact that competitive 1 injury 
between respondent and its competitors is not at issue in this proceed- 
ing and respondent’s relative position in the industry is not control- 
ling to a determination that its pricing practices may not have had 
the effect ascribed to them by the hearing examiner. 

There is substantial evidence in the record that respondent is a 
major manufacturer in that particular industry segment specializing 
in the making and selling of automotive replacement cables and re- 
lated parts. Respondent’e annual sales volume for the year 1949 
approximated $2,000,000 and according to the testimony of respond- 
ent’s president, 40% to 50% of this volume represents sales in the 
after market replacement field. As between respondent’s purchasers, 
we believe that the record as a whole establishes that the amount of 
business done by the respondent is substantial. 

The premises considered, it appears that the initial decision of the 
hearing examiner is adequate and appropriate to dispose of this pro- 
ceeding. Accordingly, the appeals of respondent and counsel sup. 
porting the complaint are denied. 

Commissioner Mason dissents, the rationale therefor being set 
forth in his dissenting opinion in Docket 5723—Moog Industries, Inc. 


FINAL ORDER 


Counsel supporting the complaint and respondent Whitaker Cable 
Corporation having respectively filed on March 19, 1954, and April 
30, 1954, their cross-appeals from the initial decision of the hearing 
examiner in this proceeding; and the matter having been heard by 
the Commission on briefs and oral argument; and the Commission 
having rendered its decision denying the appeals and aftirming the 
initial decision : . 

It is ordered, That respondent Whitaker Cable Corporation shall, 
within sixty (60) days after service upon it of this order, file with the 
Commission a report in writing, setting forth in detail the manner 
and form in which it has complied with the order contained in said 
initial decision. 

Commissioner Mason dissenting, the rationale therefor being set 
forth in his ie ns opinion in Docket 5723—Moog Industries, 
Inc.® 


§See p. 951. 
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In roe MATTER OF 
E. EDELMANN & COMPANY 


ORDER, OPINIONS, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC 2 (a) 
OF THE CLAYTON ACT AS AMENDED 


Docket 5770. Complaint, May 1, 1950—Decision, Apr. 29, 1955 


Order requiring a manufacturer of automotive replacement products in Chicago, 
Tl, to cease discriminating in price between different customers by selling its 
products of like grade and quality at higher and less favorable prices to 
numerous small businessmen than to their larger competitors, in violation 
of sec. 2 (a) of the Clayton Act as amended. 

Before Mr. Frank Hier, hearing examiner. 
Mr. Eldon P. Schrup, Mr. James FE. Corkey and Mr. Francis C. 

Mayer for the Commission. 

Bair, Freeman & Molinare, of Chicago, Ill., for respondent. 


INITIAL DECISION BY FRANK HIER, HEARING EXAMINER 


The complaint in this proceeding charges that E. Edelmann & Com- 
pany, respondent, in selling automotive products manufactured by it 
on a nationwide scale, has discriminated in price between its customers 
competitively engaged in the resale of those products, and that the 
effect thereof may be substantially to lessen competition and tend to 
create a monopoly in the line of commerce in which respondent and its 
competitors are engaged, and in the line of commerce in which re- 
spondent’s and its competitors’ customers are engaged, and also to 
injure, destroy or prevent competition with respondent, with the 
favored customers, or with the customers of either of them; all in vio- 
lation of Section 2 (a) of the Clayton Act (15 U.S. C.13). 

Respondent’s amended answer admits that it sells its products in 
interstate commerce, that it has competitors, that its customers com- 
pete in the resale of such products with purchasers from its com- 
petitors, that it sells its products to different purchasers at different 
prices, but denies the effects alleged of such sales and affirmatively 
alleges that any price differences at which it sold were made in good 
faith to meet an equally low price of a competitor. 

The issues therefore are: Have respondent’s price differences had 
the competitive effects charged, and were such price differences made 
in good faith to meet the equally low price of a competitor? 
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The facts are found as follows: 

1, Respondent is an Illinois corporation, with its principal office 
and place of business at 2332 Logan Boulevard, Chicago, Illinois. It 
manufactures, sells and distributes, admittedly in interstate com- 
merce, three classes or lines of automotive products—brass fittings, 
flexible fuel lines, and tube tools, categorically called the brass line; 
hydraulic brake parts, referred to as the brake line; and anti-freeze 
testers, battery testers, battery fillers, battery service kits and timing 
lights, known as the glass line—admittedly in competition with the 
manufacturers or sellers of comparable automotive products. The 
purchasers of these products, whether from respondent, or from re- 
spondent’s competitors, are frequently in competition with each other 
in the resale thereof. Such products are, within each class or line, of 
like grade and quality. 

2. In 1948, there were 10,959 automotive parts wholesalers in the 
United States, having an aggregate sales volume of $2,283,686,000. 
In 1949 respondent’s sales volume was $1,600,000, approximately 45% 
of which was in the brass line, 2% in the brake line, and 53% in 
the glass line. These products reach the garage, repair shop, retail 
dealer and gasoline station through 3,500 to 4,000 purchasers from 
respondent, of which 35 or 40 were classified by respondent as ware- 
house distributors purchasing 20% of respondent’s sales volume; 15 
or 20 were classified by respondent as private-brand accounts, pur- 
chasing 12% of respondent’s sales; and six were cooperative buying 
groups purchasing 8% of respondent’s sales. Respondent also sells to 
fifty customers classified by it as industrial accounts, the remainder of 
respondent’s total number of customers being automotive parts job- 
bers. Respondent’s industrial accounts buy its brass line for use in 
the manufacture of lawn mowers, garden tractors, hot water heaters 
and other integrated products, and their dealings with respondent 
are not involved in this proceeding. Respondent’s private-brand ac- 
counts are chemical, oil, battery and tire companies * buying its glass 
line under their own brand names rather than under the brand name 
of respondent. Twenty salesmen are employed by respondent in its 
distribution. 

3. Respondent sells nationally on the basis of a list price. Re- 
spondent suggests resale prices at all levels down to the consumer, 
who pays the list price, and these are, so far as the record shows, uni- 
formly adhered to. This is illustrated by the following table show- 
ing net prices to be paid for the same part, after discount from list 
is applied, in the three lines, during the forepart of 1949. 


1Pure Oil, Shell Oil, Atlas, Dupont, Delco, Auto-Lite, Goodyear, Exide, Firestone, ete. 
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These differing prices, resulting from deduction from list price of 
the various trade or functional discounts, except that of the ware- 
house distributor in part, granted by respondent to its different dis- 
tributor outlets are not attacked in this proceeding as being dis- 
eriminatory, but they do form the mathematical basis, at least, of 
additional discounts which are ‘so attacked. These prices were dis- 
seminated to respondent’s various distributor categories on printed 
price sheets, and except as hereinafter outlined, were uniform to all 
in each category and not deviated from. The record does not reveal 
the pre-1949 difference between a distributor and a jobber, but in 
19492 when respondent increased the discount allowed a warehouse 
distributor from 15% to 20%, all customers, not classified by respond- 
ent as the latter, purchased on the above distributor-price basis as 
a jobber, the jobber’s price sheet being discontinued. Respondent’s 
2% discount for payment in ten days was uniform to all purchasers 
and is likewise not involved in this proceeding. 

4. In addition to the above discounts, however, respondent allowed 
to any purchaser from it directly, except the warehouse distributor, 
a quantity discount on one order of brass fittings shipped at one time 
to one destination, of 5% on 7,500 assorted fittings, 10% on 15,000, 
15% on 25,000 (with two exceptions unimportant here), and 15% on 
$1,500 of assorted flexible lines. This is attacked as discriminatory. 


Distrib- | Whse. 


Part No. List Dealer Jobber utor distrib- 
price price price price utor 
; price 
Brass Line We. 77 losis) B+51°34 x Mi $4.12 $2. 47 2 $1. 36 $1. 24 3 $1.16 
Brake bine 42>). 3... US coe [0s sae i ae 1.20 0.72 20,49 0. 44 0. 42 
Glassiiline $3) 300) 2 WGI... 4 LL BIOL) 12. 75 8.50 6 6.00 65.45 8 5.10 
6. 50 5.95 5.52 


1CXs, 38, 34, 16. 

2 To nearest. cent. 

8 OX 69—15% blanket discount until mid-1949, 20% thereafter. 
4 CXs 52, 32, 27. 

5 CXs 48, 33, 22. 

6 Variance depends on whether in broken or standard pack. 


5. With the approximately 40 of its customers classified by it as 
warehouse distributors, respondent enters into a uniform contract 
whereby such customers agree to carry at all times a substantial 
minimal stock set out in detail as to each of respondent’s products, 
to furnish respondent with a list of those jobbers to whom it resells 
such products, to cooperate with respondent and aggressively promote 
resale, to display the products, to permit inventory checking by re- 
spondent, to instruct and train both its own salesmen and those of 
its customers, in consideration whereof respondent agrees to. assist 


4The evidence is largely confined to the year 1949, which was, by tacit consent of coun- 
sel, taken as a sample or test year. 


Eo ee sre a ae eb 


E. EDELMANN & CO. 981 
978 Decision 


the warehouse distributor in salesmen’s training, supply catalogs, 
price sheets and advertising matter, circularize the warehouse distribu- 
tor’s customers, and to grant to the warehouse distributor a 20% 
discount on the brass line, 15% discount on the brake line, and 15% 
on the glass line computed on the jobber’s price; in other words, to 
sell at prices that are much lower than are charged jobbers. Ware- 
house distributors so purchasing from respondent resell not only 
to jobbers, but also to the customers of the latter, and in direct com- 
petition with such jobbers. There is’ no complaint in this proceed- 
ing of this warehousing discount on respondent’s products resold 
to jobbers, because no competition exists—the contention being 
that these discounts are discriminatory and injurious when allowed 
on those products which the warehouse distributor resells in competi- 
tion with the jobbers to the retailer because the warehouse distributor’s 
cost of acquisition is 15%, later 20%, lower than that of the jobber, 
regardless of whether the jobber bought from the warehouse distribu- 
tor or from respondent directly, which he may do.* 

6. These warehouse distributors’ discounts are also extended by 
respondent to six cooperative buying groups. The latter are aggrega- 
tions of jobbers, many of whom, prior to such aggregation, bought 
from respondent or. its nearest warehouse distributor at the jobber’s 
price. After formation into a buying group, the individual member 
jobber sends his periodic orders either to respondent directly, with 
duplicate to the group headquarters, or to the latter for forwarding 
to respondent. Merchandise so ordered is shipped by respondent 
directly to the individual jobber member, with billing for the same 
directed to the group office. Monthly settlements are made between 
respondent and the group office for the aggregate purchases of all mem- 
bers, and each of the latter settles monthly with the group office for 
its own individual purchases somade. All of these group-buyer trans- 
actions are at respondent’s jobber’s prices. The warehouse rebate is 
made later. At least one of these buying groups maintains neither 
warehouse nor stock of respondent’s.products—the record is silent as 
to the other five. The warehouse distributor’s discounts on the aggre- 
gate group purchases are paid by respondent to group headquarters, 
which in turn distributes the net, after deduction of operating ex- 
penses, to the jobber-members in proportion to their individual pur- 
chases. In reality, this group set-up is a bookkeeping device for 
obtaining; collecting and remitting the warehouse discount received 
from respondent on purchases made by jobber- members. The Jatter, 

3A jobber or distributor may buy direct from respondent, but, if he does so, inst pay 


the freight on orders: of 100 lbs. or less, whereas if he wien from the swareb Ouse. distributor: 
he remit does not have to pay coh iat 4 ‘ ; { 
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in fact, purchase their requirements directly from respondent, receiv- 
ing close to a 20% better price than if they had bought simply as a 
lone jobber, instead of as a member of the group. The functional 
classification as warehouse distributor is basically artificial. This 
discount is also attacked as discriminatory. 

7. Visually presented, respondent’s distributive and discount pat- 
tern, exclusive of industrial and private brand accounts, since early 
in 1949, is as follows: 


* 
RESPONDENT 


At approximately 70 percent plus 20 
percent off list—no quantity discount 
WAREHOUSE DISTRIBUTOR 
as as 

DISTRIBUTOR JOBBER 


At approximately 70 percent plus 20 | 
percent off list—no quantity discount } 


SIX BUYING GROUPS 
OF JOBBERS 


At approximately 70 percent 
off list plus quantity discount 
>." on brass only! 


JOBBER 


At approximately 60 percent off list 
RETAIL DEALER — 


CONSUMER 


1The record is not clear whether the quantity discount on the brass line only can be- 
obtained by a jobber buying from a warehouse distributor, and, for the purposes of this: 
Proceeding, it is assumed he cannot, and that such discount can be had only on; purchases: 
by a jobber direct from respondent. In any event a jobber able to purchase brass im 
such quantities does compete on resale thereof with a jobber unable so to qualify. 


——_______ Selling line. 
mene eagereten Competition. 
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8. The fourth and last discount, or lower net price, contended to be 
discriminatory was granted by respondent on sales of its glass line to 
private-brand accounts who purchased on a contract order for a 
specific quantity as a negotiated price which, in some instances, was 
as much as 3314% less than the price charged respondent’s other cus- 
tomers for comparable products. There is some dispute as to the dif- 
ference in the product sold to private-brand accounts and that sold 
under respondent’s brand to its other customers, but so far as the Hear- 
ing Examiner can ascertain from the record, the only differences were 
the brand name or mark, stamped or lithographed, on the product, and 
the printed insert in the hydrometer, showing how much of a partic- 
ular antifreeze, as opposed to a number of antifreezes, was in the radia- 
tor solution and how much was needed to prevent solidification. The 
floats are interchangeable, and apparently there is no basic functional 
difference. The finding is that these products were of substantially 
like grade and quality. 

9. The foregoing facts found as to respondent, its business back- 
ground, selling and pricing practices, discounts, both functional and 
allegedly discriminatory are without substantial dispute on the record. 
There remain the questions of whether respondent’s customers, favored 
and unfavored pricewise on the four discounts described above, are in 
competition with each other in the resale of respondent’s products, and 
whether such discounts have any of the three statutorily prescribed 
effects on either the original sale level, or the resale level. 

10. There is substantial evidence in the record that the automotive 
parts jobber buying from respondent, or its warehouse distributor, 
competes over a local radius of from fifteen to one hundred miles with 
every other automotive parts jobber located within such radius, in the 
attempt to resell respondent’s products or those of respondent’s com- 
petitors; and that they also compete with respondent’s warehouse dis- 
‘tributors, including the jobbers forming buying groups, for the busi- 
ness of the automotive retail dealer. This evidence comes from not 
only witnesses produced by counsel for the complaint, but from re- 
‘spondent’s witnesses and respondent’s president, and applies to all 
three of respondent’s lines. There is also substantial evidence that 
the members of the six buying groups, classified by respondent as ware- 
house distributors and receiving the 20% warehouse discount as such, 
«ompete with jobbers purchasing from respondent either directly or 
indirectly, at the higher jobber price, in the attempt to resell to dealers. 

11. The competitive picture of the private-brand accounts, vis-a- 
vis respondent’s distributors on respondent’s glass line, is not de- 
veloped and is consequently inconclusive. The record does not 
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show whether these private-brand accounts, mostly tire and oil 
companies, resell their individually-branded glass line to their 
franchised retail stations, or at what price, whether they require 
such stations, as a consideration of the franchise, to use only such in- 
dividually branded merchandise, whether respondent’s private-brand 
accounts offer such merchandise generally or restrict it to retail sta- 
tions handling, exclusively or otherwise, their tire or oil products. 
None of the officials of these private-brand accounts was called as a 
witness. If respondent’s private-brand accounts distribute respond- 
ent’s glass line so branded only to their own dealers, and have no com- 
petition in doing so, as respondent’s president testified, and the latter 
are required to buy same, either as a franchise restriction, or as a 
matter of supplier compulsion, then the lower price or discount de- 
scribed in paragraph 8 above would have no significance here, because 
competition would be aborted or foreclosed regardless of price—re- 
spondent’s distributors could not sell the glass line branded with re- 
spondent’s own mark in any event to these retail dealers. 

12. The other evidence is sketchy. One jobber, a member of a buying 
group, testified that gasoline stations were both potential and actual 
customers of respondent’s jobbers, of which he was one, that he did a 
“very likable size business” with them, that such market has not been 
falling off. Whether this business, though, was with independent or 
franchised stations does not appear. Another witness, chief executive 
of another buying group, stated that “controlled” stations were both 
a potential and actual market for respondent’s glass line, but that he 
was not concerned with sales thereof, as it was a slow seasonal line. 
Yet at another point, he stated that his group had never been able to 
supply the “closed” or “controlled” stations of Standard Oil, Shell, 
Texaco, Pure Oil, and others, much of respondent’s glass line, because 
of franchise contro] and apparently not because of the price factor. 
Apparently, in the first statement, the witness was speaking of in- 
dependent stations. 

13, A jobber-member of the same group testified to encountering 
competition from these private brand accounts, apparently on respond- 
ent’s glass line, to the extent that they were, in his opinion, about to 
put the jobber out of business, Again it does not appear whether this 
stems from the lower price at which these accounts purchased, or 
whether it was due to franchise or other control over the stations by 
the private-brand accounts. Another jobber. in Indiana testified he 
sold respondent’s regular glass line to service stations of Texaco and 


Sun Oil, as well as to independents. Respondent’s president testified 


that, contrary to the exception that this private-brand merchandise 


Lento 
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would take away the jobber’s business in the standard merchandise, 
“the idea of this kit becoming standard equipment for the major oil 
companies made these independent garages and service stations fa- 
miliar with what we might call standard equipment * * * and it was 
through the advertising we got and have been getting from the major 
oil companies that the jobber, I feel, has been able to do a very fine 
business on battery service kits and our volume has constantly increased 
on service kits, and was pretty much a dead dodo until we started 
building these kits for the major oil companies.” “If we had been 
unable to furnish these kits with medallions and have them specialized 
for these companies, the companies themselves would not have been 
interested in purchasing the kit, because these major oil companies 
desire everything that they sell to their stations to be a part of their 
color scheme and part of their merchandising plan.” The Examiner 
construes this latter testimony to mean that there was no competition, 
price or otherwise, between the private brand account and respondent’s 
jobbers for the business of the gasoline station or tire store “fran- 
chised,” “closed,” or “controlled” by the private-brand account, that 
such market was never open to respondent or its distributor. 

14. On the whole, the finding is that the evidence is insufficient and 
too insubstantial to show competition existing between these private- 
brand accounts and respondent’s other customers on respondent’s 
glass line for the business therein of the retail outlets of the private- 
brand accounts, and that there is no evidence to show that the latter 
sell, or attempt to sell independent stations or retailers. So far as the 
discount described in paragraph 8 above is alleged to be discriminatory 
and in violation of Section 2 (a), the proof therefor has failed to sus- 
tain the charge. 

15. The next question of whether the differing costs of acquisition 
of respondent’s products by its customers competing in the resale 
thereof has an adverse competitive effect presents the first of the two 
most serious issues in this proceeding, which has resulted in much 
conflicting evidence. For the affirmative, there has been shown by 
charts* the net cost of acquisition taken from respondent’s sales 
records, after discounts applied, of all of respondent’s customers lo- 
cated in various trading areas in Alabama, Arkansas, Georgia, Ken- 
tucky, Louisiana, Mississippi, North and South Carolina and Ten- 
nessee, which net costs vary from 78.1% to 98% of the jobber price, 
Without deduction of the uniform 2% discount for cash, the variance 
would be approximately from 80% to,100%. The chart shows pur- 
- chasers in the same trading area buying as low as 80%, with others 


4OXs 145-B, 146, 147. 
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paying full price or slightly under it. It is also evident from the 
testimony of jobbers that each takes regular advantage as a matter of 
financial necessity of the 2% cash discount for prompt payment ex- 
tended uniformly to all by respondent and not under attack herein, 
that failure to do so would seriously impair, if not wipe out profit 
margin. 

16. It is apparent that automotive parts jobbers operate on a very 
small profit margin, and most of them extend the same cash discount 
they receive to their purchasers; however, the latter is based on a 
mark-up of acquisition cost, so that if they receive a cash discount of 
2% of invoice, upon resale that same percentage may amount to nearly 
3% of the cost of acquisition. One jobber in business since 1918 in 
northern Mississippi, with six branches, testified that his cost of doing 
business was 23.78% of sales and his gross margin was 27.52% of 
sales, leaving a net margin of profit (presumably before income tax) 
of 3.74% of sales, and that if he were to grant a 2% cash discount to 

rhis customers and fail to take advantage of the same discount from 
his suppliers, his loss would be (computed) 3.9% of sales. Obviously 
he would not remain in business long. Another testified that his profit 
margin in 1949 was but 4.2% of sales; that he had to take advantage - 
of every cash discount granted by his suppliers; that if he takes it 
and gives it on resale with a 3314% mark-up, he automatically loses 
1%; that if he does not take it but does give it upon resale, he loses 5% 
on the same mark-up basis. Another jobber, in business for thirty 
years as such, stated that any jobber who can’t avail himself of the 
cash discount is in a very serious condition. 

17. Obviously, if 2% discount means the difference between profit 
and no profit, or accounts for half of the jobber profit, the three 
discounts remaining under attack in this case, ranging from 5% to 
20%, spell the difference between commercial life or death. The testi- 
mony also is to the effect that a jobber’s profit is made up of an 
accumulation of small margins of profit on many items. Even the 
small jobbers handle 30 to 75 lines of products, the larger ones, 100 
or more lines, consisting, in the aggregate, of thousands of items. 
Many of respondent’s products are slow-moving but essential items in 
every jobber’s stock. Every jobber must stock them. Although the 
turnover is slow, and the net profit therefrom small, such profit con- 
tributes to the aggregate, which determines whether the jobber pros- 
pers, becomes static, retrogresses or fails. With net margins of profit 
as smal] as they are, the discounts described in paragraphs 4, 5 and 6, 
supra, even though on only one of many lines handled, contribute ~ 
directly and powerfully to the recipient jobber’s ability to compete. 
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18. Since respondent’s products are slow-moving, purchases by job- 
bers thereof are small in comparison to their total purchases of all 
products, and it is contended by respondent that they are so insignifi- 
cant in relation to the jobber’s total business that no adverse effect on 
his competition can be inferred. This contention has been disposed 
of by the Supreme Court in the Morton Sait case,® which held “there 
are many articles in a grocery store that, considered separately, are 
comparatively small parts of a merchant’s stock. Congress intended 
to protect a merchant from competitive injury attributable to discrim- 
inatory prices on any and all goods sold in interstate commerce, 
whether the particular goods constituted a major or minor portion of 
his stock. Sincea grocery store consists of many comparatively small 
articles, there is no possible way, effectively, to protect a grocer from 
discriminatory prices except by applying the prohibitions of the Act 
to each individual article in the store.” There is nothing in this rec- 
ord suggesting that any of respondent’s products are more insignifi- 
cant to the automotive jobber than is salt to a grocer.°® 

19. The above constitutes substantially all of the evidence adduced 
to show the alleged injury to competition—no commercial corpse, 
bloody or otherwise, was produced by counsel for the complaint, ap- 
parently in reliance on the Morton Salt case, cited supra, which holds 
“it would greatly handicap effective enforcement of the Act to require 
testimony to show that which we believe to be self-evident, namely, 
that there is a ‘reasonable possibility’ that competition may be ad- 
versely affected by a practice under which manufacturers and produc- 
ers sell their goods to some customers substantially cheaper than they 
sell like goods to the competitors of those customers. This showing 
in itself is sufficient to justify our conclusion that the Commission’s 
findings of injury to competition were adequately supported by 
evidence.” 


In any event, respondent’s counsel filed no motion to dismiss for fail- 
ure to establish a prima facie case at the close of the affirmative evi- 
dence. The discounts in this proceeding are equally or more substan- 
tial than those attacked in the Morton Salt case, and the evidence as 
to the commercial importance of small price percentages goes much 
further than that case apparently requires. The finding, therefore, is 
that the evidence received above supports a reasonable inference of 
the competitive injury alleged. 

6334 U.S. 37. 

6In Standard Brands, Inc. (80 F. 'T. C. 1117), %¢ in the broker’s cost of a 1-pound loaf 
of bread was held substantial because the profit margin of even the largest producer was 
but %o¢ per pound loaf of bread; and in the glucose cases (324 U. S. 726 and 746), 14¢ 


per pound in glucose was held substantial to the purchaser making candy therefrom, 
Furthermore, these products were not bought for resale as such. 
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20. The opposing evidence adduced by respondent consists mainly 
of the testimony of three of its jobbers and one of its warehouse dis- 
tributors. The latter testified at considerable length of the many 
distributive and promotional services he performed to the benefit 
of respondent as well as himself, in addition to those required by the 
warehouse distributor contract—missionary work through his sales- 
men; loaning money to garage operators and servicemen to set up as 
jobbers; salesmen’s meetings for jobbers and their salesmen; legal ad- 
vice; bookkeeping and auditing services; paying transportation on 
jobber orders; and credit risk. To him, this fully justified the extra 
20% discount which he received on all purchases from respondent. 
Approximately 45% of these purchases are resold to jobbers in his dis- 
tributor function ; 55% are jobbed by him to retailers. There is noth- 
ing in the record showing whether this extra discount exactly or ap- 
proximately paid for all the services he detailed. He did state that 
without it, he could not continue as a warehouse distributor, but 
must revert to a jobbing basis. There is no holding that, if that extra 
discount did no more than so compensate him, it was justified, even 
though that has been suggested * where a price-favored purchaser per- 
forms a dual function. In any event, such question is probably aca- 
demic here, because the extra discount on products which he resells as a 
warehouse distributor is not here attacked—it is that discount on 
products which he resells to dealers in competition with the jobbers 
' to whom he sells as a warehouse distributor that is claimed to be 
illegal. 

21. On this point, respondent’s president testified that respondent 
did not know what products were resold by the warehouse distributor in 
the two different channels, and respondent’s counsel contends that 
respondent cannot ascertain this. However, two of respondent’s prin- 
cipal competitors, both larger than respondent, allow a warehousing 
discount only on those purchases which are resold in that capacity 
to jobbers, and reports of such sales must be made to the supplier by 
the warehouse distributor.’ Thus, it apparently can be done, and, to 
avoid discrimination, should be done.® 

22. The warehouse distributor witness further testified that of his 
$8,500.00 purchases from respondent in 1949, 55% was resold by him 
to dealers at a sales expense of 9% of the invoice, and 45% to jobbers 
at a sales expense of 314% of invoice, and that he was preparing a 

‘Functional Discounts under the Robinson-Patman Act: The Standard Oil Litigation ; 
Gold & McGrath, Harvard Law Review, Vol. 67 No. 2 Dec. 1953. 

» ®RXs 5, 6,7; Tr. 1550-2, 1579-83, 
®* “Determining price by use’ doctrine: see Sherwin-Williams Co., 36 F. T. C. 25; Stand- 


ard Oil Oo. v. F. T. C., 43 F. T. C.'56, 340 U: S. 23; see also “Tyranny of Labels,” Shnider- 
man, 60 Harvard Law Review 571 at 600-3. c ete 
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breakdown of his business operations in his two functions, and would 
supply same to respondent within thirty days. If supplied, it was not 
entered in evidence. This witness also testified his net operating profit 
in 1949 was 1.22% before taxes, 0.74% after taxes, of sales, but that 
he did not know whether his percentage of profit was higher in his 
warehousing function or on his jobbing function; that he performed no 
warehousing function when reselling to dealers. He also testified that 
he has told his jobber customers of his extra discount over theirs from 
respondent, but had had no complaints from them. His testimony 
was given under the impression that a successful termination of this 
proceeding in favor of proponent counsel would deprive him of 45% of 
his business, would take away his warehouse-distributor status with 
respondent, deprive him of his merchandising discount, limit his travel- 
ing, revert him to jobber status and compel him to establish branch 
houses and compete with more jobbers. 

23. The three jobbers of respondent who testified, collectively cor- 
roborated the warehouse distributor’s testimony briefed above, stress- 
ing that they can and do freely buy from the warehouse distributor 
or from respondent directly at the same price, but. that purchasing 
from the former has the advantage of prepaid freight on less than 
100 pounds, free phone calls, speed of delivery, and relief from hav- 
ing capital tied up in an inventory of slow-moving items. They all 
resold to retail dealers such as service stations, garages, car and imple- 
ment dealers, and competed for such business with each other, with the 
warehouse distributor, and with jobbers reselling similar products of 
competitors of respondent. They all knew the warehouse distributor 
bought at a lower price than they did, but did not know how much 
lower, and all stated that they did not care; that the warehouse dis- 
tributor’s competition with them had not injured them in any way; 
that competition at their level was keen, and had been for years; 
that they knew of no lessening therein, nor any corraling of business 
by one or a few of their competitors. All of them have grown in 
size over a decade or more. One of them purchased two-thirds of his 
requirements of respondent’s products from respondent and one- 
third from the warehouse distributor; another splits his purchases 
about evenly; the third did not know. All agreed that when the 
warehouse distributor resold to a dealer in competition with them, 
none of the warehouseman’s services, enumerated above, inured to 
their benefit. tt a 

94. All three of these witnesses, however, were and had been buy- 
ing at lower than jobber prices other lines of automotive products, 
whether classed as warehouse distributors or under some other name, 
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and all were then testifying under the impression that the complaint 
in this proceeding endangered, not only those preferential set-ups, 
but also their ability to buy at jobber prices from respondent or its 
warehouse distributor. One of them, in fact, testified that 50% of 
his total purchases were on such preferential set-up, and that 80% 
of his sales were as a jobber. This direct interest in the outcome of 
this proceeding compels the giving of less weight to their testimony 
than if it were wholly objective. In addition, all stated that cost 
of product acquisition was the most important factor in their profit 
margin,”® and one insisted he was entitled to the same price as re- 
spondent’s warehouse distributor from whom he bought, although 
he did not know exactly what that net price was. And another stated 
he would be much better off profitwise if he were able to buy at the 
same price as the warehouse distributor. All of them, in testifying 
that the competition of the warehouse distributor did not injure 
them, explained that that was because the former did not cut re- 
spondent’s suggested resale prices.11 The record as a whole shows 
that the latter were universally adhered to, voluntarily, at all levels 
of distribution. 

25. This brings up the contention of respondent’s counsel that 
where preferential discounts are not used by the recipient to cut 
prices on resale, there can be no competitive injury—a contention: 
which has been expressly rejected by the Supreme Court in Corn 
Products Refining Co. vs. F. T. C., 324 U. S. 726 at 742: 

“It was stipulated and the Commission found, that the allowances 
in question were ‘sufficient, in and when reflected in whole or sub- 
stantial part in resale prices, to attract business to the favored pur- 
chasers away from their competitors, ‘or to force competitors to resell 
* * * at a substantially reduced profit, or to refrain from reselling.” 
But, it is asserted here, that there is no evidence that the allowances: 
ever were reflected in the purchasers’ resale prices. This argument 
loses sight of the statutory command * * *, We think it was per-. 
missible for the Commission to infer that these discriminatory allow- 
ances were a substantial threat to competition.” 


Furthermore, price is but one competitive weapon—there are other 


1 While a number of respondent’s customers testified that respondent’s unique method 
of packaging brass fittings in transparent cellophane bags, a given number to each bag, 
made display, handling, inventory, checking and sales much easier and was an important 
influence on buying from respondent rather than from its competitors, the evidence is: 
practically unanimous that cost of product acquisition is still the most important factor: 
in profit margin. 

“This “idee five’ that competition is fair, has not been and cannot be injured if dis-. 
counts are not used to cut resale prices, characterizes all of respondent’s defense and: the 
evidence in support thereof. - 
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forms of competition, such as additional service to customers, greater 
and more varied stocking, branch houses, additional salesmen, the 
institution or expansion of which depends directly on operating profit 
margin, a major factor in which, on this record, is cost of merchandise 
purchased. 

26. In connection also with the “Incipiency doctrine” * in evaluat- 
ing the conflicting testimony as to competitive effect on the secondary 
and lower levels, there must be considered a possible change in eco- 
nomic cycle, from the inflationary to the deflationary, from the “seller’s 
market” to the “Buyer’s market.” Seller’s pricing practices are a 
matter of less import in the seller’s market, but where the buyer’s 
profit margin is so perilously thin and so directly affected as the 
unanimous evidence in this record shows, any change in the national 
economic picture to where the dollar hardens, orders shrink, inven- 
tories become a fear instead of a boast, the preferential discounts 
present here necessarily must loom larger and more important to the 
non-recipients. . 

27. While it may be true that the larger a jobber becomes in sales 
volume, the more his overhead increases and the lower his percentage 
profit per dollar of sales becomes, and that some jobbers voluntarily 
cease expanding after reaching what they consider a breaking point 
in their particular operation, the statutory command and its legisla- 
tive intent are obviously equality of opportunity, at the seller-buyer 
level—what the buyer does with that opportunity thereafter is no 
concern of present law, and therefore is immaterial. 

28. Lastly, the testimony of three of more than 3,000 jobbers, that 
they have grown and prospered in spite of a competitive price disad- 
vantage, does not, to the Hearing Examiner, outweigh a basic eco- 
nomic factor present throughout the entire jobbing line (3,000 or 
more here), namely, the extremely narrow profit margin and its im- 
mediate sensitivity to cost of product acquisition. The latter is an 
objective fact, the former subjective. The latter may well have been 
influenced by the fact that these three jobber witnesses were receiving 
preferential price treatment on other lines of automotive products. 
To illustrate by analogy: if an objective test for malnutrition reveals 
that malnutrition exists in a large segment of population, such as all 
the inhabitants of a town, country, or other area, the assertion of good 
health and general euphoria by several such inhabitants cannot over- 
come the objective determination. 


12 Kelley : Functional Discounts Under the Robinson-Patman Act, 40 Calif. Law Review 
526, at 533. 
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99. Another line of evidence introduced by respondent, based on 
United States census figures, shows that the number of wholesalers 
of automotive parts, accessories, tires and equipment increased from 
6,982 in 1939 to 12,423 in 1948, and that their aggregate sales similarly 
increased from 611 million in 1939 to 2,641 million in 1948. This, it 
is contended, shows that competition and business in the wholesale 
line has increased instead of substantially lessening. But the cause 
thereof is not shown. It is just as reasonable to infer that this overall 
growth was due to increase in automotive registrations, to the war, 
when replacement parts were frequently not up to demand, or to the 
inflationary forces at work during the years in question, as to infer, 
as contended, that it was due to respondent’s pricing system and those 
of its competitors. Furthermore, this is an overall picture, including 
the myriad products not sold by respondent, and stasis or retrogres- 
sion in brass fittings, hydraulic brake parts, and battery testers, might 
easily be over-compensated by pronounced expansion in ignition 
points, valves, brake linings or tires and tubes. 

30. Also in the record is a table for 1948, compiled from United 
States census figures, as follows: 


Number 

Number Sales en- of estab- Business 

of estab- tire year | blishments} percent of 

lishments $1,000 percent of total 

total 
Automotive parts—accessories total_____.....____ 10,959 | 2,283,686 |.-_.2_2._-_. HAs EE 

5/Million‘and'ever!. SG JE.) OLE 2 Oat il 146, 612 0. 102 6.41 
WO Omen ed, oe en a ea 68 210, 841 . 62 9. 23 
Into. Balin SE ERLE Be ee 190 255, 087 1.733 11.17 
One-daltigrl mMiion. peog ew ee Oe a ae 573 386, 998 5.22 16. 92 
300,000 to 500,000_..__.-_-2 ee asebstfed. 941 355, 709 8. 59 15. 58 
200,000 to 300,000-..-2._--_--_._-.2__ Be ees, Fae 1, 134 275, 749 10. 34 12. 08 
100,000-06'200; 000 580LE% - CUR MIOL crt yeiee Sly 3 2,778 392, 547 25. 35 17.19 
BO,DNOTO 200,000 cc pen an erent ee. Dn gan oe Bey 2, 598 187, 171 23. 65 8. 28 
Under G0j0000!2 HJ Ss ET OV Ty YP) 2, 666 70, 972 24, 35 3.1 
eh se bh Be a a eg SE 


This shows that nearly half of the wholesalers in 1948 were small- 
sized jobbers (those doing an annual volume of $100,000 or less), 
from which it is contended that commercial life and profit among the 
unfavored price-wise must be healthy, or there would not be so many 
of them. But there is no such necessary causal relationship. There 
are degrees of injury, substantial or otherwise, which, while hurting, 
may not kill, and there is nothing in the record to show how these 
48% of small jobbers were faring in 1948—whether they were healthy 
or moribund commercially, whether there were other more than com- 
pensating factors in their operation, which overcame price dis- 
criminations against them by this respondent or by other suppliers. 


» 9 tot 


——— 
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Furthermore, respondent sells only 3 of the many lines of automotive 
products involved. It will also be noted that the 48% of wholesalers 
did only 11.38% of the sales volume. 

31. On the issue of competitive effect, the Winneapolis-Honeywell 
Regulator Company case, 191 F. 2d 786, is strongly relied on by 
counsel for respondent as dispositive of that issue in the negative. 
There is, however, a basic factual difference between this proceeding 
and that. Here we have a product bought for resale as is; there the 
product purchased became a part of an assembled final product, and 
the Court found no causal relationship between the cost of the one 
and the price of the other, saying, 

“Tt may be true that if the manufacturers were generally selling 
controls as such, a differential of two or three dollars in the price they 
paid for them would have a substantial effect on the price obtained. 
Under such circumstances a finding that a competitive advantage in 
purchase price paid would necessarily give rise to a competitive 
advantage in sale price would perhaps be justified.” 


There is also, running through the opinion, a philosophy that unless 
a price advantage is used to lower the resale price and attract business 
thereby away from non-favored competitors, no competitive injury 
can result—a theory which seems, to this Hearing Examiner, directly 
contrary to the opinions in the Morton Salt case and the Corn Products 
Refining Co. case, supra. 

32: The conclusion and finding is that respondent’s preferential 
warehousing and quantity discounts, ranging from 5% to 20% as 
described in paragraphs 4, 5 and 6, are discriminatory in that it is 
“reasonably probable” as well as “reasonably possible” that they 
substantially lessen competition at the secondary level, and injure, 
destroy or prevent competition at that level. .No other conclusion 
is possible, unless the Morton Salt case is to be ignored. The degree 
of control exercised by the respondent over its jobbers, by calling on 
them through salesmen, selling to them directly, by missionary work 
with them, etc., as appears above, was such as to constitute them 
purchasers even when they bought through a warehouse distributor.7* 

33. As for “tendency to create a monopoly,” the doctrinaire ap- 
proach regards this as an inevitable sequitur of any substantial lessen- 
ing of competition. However, in the setting of this case, the Hearing 
Examiner construes this phrase to mean that the probable result of 
the discriminatory pricing practice found will be such a concentration 
of economic power in the price-favored as will enable them to affect 


13 Champion Spark Plug Co., D. 3977; Elizabeth Arden v. F. T. C., 156 F.2d 123, 135; 
Kraft Phenia# Cheese Corp., 25 F. T. C. 587 ; Luxor Ltd., 31 F. T. C. 658. 
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substantially the market in which they sell, if not to dominate and 
dictate the commercial acts of the unfavored. The record here fails 
to establish this. The challenged pricing practices have been fol- 
lowed for a substantial number of years, but there is no substantial 
evidence of such concentration in the price-favored at the secondary 
level. 

34. As to competitive injury at the primary level—that is, resporid- 
ent and its competitors—the record is somewhat less than fragmentary. 
It does appear that in one instance, when respondent artificially classi- 
fied a newly formed buying group as a warehouse distributor and ex- 
tended its 20% warehouse discount, one or two jobber members, form- 
erly buying from other sources than respondent as unaffiliated jobbers, 
began thereafter to buy through the group from respondent. But 
there is evidence that others did not, and that other group members 
have switched from respondent to other sources of supply. Whether 
the preferential discount had any causal connection is not shown. On 
the contrary, the record shows that respondent’s two principal com- 
petitors have similar price-preference set-ups, and that any switching 
of suppliers has been general among the three. Also, the record 
shows that respondent ranks below these two and one other competitor 
in size, and that its rate of growth has not been as high as the re- 
mainder of the industry. Respondent’s true share of the market is not 
shown. Respondent claims this to be only .07% on the basis of nation- 
al sales volume of all automotive products being $2,283,686,000, and 
respondent’s sales volume being only $1,600,000. But respondent does 
not compete except on the three lines which it sells, and there are no 
figures in the record to show national sales volume on these products. 
At least one of respondent’s competitors did not start in business until 
1946, but has grown steadily since then. The finding is, therefore, 
that there is no substantial evidence of a tendency toward monopoly 
in any line, and no substantial evidence of a substantial lessening of 
competition or of injury, destruction or prevention of competition 
between respondent and its competitors. 

35. Respondent, while denying the competitive effects charged to 
result from its admitted price differentials and those just above found 
to exist, asserts by answer that, if so found, they were made in good 
faith to meet the equally low prices of competitors within the mean- 
ing of Section 2 (b) of the Clayton Act, and are therefore justified.*# 
In support thereof, it has named thirty-two of its competitors, and 
introduced the 1949 price lists of twelve thereof. Of these, the testi- 


4 This defense is confined largely to respondent’s brass line. 


i It contends that 
line is so unique that competition plays no part in determining its glass 


price or discount, 
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mony is unequivocal that respondent regards the Weatherhead Com- 
pany and the Imperial Brass Mfg. Company as its principal and only 
really important competitors, because they both sell nation-wide, and 
sell full lines, as does respondent. Respondent’s other competitors 
are fringe fighters, so to speak, operating in a few localities, offering 
for sale only the fast-moving and high-profit items in brass, and 
while they do offer stiff competition in certain limited areas and on 
certain items, and some of them have taken business away from 
respondent, the latter has generally refused to meet their quota- 
tions. None of this group have a warehouse discount such as respond- 
ent’s; most of them sell on a net price basis, and of those who do give 
quantity discounts, the latter are not set out in detail, or, with one or 
two exceptions, are not comparable in either percentage or quantity 
with those of respondent. A comparison of respondent’s jobber price 
(disregarding any of the discounts under attack in this proceeding) 
with the net price of seven of these competitors for the same brass 
fitting shows the latter to be generally lower than respondent’s. But, 
as stated, this does not reveal a true comparison because it ignores 
respondent’s special discounts. 

36. Much of respondent’s testimony has to do with the important 
missionary and distributive service which respondent’s warehouse 
distributors perform in reselling to jobbers, probably offered as a justi- 
fication for their 20% warehouse discount, but this evidence is im- 
material here, because that discount is not under attack herein when 
given on products resold to jobbers. It is unquestioned on this record 
that none of these services are performed by the warehouse distributor 
when it resells to dealers in competition with its jobber customers. 

87. A substantial portion of the remaining testimony, largely from 
three of respondent’s salesmen, indicates that respondent is in keen 
and even bitter competition with both Weatherhead and Imperial 
nationally ; that in 1949 Weatherhead’s net prices, after all discounts, 
were generally higher than respondent’s for the same items; that Im- 
perial’s were about the same, on some items being higher, on others 
being lower. It is obvious, of course, that no seller can exactly meet 
the differing prices of two or more competitors, and respondent did 
not attempt to do so. Its attempt herein was apparently to fix its 
prices on a level where it could retain most of its business, and would 
be enabled to obtain more. 


15 An equally low price of a competitor means for the same quantity (Ff. T. OC. v. Stand- 
ard Brands, 189 Fed. 510). 
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38. Counsel for the complaint contend that this affirmative defense 
does not comply with the statute (Section 2 (b)) for a number of 
reasons: 

1. That under the Staley decision ** the price “made in good faith 
to meet an equally low price of a competitor” means meeting a special 
price of an individual competitor in a given locality and not a gen- 
eralized effort to “remain competitive,” exactly meeting nothing; 

2. That under the Standard Oil decision ** respondent has failed 
to show that the competitive prices it claimed to have met were, in 
addition to being equally low, lawful as well ; 

3. That respondent’s officials, as reasonably prudent business men, 
knew or should have known that competitors’ discounts or resultant 
prices were discriminatory and unlawful. 

39. Before discussion and disposition of these contentions, some 
background must be related. When respondent rested its defense, 
counsel in support of the complaint moved to strike out all evidence 
tending to support the affirmative defense, on several grounds, one 
of which was respondent’s failure to introduce any evidence showing 
that competitors’ prices, claimed to have been met, were lawful and 
non-discriminatory prices, a failure which respondent’s counsel ad- 
mitted. On this ground, the Hearing Examiner granted the motion, 
which ruling was appealed interlocutorily by respondent, and about 
a-year later reversed by the Commission, but without cited reasons. 
At the same time, the Commission granted a subsequently-filed motion 
to reopen the case for the purpose of taking testimony intended to 
show that respondent neither knew, nor should have known, that the 
prices of its competitors which it met were unlawful, and that the 
respondent acted as would a reasonable and prudent business man. 
This evidence was taken, These Commission rulings do not state that 
the “lawfulness” essential of the Standard Oil case is required or is 
not required to be shown. Nor do they state that if respondent did 
not know, or, as a reasonably prudent business man, should not have 
known them to be unlawful, such constituted a defense. The Hearing 
Examiner construes them to mean that lawfulness of competitors? 
prices is not, per se, an indispensable prerequisite to establishing a 
defense under Section 2 (b) ; that it will be sufficient, whether lawful 
or unlawful, if respondent did not know their legal status, or should 
not have known it. The Hearing Examiner cannot assume that the 


18 324 U. S. 746 at. 752. ‘But Section 2 (b). does not concern itself with pricing systems 
or even with all the seller's discriminatory prices to buyers * * * The Act thus places 


emphasis on individual competitive situations, rather than on a general system of 
competition.” 


17340 U. 8. 281. 
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Commission would do a futile thing—order evidence taken on its new 
and different standard of knowledge, actual or imputed, if such evi- 
dence did not, with other requirements, constitute a defense. 

40. Taking up the contentions of counsel in support of the com- 
plaint in reverse order, the Hearing Examiner finds against the third. 
Proponent counsel argue that respondent’s officials, as reasonably 
prudent men, knew, or should have known, that Imperial’s volume dis- 
count was unlawful and discriminatory, because they knew that. re- 
spondent’s was; that respondent admittedly had no cost justification 
therefor; that they knew Imperial’s cost for material, labor and sales, 
although not its overhead, and that these were approximately the 
same as respondent’s; that Imperial is located in the same city as 
respondent and has roughly the same type of distribution; that they 
knew of no cost justification by Imperial for the latter’s cumulative 
volume discount; and that such a volume discount cannot be justified 
in any event. To say that Respondent, in 1949, knew its own dis- 
counts to be unlawful, when complaint herein was not issued until a 
year later, and respondent is still contending its discounts to be law- 
ful, and then to build on this basic fallacy the argument that it must 
therefore have known that a competitor with partially parallel costs 
must be charging similarly unlawful prices, not cost-justified because 
respondent’s were not, is to pile inference upon inference. This con- 
tention is rejected. 

41. The second contention, that respondent must show the substan- 
tive legality of every competitive price it claims to have met, high- 
lights the administrative confusion and enforcement futility which 
such a rigid test would cause. Manifestly very few, if any, respond- 
ents could finance the undertaking of showing that every competitive 
price schedule was lawful in all respects. Contrariwise, the Com- 
mission could hardly prove that each such price was unlawful. No 
matter where the burden lay, its assumption would involve trying 
many cases instead of one; records would be gargantuan, and clarity 
wellnigh impossible. Perhaps it was this dilemma which induced 
the Commission to modify such a substantive and rigid test, to the 
one of what the respondent knew, or should have known, as a rea- 
sonably prudent man, of the legality of its competitors’ price struc- 
ture. Respondent’s principal officials all testified that they had no 
reason to suspect illegality in their competitors’ pricing practices ; 
that quantity, cumulative volume, and warehousing discounts had 
long obtained, and, in fact, were traditional with the industry; and 
that they knew of no legal challenges thereto, either private or gov- 
ernmental, until the instant proceeding was brought against respond- 
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ent. There is nothing in the record to indicate otherwise—nothing 
substantial to indicate that they knew, or should have known—their 
competitors’ prices were illegal. The second contention is according- 
ly rejected. 

42. The first contention, that respondent has not met the Staley de- 
cision test, is sustained. Respondent admittedly did not exactly meet 
the different prices of its two principal competitors, nor those of any 
other competitor. Obviously it could not. This the Staley case holds 
respondent must do. Respondent’s warehousing discount, under at- 
tack here, is the 20% on those products bought and resold, not as a 
warehouseman, but as a jobber to a dealer, in competition with the 
jobbers who purchase from the warehouseman. Both of respondent’s 
principal competitors, Weatherhead and Imperial, allow a comparable 
discount only on products bought and resold as a warehouseman. 
Hence there was no discount of competitors for respondent to meet. 
Furthermore, a comparison of net prices of respondent and Imperial 
on the same 332 brass fittings discloses respondent’s prices to be lower 
on 217, higher on 7, and identical on 109.18 A similar net price com- 
parison on 285 comparable items between respondent and Weatherhead 
discloses that respondent’s price was lower on 260, higher on 6, and 
identical on 19 items.?® There is here no “meeting of the equally low 
price” of its competitor. The statute does not permit undercutting, 
prevalent here; it permits only a meeting, incidental here. The same 
is generally true of respondent’s quantity discounts. Weatherhead 
grants no quantity discount. Imperial grants a cumulative volume dis- 
count, whereas respondent’s is not cumulative, but only on a single 
order. Imperial’s volume discount goes from 3% to 14%; respond- 
ent’s, from 5% to 15%. Furthermore, of 175 of respondent’s customers 
located in 80 cities and 12 states, according to their annual purchase 
volume, none could have qualified for Imperial’s volume discount of 
10% or more, and only 14 could have obtained Imperial’s 5% discount. 

43, Respondent’s pricing system is a continuing one, related, not to 
existing competition, but to future competition; not geared to individ- 
ual competitive offers or localized price-cutting; but is a nation-wide 
system designed to come close enough to the pricing systems of its 
two principal competitors to allow it to retain most of its customers, 
and perhaps gain a few more. This is condemned as defensively inef- 
fective by the Staley case, where there was at least an exact meeting, not 
present here. The finding is, therefore, that respondent has not, in 


18 See Proposed Findings of counsel in support of the complaint, Appendix A. 
7° Appendix B of Proposed Findings by counsel in support of the complaint. 
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good faith, met the equally low, whether lawful or not, price of its 
competitors. 

44, Respondent contends that the Staley case decision, applied here, 
will eventuate in making Section 2 (b) a dead letter to any respondent 
such as this one, which entered albeit feebly at first, into an industry, 
all of whose then powerful members sold on the same or similar pricing 
system, i. e., quantity, volume and distributive (warehouse) discounts, _ 
and which respondent contends, even today, it cannot do otherwise 
without commercial death or moribundity, and which cannot exactly 
meet all of the equally low prices of various competitors. Respondent 
contends, therefore, for a re-assessment or re-interpretation of Section 
2 (b) in the light of its economic position, with a view of either limiting 
the Staley decision, differentiating it from the instant case, or creating 
an exception to its application here. If such is to come, it must come 
from above. The Hearing Examiner has not received any judicial 
accolade of expertise, either personal or categorical, which gives him 
this freedom. Unable to differentiate the basic facts in that case 
from those in this proceeding, he is bound to follow the holding in 
that case. 

45. The above opinion and findings are based on a consideration of 
the entire record in the case, the testimony and exhibits filed with the 
Commission, the pleadings, briefs, proposed findings and conclusions 
submitted by all counsel. 

46. It is concluded that respondent has violated the provisions of 
Section 2 (a) of the Clayton Act as amended (15 U.S. C. 13). 


ORDER 


It is ordered, That respondent E. Edelmann & Company, a corpo- 
ration,”° and its officers, representatives, agents and employees directly 
or through any corporate or other device, in or in connection with the 
sale of automotive products in. commerce, as “commerce” is defined in 
the Clayton Act as amended, do forthwith cease and desist from dis- 
criminating, directly or indirectly, in the price of said automotive 
products of like grade and quality, by selling to any direct or indirect 
purchaser at net prices higher than the net prices charged any other 
purchaser, direct or indirect, competing in fact in the resale and dis- 
tribution of said products. 


2 The phrase “officers, representatives, agents and employees’ is omitted on the au- 
thority of R. J. Reynolds Tobacco Co. v. F. T. C., 192 F. 2d 535, 540-4, which case the 
Hearing Examiner regards as apposite and binding on himself and the Commission. 
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By Secrest, Commissioner: 

The initial decision filed by the hearing examiner held that respond- 
ent had discriminated in price among purchasers of its automotive 
parts and equipment in violation of Section 2 (a) of the Clayton Act, 
as amended. The order contained in the initial decision directs the 
respondent to cease and desist from discriminating in price in connec- 
tion, with the sale of its products in commerce for replacement pur- 
poses by selling to any direct or indirect purchaser at net prices higher 
than the net prices charged any other purchasers, direct or indirect, 
competing in fact in the resale and distribution of such merchandise. 
Counsel for the respondent and counsel supporting the complaint have 
filed separate appeals from that decision. In its appeal, the respondent 
contends that the rulings that respondent’s pricing practices have been 
in violation of law are erroneous in their entirety. The appeal of 
counsel supporting the complaint is limited in scope and urges that 
the decision below should have ruled that certain evidence presented 
by the respondent in the course of its defense was legally insufficient 
for reasons additional to those stated in the initial decision. 

Located in Chicago, the respondent manufactures and nationally 
distributes three classes of automotive products and equipment which 
have been referred to throughout the course of the proceedings below 
as its brass, glass, and brake lines. Its merchandise consists of cer- 
tain automotive replacement parts testing equipment and tools, and, 
except for such products as are sold to oil companies and other pri- 
vate brand and industrial accounts, its products reach. the garages, 
repair shops, gasoline stations, and other retail dealers through 3500 
to 4000 purchas..s buying for resale into those channels. Respond- 
ent’s purchasers are automotive parts jobbers or wholesalers and, in 
addition to respondent’s equipment, they handle a large number of 
other articles likewise required for the maintenance and operation 
of automobiles. 

Since sometime prior to the middle of 1949, jobbers acquiring re- 
spondent’s equipment for resale purchased on the basis of a distribu 
tor’s net price. The price differentials which were found in the 
initial decision to constitute unlawful discriminations were those 
under which a discount of 20% from the distributor’s net price was 
allowed on purchases of respondent’s brass line and 15% on pur- 
chases of respondent’s glass and. brake. lines, these being accorded 
to approximately 40 jobber customers who were ‘buying under the 
terms of a warehouse distributor’s contract. The foregoing whole- 
sale distributor’s discounts from the jobber’s price were likewise ex- 
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tended by respondent to six cooperative buying groups on their 
purchases. The other price differentiations held discriminatory and 
unlawful in the initial decision were those incident to a quantity dis- 
count schedule providing for discounts to jobbers of 5%, 10% and 
15%, offered in the price lists on single orders for brass fittings total- 
ing $7,500, $15,000 and $25,000; and those incident to a discount of 
15% on single orders totaling $15,000 on assorted flexible lines shipped 
to one destination at one time. 

With the approximately 40 customers classified by respondent as 
warehouse distributors and receiving its warehouse distributor dis- 
counts, the respondent, enters into a uniform contract whereby they 
agree to carry at all times a substantial minimal stock as prescribed 
in the contract. The warehouse distributors further agree, among 
other things, to aggressively promote the sale of the manufacturer’s 
merchandise, to distribute respondent’s catalogues to jobbers, and 
to use their best efforts to train jobbers’ salesmen. Jobbers have their 
choice of purchasing from respondent directly or may purchase from 
a warehouse distributor and, in either case, pay the respondent’s dis- 
tributor’s net price unless eligible for receipt of quantity or volume 
discounts. Unchallenged, in these connections, is the holding below 
that the relations and contacts maintained by respondent with job- 
bers purchasing its merchandise through warehouse distributors have 
been such as to constitute such jobbers as “purchasers” within the 
meaning of the Act. lbs 

Purchasers buying under the warehouse distributor’s contract sell 
respondent’s merchandise not only to jobbers, but also to garages, 
filling stations and other outlets at respondent’s suggested dealer’s 
price in direct’ competition with other jobbers marketing the Edel- 
mann merchandise into these channels. No challenge was directed in 
the proceeding below to the warehouse distributors’ discount on prod- 
ucts resold to jobbers. Challenged, however, as discriminatory were 
respondent’s sales of merchandise at lower prices to warehousers 
when such merchandise was sold in competition with jobbers who 
did not receive the greater discounts. 

~ That the respondent has sold its merchandise in commerce at lower 
prices reflecting the previously described warehouse distributor’s dis- 
counts and certain of the quantity discounts to purchasers who were 
competing in the resale of respondent’s products with other pur- 
chasers paying higher prices for respondent’s merchandise is undis- 
puted. The initial decision, found that. there was, reasonable 
probability that respondent’s pricing practices substantially lessened 
competition at the secondary level ; that is, among purchasers compet- 
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ing in the resale of respondent’s line of merchandise, and that the 
effect of respondent’s discriminations may be to injure, destroy or 
prevent competition between purchasers receiving the benefits of the 
discriminations and those to whom they were not accorded. This 
holding is excepted to by the respondent as are various related con- - 
clusions of fact and law cited as reasons for its adoption. 

All purchasers of respondent’s merchandise, whether direct or in- 
direct, have been offered a cash discount of 2%—10 days, and the 
record shows that jobbers invariably avail themselves of this cash 
discount. During the course of the proceedings below, certain of the 
witnesses testified that their margins of net profit were small and 
that failure on their part to take advantage of this cash discount 
would seriously impair or wipe out their profit margins. Addi- 
tionally, witnesses testified generally that the cost of product acquisi- 
tion was the most important factor in determining their profit margin. 
On this and other bases the hearing examiner correctly found that 
respondent’s discounts ranging from 5% to 20% contribute directly 
and powerfully to recipient jobbers’ ability to compete in the resale 
of respondent’s merchandise.” 

In urging that we conclude instead that the differences in profit de- 
rived by competing purchasers are small or infinitesimal and can 
only have negligible competitive effects, respondent states that the 
net amounts returned to members of cooperative buying groups after 
the expenses of the central buying offices are deducted are incon- 
sequential and therefore that the matter is legally disposable under 
the maxim de minimis non curat lex. Documentary evidence contained 
in the record relating to one buying group indicates, however, that in 
1949 it returned to members approximately 85% of the rebates received 
by it from manufacturers on member purchasers. In that year the 
volume discounts or other rebates accorded by the respondent to the 18 
members of the group in the aggregate exceeded $7 500. 

On this point too, the respondent cites the testimony, among others, 
of a St. Louis jobber receiving its warehouse distributor discounts 
This warehouse jobber reported that his net profit, after taxes, was 
0.74% on sales and an analysis appears in the brief in support of con- 
tentions that this customer’s favored position profitwise with com- 


*1 Testimony in the record on this point reveals that respondent’s discounts were deemed 
essential by favored purchasers to their continued operation. One favored purchaser 
testified, in effect, that if his preferential discounts were discontinued it would necessitate 
a change in his prices, compel him to cut his forces in half, prevent him from adequately 
covering his territory and would result in his business being ‘45 percent smaller than it 
is at the present time’. Unfavored purchasers testified that with additional discounts 
they could stock more items and generally compete more effectively with their favored 
counterparts. 
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peting jobbers might represent only $3.00 annually. ‘These matters 
notwithstanding, his gross margin on that portion of Edelmann prod- 
ucts resold by him to dealers competitively with other jobbers would 
exceed by approximately $1,000 the gross profit which could be derived 
by jobbers making similar aggregate sales from stocks acquired at 
respondent’s regular distributor’s net prices. That costs of product 
acquisition is an important factor in determining profit margins is 
obvious. These and other facts contained in the record ?? preclude 
our adopting the view that only infinitesimal profit differences have 
resulted from respondent’s price discrimination. 

The additional circumstance that many of the articles included in 
the respondent’s lines are slow moving and that volume of business on 
its products may be small in comparison to jobbers’ volume on other 
types of automotive equipment does not mean that the lower prices 
afford only negligible competitive advantages and incentives for re- 
cipients. To secure his share of the business, a jobber of respondent’s 
line must, as do his rivals, canvass the garages and other outlets for 
products in this category. That substantial sales expense attends the 
keen competition which exists in this and other respects is evidenced 
by the small net profit margins which prevail. Nor is the probability 
of competitive injury refuted by the circumstance that the record 
does not show that the lower profit margins resulting from respond- 
ent’s higher prices to some of its customers may have, in instances, 
resulted in financial failure. There is less likelihood of the ““commer- 
cial corpse” of bygone days in an era and in a market of virtual price 
uniformity at the retail level.** Even assuming a commercial corpus 
delicti, it would be sheer conjecture as to who caused the demise 
where, as here, dealers handle many lines of products and sometimes 
thousands of individual items. That Congress intended to protect a 
merchant from competitive injury attributable to discriminatory 
prices on any and all goods purchased by him irrespective of whether 


2 Additional corroboration for views that substantial differences in gross profit and, 
presumably, net profit margins have attended the respondent’s discriminations among 
competing purchasers is contained in an exhibit representing a sales analysis for the year 
1949 relating to merchandise bought directly from the respondent by purchasers in speci- 
fied markets in nine Southern States. In Charlotte, North Carolina, for example, where 
the respondent was selling to ten customers, only two received: its preferential discounts. 
One of the these received $138.40 on purchases of $1,453, and the other received $279.93 
on purchases aggregating $1,515.31. Among the local purchasers to whom discounts 
were denied, one purchased $1,474.21 worth of respondent’s products, another $758.60 and 
a third, $577.21. Of seven customers located in New Orleans, the respective purchases 
of two of the four customers who received no discounts were $555.79 and $639.91 ; but one 
of their competitors was accorded discounts of $153.41 on purchases of $830.46 and an- 
other $165.28 on transactions totalling $1,108.97. 

23 There is little evidence of retail price competition in the record due to respondent’s 
jobbers’ adherence to its suggested resale prices. 
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the particular merchandise involved constitutes a major or minor 
portion of his stock has already been decided.” 

This principle is nowise affected by the fact that respondent is not 
one of our country’s largest producers of automotive parts or that 
the recipients of its discounts do not appear to be concerns of great 
size and resources engaged in distributing the products on a national 
basis. Additionally, respondent asserts that conclusions that only 
negligible competitive effects can stem from its pricing practices are 
corroborated by the fact that its volume of business accounts for only 
0.07% of the total volume of business in the automotive replacement 
parts and equipment field. Evidence bearing on its relative position 
in the industry is material to a consideration of the effects of respond- 
ent’s preferential discounts upon competing manufacturers and mani- 
festly was considered in connection with the holding below that no 
showing was made of substantial lessening of competition between 
respondent and its competitors. Its relevance on that issue does not 
mean, however, that it is important as among its purchasers in evalu- 
ating respondent’s pricing practices. 

While there are two, perhaps three, other manufacturers of auto- 
motive brass fittings which exceed respondent in volume of business, 
the record clearly discloses that respondent’s lines are well established 
in the automotive field. Furthermore, its volume of business is sub- 
stantial. In 1949, the company’s aggregate volume was $1,600,000 and 
its products were handled, moreover, by almost 40% of the established 
automotive jobbers in this country. In these circumstances, respond- 
ent’s relative position among manufacturers in the automotive replace- 
ment field is not controlling in appraising the probable competitive 
effects of its pricing practices upon its purchasers. 

Respondent’s products are customarily resold by purchasers at its 
suggested resale prices. On the authority of the Supreme Court’s 
decision in Oorn Products Refining Company v. Federal Trade Com- 
mission, the hearing examiner properly rejected respondent’s con- 
tention that, where preferential discounts’are not used by recipients 
to cut, prices on resale, competitive injury cannot be present. Stating 


24 Federal Trade Commission v. Morton Salt Company, 334 U. S. 37. 

324 U. S. 726. The holding of the Court pertinent in this respect (742) reads: “But 
it is asserted that these discriminations did not violate paragraph 2 (a), since there 
was not the requisite effect on competition. ‘ 

“It was stipulated, and the Commission found, that the allowances in S d 
‘sufficient,’ if and when reflected in whole or in substantial part in bean Wise nat he 
tract business to the favored purchasers away from their competitors, ‘or to force T their] 
competitors to resell * * * at a substantially reduced profit, or to refrain from reselling.’ 
But it 1s asserted that there is no evidence that the allowances ever were reflected in the 
purchasers’ resale prices * * *. We think ‘that it was permissible for the Cointiiksion 
to infer that these discriminatory allowances were a substantial threat to competition.” 
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that price competition is but one competitive weapon, the initial de- 
cision points to other forms of competition which are commercially 
prevalent, including additional services to customers, greater and more 
varied stocks, more branch houses, and additional salesmen. Obvi- 
ously, the institution or expansion of these services and facilities de- 
pends directly on operating profit margin as determined in major part 
by cost of acquisition of merchandise. As observed in the initial deci- 
sion also, the preferential discounts would be even greater threats to 
the competitive positions of non-recipients in the event of marked 
adverse changes in the economic cycle. In our view, the examiner’s 
findings in these regards have adequate support in the record and are 
otherwise in accord with the greater weight of the evidence. 

Another contention advanced by respondent is that the hearing 
examiner erred in failing to find that the discounts given its whole- 
salers and others selling in competition with jobbers were justified 
for the reason that the extra discounts compensated them for promo- 
tional services performed. It is true that purchasers receiving larger 
discounts in instances have rendered bookkeeping service and other 
promotional services for jobbers and others and even on occasion 
loaned money to garage operators and service men to set them up 
as jobbers. These measures inured to the benefit of the affected cus- 
tomers and indirectly to respondent. It is clear, however, that the 
services performed by recipients of the discounts in the course of 
sales of their own merchandise to dealers did not justify the discounts. 
The hearing examiner, accordingly, did not err in failing to adopt 
the respondent’s suggested finding. 

Nor did he err in declining to find expressly that substantial savings 
are afforded to the respondent when selling to unincorporated buying 
groups, even though certain testimony indicates that these groups 
afford their members merchandising aid in selling respondent’s prod- 
ucts. Had the respondent undertaken to present competent evidence, 
including cost data, directed to showing that the discounts to the 
favored customers were justified by savings in the cost of sale, delivery 
or manufacture resulting from the different methods or quantities in 
which its products were to those purchasers delivered or sold, the 
matters to which the suggested finding relates would have been rele- 
vant and material. There was no such undertaking by the respondent, 
however, and the rejection of this finding was proper. 

We turn now to consideration of respondent’s contentions that the 
hearing examiner erred in failing to find that respondent’s price dif- 
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ferentials were made in good faith to meet the equally low price of 
a competitor.” : 

Although there are various concerns selling limited lines of parts 
which at times are highly competitive with the respondent in certain. 
areas, the Weatherhead Company and Imperial Brass Manufacturing 
Company are respondent’s only major competitors selling brass on a 
national basis. Their competition with the respondent is keen and 
respondent apparently gave consideration to their prices when formu- 
lating itsown. On the brass line, the evidence shows that respondent’s 
net prices, after discounts, were generally lower than those of these 
two companies although there were items on which the reverse pre- 
vailed and also a considerable number of instances of virtual price 
identity, particularly as between the respondent and Imperial. 

Respondent objects to the finding in the initial decision that these 
two national competitors allow discounts to warehousemen only on 
products bought and resold by their purchasers as warehousemen, 
hence, that no discount could exist for respondent to meet since its dis- 
counts found discriminatory were those given to warehousemen as 
jobbers selling in competition with other jobbers. We believe that 
the hearing examiner’s findings in this and the related findings with 
reference to the price disparity existing between respondent’s prod- 
ucts and those of its competitors were essentially correct and that the 
matters cited by the respondent in the foregoing and related connec- 
tions do not materially affect the soundness of the hearing examiner’s 
analysis of the pricing situation which existed. 

In its pricing practices respondent obviously did not exactly meet 
the prices of its two principal competitors nor, insofar as this record 
shows, of any other competitor, and it is evident that respondent’s 
‘over-all pattern of pricing embraced departures from the systems of 
all its major competitors. Furthermore, as found in the initial deci- 
sion, respondent’s pricing system is a continuing one related not to 
existing competition but to future competition. It is not geared to 
individual competitive offers or localized price cutting, but instead 
represents a nationwide system designed to come close enough to its 
two principal competitors’ pricing systems to allow it to retain most 
of its customers and gain perhaps a few more. The exemption pro- 
vided under Section 2 (b) places emphasis, however, on individual 
competitive situations rather than upon a general system of competi- 
justifiable by virtue of Section 2 (b) which Geciasey Shag none asset, ace nevertheless 
vent a seller rebutting the prima facie case thus made by showing that his lower price . 


* * * to any purchaser or purchasers was made in 
good faith to meet 
price of a competitor * * *.” bitin. 


E. EDELMANN & CO. 1007 
978 Opinion 


tion. 7.7.C.yv. A. £. Staley Mfg. Co., 324 U.S. 746. The respond- 
ent also contends, in effect, that under the Act and applicable deci- 
sions of the courts, a ead system of formulating prices to meet 
competition generally should be regarded as outside the purview of 
Section 2 (b) only if the prices of the competitor or competitors there- 
tofore being met were shown to be a part of an illegal pricing system. 
No sound legal precedent supports respondent’s position in that re- 
gard, and we, as did the hearing examiner, reject this view. The 
instant proceeding, moreover, does not present a situation in which 
the price of a competitor or competitors was being met inasmuch as the 
respondent’s prices were generally lower than those of its major 
competitors. 

Respondent also contends that preferential discounts constitute 
unlawful price differentiations only if shown to be tainted by a pur- 
pose of unreasonably restraining trade or attempting to destroy com- 
petition, and that its defense shows its pricing practices were not so 
tainted inasmuch as they were based on a desire to meet competitors’ 
prices on a nationwide basis. If any of the adverse competitive effects 
which are proscribed are present, however, a seller may violate the 
Act without guilty knowledge or intent and an intent to injure or 
destroy competition is not a necessary element under its provisions. 
In the circumstances here, we share the hearing examiner’s views 
that respondent has not sustained the burden imposed under Section 
2 (b) of the Act of showing that its lower prices were made “to meet 
an equally low price of a competitor.” 

A graph appearing in the initial decision states that the respondent’s 
discount pattern on some merchandise contemplates sales by jobbers 
and others to retail dealers at approximately 60% “off” list. This 
was manifestly inadvertent and, as asserted by the respondent in 
objecting thereto, dealers pay approximately 609% of list for the brass 
and flexible tube lines and buy the glass line at 3314% off consumer 
list. Respondent’s exceptions in this regard should be deemed granted. 
Our consideration of the other specific exceptions interposed by the 
respondent to various findings as to the facts and conclusions con- 
tained in the initial decision convinces us that the determinations 
objected to are free from prejudicial error; and similarly without merit 
are the respondent’s contentions that a hearing examiner erred in 
failing to adopt certain of its suggested findings and conclusions to 
which additional specific Pear relate. 

We turn now to respondent’s contentions of error in connection with 
three of the hearing examiner’s rulings excluding certain evidence 
offered by the respondent. Under the first of such rulings, the hearing 
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examiner refused to permit respondent to introduce testimony which 
was intended to show that if respondent were unable (1) to give dis- 
counts to wholesale distributors and buying groups additional to those 
granted to its jobbers, and (2) to give special discounts to jobbers, 
it would experience a substantial loss of business unless respondent’s 
competitors were precluded from affording lower prices to purchasers 
in those connections. We think this testimony was properly ex- 
cluded by the hearing examiner as irrelevant and immaterial to the 
issues of this proceeding. There is no valid reason, as argued by 
respondent under the appeal, for making the hearing examiner’s order 
inoperative until all of respondent’s competitors are put under similar 
restraints. To advance the argument is to answer it—obviously this 
Commission could not function under such restrictive and unwielding 
procedures. Orders would be forever pending, and unlawful industry 
practices rarely, if ever, corrected. Furthermore, implicit in re- 
spondent’s position on this score, is the erroneous assumption that the 
respondent could be validly forbidden under the order from, among 
other things, granting discounts in connection with the sale of its mer- 
chandise actually redistributed by its wholesalers to jobbers. The 
order does not go this far. 


The second challenged exclusionary ruling has as its basis the hear-_ 


ing examiner’s refusal to receive evidence relating to surveys of the 
automotive replacement wholesaling business conducted by certain na- 
tional associations. Among these proffered matters was evidence tend- 
ing to show that the average percentages of cost of doing business 
represented by cost of merchandise for the firms reporting was 67.159% 
for wholesalers doing an annual business of less than $250,000, 68.41% 
for those in volume brackets between that and a half-million dollars 
annually, and 70.95% for wholesalers with annual volume exceeding 
$500,000. The surveys also purported to show that net profits, after 
taxes, for the reporting members of the foregoing groups, were 8.6%, 
5.79% and 3.06% respectively, and respondent urges that these and 
other matters included in the surveys show that the respondent’s 
pricing practices have neither resulted in competitive injury nor 
tended to create a monopoly in purchasers receiving the benefits of 
respondent’s discrimination. 

In his memorandum which ruled on these matters, the hearing ex- 
aminer set forth reasons and basis for his conclusions that such evi- 
dence was hearsay and was not shown to be reliable, probative and 
substantial. He held that the statutory requirement for cross examina- 
tion could not possibly be met without the production of the original 
returns, unrestricted as to the names and addresses from which the 


wee 


E. EDELMANN & CO. 1009 
978 Opinion 


surveys were made up and the people who made them up, as witnesses, 
so that a “full and true disclosure of the facts,” methods used, validity 
of results obtained, representative character, etc. could be had to de- 
termine the “reliability, probative value and substantiality” required 
by statute. The circumstance that Section 7 (c) of the Administrative 
Procedure Act provides that any oral or documentary evidence may 
be received and that administrative agencies shall, asa matter of policy, 
provide for the exclusion of irrelevant and unduly repetitious evi- 
dence does not mean that it is mandatory that all documentary and 
oral evidence other than that in the irrelevant and unduly repetitious 
categories be received. Moreover, the materiality of these industry 
studies as a basis for evaluating the effects of the respondent’s indi- 
vidual pricing practices between and among its competing customers 
is not shown. Everything considered, the matters urged by the re- 
spondent in support of this aspect of its appeal do not support con- 
clusions that the ruling below was unduly restrictive or prejudicial 
or represented an improper exercise of the discretion which the Com- 
mission vests in its hearing examiners. Respondent’s exception is 
accordingly denied. 

Under respondent’s third offer of proof were respondent’s analyses 
of certain census data which assertedly showed, among other things, 
that a greater portion of available purchaser dollars was obtained by 
“small” automotive equipment wholesalers than was obtained by 
“small” wholesalers throughout other industries. We have reviewed 
these matters and must reject respondent’s contentions that their ex- 
clusion was prejudicial or erroneous. As held by the hearing examiner, 
these proffered matters were not material to the issues of this case. 

Respondent excepts also to the form of the order to cease and desist 
contained in the initial decision, contending in this connection that 
such order contravenes the Commission’s directions to its hearing ex- 
aminers calling for specificity in drafting of prohibitions, and that 
it exceeds the scope of the statute. The order necessarily deals with 
matters in the general sphere of competitive pricing matters and its 
provisions are reasonably related to the unlawful general course of 
conduct found to have been engaged in by the respondent. The order’s 
scope, accordingly, cannot be regarded as exceeding the bounds of 
the statute and we are of the view also that its provisions are suffi- 
ciently specific. These exceptions by the respondent to the order, 
therefore, are not being granted. 

Rather than too broad in application, we think instead that the order 
is unduly restrictive in two respects. Under the terms of its preamble, 
the order’s succeeding proscriptions are directed to discriminations 
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between competing purchasers made in connection with the sale in 
commerce of the respondent’s automotive products “for replacement 
purposes.” In the initial decision, however, additionally found to 
constitute unlawful discriminations, were certain price differences re- 
sulting from the respondent’s discounts among and between compet- 
ing wholesalers on purchases of its testing equipment and the effect 
of the quoted phrase may be to exclude inadvertently the latter cate- 
gory of discriminations from the application of the order. Its modi- 
fication by striking the phrase “for replacement purposes” is, there- 
fore, warranted. The Commission’s orders to cease and desist naming 
corporations as parties customarily are directed also to their respective 
“officers, representatives, agents and employees.” ‘The hearing ex- 
aminer expressed the opinion that the latter’s inclusion would be 
legally invalid here. His conclusion in that regard was erroneous, 
however,”’ and the phrase was improperly excluded.*® Modification 
of the order in this respect is likewise warranted. 

We turn now to the appeal of counsel supporting the complaint. As 
previously noted, the hearing examiner held that the respondent’s 
pricing practices essentially represented a continuing discriminatory 
pricing system under which its lower prices were not equally low but 
generally lower than major competitors’ prices. Citing the Staley 
case and holding, in effect, that the status of such competitors’ prices 
as lawful or unlawful was immaterial, he ruled that the respondent’s 
lower prices did not represent ones made to meet an equally low price 
or prices of a competitor or competitors within the meaning of the 
statute. The appeal of counsel supporting the complaint contends that 
the hearing examiner erred (1) in declining to hold the defense addi- 
tionally insufficient because no affirmative showing was made in the 
course of presenting the defense that the competitive prices claimed 
by the respondent to have been met were, in fact, lawful prices, and 
(2) in ruling that the record does not support conclusions that the 
respondent knew or should have known that the lower prices of its 
rival were illegal. Counsel supporting the complaint interprets the 
examiner’s position on these matters to be that the respondent has 
successfully carried the burden contemplated under Section 2 (b) of 
offering necessary proof relative to the lawfulness of the competitive 
prices upon which respondent's pricing system was patterned. Inas- 
ash as the defense was held insufficient. on the other ground referred. 

above, decision on the appeal of counsel supporting the complaint 


*7 Anchor Serum Co. v. F. T. O., 217 F. 2d 867 (C. A. 7, 1954). 
*In the matter of Hato Company, Inc., et al. Docket No. 5807 (Decided Oct. 6. 1952) 
. 6, 
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is not necessary to a determination of the merits of the instant pro- 
ceeding. 

We accordingly are denying the appeal of counsel supporting the 
complaint, and are granting the respondent’s appeal in the respect 
hereinbefore noted, but such appeal is otherwise denied. With the 
order to cease and desist modified in the manner previously discussed, 
the initial decision is affirmed. 

Chairman Howrey filed a separate concurring opinion.”® 


FINAL ORDER 


Counsel supporting the complaint and respondent E. Edelmann & 
Company, having respectively filed on May 28, 1954, and June 1, 1954, 
their cross appeals from the initial decision of the hearing examiner 
in this proceeding; and the matter having been heard by the Com- 
mission on briefs and oral argument; and the Commission having 
rendered its decision denying the appeal of counsel supporting the 
complaint and granting in part and denying in part the appeal of 
respondent and affirming the initial decision as modified : 

It is ordered, That the order contained in the initial decision be, and 
it hereby is, modified (1) by adding the words “and its officers, repre- 
sentatives, agents and employees” immediately following the words 
“KH. Edelmann & Company, a corporation,” and (2) by striking from 
such order the words “for replacement purposes”. 

It is further ordered, That the respondent E. Edelmann & Company 
shall, within sixty (60) days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the order contained in 
the initial decision as modified : 

A separate concurring opinion will be filed by Chairman Howrey. 


20 See p. 951 of the Moog case. 
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In THe MarTrer or 


STANDARD SEWING EQUIPMENT CORPORATION AND 
WILLIAM J. HACKETT AND HARRY KRON 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5 
OF THE FEDERAL TRADE COMMISSION ACT 


Docket 5888. Complaint, July 13, 19538 *—Decision, May:2, 1955 


Order requiring an importer in New York City of sewing machine heads on which 
appeared the words “Made in Occupied Japan” or “Japan,” and of com- 
pleted sewing machines in the assembling of which those words on the 
heads were concealed by attachment of the motor, to cease offering their 
products for sale without clear and conspicuous disclosure of the country of 
origin of the heads, and to cease using the brand or trade name “Universal” 
without using in connection therewith in legible and clearly visible marking 


their corporate name. 
/ 
Before Mr. Frank Hier, hearing examiner. 


Mr. William L. Taggart and Mr. Ames W. Williams for the Com- 
mission. 

Schnader, Harrison, Segal & Lewis, of Philadelphia, Pa., and Holtz 
& Rose, of Boston, Mass., for respondents. 

Carretta & Counihan, of Washington, D. C., also represented 
Standard Sewing Equipment Corp. and William J. Hackett. 


INITIAL DECISION BY FRANK HIER, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 27, 1951, issued and subse- 
quently served its complaint in this proceeding upon respondents, 
Standard Sewing Equipment Corporation, a corporation, and Wil- 
liam J. Hackett and Harry Kron, individually and as officers of said 
corporation, charging them with the use of unfair methods of com- 
petition and unfair and deceptive acts and practices in commerce in 
violation of the provisions of said Act. After the issuance of said 
complaint and the filing of respondents’ answer thereto, hearings 
were held at which testimony and other evidence in support of and 
in opposition to the allegations of said complaint were introduced 
before the above-named hearing examiner, theretofore duly desig- 
nated by the Commission, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter 
the proceeding regularly came on for final consideration by said hear- 


+ As amended. 


Fe 


STANDARD SEWING EQUIPMENT CORP. ET AL. 1013 
1012 Findings 


ing examiner on the complaint, the answer thereto, testimony and 
other evidence, proposed findings as to the facts and conclusions pre- 
sented by counsel; and said hearing examiner having duly considered 
the record herein, finds that this proceeding is in the interest of the. 
public and makes the following findings as to the facts, conclusions 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Standard Sewing Equipment Corpora- 
tion is a corporation organized and existing under and by virtue of the 
laws of the State of New York with its office and principal place of 
business located at 114 W. 27th Street, New York, New York. Re- 
spondents William J. Hackett and Harry Kron, are President and 
Secretary-Treasurer, respectively, of corporate respondent and acting 
as such officers formulate, direct and control the policies, acts and 
practices of said corporation, their addresses being the same as that of 
the corporate respondent. There is no other officer, employer, agent 
or representative of corporate respondent, who has any control, au- 
thority or responsibilities over its acts and practices. 

Par. 2. Respondents are now and have been for several years last 
past, engaged in the sale of sewing machine heads imported from 
Japan by them, and of completed sewing machines of which such heads 
are a part, to retailers who, in turn, resell to the purchasing public. 
In the course and conduct of their business, respondents cause their 
said products, when sold, to be transported from their place of busi- 
ness in the State of New York to the purchasers thereof located in the 
various other States, and maintain and at all times mentioned herein 
have maintained a course of trade in said products in commerce 
among and between the various States of the United States. Their 
volume of trade in said commerce has been and is substantial. 

Par. 3. Respondents first began the importation of these sewing 
machine heads manufactured in Japan in the early months of 1949. 
Such machines had a gold decalcomania embossed or imprinted on the 
black enamel of the sewing machine head, reading “Japan” or “Made 
in Occupied Japan” just above the bed plate of the head on the rear 
of the vertical arm. ‘These sewing machine heads are designed for 
electrical operation and when a motor is attached thereto at the only 
place provided for it, on the rear of the vertical arm, the aforesaid 
decalcomania marking, showing the origin of the machine head, is 
effectively concealed from even careful inspection, short of removing 
the motor, or of turning the machine into an awkward and unusual 
position, from the ordinary user’s standpoint, which action would 
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eventuate only from a desire to see that particular spot but entirely 
unlikely to ensue from ordinary or normal use of the machine. There 
is substantial evidence in the record, that purchaser-users never saw 
this concealed marking, or suspected the foreign origin of their pur- 
chases, at least until it was called to their attention by someone familiar 
with these machines and the marking. The finding is that such mark- 
ing is for practical purposes, and to the ordinary user or purchaser, 
completely and effectively concealed. 

Par. 4, Sometime prior to June 1, 1949, the Bureau of Customs of 
the U. S. Treasury wrote corporate respondent that it was necessary 
in order for these above-described machine heads to pass through 
customs legally, that it require that the marking indicating the country 
of origin, appear on the face of the machine in a place where it was 
not likely to be defaced, covered, or obscured by combination with any 
other article, that the method of marking should be legible, indelible 
and permanent, and the approved forms of marking included die 
stamping, the use of a metal plate bearing the name of the country 
of origin, and stamping, or the use of the type of decalcomania which 
is not readily removed by ordinary washing with normal solvents. 
Thereafter respondents adopted, with the approval of the Customs 
authorities, a metal medallion, hexagonal or oval in shape about 114 
inches vertical and 1 inch horizontal, in gold or brass finish, bearing 
the legend “De Luxe” in raised quarter inch letters, and below that 
“De Luxe Family Sewing Machine Quality” in raised letters ap- 
proximately 14’’ in length, and below that the word “Japan” in raised 
letters of approximately 14,’’ in length, and ordered their Japanese 
suppliers to attach them to all machines by rivets in the front of the 
vertical arm. Since the middle part of 1949 all sewing machine heads 
imported by respondents have been so marked. 

Par. 5. These brass or brass-colored medallions or plaques are in 
bright gold color, in small raised letters only of the same color, with 
no background coloring to emphasize the raised letters, so that the 
word “Japan” is indistinct, difficult to read at a distance of greater 
than a foot, unemphasized and distinguishable only by careful inspec- 
tion. There is also sufficient evidence in the record that users and 
purchasers did not see, or seeing, did not comprehend such marking. 

Par. 6. When this marking is taken with the additional facts that 
the motor attached by respondents to these machines bear metal labels 
reading “Universal—Made in U. S. A.,” “Deleo—Made in Rochester, 
N. Y.,” “Simplex—Made in U. S. A.” or “Universal sewing machine 
motor—made in U. 8S. A.,” which labels are plainly legible and con- 
spicuous when the machine head is viewed from above; that the book 
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of instructions given when the machine is sold to consumers, nowhere 
mentions the place of manufacture of the machine, that the two ex- 
amples of periodical advertising by the respondent themselves in the 
record, and that five of the seven examples of dealer advertising, in 
some instances partially subsidized by respondents nowhere mention 
importation or the origin of the machine and that the brand name 
“Universal” appearing on the front and across the top of the hori- 
zontal arm, conspicuous and legible at many feet distance, is part of 
the corporate name, or is the brand name of a number of American 
concerns, manufacturing and selling in the United States, some of 
them nationally known, it is plain that many consumer-purchasers 
would be, and are deceived into the belief, as the record shows, that 
respondents’ Universal sewing machines are made in the United States. 
The finding accordingly, is that respondents’ imported sewing ma- 
chines and sewing machine heads, are not adequately marked to show’ 
their place of manufacture or origin. 

Par. 7. The facts that respondents at no time directly represented 
their imported sewing machines as being made in the United States, 
or would refuse to sell any dealer who did so, or that respondents’ 
dealers are under no misapprehension as to the place of manufacture 
or origination or that respondents have never received any complaint 
as to customer confusion as to place of origin are immaterial. Re- 
spondents by placing in the hands of these dealers, their sewing ma- 
chines as hereinabove described have provided those dealers with the 
means and instrumentality whereby the purchasing public may be, 
and is, misled and deceived as to the place of origin of said machines. 
This is emphasized by the substantial evidence in the record that these 
riveted medallions or plaques can be removed with comparative ease, 
without the marks of removal being discernible except upon the 
closest inspection. Even the rivet holes can be filled in with a black 
filler. There is also substantial evidence in the record that even when 
such holes are left gaping, that users took such holes to be for oiling 
the machine rather than to indicate the removal of something origi- 
nally a part of the machine. 

Par. 8. Not all, but a substantial portion of the purchasing public 
has a decided preference for products of domestic manufacture over 
those of foreign make, particularly machinery of any kind, and when 
sewing machines are exhibited and offered for sale to the purchasing 
public and such articles are not marked at all, or are inadequately 
marked to show their foreign origin, or if marked and the markings 
are concealed, removed, or obliterated, such purchasing public under- 
stands and believes such articles to be wholly of domestic origin. 
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Par. 9. The complaint alleges and the evidence shows that respond- 
ents’ invoices and form letters which go to respondents’ dealers (re- 
spondents do not deal with the consuming public) bear the legend 
“Manufacturers and wholesale distributors sewing machines and sup- 
plies” immediately beneath corporate respondents’ name and that 
respondents do no manufacturing and neither own nor control any 
factory. The complaint further alleges that substantial numbers of 
retailers prefer to buy products from concerns who manufacture the 
products sold by them. Of this there is no substantial evidence in 
the record. Although two of respondents’ dealers were witnesses in 
this proceeding, nothing on this point was asked them. These dealers 
know that respondents’ sewing machines were made in Japan and for 
aught that appears may have likewise been aware that respondents 
bought them rather than manufactured them, or may have been wholly 
indifferent. 

Par. 10. Corporate respondent was organized in 1946, for the pur- 
pose of selling in the United States imported sewing machines, it be- 
ing the first importer to do so, and for approximately two years it 
imported and sold in the United States the English made “Jones” 
under that name. Being unable to secure sufficient of these machines, 
corporate respondent turned to an Italian factory from which it im- 
ported sewing machines for a short time in 1948. These machines had 
a foreign brand name, which respondents decided would hamper 
rather than aid domestic merchandising and considered the adoption 
and use first of the name “Standard,” but learned upon attempting 
to register it as a trade-mark “that there were some complications” 
and thereupon decided on “Universal” as a trade name. The latter 
name, however, had been registered as a trade-mark by the White 
Sewing Machine Company of Cleveland, Ohio, for use on sewing 
machines, but apparently it had not been so used for a number of 
years. Respondents’ attorneys succeeded in having the registration 
cancelled for non-user by the U. S. Patent Office and on April 4, 
1950, the latter issued a trade-mark registration to respondents for 
the name Universal to be used on sewing machines and it was there- 
after put on a majority of the sewing machine heads which respond- 
ents imported from Japan by respondents’ vendors in J apan, by gold 
decalcomania across the front, and sometimes also on the top of the 
horizontal arm. Respondents since that time have prevented by some 
25 legal actions the use of this brand name “Universal” on sewing 
machines marketed by others, and have undertaken to have their 
dealers listed in the classified section of telephone directories all listed 
under the brand name of Universal sewing machines, as well as regis- 
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tering each brand name in foreign countries where respondents have 
dealers. 

Par. 11.\The brand name “Universal” appearing frequently but 
not always surrounded by a line tracing suggestive of a dog bone in 
shape, has also been registered by the U. S. Patent Office in favor 
of Landers, Frary & Clark of New Britain, Connecticut, for use on 
a wide variety of kitchen and household appliances, the original regis- 
trations dating back as far as 1906, 1914 and 1916 and the more recent 
registrations applicable to electrical household appliance being dated 
in 1933 and since. This firm advertises and sells nationally and ex- 
tensively through dealers; electric toasters, coffee pots, food mixers, 
blenders, irons, grills, waffle irons, heating pads, small stoves, blankets, 
vacutim sweepers, floor polishers, and other household gadgets col- 
lectively known as light traffic appliances. These products are ex- 
tensively advertised, widely sold through thousands of retail distribu- 
tors and are well and favorably known to a very substantial portion 
of the purchasing public, particularly the feminine part thereof. The 
name “Universal” is stamped on many of these products unsurrounded 
by any dog-bone etching. Neither at the time of respondents’ second 
registration as a trade-mark of the name “Universal” for use on their 
sewing machines, nor since, did Landers, Frary & Clark file or make 
any protest. Respondent Hackett testified that he had had some 
negotions with the Universal Major Electrical Appliance Company 
of Lima, Ohio, manufacturers and distributors of the heavier house- 
hold electrical appliances such as washers, dryers, water heaters, 
stoves, under the brand name of “Universal” by agreement with 
Landers, Frary & Clark, as to the former acting as distributor for 
respondents’ Universal sewing machines. Neither it nor Landers, 
Frary & Clar!: have ever manufactured or sold sewing machines nor 
do they have their brand name registered for use on sewing machines. 
Landers, Frary & Clark also distributes vacuum bottles, food chop- 
pers, vacuum cleaners, food freezers and coffee makers under other 
brand names than “Universal.” 

Par. 12. In addition to this, respondents have shown there are some 
356 listings in the Manhattan telephone’ directory of corporations or 
organizations part of whose business name is the word “Universal” 
and some 85 similar listings in the Philadelphia telephone directory ; 
that the U. S. Patent Office has issued trade-mark registrations to 64 
business concerns throughout the country for the brand name “Uni- 
versal” of which five are to Landers, Frary & Clark and of which 
three, other than respondents, are to concerns using such trade names 
on sewing machines and that there are eighteen state registrations 
of this trade name in twelve states, although none on sewing machines. 
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Respondents and their dealers have also advertised “Universal” sew- 
ing machines locally to a considerable extent and such machines are 
listed in the catalogs of mail order houses and sold in department 
stores. Such advertising always bears corporate respondents’ name 
or that of the dealer. 

Par. 13. The evidence as to consumer confusion over the name “Uni- 
versal” is in some conflict. It was stipulated that respondents could 
produce approximately ten purchasers of respondents’ machines who 
would, if called, testify that the name “Universal” thereon did not 
indicate to them any connection with Landers, Frary & Clark. On the 
other hand, more than twenty witnesses in two different locations, 
most of them housewives, testified in considerable detail that they 
were and had been for some time familiar with the Universal house- 
hold electrical appliances sold by Landers, Frary & Clark and with the 
brand name “Universal” identified therewith, either from seeing ad- 
vertisements thereof, from ownership, either by gift or purchase, or 
from seeing or using such appliances in the homes of relatives or 
friends, that they had a high regard for the utility and durability of 
such appliances, that when they were shown respondents’ Universal 
sewing machines they received the impression that the latter were 
made by the same company—Landers, Frary & Clark, which made the 
“Universal” appliances, that some of them were not told differently 
by the sales person and in several instances, had that impression given 
them or strengthened by the salesman’s conversation, that they bought 
respondents’ sewing machines under that impression and for that 
reason. These witnesses were all cross-examined at length and the 
detail of their testimony as well as their number makes the evidence 
substantially preponderant that the brand name identity does confuse 
consumer-purchasers and does deceive them into buying respondents’ 
sewing machines, believing them to be made by and sponsored by 
Landers, Frary & Clark. In addition thereto is the testimony of the 
Assistant District Attorney at Fort Worth, Texas, of the results of 
his investigation, pursuant to many complaints from purchasers, into 
the distribution in that area through one of respondents’ dealers, of 
respondents’ sewing machines, that many purchasers had bought them 
in the belief that they were made in the United States by Landers, 
Frary & Clark. On the record in this proceeding, it is immaterial that 
occasionally the word “Universal” on the products of Landers, Frary 
& Clark appears within a dog-bone frame on some of their advertis- 
ing whereas respondents’ “Universal” does not, or that respondents 


occasionally emboss theirs on a globe whereas Landers, Frary & Clark 
do not. 
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Par. 14. The record shows at least one dealer displaying and selling 
to the consumer public in the same store respondents’ Universal sewing 
machines and Landers, Frary & Clark’s Universal vacuum cleaners. 
It also shows that respondents’ Universal sewing machines are offered 
for sale by a number of department stores. 

Par. 15. Respondents by placing in the hands of dealers, their sew- 
ing-machine heads and completed sewing machines of which the heads 
are a part, as described above, provide said dealers with a means and 
instrumentality whereby they may and do mislead and deceive the 
purchasing public as to the origin, manufacture and sponsorship of 
said machines. 

Par. 16. Respondents in the course and conduct of their business are 
in substantial competition in commerce with the makers and sellers of 
non-imported machines and also with sellers of imported machines. 

Par. 17. The failure of respondents adequately to disclose on their 
sewing-machine heads that they are manufactured in Japan, and the 
use by respondents of the brand or trade name “Universal” thereon, 
has the tendency and capacity to lead substantial numbers of the pur- 
chasing public into the erroneous and mistaken belief that respondents’ 
machines are of domestic origin and are manufactured in the United 
States by the makers or distributors of Universal electrical household 
appliances, Landers, Frary & Clark, and to induce the purchase of 
~ substantial numbers of said sewing machines because of such er- 
roneous and mistaken belief. As a result thereof, trade in commerce 
has been and may be unfairly diverted to respondents from their com- 
petitors and substantial injury has been and is being done to competi- 
tion in commerce. 

Par. i8. The aforesaid acts and practices of respondent as herein- 
above found are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair methods of competi- 
tion and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


CONCLUSIONS 


1. The foregoing findings of fact are not based in anywise on the 
testimony appearing in the record at pages 151-200; 227-839 ; 399-436 ; 
which testimony has been ignored and is rejected for lack of credibil- 
ity and weight because the witness’ demeanor under examination and 
because the testimony elicited under cross-examination of the witness 
clearly demonstrated to the Hearing Examiner that such testimony 
was not objective, but on the contrary was biased. The printed ex- 
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hibits introduced through this witness have, however, been given full 
weight and credit. 

2. The fact that respondents’ imported sewing machines are in- 
spected and passed by United States Customs officials at the port of 
entry as being properly and adequately marked so far as Customs laws 
are concerned and that respondent has marked its products in accord- 
ance with Customs demands is immaterial and no defense to this pro- 
ceeding (L. H. & Son, Inc. v. F. T. C.,191 F. 2d 954). 

3. The Commission has the authority to forbid sale without affirma- 
tive and clear disclosure on imported products of the country of 
origin. L. Heller & Son, Inc. v. F. T. C.,191 F. 2d 954. 

4, Whether or not the Singer Sewing Machine Company or any 
other concern or individual imports into this country articles of for- 
eign manufacture which are not marked, or are inadequately marked 
as to place of origin is immaterial and no defense to this proceeding. 
Similar illegality by others is no defense to anyone. Jndependent Di- 
rectory Corporation v. F. T. C., 188 F. 2d 468; Ford Motor Company 
v. F.T. C., 120 F. 2d 175. 

5. The fact that Landers, Frary & Clark do not manufacture all of 
the products distributed by them in commerce under the brand name 
“Universal” or that they manufacture or sell other very similar prod- 
ucts, marked and marketed under different brand names does not di- 


lute or militate against the confusion and deception hereinabove found ~ 


to exist with reference to the products advertised and branded “Uni- 
versal” and respondents’ sewing machines similarly branded. 

6. The fact that respondents sell only to dealers, many or all of 
whom are aware of the origin of respondents’ sewing-machine heads 
or sewing machines of which said heads are a part, so sold, or are in- 
formed thereof by respondents, is no defense to the charge of inade- 
quate or concealed markings, since such machines are obviously in- 
tended for ultimate consumer purchase, and respondents, as the im- 
porters and distributors, have placed in the hands of others through 
sale, the means whereby the ultimate purchaser may be and is misled 
and deceived. Chas. A. Brewers & Sons v. F. T. C., 158 F. 2d 74. 

7. Registration of a brand or trade name or mark with the U. S. 
Patent Office for use on a class of products does not confer on the 
registrant the unqualified right to use such name where to do so is 
to confuse such products with products of even an entirely different 
class in the mind of the consumer because of the identity of the brand 
the widespread currency and favorable acceptance of the ee 
products and their closeness in function and usage to the class of 
products for which such registration has been issued. Registration 
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of a trade-mark is not controlling in a suit for unfair competition 
arising out of its use, H. F. Prichard Co. v. Consumers Brewing Co., 
136 Fed. 512, and the practice or rulings of the Patent Office cannot 
create a conclusive vested right in the registrant. Whzte House Milk 
Products Co. v. Dwinell-Wright Co., 111 Fed. 490, 493. 

8. The use of a brand or trade name, on the acceptance and identi- 
fication of which, much effort and money has been expended should 
not be taken away from the user unless the public interest clearly so 
requires. There is in this record, however, too much substantial evi- 
dence that the purchasers of sewing machines, or at least those who 
usually instigate their purchase—women—associate the name “Uni- 
versal” with the products of another company, to doubt that public 
confusion exists and tends and will tend to induce purchases which 
otherwise would not be made. It matters not whether Landers, 
Frary & Clark are indifferent to such usage or confusion. Nor is the 
good faith of respondents in selecting its brand name, or its lack of 
intention to trade on the brand name of another, material. It is not 
private interest or niotive which must be served, but solely that of the 
public. 

9. Considerable thought and speculation in observance of the legal 
principle that a person will not be required to discontinue the use of 
a name where some remedy “short of excision” will give adequate 
protection (Federal Trade Commission v. Royal Milling Company, 
288 U.S. 212; Jacob Siegel Company v. Federal Trade Commission, 
327 U. S. 608) has been given to requiring the addition of a legend 
under the.word “Universal” on the horizontal arm in letters sufficiently 
large to be as easily read as the word “Universal” such as “Not con- 
nected with Landers, Frary & Clark” or “Unrelated to any other elec- 
trical or household appliance” or “Importers and distributors of 
sewing machines only” or something else which would immediately 
dispel from the viewer’s mind the impression many of them get from 
the name “Universal.’? However, the evidence is clear that any such 
decalcomania marking can easily, quickly and effectively be obliter- 
ated by the superimposition thereon of a different decalcomania un- 
detectable by anyone other than an expert. The record shows the 
same with metal plaques, which can be removed in a matter of min- 
utes, without trace, to the ordinary purchaser of the removal. From 
the demonstration of this in the hearing room, it would appear also 
that another and different plaque could be attached with rivets in the 
same holes without easily discernible marks of substitution. The 
record is barren of any suggestion by experienced persons as to how 
adequate protection against the confusion which the evidence dem- 
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onstrates, can be achieved short of complete excision of the name 
“Universal.” 

10. It isnot necessary to show that public witnesses saw respondents’ 
machines in the dealers’ stores, or bought respondents’ machines there 
or at all. It is sufficient, on the point of brand name confusion, if re- 
spondents’ sewing machines are exhibited to the witness while testify- 
ing, or even if they merely testify to their confusion, or association of 
the brand name with the products of another seller without ever seeing 
respondents’ product. Actual deception need not be shown and the 
law under which these proceedings have been brought seeks not only 
to protect the intelligent, the expert, the dealer, or the careful, but the 
ignorant, the credulous, the unthinking, the careless, the inattentive, 
in sum the ordinary, unsuspicious purchaser. 

11. The record herein presents a far different picture than that of 
previous cases heard by this Hearing Examiner where brand names 
such as Mercury, Hudson or Hoover were alleged to deceive the pur- 
chaser into believing the sewing machine was made by the Ford Motor 
Car Company, the Hudson Motor Company or the Hoover Company. 
In the first place there is a wide disparity in use, function, price, and 
size between sewing machines and automobiles. Secondly, a large num- 
ber of housewives, familiar with the Universal line of household elec- 
trical appliances, testified in great detail as to their reactions and im- 
pressions, detail which was missing in other records. Thirdly, this 
record reveals for the first time that a decalcomania can be so effectively, 
cheaply and quickly covered by another and different decaleomania 
that detection of the superimposition is impossible and further, that 
metal plaques or medallions riveted to the sewing machine head can be 
easily removed without visible marring of the enameled finish and the 
rivet holes filled so that only an expert can discern the alteration. 
It would seem that an adequate and effective marking would be to have 
the words “Made in Japan” cut into the top side of the bed of the ma- 
chine head in letters of such size and depth that an enameling or cover- 
ing with lacquer would not obliterate it and the user could not escape 
seeing and comprehending such marking. Whether this can be done, 
or if done, whether it too, can be concealed easily, the record does not 
reveal. 

12, Since it is clear from the record that the individual respondents 
are the only officers, agents, representatives or employees of corporate 
respondent who have had or now have any authority or control over the 
acts and practices involved in this proceeding, the words “and its of- 
ficers” following the words “a corporation” and the words “and said 
respondents’ representatives, agents and employees” following the 
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words “as officers of said corporation” in the order requested in the 
“Notice” appended to the complaint come within the prohibitions of 
R. J. Reynolds Tobacco Co. v. F. T. C., 192 F. 2d 535, 540-4 and are 
accordingly omitted from the following Order. 


ORDER 


Tt is ordered, That the respondents, Standard Sewing Equipment 
Corporation, a corporation, and William J. Hackett and Harry Kron, 
individually and as officers of said corporation, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution of sewing machine heads or sewing machines in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Offering for sale, selling or distributing foreign-made sewing 
machine heads or sewing machines of which foreign-made heads are a 
part, without clearly and conspicuously disclosing on the heads the 
country of origin thereof, in such manner that it cannot readily be 
hidden or obliterated. 

2. Using the word “Universal,” or any simulation thereof, as a brand 
or trade name to designate, describe or refer to their sewing machine 
heads or sewing machines of which the heads are a part, unless there 
appears in connection therewith, in legible and clearly visible marking, 
the name of the corporate respondent “Standard Sewing Equipment 
Corporation.” 

It is further ordered, That with respect to any issue raised by the 
complaint other than those to which this order relates, the complaint 
be, and the same hereby is, dismissed. 


OPINION OF THE COMMISSION 


By Secrest, Commissioner: 

This is an appeal by respondents from an initial decision in which 
the hearing examiner found that respondents had violated the Federal 
Trade Commission Act in selling to dealers, who in turn sell to the 
consuming public, sewing machine heads and sewing machines (1) not 
adequately marked as to the country of origin (Japan), and (2) 
deceptively marked with the word “Universal.” 

In 1949, respondents began the importation from Japan of sewing 
machine heads, which are manufactured there under respondent’s 
supervision. The head consists of a horizontal and vertical arm with 
sewing machinery, all attached to a base plate. After importation, 
the head is placed in a carrying case or cabinet, and usually a motor, 
foot: pedal and light are attached. Such machines are then distributed 
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under the name Universal which word is attached in Japan by a 
decalecomania on the horizontal arm. In some cases, heads are im- 
ported without the name “Universal,” for sale to manufacturers who 
distribute them under their own trade names. The number of heads 
imported with the word “Universal” has varied from 25% in 1949 to 
60% in 1950 and 1951, and to 95% at the time of the hearing. 

As a prerequisite to the requirement that a sewing machine or 
machine head manufactured in a foreign country must be marked to 
disclose the foreign origin of the article we must find, as the Commis- 
sion long has, that a substantial number of the purchasing public 
has a general preference for sewing machines produced in the United 
States. 

The reasons for such a preference may vary and to explore them 
all might well be the source material for a lengthy book. National 
pride or a sense of loyalty to things American are, no doubt, great 
factors. Veterans who spent years fighting a foreign nation might 
well prefer American made goods over those of the nations against 
whom we were at war. Relatives, or even friends, of those imprisoned 
or killed, might well have the same preference. Many American 
workers, and even whole communities in which they work, have a pref- 
erence based largely on the fact that certain imported goods have 
replaced in the American Market products they themselves would 
like to produce. Typical of such workers, to name only a few, are 
those in the glass, pottery, watch and fishery industries. There are 
many who feel that, in general, the quality of American made goods 
is superior. Further, a vast majority of people in the United States 
have a general preference for products made in the United States over 
those made in the many nations behind the iron curtain. 

The Commission has decided many cases involving the marking of 
foreign made products and has repeatedly held that a preference exists 
for American made products. In L. Heller & Son, Inc. v. Federal 
Trade Commission (191 F. 2d 954, 7th Cir. [1951]) the court in its 
opinion said: 

“A substantial portion of the purchasing public has a general pref- 
erence for products produced in the United States by American labor 
and containing domestic materials, where other considerations such as 
style and quality are equal, and has a prejudice against imported 
products.” 

In the case before us the hearing examiner found as follows: 

“N ot all, but a substantial portion of the purchasing public has a 
decided preference for products of domestic manufacture over those 
of foreign make, particularly machinery of any kind, and when sewing 
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machines are exhibited and offered for sale to the purchasing public 
and such articles are not marked at all, or are inadequately marked 
to show their foreign origin, or if marked and the markings are con- 
cealed, removed, or obliterated, such purchasing public understands 
and believes such articles to be wholly of domestic origin.” 

The evidence in the present case is clear and substantial. The record 
contains testimony of 23 witnesses who had purchased Universal sew- 
ing machines. Four of these witnesses testified that medallions were 
on the machines they bought, but they did not see the word “Japan,” 
even though they had been using the machines for months. They. 
found the word “Japan” on the medallion only after a repairman or 
newspaper story caused them to look for it. In one case where a 
medallion was attached it had been chipped and is of no value as evi- 
dence against the respondents since nothing in the record indicates 
who did the chipping. In three cases the medallions had been removed. 
In fifteen cases the mark of origin was hidden under the motor, on 
the bottom of the machine or beneath a metal plate. 

One witness said the word “Japan” was so tiny she had never seen 
it. Another said the word “Japan” was in very small letters and she 
had not seen it even though she had owned the machine for one year. 
This machine was Commission’s Exhibit 65 and the size of the letters 
in the word “Japan” is exactly the size of those on the medailion 
approved by the Customs Service for the use of respondents. Another 
witness read the word at a distance of about one foot during the trial. 
She had been using the machine for months and had not seen the word 
“Japan.” 

Further light on this question may be gained by an examination of 
the Commission’s Exhibit 7. This was a sewing machine, the head of 
which was imported by respondents. Around the top of the base 
of the machine, in gold, is a flowered strip 34 inches long, and % of an 
inch wide. The same strip, four inches long is on the guard on the top 
of the machine.’ On top of the horizontal arm of the machine, in gold, 
are the words, “The Universal Sewing Machine,” totalling four inches 
in length. On each side of the horizontal arm appears, in gold, the 
word, “Universal” four inches long and in letters 14 inch high. Be- 
neath this word on both sides of the horizontal arm, in gold, appear 
ona black background, the following: “Reg. U. S. Pat. Off.” Also on 
this arm are three decorative designs, in gold, each approximately 
1% inch by one inch. 

A substantial number of buyers, rosy-glowed, if the golden flowers 
on the machine head are what they seem, and bedazzled by all the 
golden words and golden decorations will fail to see the gold word 
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“Japan” in 14, of an inch letters on the bottom fourth of a golden me- 
dallion well over one and 14 inches high and over one inch wide. A 
little firefly shines clearly on a dark night. His best effort goes un- 
noticed in the brightness of the sun. 

Only one of the 23 witnesses had the slightest idea that the machine 
she purchased was made in Japan. 

Fourteen of the witnesses were asked if they would have bought the 
machines if they had known they were of foreign origin. All stated 
that they would not have made the purchases. 

As found by the hearing examiner, the respondents, a short time after 

June 1, 1949, adopted, with the approval of the U. S. Customs ohcials 
a marking ; foreign origin described as follows: 
“e * * a metal medallion, hexagonal or oval in shape about 114 
inches vertical and 1 inch horizontal, in gold or brass finish, bearing 
the legend ‘De Luxe’ in raised quarter inch letters, and below that ‘De 
Luxe Family Sewing Machine Quality’ in raised letters approximately 
1g’ in length, and below that the word ‘Japan’ in raised letters of ap- 
proximately 4,’’ inlength, * * *.” 

The hearing examiner found as follows: 

“These brass or brass-colored medallions or placques are in bright 
gold color, in small raised letters only of the same color, with no back- 
ground coloring to emphasize the raised letters, so that the word 
‘Japan’ is indistinct, difficult to read at a distance of greater than a 
foot, unemphasized and distinguishable only by careful inspection. 
There is also sufficient evidence in the record that users and purchasers 
did not see, or seeing, did not comprehend such marking.” 

We can only conclude that the marking on the medallion was in- 
adequate and that it was not properly attached. In fact, at the hearing 
an expert quickly removed one of the medallions and stated in the 
testimony that after removal there was no mark or blur on the ma- 
chine that would be noticeable to a purchaser. One of the respondents 
testified that, “It is not easy to remove the medallion, but it can be 
done.” 

Eleven of the witnesses were asked if they had a general preference 
for American made goods and answered in the affirmative. Eight 
were asked if they had a preference for American made sewing ma- 
chines and answered in the affirmative. None of the witnesses who 
had purchased sewing machines made a statement that they generally 
preferred foreign hada goods or that they preferred foreign made 
sewing machines. 

One of the respondents in his testimony said he did not remember 
receiving any complaints from consumers concerning the country of 
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origin. This is not surprising inasmuch as the books of instructions 
handed to the purchasers did not contain the names or address of any 
of the respondents. Also the 20-year guarantee bond was signed by 
the dealer and the names or address of respondents does not appear on 
it. ‘There was nothing in these printed documents to indicate the ma- 
chine was of foreign origin and if a purchaser did not know, as many 
did not, that the machine was of foreign origin, they would not likely 
ei plath concerning something about which they had no knowledge. 

The respondents have ported out that the medallion they have been 
using was submitted to, and approved by, the Customs Service. We 
appreciate fully that this fact, and a fact it is, might well have led them 
to believe that the government required no further duty under another 
law. 

When a citizen honestly seeks an answer to the question of what he 
must do to obey the law of the land, common decency, essential to all 
good government, demands that he not be tossed mac el from 
one government agency to another. 

We think this opinion, in future cases of a similar nature, will serve 
as a guiding lamp and clarify, for those who follow, the path they can 
and must take. It will make clear to any importer of sewing machines 
the markings that have met both the requirements of the Federal Trade 
Commission and the Customs Service. 

In every one of the many sewing machine cases in which an order 
was issued by the Commission the machine head had been marked to 
the satisfaction of the Customs Service, it had been admitted in to the 
United States, and it had moved in commerce, a prerequisite to our 
jurisdiction. We should consider that the Customs Service has ap- 
proved the marking, but it is no bar to our proceedings. 

If the Customs Service approves a mark that meets the requirements 
of the Federal Trade Commission law, comity would dictate that we 
accept it if the issue is presented to us. We should not, through caprice 
or merely to show our authority, change a mark that will not deceive. 
On the other hand, we are bound to require a clearer marking if we 
believe the HAI approved by the Customs Service has Peittadl 
and may continue to result, in deception. A clearer marking will pro- 
tect the ultimate consumer and will have no adverse effect upon the 
customs inspector in the performance of his duties because, in fact, a 
clearer marking would be easier for him to read. 

The respondents in making a change in the medallion may suffer 
some inconvenience, but the cost of changing the medallion will not be 
great. In any event, Section 5 of the Federal Trade Commission Act 
and Section 304 of the Tariff Act were not enacted for the benefit of 
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respondents, but for the protection of the ultimate consumer. We do 
not think it can be maintained that Congress in the Tariff Act, or any 
amendment to it, intended to change or modify in any particular the 
authority it has granted the Federal Trade Commission. 

The evidence of record in this case is that customers have been de- 
ceived as a result of inadequate marking and insufficient attachment 
of the medallion to the machine head. 

One of the respondents’ Texas dealers, Son-E] Sewing Machine 
Company, was investigated by the county attorney’s office. As the 
result of adverse publicity, the name of this company has been changed 
and it no longer handles respondents’ machines. The salesmen of 
Son-El made misrepresentations for which respondents can not be 
held responsible. Chief of these misrepresentations, such as that Uni- 
versal sewing machines were manufactured by the makers of Universal 
traffic appliances and the Singer Company, will be difficult for any 
dealer to make in the future, under paragraph 2 of our Order requiring 
the name “Standard Sewing Equipment Corporation” to be used in 
connection with the trade name “Universal.” 

Some medallions were removed and there is nothing in the record 
to indicate that respondents removed them. Respondents can be held 
responsible only to the extent that the medallions were not securely 
attached. This aid to misrepresentation of the country of origin will 
be made ineffective by Paragraph 1 of our Order requiring the medal- 
lion to be attached in such manner that it can not readily be hidden or 
obliterated. 

One fact is clear. However great were the shortcomings of Son-E], 
the record reveals that of twenty-three purchasers in Pennsylvania 
and Texas the only four of them to get respondents’ machines with 
the medallions intact got them from Son-El. The purchasers of these 
machines, a former saleslady of traffic appliances, two housewives, and 
a vocational nurse, testified that they had not seen the word “Japan” 
although they had the machines in their possession from one month to 
a full year. Jn the whole record this is the best evidence of deception 
by inadequate marking. To permit the undeniable deception of four 
persons out of twenty-three to continue is indefensible. This per- 
centage of deception applied nationwide would effect millions of homes. 
Such deception can be prevented only by Paragraph 1 of our Order, 
requiring clear and conspicuous marking of the country of origin. 

Upon consideration of all the material evidence in this record, we 

hold that a preference for sewing machines and sewing machine heads 
produced in the United States does exist and that the hearing examiner 
was right in finding that a substantial portion of the purchasing public 
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has a decided preference for products of domestic manufacture over 
those of foreign make and that respondents’ imported sewing ma- 
chines and sewing machine heads are not adequately marked to show 
their place of manufacture or origin. 

The Federal Trade Commission has no control over tariffs or what a 
consumer buys. Our only duty is to see that an article is adequately 
marked as to country of origin. 

The appeal of the respondents in the matter of marking of foreign 
origin is denied. 

We further direct that Paragraph 1 of the Order of the Initial 
Decision be modified to read as follows: 

“Offering for sale, selling or distributing foreign made sewing 
machine heads or sewing machines of which foreign made heads are a 
part, without clearly and conspicuously disclosing on the heads the 
country of origin thereof, in such manner that it can not readily be 
hidden or obliterated.” 

The amended complaint charges respondents with deception in the 
use of the word “Universal” on machines and in advertising. The 
allegation is that “The word ‘Universal’ has been used for many years 
as a trade or brand name by one or more long-established corporations 
and firms transacting and doing business in the United States whose 
products, sold under such brand or trade name, are well and favorably 
known to the purchasing public.” 

This question has been before the Commission and the courts on 
many occasions and certain features have been considered as follows: 

1. The fact of actual confusion among purchasers— 

This is naturally an important element and in some cases relief has 
been denied where there was no such proof, and the likelihood of sub- 
stantial confusion was remote. G. B. Kent & Sons, Lid. v. P. Loril- 
lard Co. (1953) 114 Fed. Supp. 621; Arrow Distilleries, Inc. v. Globe 
Brewing Co. (1941) 117 F. 2d 347. 

In this case there is considerable evidence of actual confusion. A 
substantial number of witnesses in support of the complaint testified 
they were familiar with the line of products sold under the trade-mark 
“Universal,” and thought they were buying from that line. Some 

were familiar with the name of the manufacturer, Landers, Frary & 
Clark, while others were not. On the other hand, it was stipulated 
that feapondenti could produce ten purchasers of their machines who 
would testify that the name “Universal” did not indicate any con- 
nection with Landers, Frary & Clark. 

2. The character of the mark, whether strong or weak— 

In Arrow Distilleries, Inc. v. Globe Brewing Co. (1941), 117 F. 2d 
347, use of the word “Arrow” on beer and ale was permitted even 
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though another company used it on alcoholic cordials and liqueurs. 
There was in that case no evidence of actual confusion. The court 
gave, as examples of strong marks, arbitrary, fanciful, or distinctive 
words such as “Aunt Jemima,” “Kodak” and “Rolls Royce”; but 
words in common use are given a much narrower scope, such as 
“Universal,” “blue ribbon,” “gold medal.” 

The U. S. Patent Office has issued trade-mark registrations in at 
least 64 instances and to many different companies of the word 
“Universal” to be applied to a variety of products. Sometimes, the 
word is registered with other words or in connection with particular 
designs. The telephone directories of Manhattan and Philadelphia 
show respectively 356 and 85 listings of business organizations which 
use the word “Universal” as part of their names. 

3. The nature of the competing products— 

It is not necessary that the competing products be identical. Other 
matters should be considered, such as s'milarity of appearance or use, 
whether they are ordinarily handled by the same manufacturer or 
distributor, whether sold in the same kind of stores, whether they have 
a common class of purchasers, whether purchased by the public gen- 
erally, etc. In Dwinell-Wright Co. v. National Fruit Products Co., 
140 F. 2d 618, plaintiff had five registrations of “White House” on a 
line of fruit juices while defendant had three on tea, coffee and salted 
peanuts. The suit by plaintiff to prevent use of “White House” on 
a new product—a blend of canned orange and grapefruit juice—was 
successful. Lack of similarity between brushes and cigarets was 
pointed out in G@. B. Kent & Sons, Ltd. v. P. Lorillard Co., 114 Fed. 
Suppl. 621, whereas in Admiral Corp. v. Penco, 203 F. 2d 517, a 
similarity was found to exist between electric ranges and refrigerators 
and electric sewing machines and vacuum cleaners. 

The testimony in the case before us shows that one witness thought 
the sewing machine she purchased was all right because she had heard 
of Universal irons and toasters. Eleven of the witnesses thought the 
sewing machine was made in the United States because of the trade 
name “Universal.” Five of the witnesses thought the machine was 
made by Landers, Frary and Clark, whose traffic appliances bear the 
trade name of “Universal.” One witness had several Universal 
products and bought the sewing machine because she thought it was 
made by the same company. Another purchased the machine and 
thought it was made in the United States because he saw that the 
motor was made in the United States » 


The purchasers in some cases were confused and in practically every 
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case they were deceived because of the use of the word “Universal” 
on the machine. 

Upon consideration of all the evidence we find that respondents, by 
placing in the hands of distributors, their sewing machine heads 
and complete sewing machines, of which the heads are a part, and 
using the word “Universal” on the horizontal arm, have provided 
dealers with a means and instrumentality whereby they may, and do, 
mislead and deceive the purchasing public as to the origin, manu- 
facturer and sponsorship of said machines. 

On the other hand, respondents have registered the trade mark 
“Universal” for use on their sewing machines. They have spent a 
considerable sum of money in promoting and defending their trade 
mark. Respondents have prevented, by about twenty-five legal 
actions, the use of the word “Universal” on sewing machines dis- 
tributed by others. 

We believe that deception can be avoided without the complete 
excision of the word “Universal.” Paragraph 2 of the Order in the 
Initial Decision should be modified to require respondents to cease and 
desist from using the word “Universal,” or any simulation thereof, as 
a brand or trade name to designate, describe or refer to their sewing 
machine heads or sewing machines of which the heads are a part, 
unless there appears in connection therewith, in legible and clearly 
visible marking, the name of the corporate respondents “Standard 
Sewing Equipment Corporation.” 

Thus, the investment of the respondents in the trade name “Uni- 
versal” will be protected and, at the same time, possible deception 
of the purchaser will be minimized. 

The appeal on the use of the word “Universal” is denied except 
that the order is modified as directed in this opinion. 

It is directed that Order issue accordingly. 

Submitted with the appeal is a motion of respondents for an Order 
dropping Harry Kron as a respondent in this proceeding on the 
ground that Mr. Kron, on February 24, 1954, severed all connection 
with the corporate respondents, Standard Sewing Equipment Cor- 
poration, and now has no relationship with said corporation. The 
motion is supported by the affidavit of respondent William J. Hackett 
to the effect that Harry Kron did, on February 24, 1954, sell all of 
his stock in the corporation to William J. Hackett and severed all 
connection with the corporation. 

During the hearing and prior thereto, Harry Kron was Secretary- 
Treasurer of the corporation and had control over its affairs eoual 
to the respondent William J. Hackett. The affidavit does not set 
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out facts sufficient to justify the relief sought in the motion and the 
same is therefore denied. 

The foregoing decision in this case has been based solely on the 
record and what follows is for the purpose of presenting precedents 
set in former cases. These precedents will be helpful to importers 
in determining what the Commission has held to be inadequate and 
adequate marking. 

Administrative agencies are often criticized on two very important 
grounds—delay and inconsistency. The Federal Trade Commission 
has attempted to eliminate every cause of unnecessary delay. 

By our new policy of writing opinions we have attempted to achieve 
consistency and build up a body of meaningful case law. Thus, it is 
essential that we review our previous action in similar cases. 

One such case is that of the Globe Machine Company, Docket 5885. 

On 27 June, 1951, the Commission issued a complaint against this 
company. The complaint said, in part: 


“In some instances said heads, when received by respondents, are 
marked with a medallion placed on the front of the vertical arm upon 
which the words ‘Made in Occupied Japan’ or ‘Japan’ appear. These 
words are, however, so small and indistinct that they do not consti- 
tute adequate notice to the public that the heads are imported.” 


An answer by respondent admitted this allegation, and the hearing 
examiner held that the above words were so small and indistinct that 
they did not constitute adequate notice to the public that the heads 
were imported. 

On 4 April, 1952, the initial decision of the hearing examiner be- 
came the decision of the Commission and the respondents were given 
60 days to show the manner and form of compliance with the order 
not to sell machines or machine heads unless the country of origin was 
clearly and conspicuously disclosed on the head. It is impossible to 
speculate with certainty what the Commission would have held con- 
cerning the original medallion had the case been tried and considered 
by them, nor is it necessary to do so. Important to the present case 
is what the Commission decided later. On 23 June, 1952, the Globe 
Company submitted a medallion it was using as an attempt to com- 
ply with the Commission’s order. On a gold background, in gold 
letters, were the words “Made in Occupied Japan.” All letters were 
¥g of an inch in length. The Assistant General Counsel in charge of 


Compliance in a memorandum dated 13 J uly, 1953, pointed out, among | 


other things: 
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“In answer to our request, respondents, on June 23, 1952, submitted 
a specimen of the ‘gold on gold’ medallion which did not provide the 
clear and conspicuous disclosure required by the order.” . 


The Assistant General Counsel had rejected this medallion as com- 
pliance, and also rejected compliance reports as to other parts of the 
Order. 

When the respondents made no additional report he recommended 
that the Commission reject the original report of compliance sub- 


- mitted on 23 July, 1952. This report of compliance with a specimen 


of the medallion was submitted to the full Commission. The report 
was rejected. This was done by the Commission as an expert body 
with no testimony. It held that 1%” gold letters on gold was not com- 
pliance with the order. The Commission properly used its expert 
judgment to determine what was not a clear and conspicuous dis- 
closure of the country of origin. 

It might be argued that the admission answer admitted sufficient 
evidence of deception to wholly justify the Commission in support- 
ing the hearing examiner’s initial decision that the lettering on the 
original gold medallion was too small. 

Certainly it/cannot be argued that the admission answer or con- 
sumer evidence, explicit or implied, would support the Commission 
in rejecting a compliance medallion, gold on gold, with letters twice 
the height of the original. The Commission, on its own authority, 
and as a body of experts, said that gold letters 1g of an inch high, if 
placed on a gold medallion, would still, like the medallion condemned 
by the admission answer, be too small to prevent deception. 

In fact, the Commission invariably has secured compliance with its 
orders, issued with or without trial, and to this date has never given a 
decision as to how high a gold letter must be on a gold background to 
constitute full compliance. On the other hand, the Commission has 
often held that gold letters far bigger than are used in the present case 
are deceptive if placed on gold. If the voice of the Commission was 
the voice of consumer deception in supporting the hearing exam- 
iner’s findings and order in the Globe case, it was the voice of the Com- 
mission alone that said the letters on the medallion offered in com- 
pliance were lacking in stature. To accept the medallion in the case 
before us would be to accept a standard of notice far less than that re- 
jected by the Commission. It could be nothing less than a retreat from 
the standards previously required in all cases for the protection of the 
public with respect to marking foreign made sewing machine heads. 

In the Globe case the Commission decided the medallion submitted 
to show the form of compliance was inadequate. Never has that de- 
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cision been overruled. In fact, it has been followed as a standard of 
compliance in every subsequent case where an order has been issued 
with or without full trial before a hearing examiner. ' 

For a more complete consideration of the matter of precedent, with 
respect to gold medallions similar to the one in the instant case, it will 
be helpful to review the action of the Commission in the nine sewing 
machine cases in which full trial was had, beginning with the first case 
in which an order was issued and ending with the last. Consideration 
will be limited to the adequacy of disclosure provided by medallions 
where gold letters were placed on a gold background. 

1. In Bieler and Rapinowitz et al., Docket 5891, the hearing exam- 
iner in his initial decision found that when medallions with the word 
“Japan” in raised letters 14 to 3 of an inch in length were used, casual 
inspection would apprise the purchaser of the country of origin. 

On those machines where the word “Japan” was smaller the hearing 
examiner said: 

“Others of these medallions on respondents’ sewing machines are in 
bright color, in raised letters only, with no background coloring to em- 
phasize the raised letters, and with other lettering, such as a brand or 
trade name of similar size and protrusion, so that the words ‘J apan’ 
or “Made in Japan’ are indistinct, difficult to read, unemphasized, and 
distinguishable only by careful inspection.” 

An order requiring clear and conspicuous marking was made the 
decision of the Commission on 28 August, 1952, and an order for com- 
pliance was issued. A medallion with the words “Made in J apan” in 
gold letters approximately 1% inch in length, twice the length of the 
letters in the case before us, on a gold background was submitted and 
rejected as not providing the clear and conspicuous disclosure re- 
quired. The same size gunmetal letters on gunmetal was later ac- 
cepted as clear. 

2. In Royal Sewing Machine Corporation, Docket 5892, the Com- 
mission found that the word “Japan” on gilt or bronze colored metal 
bands were because of size and location wholly inadequate. The record 
does not disclose the size of the letters. 

After trial an order requiring clear and conspicuous marking was 
issued by the Commission on 5 May, 1953. A “gunmetal on gunmetal” 
medallion was accepted as compliance, letters 1 of an inch in length 
being, in this color, considered clear and conspicuous. 

3. In Bega Sewing Machine, Inc., Docket 5893, the Commission 
found that the word “Japan” on a bronze colored metal medallion 
was so small and indistinct that it was not legible to those who bought 
them or to the public. The letters were approximately 14 of an inch 
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in length, twice the length of the letters on the medallion in the case 
before us. 

After trial, an order requiring clear and conspicuous marking was 
issued by the Commission on 18 September, 1958. A black on gold 
medallion was accepted as compliance with the black letters approxi- 
mately 1% of an inch in length being considered clear and conspicuous. 

4. In Astor Industries, Docket 5889, the Commission found that 
the word “Japan” on gold color medallions “is indistinct, difficult 
to read, unemphasized and distinguishable only by careful inspec- 
tion.” The letters on the medallions were approximately 1% of an 
inch in length, twice the length of the letters on the gold medallion 
in the case before us. 

After trial, an order requiring clear and conspicuous marking was 
issued by the Commission on 17 February, 1954. Compliance has not 
been had due to reported reorganization of the company. 

5. In Pamco, Inc., Docket 6012, the Commission found that the word 
“Japan” placed on a medallion on the vertical arm of the machine “is, 
however, so small and indistinct that it does not constitute adequate ~ 
notice to the public that the heads are imported.” The record does not 
show the size of these letters. 

After trial, with respect to the sewing machine heads in question, 
an order was issued on 17 February, 1954, requiring Max Chissik and 
Arthur Foyer, co-partners, doing business as Sewing Machine Factors, 
to clearly and conspicuously mark the country of origin. The com- 
plaint was dismissed as to all others. After the order was issued re- 
spondents claimed withdrawal from commerce. 

6. In Pickow Distributing Corp., Docket 5890, after trial the Com- 
mission found that the word “Japan” in letters approximately 14 
of an inch in length, twice the length of the letters on the medallion 
in the case before us, on a brass medallion was “indistinct, difficult 
to read, unemphasized, and distinguishable only by more careful in- 
spection than a purchaser or user would ordinarily bestow.” An 
order requiring clear and conspicuous marking was issued on 10 
March, 1954. The compliance report stated the company was in 
process of liquidation. 

7. In Sewing Machine Sales Corporation, et al., Docket 6149, the 
word “Japan” was placed on a gold medallion in letters approximately 
14, of an inch in length. The hearing examiner found that this was 
not an adequate disclosure that the machine heads were made in Japan. 
The lettering is identical with that in the instant case. On the basis 
of the findings an order was issued on 3 August, 1954 requiring clear 
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and conspicuous marking and “gunmetal on gunmetal” was accepted 
as compliance. 

8. In Bond Sewing Stores, Docket 6112, the initial decision of the 
hearing examiner automatically became the decision of the Commis- 
sion on 23 November, 1954. The findings in this case are clear. The 
word “Japan” in gold letters approximately 4 of an inch in length 
appeared on a gold medallion. The hearing examiner found that the 
word “Japan” was “not distinct and difficult to read at a distance 
greater than one foot or so, unemphasized and distinguishable only 
by careful inspection.” The word “Japan” in this case is the approxi- 
mate size of the word “Japan” on the medallion at issue in the instant 
case. The examiner found “that respondents’ imported sewing ma- 
chines and sewing machine heads are not adequately marked to show 
the place of manufacture and origin, * * *” and required in his 
order clear and conspicuous disclosure on the heads as to the country 
of origin. On 24 January, 1955, the Commission by affirmative action 
ordered Bond Sewing Stores to comply with the order. The Com- 
mission decided in this case that the identical marking used in the case 
before us was inadequate. 

9. In Mercury Machine Importing Corporation, et al., Docket 6011, 
two gold on gold medallions were offered as Commission exhibits, one 
with the word “Japan” in letters approximately 4, of an inch in 
length, the other with letters approximately 1 of an inch in length. 
After trial a stipulation for a consent order was entered. An order 
of the hearing examiner requiring clear and conspicuous marking 
became the decision of the Commission on 4 January, 1955. <A gold 
on gold medallion was tendered to show the form of compliance and 
was rejected on 28 January 1955. The word “Japan” on this medal- 
lion was approximately the size of that on the larger medallion sub- 
mitted as an exhibit during the trial to show proof of inadequate 
marking, and twice the size of the letters on the medallion in the case 
before us. . 

Briefly, we will now consider six related cases which did not pro- 
ceed to full trial. In each of these cases a medallion, stamped with 
the name of the country of origin, was attached on the front of the 
vertical arm of the machine. After admission answer or consent 
settlement, the hearing examiner found the marking inadequate as to 
country of origin and issued an order requiring clear and conspicuous 
marking. 

The six cases are: Home Machine Supply Inc., Roman-Raichert Co., 
Ine., Sewing Machine Exchange, et al., State Sewing Machine Corp., 
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et al., Japan-America Trading Agency, and Mercury Vacuum Stores. 
In each case the Commission ordered compliance with the order. 

In the case of Home Machine Supply, Inc., Docket 5884, compliance 
was accepted when “gold letters on gold” were changed to “gunmetal 
on gunmetal.” 

in the case of Roman-Raichert Co., Inc., Docket 5886, compliance 
was accepted when “gold letters on gold” were changed to “black 
letters on gold.” 

In the case of Sewing Machine Exchange, et al., Docket 5887, com- 
pliance was accepted after “gold letters on gold” were rejected and 
“silver letters on black” and “gold letters on black” were substituted. 

In the case of State Sewing Machine Corp., et al., Docket 5895, com- 
pliance was accepted when the “gold on gold” medallion was changed 
to “gunmetal on gunmetal.” 

In the case of Japan-America Trading Agency, Docket 6014, gold 
letters on a dark background were accepted in compliance with the 
order of the Commission. 

In the case of Mercury Vacuum Stores, Docket 6064, a medallion 
with “gold letters on black” was accepted as compliance. 

In none of these cases referred to above, or in any others considered 
by the Commission, has a medallion with “gold letters on gold” been 
accepted as comphance with an order to clearly and conspicuously dis- 
close on the head of the machine its country of origin, not because it 
was “gold on gold” but solely because no such medallion submitted 
has been considered sufficiently clear and conspicuous. In the Globe 
case the Commission rejected a “gold on gold” medallion with the 
lettering twice the length of the lettering on the medallion used by 
the respondents. In the record of all the cases the only indication of 
a suitable size is a finding of the hearing examiner in Bieler and 
Rapinowitz that “the word Japan in raised gold letters 14 to 3% of 
an inch in length would by casual inspection, apprise the purchaser of 
the country of origin.” 

Gold letters 1 of an inch in length on gold, invariably, have been 
the object of orders and rejected as meeting compliance. The play 
of light on a gold medallion renders such letters, as the Commission 
found in Pickow Distributing Corp., “indistinct, difficult to read, un- 
emphasized, and distinguishable only by more careful inspection than 
a purchaser or user would ordinarily bestow.” 

The play of light on gunmetal does not have the same result and 
raised letters 14 inch in length on gunmetal have been accepted as 
compliance with many orders. Also, letters of one color, 4 inch in 
length, have, because of contrast, been accepted as compliance when 


1038 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 51 es 


placed on a background of a different color. What results in the re- 
quired degree of clarity is for the Commission to decide, and it has 
spoken often. Its decisions, orders, and compliance requirements 1n 
former cases supported findings that the word “J apan” in gold letters 
Y¢ of an inch in length on a gold background is not adequate notice 
to purchasers and the public of the country of origin. 

If, in 16 cases, we hold that 12 inches make a foot, precedent requires 
that we give pause before, in subsequent cases, we hold that 6 inches 
make a foot. 

We have found, in many cases, that the word “Japan,” in letters of 
gold ¥% of an inch in length, on a gold background, is not clear. To 
ignore precedents can result only in unequal application of the law. 

To permit the use of inadequate medallions would be to declare that 
stare decisis, as far as the sewing machine cases are concerned, is 
neither stare nor decisis. In respect to gold on gold medallions, stare 
decisis would be synonomous with de minimis. 


Chairman Howrey concurring in the result : 

In the matter of marking of foreign origin I concur but with con- 
siderable reluctance. Respondents complied in all respects with the 
marking requirements of the Tariff Act as interpreted and enforced 
by the officials of the Customs Bureau. This is all that should be 
expected of a reasonable and prudent businessman. He should not 
be required to peddle his markings to various government agencies to 
ascertain separate and conflicting interpretations. It should be enough, 
ordinarily, to obtain the approval of the agency having original 
jurisdiction. 

However, if the majority viewpoint in this instance were to be 
rejected, it would create a very difficult situation from a competitive 
standpoint. A large number of contrary decisions, many of them 
issued within the past two years, would have to be revised, reversed or 
ignored.” 

The solution would appear to be for the General Counsel of the 
Federal Trade Commission to confer with the Customs Bureau and 
negotiate an inter-agency agreement on marking requirements for 
imported sewing machines. This agreement when approved by the 
Commission and the Department of the Treasury should then govern 
the Commission’s Compliance Division in interpreting that portion of 
the various orders which requires that the markings “clearly and con- 
spicuously” dislose the country of origin. 


2 See Docket Numbers, 5884, 5885, 5886, 5887, 5899, 5891, 5892, 5893, 5894, 5895 
, , ’ ’ ’ ’ ’ ’ ] Oy 5896 
5941, 6011, 6012, 6013, 6014, 6015, 6017, 6049, 6064, 6082, 6117 and 6149. 
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DISSENTING OPINION OF COMMISSIONER GWYNNE 


I do not agree with the conclusion of the maj ority that the evidence 
is sufficient to prove that the machine heads in question were inade- 
quately marked as to the country of origin (Japan). 

In 1946, respondents began the importation of machine heads from 
England. When this source of supply became inadequate, they began 
in the early part of 1949 the importation from Japan of machine heads 
manufactured there under respondents’ directions. These machine 
heads were marked on the rear of the vertical arm by a decalcomania 
which included the words “Japan” or “Made in Occupied Japan.” 

It developed that when a motor was attached, this marking was 
partly covered. Consequently, in the early summer of 1949, respond- 
ents received a letter from the Appraiser of Merchandise of the Bureau 
of Customs of New York City pointing out that: “It is necessary to 
require that the marking to indicate the country of origin appear on 
the face of the machine in a place where it is not likely to be defaced, 
covered or obscured by conbination with any other article.” The 
letter suggested that respondents instruct their shippers immediately 
relative to these marking requirements. Respondents stopped the 
importation of machine heads and, following discussions with the 
Assistant Director, a medallion to be attached to the front of the 
vertical arm was approved in a letter dated June 15, 1949 from the 
Customs officials, which letter contained the following: 

“You are advised that the use of the plate submitted will be satis- 
factory provided the same is affixed to the upper part of the sewing 
machine in a place which will not be obscured by the usual attachments, 
such as a motor, etc., which may be added subsequent to importation 
and before delivery to the ultimate purchaser.” 

The evidence is undisputed that since about June 15, 1949 (which 
was about two years prior to the issuance of the complaint), all ma- 
chine heads imported have been marked with this medallion which is 
described in the initial decision as follows: 

_“#* * * a metal medallion, hexagonal or oval in shape about 114 
inches vertical and 1 inch horizontal, in gold or brass finish, bearing the 
legend ‘De Luxe’ in raised quarter inch letters, and below that ‘De 
Luxe Family Sewing Machine Quality’ in raised letters approximately 
1%’’ in length, and below that the word ‘Japan’ in raised letters of 
- oo ARR y .’ inJength.y% )*.” 

These brass or brass-colored Mmedtallions or plaques are in bright gold 
color, in small raised letters only of the same color, with no baelerdtuid 
coloring to emphasize the raised letters, so that’ the word ‘Japan’ is 
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indistinct, difficult to read at a distance of greater than a Fouts Coane 
phasized and distinguishable only by careful inspection. 

Some of the machines bought by certain consumer witnesses who 
testified in support of the complaint were evidently imported prior to 
the adoption of the medallion above described. However, it is undis- 
puted that such methods of marking had been voluntarily abandoned 
in favor of the metal medallion about two years prior to the issuance 
of the complaint. Consequently, the question of the adequacy of the 
former marking is not here involved. Federal Trade Commission v. 
Ciwil Service Training, Ine. (1958), 79 Fed. 2d 113. 

The only questions involved are (1) is the metal medallion presently 
in use sufficient to acquaint prospective purchasers with the fact of 
foreign origin, and (2) is the medallion adequately attached to the 
machine head. 

Hearings were held in Philadelphia on November 29, and 30, 1951 at 
which various consumer witnesses testified. The majority opinion 
points out that none of such witnesses bought respondents’ machines 
with the medallion intact. No evidence was presented at these partic- 
ular hearings having any substantial bearing on the two questions 
above mentioned. 

Hearings were held in Dallas and Fort Worth, Texas beginning on 
December 8, 1952 and ending December 11, 1952. The consumer wit- 
nesses at those hearings bought their machines from Son-El Vacuum 
Stores, Inc., operating in Dallas and Forth Worth. This company 
was the subject of an investigation in 1951 by the Office of the District 
Attorney for Tarrant County, Texas. The assistant in charge thereof 
testified as to various false representations made by salesmen of Son- 
E] and other deceptive practices in regard to machines sold, which 
included Universal as well as other machines. There was newspaper 
publicity in regard to the matter and many of the consumer witnesses 
learned in that manner of the deceptions practiced upon them and some 
contacted the District Attorney’s Office in regard to them. 

The majority opinion states: 

“One fact is clear. However great were the shortcomings of Son-E], 
the record reveals that of twenty-three purchasers in Pennsylvania and 
Texas the only four of them to get respondents’ machines with the 
medallions intact got them from Son-El. The purchasers of these ma- 
chines, a former saleslady of traffic appliances, two housewives, and a 
vocational nurse, testified that they had not seen the word ‘J apan’ al- 
though they had the machines in their possession from one month to a 


full year. Jn the whole record this ts the best evidence of deception 
by inadequate marking.” 
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I agree that this evidence would be very important if it related to 
the particular medallion in question. However, as I view the record, 
that is not the situation. 

The former saleslady of traffic appliances, Mrs. L. G. Dawson, testi- 
fied in substance: 

When she bought the machine, she did not see any mark of foreign 
origin. When the story came out in the paper and after she had the 
machine is her home for a year, she found the word “Japan” on a “little 
sticker of a thing just stuck on there and says ‘Universal Sewing Ma- 
chine Company Japan.’ You can just stick your thumb nail under it 
and, nick it off.” 

“Tt, (the medallion exhibited to her) is similar; this is not the same 
medallion that is on mine.” 

After examining the medallion which is a part of Commission’s 
Exhibit 65, she said: “This has Universal in large letters here, and 
mine has it going clockwise around the medallion * * * across the 
top there ‘Universal Electric’ and then ‘Sewing Machine Company’ 
down there in here. Down at the bottom, it is like this, similar to this 
‘Japan’ in small letters at the bottom of the medallion.” 

It is my conclusion that the witness was not testifying about the 
medallion which was adopted by respondents in June, 1949 and which 
is the only one in question here. 

The vocational nurse, Mrs. L. O. Graham, bought the machine in- 
troduced in evidence as Commission’s Exhibit 65. This machine had 
a medallion on the front of the vertical arm with lettering which Mrs. 
Dawson at the hearing read as “The Universal Family Sewing Ma- 
chine” and then “Japan” in very small letters. The medallion was on 
the machine when she bought it and she did not notice the word 
“Japan” until after she read the newspaper article. Here again, it is 
doubtful that the witness was speaking of the medallion involved in 
this case. 

A total of ten housewives testified at the Texas hearings. Each tes- 
tified in substance that when she bought the machine, she saw no mark- 
ing of foreign origin. Later, some of them found a mark indicative 
of foreign origin on various parts of the machine. For example, Mrs. 
J. D. Owens found “Japan” inside the bobbin case; Mrs. Allen Jarrell 
and Mrs. B. L. Westmoreland found “Made in Japan” or “Made in 
Occupied Japan” behind the motor. These were obviously machines 
imported prior to June 15, 1949. None of the ten witnesses testified 
_ finding a medallion such as the one involved in this case. 

Tt is true most of the machines had the word “Universal” on the 
horizontal arm. Respondent William J. Hackett gave the names of 
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five different companies with which litigation had been carried on 
because of their wrongful use of the name “Universal” on sewing 
machines. He further said there were in all 25 or 30 such cases. We 
therefore cannot conclude simply from the use of the name “Universal” 
that all the machines involved in this case were those of respondents. 

The evidence of consumer deception based on the use of the medal- 
lion approved by the Customs officials is too uncertain to be of any 
substantial value. 

Of course, the use of a well-known English name such as “Univer- 
sal” may be considered on the general question of capability of decep- 
tion. However, it is not disputed that this lettering was put on prior 
to the importation of the machines and was undoubtedly taken into 
consideration by the Customs officials when the medallion was ap- 
proved. ‘The same may be said of the gold ornamentation elaborated 
upon in the majority opinion. At least, there is no evidence that it 
was put on after the machines passed the customs inspection. 

The initial decision mentions several items of evidence which arose 
subsequent to importation. Advertising by respondents and five out 
of seven dealer ads did not advise of foreign origin. The same is true 
of the instruction books that went with the machine. I do not believe 
that in this type of case, such omission can be said to be deceptive. 

Attention is also called to the fact that motors attached to the ma- 
chine bear metal labels reading “Universal—Made in USA,” “Delco- 
Made in Rochester, New York,” “Simplex—Made in USA,” or “Uni- 
versal Sewing Machine Motor—Madein USA.” Thisisa circumstance 
to be considered, but the evidence of deception based on such marking 
is not clear. 

Respondent William J. Hackett testified that their machines are 
sold to about 1,000 dealers and that he did not remember receiving any 
complaint concerning the country of origin either from a customer 
oradealer. It may be true, as suggested in the majority opinion, that 
most customers did not know the name of the importer ; but the dealers 
undoubtedly knew. Naturally, a dealer such as Son-E] would not 
transmit a complaint. It is interesting to note that respondents quit 
selling Son-El in the latter part of 1950 which Was several months 
prior to the investigation by the local District Attorney’s Office and 
almost two. years prior to the hearings by the Federal Trade Com- 
mission. It is also interesting to speculate what the evidence might 
have been had the consumer witnesses been chosen from customers of 


dealers who did not indulge in “bait advertising” and other repre- . 
hensible practices. : 15] 
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On the second question whether the medallion is adequately attached 
to the machine head, the evidence is also very meager. The medallion 
is attached to the vertical arm by two small rivets inserted from the 
front. Respondent Harry Kron and the manager of Son-El (the Texas 
retailer) testified that the medallion would be difficult to remove with- 
out marring or scratching the machine. On the other hand, the mana- 
ger of the Fort Worth Singer Sewing Machine Company testified in 
substance that the medallion can be removed without seriously marring 
the machine; that the two copper pins holding it can be removed. 
easily by knocking the heads off and driving them through; part of 
the metal pin which is flush with the vertical arm can be driven through 
with a punch of the same size into the inside of the arm. The witness 
did in fact at the hearing remove a medallion. There is very little 
other evidence:on the subject of ease of removal unless it may be 
inferred from the fact that some medallions obviously were removed. 

There is no evidence that the method of attachment was any different 
than that customarily used in such situations. 

Among other things, respondents point out that they have fully 
complied with the marking requirements of the Tariff Act as in- 
terpreted and enforced by the Customs officials. On this point, the 
initial decision says: 

“The fact that respondents’ imported sewing machines are inspected 
and passed by United States Customs officials at the port of entry as 
being properly and adequately marked so far as Customs laws are 
concerned, and that respondent has marked its products in accordance 
with the Customs demands is immaterial and no defense to this pro- 
ceeding.” (ZL. Heller & Son, Inc. v. F. T. C., 191 Fed. 2d 954). 

I agree that it is not a defense. The conclusion of the Customs of- 
ficials is not a judicial decision which can be plead as res judicata. 
That doctrine applies only to judicial proceedings and not to decisions 
made ministerially. See 53 C. J.S. p. 27; Bridges v. U. S. (1952) 199 
Fed. 2d 811; Pearson v. Williams, U. 8S. Commissioner of Immigra- 
tion (1906) 202 U.S. 281. 

However, I do not agree that this evidence is immaterial. Not only 
is it material, but it should be given considerable weight. This is for 
two reasons, first, the intrinsic value of the evidence itself, and, second, 
the necessity for avoiding conflicting rulings by different agencies of 
the same government. Title 19, Sec. 1304 of the U. S. Code (1946) 
provides: 

“Except as hereinafter provided, every article of foreign origin (or 
its container, as provided in subsection (b) hereof) imported into the 
* United States shall be marked in a conspicuous place as legibly, in- 
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delibly, and permanently as the nature of the article (or container) will 
permit in such manner as to indicate to an ultimate purchaser in the 
United States the English name of the country of origin of the article. 
The Secretary of the Treasury may by regulations— vat 

(1) Determine the character of words and phrases or abbreviations 
thereof which shall be acceptable as indicating the country of origin 
and prescribe any reasonable method of marking, whether by printing, 
stenciling, stamping, branding, labeling, or by any other reasonable 
method, and a conspicuous place on the article (or container) where 
the marking shall appear ;” 

The regulations of the Secretary of the Treasury provide: 

“(b) The marking required by such section 304 shall include the 
English name of the country of origin, unless other marking to indi- 
cate the English name of the country of origin is specifically authorized 
by the Bureau. * * * 


* * * * * * * 


“(qd) The method of marking shall be one suitable to produce mark- 
ing on the particular article (or container) which, so far as the nature 
of the article (or container) will reasonably permit, will be legible to 
the usual ultimate purchaser of the article and so indelible and per- 
manent as to assure that the marking will remain in a legible condition 
until the article is acquired by an ultimate purchaser. Stenciling upon 
such articles as bagging; branding or stenciling upon such material 
as wood; stamping with a rubber stamp upon such material as paper 
or cloth, but not upon metal; die-stamping, cast-in-the-mold lettering, 
etching, engraving, or marking by means of metal plates which bear 
the prescribed marking and which are securely attached to the article 
by screws or rivets on metal articles; * * * all the foregoing are 
ordinarily proper methods of marking. * * * 

“(e) Articles (or containers) subject to marking to indicate the 
name of the country of origin shall be marked on an integral part in 
a reasonably conspicuous place where the marking can be easily read 
upon a casual examination of the article (or container) and is not 
likely to be defaced, destroyed, removed, altered, covered, obscured 
or obliterated by the treatment or use made of the article (or container) 
before it reaches the ultimate purchaser. * * *” 

The Secretary of the Treasury may authorize the exception of any 
article from the requirements of the marking under certain cir- 
cumstances. 

In the enactment of Section 1304, Congress intended that the ulti- 
mate purchaser should be able to know by an inspection of the marking 
on the imported goods, the country of which the goods are a product. 
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The purpose of this section is to mark the goods so that at the time of 
purchase the ultimate purchaser may, by knowing where the goods 
were produced, be able to buy or refuse to buy them, if such marking 
should influence his will. U. S. v. Friedlander & Co., (1940) 27 
C.C. P. A. 297. In U. 8. v. Ury, 106 Fed. 2d 28, the court said that 
Congress certainly intended to prevent removal or obliteration of a 
mark by a retailer while the imported article was on his shelf for 
sale, and yet the article in such a case has passed from foreign to local 
commerce. The purpose of the act was to apprise the public of foreign 
origin and thus to confer an advantage on domestic producers. In 
Didiav. U.S. (1939), 106 Fed. 2d 918, the court upheld an indictment 
for removing labels by the owner of a store while the goods were part 
of hisstock. The goods had been shipped to the defendant by a whole- 
saler and obviously the defendant was not the importer. 

A different situation is presented where goods are imported for pur- 
poses of manufacture and as a result of the manufacturing process 
the imported products lose their identity as such and become new 
articles haviny a new name, character and use. In U.S. v. Gibson 
Thomsen Co., Inc., (1940) 27 C. C. P. A. 267, wood brush blocks and 
toothbrush handles were imported by a manufacturer of hairbrushes 
and toothbrushes. At the time of their importation, these articles 
were “legibly, indelibly, and permanently marked in a conspicuous 
place (so long as they remained in their imported condition) with the 
name of their country of origin (Japan), the word “Japan being die 
sunk on that part of the articles where, after importation, bristles 
were to be inserted in order to convert the toothbrush handles into 
toothbrushes and the wood brush block into hair brushes.” Conse- 
quently, it was held that the importer-manufacturer, rather than the 
person who bought the completed hairbrush or toothbrush was the 
“qltimate purchaser” of the imported materials. In U.S. v. Strauss 
Import Corp., 27 C. C. P. A. 274, a similar conclusion was reached 
in regard to imported slide fasteners to be used as closures on clothing, 
bags, ete., which, when so used, became an integral constituent and 
component part of the finished articles. 

There are, of course, cases of goods manufactured in the United 
States substantially of imported products where the Commission may 
require a disclosure of that fact in order to prevent deception on the 
consumer, and this would be true even when the Customs officials re- 
quire no marking or a marking only sufficient to advise the importer- 
manufacturer of the foreign origin. In Heller & Sons, Inc. v. 
F. T. 0., (1951) 191 Fed. 2d 954, respondents imported pearls either 
on strings or in bulk, marked with tags or labels either on the strings 


1046 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 51: Ee: 


or containers. Respondents removed the tags or labels, fabricated 
the pearls into necklaces, etc., and distributed them without disclosing 
that the major portion of the fabricated articles, the pearls, were of 
foreign origin. A cease and desist order was upheld. 

In line with this thought, the Commissioner of Customs, in a circu- 
lar letter dated August 30, 1945 to Collectors of Customs and Others 
Concerned, advised as follows: 

“The Federal Trade Commission has informed the Bureau that 
although imported merchandise may be excepted from the require- 
ments of marking to indicate the name of the country of origin under 
the provisions of section 304, Tariff Act of 1930, as amended, and the 
regulations thereunder, it is possible that in view of the provisions 
of section 5 of the Federal Trade Commission Act the marking of 
such merchandise to show the country of origin may be required by 
that Commission. 

“Therefore, in future cases involving the application of section 304, 
supra, in each case where it is concluded that the imported merchan- 
dise is excepted from the requirements of marking the importer shall 
be informed that the Federal Trade Commission is also concerned 
with the marking of merchandise and it would be advisable for the 
importer to ascertain the views of that Commission relative to the 
application of the Federal Trade Commission Act to the merchandise 
in question.” ; 

In the present case, the Customs officials objected to the marking of 
the machines with a decalcomania on the back of the vertical arm, on 
the ground that the attachment of a motor would for practical pur- 
poses cover the marking. In this they were obviously thinking of 
the consumer as the “ultimate purchaser” under the Act. Certainly 
the former marking was adequate for the protection of the importer. 
In other words, the Customs officials were seeking to protect from 
deception the same class of person that the Federal Trade Commis- 
sion is seeking to protect. The Heller case does not hold that the con- 
clusion of the Customs officials is immaterial in the type of case that 
we now have before us. The court simply held that the Tariff Act 
giving specific authority over marking to the Customs officials did not 
by implication take away the jurisdiction of the Federal Trade Com- 
mission in cases under Section 5 of the Federal Trade Commission 
Act, simply because imported goods were involved. In the instant 
case, however, the question is not one of jurisdiction but of the weight | 
to be given to the admitted fact that the marking in question had been 
approved by the Customs officials. 


STANDARD SEWING EQUIPMENT CORP. ET AL. 1047 
1012 : Opinion 


We can take judicial notice of the fact that the importation of 
many different types of goods is passed on by the Customs officials of 
the Port of New York. It is reasonable to believe that they have de- 
veloped considerable skill and knowledge in regard to markings that 
will prevent deception. If the opinion of a consumer witness (whose 
experience may be limited to a single incident) is of value, the opinion 
of impartial experienced officers of the government acting in the per- 
formance of duties placed upon them by law would seem to be of at 
least equal value. 

Secondly, to ignore the conclusions of the Customs officials will 
create confusion in the administration of the law. At best it is diffi- 
cult for the citizen to find his way in the labyrinth of rules and regu- 
lations which beset him on all sides. It is not made easier when differ- 
ent agencies of the same government set up conflicting road signs. 
This thought was well expressed by the late Mr. Justice Jackson in 
his dissenting opinion in The Ruberoid Company v. F. T. C., 348 
U. S. 470 at page 482, in which he points out : 

“#* * * recent instances in which part of the government appears 
before us fighting another part—usually a wholly executive-controlled 
agency attacking one of the independent administrative agencies—the 
Departments of Agriculture (Secretary of Agriculture v. United 
States, 344 U. S. 298) and Justice (United States v. Interstate Com- 
merce Commission, 337 U. S. 426) against the Interstate Commerce 


‘Commission, the Department of Justice against the Maritime Com- 


mission (far Hast Conference v. United States, 342 U. S. 570), the 
Secretary of the Interior against the Federal Power Commission 
(United States ex rel. Chapman v. Federal Power Commission, 345 
U.S. 158).” . 


-” Courts usually give considerable weight to the conclusions of other 


courts, even where they are not bound to do so. In Mast, Foos & Co. 


-y. Stover Manufacturing Co., 177 U. S. 485, the court said: 


“Comity is not'a rule of law, but one of practice, convenience and 


expediency. It is something more than mere courtesy, which implies 
‘deference to the opinions of others, since it has substantial value in 
securing uniformity of decision and discourages repeated litigation of 


the same question.” 

Title 19, Section 1304, lays down a general Congressional policy as 
to marking of imported articles which is binding on all of us. The 
law does not require that the marking itself shall be conspicuous, but 
only that it shall be in a conspicuous place. The importer is required 
to give notice of foreign origin; there is no requirement that he shall 
advertise it. Nor is there any mandate that the marking be visible 
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to all who pass by; some examination is required. The regulation of 
the Secretary of the Treasury is that marking shall be “in a reason- 
ably conspicuous place where the marking can be easily read upon a 
casual examination of the article.” I think this means the type of ex- 
amination that would be made by the usual prospective purchaser. 
The regulations also provide that marking by means of metal plate 
which contains the required information and which is securely attached 
to the article by screws or rivets is sufficient on metal articles. Reason- 
able skill and diligence should be exercised in putting on markings 
that will meet the requirements of the law. Nevertheless, in many 
cases a product can not be marked in such a manner as to insure that 
it will not be hidden or removed. That the Congress recognized this 
is shown by the criminal penalty provided in Title 19, Section 1304 (e) 
of a $5,000 fine and one year imprisonment for removing or altering 
any such mark with intent to conceal information given thereby. It is 
my conclusion that the record does not justify an order against 


respondents in the matter of marking of foreign origin. That portion © 


of the appeal should be granted. 

The majority opinion refers to former cases where consideration has 
been given to this general subject. Some have to do with settle- 
ments and some with statements made in regard to compliance and 
others were contested cases. 

Each case must be decided on its own facts as developed by the 
evidence. In none of these. cases does it appear that the conclusions 
of the Customs officials as to the sufficiency of a particular marking 
was given any weight. In fact in Astor Industries, Ine., et al., Docket 
5889, and Pickow Distributing Corporation et al., Docket 5890, it was 
held (citing Z. Heller and Sons v. FTC) that such evidence was 
immaterial. I think this conclusion is not supported by the Heller 
case and should be overruled. 

In prior statements on this subject, the Commission has discussed 
“gold on gold,” “gunmetal on gunmetal,” “clearly and conspicuously 
disclosing,” “unemphasized,” etc. In fact the Commission seems to 
have not only ignored the conclusions of the Customs officials but 
also the intent of Congress as expressed in its statutes. I agree with 
the statement in the Concurring Opinion of Chairman Howrey as to 
the desirability of cooperation with the Customs officials. It seems 
to me, however, that cooperation should begin in this case where the 
question is directly raised. 

Commissioner Mason joins in this dissent. 
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By Mason, Commissioner: 

This is a case about color schemes and lettering on labels for im- 
ported sewing machines. 

The Tariff Act says you can’t bring manufactured products into 
the United States unless the goods are marked so the casual observer 
may see where they come from. 

The Bureau of Customs of the Treasury Department administers 
this law—and a right good job it does. 

Just why the Federal Trade Commission gets into the act is not 
apparent. But it is surprising how often an overdeveloped sense of 
responsibility makes one agency of Government duplicate, overrule or 
amend the work another has already done. 

This is the opposite of the usual governmental practice known as 
“nassing the buck.” It is called “grabbing the buck.” 

The Commission grabbed the buck in the instant case because it felt 
neither the color scheme nor the size of the letters Treasury approved 
for defendant’s labels really protected the public interest. 

Here is what happened up to the time the Federal Trade Commis- 
sion came into the picture. 

While the defendant had always labeled his machines “Made in 
Japan” (the country of origin), the Bureau of Customs back in 1949 
determined the markings were not as plain as they should be. 

They told him so. 

He changed his marking in accordance with their suggestion. 

They wrote hima letter approving the change. 

By 1955 the Federal Trade Commission decided it didn’t like the 
Custem Collector’s taste. According to the Federal Trade Commis- 
sion, gold lettering on a gold medallion would no longer do. Gun- 
metal on gold, or even gunmetal on gunmetal would be quite all 
right, but even then, the letters should be just a bit bigger. 

To give governmental recognition and full force and effect to this 
great ethnological shift, the Commission has now adjudicated that 
if defendant wants to use a gold medallion on a sewing machine, it 
ought to make the letters another color and increase the size of the 
word “Japan” a sixteenth of an inch. 

So much has been said regarding the merits of an eighth of an inch 
over a sixteenth, and the virtue of gunmetal on gold over gold on 
gold, that I hesitate to add anything to this already exhausted branch 
of our knowledge. Suffice to say I am in complete agreement with 
the opinion of Commissioner Gwynne. I, too, opine that perhaps we 
had best leave this exotic field to the polished judgment of the ad- 
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ministrative official originally endowed with the burden of approving 
foreign marking, namely, the Treasury Department Bureau of 
Customs. 

Not that we Commissioners aren’t as cultured and refined as a 
customs collector—it’s just that it takes us too long to be vague on 
matters he decides so clearly and quickly. 

How did the Collector do this? 

The 1949 change of marking effected by Customs involved the ex- 
change of three letters. 

One, signed by Customs, outlined what should be done. 

One, signed by the importer, set forth his method of carrying out 
what Customs wanted. 

And one, by Customs, acknowledged and approved the new marking, 
as follows: 

“You are advised that the use of the plate submitted will be satis- 
factory provided the same is affixed to the upper part of the sewing 
machine in a place which will not be obscured by the usual attach- 
ments, such as a motor, etc., which may be added subsequent to im- 
portation and before delivery to the ultimate purchaser.” 

There may have been some collateral conversations at the time but, 
taken all in all, the proceedings were quick, inexpensive, and to 
the point. 

Here was no beating around the bush with a lot of “cease and 
desist” language. 

Customs told the importer just what it wanted. The importer did 
what he was told to do, and everybody was happy. 

The time consumed—a few days. 

The paper consumed—three letters. 

_ The Customs Collector had agreeably accomplished his duty. 
.. The businessman had agreeably complied with the law. 

And the consumer ? ) _ 

_ Well, anybody with eyes good enough to thread the needle on the 
sewing machine could certainly read the Customs-approved gold 
medallion three inches above it, By so doing, customers could ascer- 
tain (if interested) the ancestry, origin and antecedents of the ma- 
chines they bought. 

_ All this indicates the Collector of Customs devised and used an 
efficient empirical routine for the protection of the public in marking 
foreign-made goods. Certainly his day-to-day administration of his 


duties entailed very little oppression and burden on those whose 
businesses are subject to his control. 
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As against the casual exchange of correspondence when Customs 
dealt with this problem, compare his administrative action with what 
took place when the Federal Trade Commission decided it, too, should 
protect the public interest. 

Turn we now to the ineluctable and awesome scene as the Federal 
Trade Commission swung its batteries of lawyers, investigators, hear- 
ing examiners, reviewers, chiefs of bureaus and Commissioners into 
action. 

Before drawing the complaint, the Commission engaged seven law- 
yers to make 79 investigations involving trips to: 
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When trial came on, the Commission had to send its prosecutor and 
its hearing examiner to Philadelphia, New York and Dallas, as well as 
employ court reporters to cover the extended hearings in those cities. 

This represents an outlandish expenditure of Government funds, 
considering the results obtained. Nor do I believe it amiss to express 
some concern over the defendant’s similar loss in defending himself 
for doing what Government had already advised him was “satis- 
factory.” | 
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It is cases like this that demonstrate the crying need for the Langer 
Bill.* 

It appears that the defendant had spent $100,000 in some 25 suits 
against private parties protecting his right to the labels on his sewing 
machines. In all of these suits he was successful. But now he had to 
employ his lawyers, stenographers, court reporters, et al., to again 
defend his property, but this time against his Government. 

And here he did not do so well. For the Commission in its wisdom 
ordered the defendant to cease and desist from selling foreign-made 
sewing machines without 


“Clearly and conspicuously disclosing on the heads the country of 
origin thereof, in such manner that it cannot readily be hidden or 
obliterated.” 


Albeit the defendant and the Bureau of Customs had been rocking 
along for years in ignorance, both blissfully believing that defendant’s 
labels already did just this. Certainly the above order did nothing 
to dissipate the fog. 

If it weren’t for the careful collation of staff comments on foreign 
marking by Commissioner Secrest in his novel but scholarly majority 
opinion, we would never know the Commission wanted a different color 
and a sixteenth of an inch bigger letters. The thing that tells what 
the Commission wants is not its quasi-judicial order, but the staff’s 
interpretations as to what the order was really driving at. 

In other words, we have coated our administrative busybodiness in 
the mummery of a judicial show to no avail, for no matter how we 
try to dress up our foreign-marking cases to look like they were quasi- 
judicial questions, in the end the Federal Trade Commission has to 
drop its role of court and let its staff act like an administrator. 

All of this naturally leads to the question, how many administrators 
must an importer listen to—Customs, the Federal Trade Commission, 
and who next ? 

From a practical standpoint, the logistics of the problem indicate 
the advantages of direct Bureau of Customs administrative treatment 
in these cases over the costly and lengthy quasi-judicial process of the 
Federal Trade Commission. 

There are other cogent reasons why we should retire gracefully 
(even though we at present have the authority to remain) from this 
type of litigation. 
~ 8§, 1752 introduced in the 83d Congress, 1st Session: “No person shall be liable to the 
United States Government for * * * penalties because of conduct not in conformity with 


any statute or other law, if he establishes that his conduct was in conformity with * * * 


a rule * * * of an agency responsible for administering that law, and if such statement 
was promulgated to guide him * * *,” 
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Besides reworking the Bureau of Customs field, we have also wan- 
dered over into the Patent Office Trade-Mark Operation of the De- 
partment of Commerce. 

In the instant case, defendant applied for and received a trade- 
mark registration for its use of the word “Universal.” Issuance by 
the Patent Office of a trade-mark registration carries with it prima 
facie evidence of validity, ownership and right to use. 

We have reversed the Department of Commerce copyright depart- 
ment which gave Standard the right to use the word “Universal” in 
manner and form as respondent has been using it for years, and all 
this after it has successfully defended in the courts of the land its 
right to such a symbol. 

Here again there is no doubt but that we have the authority, but 
see what mischievous interpretations we foster when we command the 
defendant to cease and desist from 

“Using the word ‘Universal,’ or any simulation thereof, as a brand 
or trade name to designate, describe or refer to their sewing machine 
heads or sewing machines of which the heads are a part, unless there 
appears in connection therewith, in legible and clearly visible mark- 
ing, the name of the corporate respondent ‘Standard Sewing Equip- 
ment Corporation.’” 

This part of the order is based on the testimony of witnesses, some 
in Texas, some in Philadelphia, who testified when they saw the word 
“Universal,” they thought the sewing machine was manufactured by 
Landers, Frary & Clark. 

It so happens that Landers, Frary & Clark do not make sewing 
machines, but nevertheless it might be asked when we require Standard 
to add its name to the word “Universal” every time Standard uses it, 
are we in effect giving Landers, Frary & Clark an exclusive and 
perpetual monopoly to use the word “Universal” by itself? 

Certainly on its face it looks like we were, but careful analysis will 
show this is not so. 

Tomorrow Landers, Frary & Clark may haplessly find themselves 
the butt of a similar proceeding if other witnesses two thousand miles 
off in another direction are willing to testify that they believed the 
word “Universal” really indicates that the Fritter Fryer Company or 
the Zilch Zither Corporation made the machine in question. 

When the trade-mark people adjudicate the fact of prior use for an 
article, they first give notice to the world by Official Gazette so that 
all who wish may make claims for or file interferences against the use 
of the word or phrase as a trade-mark. 

We have neither the machinery nor the experience to do this. 
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Yet in the instant case we have overruled the Patent Commissioner’s 
certificate and the administrative decision of the Collector of Customs, 
invalidating their decisions in both instances on the sole testimony of 
witnesses called for the prosecution, with no opportunity for any other 
person to challenge their statements except the defendant. 

Opinions and impressions—they blossom everywhere and, with 
proper selection,* witnesses will always come up with the “right 
answers”—a dozen for the prosecution—a dozen for the defense—de- 
pending on who calls them. Under most circumstances these wit- 
nesses clutter up a record and waste the taxpayers’ money with no 
other results than the pitting of one set of propaganda against an- 
other. 

Nine years ago, in Federal Trade Commission v. Manhattan Brew- 
ing Company, Docket 4572, I observed: 

“Both the Government and defense attorneys lay great stress on 
their public witnesses. (A public witness is a person you pull off the 
street or get from the telephone book. They come to court and tell 
what impression they got from a sign, a label, or an advertisement. 
Theoretically, they are not generally supposed to know what it is all 
about until they are on the stand—to believe this would test the 
credulity of any man.) The witnesses were honest enough. They 
thought they were giving ‘impressions,’ but for the most part it was 
predelictions they were revealing. * * * | 

“Most public witnesses are disposed to stay out of trouble with 
Uncle Sam. When a Federal officer orders a citizen to appear in 
court, it’s a great relief to discover Uncle Sam only wants you as a 
public witness instead of asa private defendant. This relief, coupled 
with pride in helping Uncle Sam, does funny things to people. It ex- 
pands their virtue out of all proportion. They become parties to a 
game and they are out to have their side win, especially if their side 
is all-powerful Uncle Sam. : bua 

“As for the defendants public witnesses, a lawyer never combs the 

country for witnesses against his own client. Through the years I 

have become convinced public witness testimony on ‘impressions’ is not 
worth a ‘continental’.” 

In the light of our paltry appropriations, stamping out monopoly, | 
restraints of trade and gross unfair acts in commerce is a grim busi- | 
ness. For failure to maintain competitive freedom will slide our 
economy into either communal or a totalitarian decline. 

We should not squander our appropriations on cases such as this, 


4In the instant ease the Government adjourned the trial in New York and went to: 


Dallas, Texas, where a local sewing machine merchant had gold defendant’s machines 
after the foreign-marketing label had been defaced, 
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but stick to what Chairman Howrey has often referred to as “hard 
core violations.” 
J join in Commissioner Gwynne’s dissent. 


FINAL ORDER 


Respondents, Standard Sewing Equipment Corporation, a corpora- 
tion, and William J. Hackett and Harry Kron, individually and as 
officers of said corporation, having filed on April 12, 1954, their appeal 
from the initial decision of the hearing examiner in this proceeding; 
and the matter having been heard by the Commission on briefs and 
oral argument; and the Commission having rendered its decision 
granting in part and denying in part said appeal: 

It is ordered, That the order contained in the aforesaid initial de- 
cision, be, and it hereby is, modified to read as follows: 

ft is ordered, That the respondents, Standard Sewing Equipment 
Corporation, a corporation, and William J. Hackett and Harry Kron, 
individually and as officers of said corporation, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale or distribution of sewing machine heads or sewing machines 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Offering for sale, selling or distributing foreign-made sewing 
machine heads or sewing machines of which foreign-made heads are 
a part, without clearly and conspicuously disclosing on the heads the 
country of origin thereof, in such manner that it cannot readily be 
hidden or obliterated. 

2. Using the word “Universal,” or any simulation thereof, as a 
brand or trade name to designate, describe or refer to their sewing 
machine heads or sewing machines of which the heads are a part, 
unless there appears in connection therewith, in legible and clearly 
visible marking, the name of the corporate respondent “Standard 
Sewing Equipment Corporation.” 

It ts further ordered, That with respect to any issue raised by the 
complaint other than those to which this order relates, the complaint 
be, and the same hereby is, dismissed. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner ‘and form in 
which they have complied with the above provisions. 

It is further ordered, That the initial decision of the hearing ex- 
aminer, as modified herein, be, and it hereby is, affirmed. 

‘Chairman Howrey concurring in the result and Commissioners Ma- 
son and Gwynne dissenting. | 

4227835868 
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In THE MatTTeER OF 
E. F. DREW & COMPANY, INC. 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT AS AMENDED 


Docket 6126. Complaint, Oct. 19, 1953—Decision, May 5, 1955 


Order requiring a corporation with principal office in New York City and factory 
in New Jersey, to cease using in advertising terms or statements which 
represented or suggested that its “Farm Queen” oleomargarine was a dairy 
product. 

Before Mr. Everett F. Haycraft, hearing examiner. 
Mr. Joseph Callaway for the Commission. 
Mr. Samuel J. Loewenstein, of New York City, for respondent. 


Inirrat Decision By Everett F. Haycrarr, Heartne ExaMInEr 


STATEMENT OF THE CASE 


The Federal Trade Commission on October 19, 1953, issued a com- 
plaint charging the respondent with having violated the Federal Trade 
Commission Act by the use of unfair and deceptive acts and practices 
in commerce in the sale of oleomargarine. It was alleged in the com- 
plaint that respondent had disseminated advertisements concerning 
its product under the trade name “Farm Queen Oleomargarine” in 
such a way as to be misleading in material respects and constituting 
false advertisements, as such term is defined in Sections 12 and 15 of 
the Federal Trade Commission Act, in that they serve as representa- 
tions or suggestions that respondent’s product is a dairy product 
which is contrary to the fact. It is further alleged that the use of 
the words “Farm Queen” as a trade name for respondent’s oleomar- 
garine is also misleading in a material respect in that it serves as 
a representation or suggestion that respondent’s product is a dairy 
product. It is further alleged that the use by respondent of the fore- 
going practices had the capacity and tendency to mislead and deceive 
a substantial portion of the purchasing and consuming public into the 
erroneous and mistaken belief that respondent’s oleomargarine is a 
dairy product, and into the purchase thereof in the reliance upon such 
erroneous and mistaken belief. It is also alleged that respondent’s 
said practice placed in the hands of dealers and other distributors a 
means and instrumentality to mislead the purchasing and consuming 
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public into such erroneous and mistaken belief and into the purchase 
of substantial quantities of said products because of such belief. 

Respondent filed its answer in which it denied all the material al- 
legations, and testimony was taken in support of, and in opposition 
to, the foregoing allegations of the complaint before the above-named 
Hearing Examiner. Thereafter, the proceeding regularly came on 
for final consideration upon the complaint and answer thereto, the 
testimony taken, the proposed findings submitted by respective coun- 
sel and oral argument, and said Hearing Examiner having duly con- 
sidered the record herein, finds that this proceeding is in the interest 
of the public and makes the following findings as to the facts, con- 
clusions drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


1. The Respondent: KE. F. Drew & Company, Inc., is a corporation 
organized and existing under the laws of the State of Delaware with 
its principal place of business located at 15 East 26th Street, New 
York, New York. 

2. Interstate Business of Respondent: Said respondent is now, and 
since approximately April 1950 has been, engaged in the manufac- 
ture of oleomargarine at its factory located at Boonton, New Jersey, 
and in the sale and distribution thereof under the trade name of “Farm 
Queen” to distributors, usually dairies, for resale and delivery to con- 
sumers. It causes its said product, when sold, to be transported from 
its factory located in the State of New Jersey to purchasers thereof 
located in various other states of the United States. It maintains, 
and at all times mentioned herein has maintained, a substantial trade 
in oleomargarine in commerce among and between the State of New 
Jersey and other states, particularly the State of New York. Re- 
spondent’s annual business in the sale of its said product under the 
trade name “Farm Queen” is in excess of $100,000, of which approxi- 
mately 75 percent is shipped from its said plant in the State of New 
Jersey to its customers located in other states. 

3. Dissemination of Advertisements in Interstate Commerce: Re- 
spondent, in the course and conduct of its aforesaid business, during 
the year 1952 and until October 19, 1953, disseminated, and caused the 
dissemination of, advertisements concerning its said product “Farm 
Queen Oleomargarine” by means of United States mail and other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, including form letters, circulars and leaflets, for 
the purpose of inducing, directly or indirectly, the purchase of said 
product. Among such advertising matter was a bottle hanger—a sort 
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of handbill with a round hole in the top so that it would fit over the 
neck of a milk bottle. These were furnished by the respondent to its 
customers, dairies, whose route men, in turn, delivered milk to the 
ultimate consumers from door to door; and also to wholesale distribu- 
tors of dairy products, who resold to dairies for door to door distribu- 
tion. The bottle hanger was intended to be used, and was used, by 
the dairy route men by hanging it over the neck of a bottle of milk 
left at the door of the ultimate consumer. The other advertising mat- 
ter, such as circulars and leaflets, was intended to be left by the dairy 
route men for each household customer. 

Among and typical of the statements and representations contained 
in said advertisements furnished to dairies and other distributors for 
delivery to consumers were the following: 


Farm Queen is always country-fresh * * * made from pure, highly refined, 
fresh vegetable oils. 

Farm Queen gives you all the fresh, natural, golden-rich flavor of nature’s 
finest vegetables * * * churned to delicate, sweet creamy goodness. Contains 
no artificial flavoring. 

Starting now, our drivers will have it for you with the same day-to-day 
freshness which characterizes our other dairy products. 


Since October 19, 1953, respondent has discontinued the use of the 
foregoing phrases, except it has continued to use the trade name 
“Farm Queen” in describing its said product. 

4, Specific Violations: Such expressions as “churned to delicate 
sweet creamy goodness” and the statement “Starting now, our drivers 
will have it for you with the same day-to-day freshness which char- 
acterizes our other dairy products,” when used by respondent in its 
advertising matter, as hereinbefore described, are representations or 
suggestions that respondent’s oleomargarine is a dairy product. 


CONCLUSIONS 


The acts and practices of respondent, as hereinabove found, are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 

This case is controlled by the provisions of Sections 12 and 15 (a) 
(2) which read as follows: 

“Sxc. 12. (a) It shall be unlawful for any person, partnership, or 
corporation to disseminate, or cause to be disseminated, any false ad- 
vertisement— , 

(1) By United States mails, or in commerce by any means for the 
purpose of inducing, or which is likely to induce, directly or indi- 
rectly, the purchase of food, drugs, devices, or cosmetics; or 
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(2) By any means, for the purpose of inducing, or which is likely 
to induce, directly or indirectly, the purchase in commerce of food, 
drugs, devices, or cosmetics. 

(0) The dissemination or the causing to be disseminated of any 
false advertisement within the provisions of subsection (a) of this 
section shall be an unfair or deceptive act or practice in commerce 
within the meaning of section 5.” 

“Src. 15. (a) (2) In the case of oleomargarine or margarine an 
advertisement shall be deemed misleading in a material respect if 
in such advertisement representations are made or suggested by state- 
ment, word, grade designation, design, device, symbol, sound, or any 
combination thereof, that such oleomargarine or margarine is a dairy 
product, except that nothing contained herein shall prevent a truthful, 
accurate, and full statement in any such advertisement of all the in- 
gredients contained in such oleomargarine or margarine.” 

The allegations in the complaint which go beyond the provisions 
of Section 12 and Section 15 (a) (2) of the Federal Trade Commission 
Act are not supported by the evidence in the record. From an exami- 
nation of the advertisements themselves as well as the results of the 
surveys made among housewives in one city to obtain their opinions 
with respect to the advertisements, and representations contained 
therein, there appear to be only three statements which have the 
capacity and tendency to lead a purchaser to believe that respondent’s 
product is a dairy product. There is’‘no evidence in the record to 
support the allegation that any customer had purchased respondent’s 
oleomargarine in reliance upon such erroneous and mistaken belief. 
It is not believed that it was necessary for the complaint to contain 
such allegations. Apparently Congress in the Oleomargarine Act, 
. which amended Section 15 of the Federal Trade Commission Act, did 
not give the Commission the discretion of determining whether or not 
the representations of the respondent ‘engender such erroneous and 
mistaken belief. All that is necessary for the Commission to allege 
and prove in order to show a violation of this section is that respondent 
represented that its oleomargarine “is a dairy product.” It is not 
necessary for the Commission to allege and prove that it is no¢ a dairy 
product. Congress recognized that oleomargarine is not a dairy prod- 
uct so did not place upon the Commission the requirement of such 
proof. . sLaniat 2 

With respect to the trade name “Farm Queen,” from its context on 
the label and in advertising matter, and also as a result of the surveys 
that were made, there is insufficient evidence in the record to support 
the allegation that the use of this phrase alone as a trade name is mis- 
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leading as a representation that respondent’s product is a dairy 
product. There are so many other activities associated with a farm 
other than dairying, that the use of the word “farm” in a trade name 
does not suggest a dairy. Furthermore, the principal ingredients of 
margarine are grown on a farm. 

As to the contention of respondent that it has not disseminated false 
and misleading advertisements in interstate commerce, it is held that 
the facts disclosed by the record, and as herein found, give the Com- 
mission jurisdiction over the activities of the respondent. Certainly 
the respondent is engaged in the dissemination of advertisements 
when it prepares such advertisements and furnishes them to its cus- 
tomers for distribution to the public by those customers. Respondent 
once having prepared those advertisements containing the misleading 
statements and having furnished them to its customers had set in 
motion a form of dissemination which it contemplated and expected 
the dairy customer to complete by physically distributing the adver- 
tisements to the consuming public. Having performed the initial 
act, the respondent cannot say that the completion of that act by its 
customers was not a continuation of its own act, and where those cus- 
tomers were located in states other than the State of New Jersey, such 
dissemination took place in interstate commerce. 

As to the contention of respondent that the word “churned” does 
not represent or suggest that respondent’s oleomargarine is a dairy 
product, the understanding of the public of this word is so closely 
associated with the manufacture of butter, a typical and recognized 
dairy product, that for the respondent to use the word in describing 
oleomargarine is a representation or suggestion that oleomargarine 
also is a dairy product. Admittedly, the “churning” process in the 
manufacture of butter is not followed in the manufacture of oleo- | 
margarine. The agitation is necessary to make the butter—to separate 
the fat from the liquid—but this agitation is not necessary in the 
manufacture of oleomargarine, which is a mixture and all that is 
necessary to be done is to mix or blend the ingredients. 

With respect to the contentions of counsel for the respondent, that 
since the respondent has discontinued all of the expressions set forth 
in Paragraph Three of the complaint, with the exception of “Farm 
Queen,” the complaint should be dismissed, it is held that so long as 
respondent contends that it has a right to use the expressions which, 
have been found herein to have been misleading and false advertise- 
ments in material respect, the Commission is amply justified in requir- 
ing the respondent to cease and desist making those representations. 
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It is ordered, That the respondent, E. F. Drew & Co., Inc., a cor- 
poration, and its officers, agents representatives and employees, direct- 
ly or through any corporate or other device, in connection with the 
offering for sale, sale or distribution of oleomargarine or margarine 
do forthwith cease and desist from, directly or indirectly, 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which contains: 

The terms “churned to delicate, sweet creamy goodness,” “country- 
fresh,” or “* * * the same day-to-day freshness which characterizes 
our other dairy products,” or any other statement, word, grade desig- 
nation, design, device, symbol, sound, or any combination thereof 
which represents or suggests that said product is a dairy product: 
Provided, however, That nothing contained in this order shall pre- 
vent the use in advertisements of a truthful, accurate and full state- 
ment of all of the ingredients contained in said product, or of a 
truthful statement that said product contains butter or any other 
dairy product provided the percentage thereof contained is clearly 
and conspicuously set forth. 

2. Disseminating or causing to be disseminated by any means for 
the purpose of inducing or which is likely to induce, directly or indi- 
rectly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said product any advertisement 
which contains any of the representations prohibited in Paragraph 
One of this order. 


OPINION OF THE COMMISSION 


Chairman Howrey delivered the opinion of the Commission: 

This is the first contested case to be decided under the so-called 
Oleomargarine Amendment to section 15 of the Federal Trade Com- 
mission Act.! The amendment was part of the new Oleomargarine 
Act which became effective July 1, 1950.? 

Under the amendment it is unlawful to disseminate any oleomar- 
garine advertisement which is misleading in a material respect. The 
phrase “material respect” is defined in section 15 (a) (2) to include 
representations “made or suggested by statement, word, grade, desig- 
nation, design, device, symbol, sound or any combination thereof, 
that such oleomargarine or margarine is a dairy product, * * *” 


115 U.S. C. See. 55. 
2 Public Law No. 459, 81st Cong., 2d Sess., March 16, 1950; 64 Stat. 20. 
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Section 15 (f) defines “oleomargarine” or “margarine” to mean: 

“(1) All substances, mixtures and compounds known as oleomar- 
garine or margarine; 

“(2) All substances, mixtures, and compounds which have a con- 
sistence similar to that of butter and which contain any edible oils 
or fats other than milk fat if made in imitation or semblance of 
butter.” 

The advertising matter under examination consisted of form letters, 
handbills, circulars and leafiets. They contained such statements as: 
“Farm Queen margarine * * * is always country fresh * * *” 

“Starting now our drivers will have it for you with the same day 
to day freshness which characterizes our other dairy products.” 

“* * * churned to delicate sweet creamy goodness.” 

These were charged in the complaint to be misleading in material 
respects in that they served to represent or suggest that respondent’s 
product was a dairy product. The complaint also condemned, for 
the same reason, the use of “Farm Queen” as a trade name for respond- 
ent’s oleomargarine. | 

One of the handbills, a so-called bottle hanger, had a round hole at 
the top so that it would fit over the neck of a milk bottle. These were 
furnished by respondent both to dairies and wholesale distributors of 
dairy products. The bottle hanger was used by the route man who 
hung it over the bottle of milk on the doorstep of the housewife. The 
leaflets, circulars and other advertising matter were also designed for 
door-to-door delivery by the dairy route man. ) 

The hearing examiner held that such expressions as “churned to 
delicate, sweet, creamy goodness” and “Starting now our drivers will 
have it for you with the same day to day freshness which characterizes 
our other dairy products” had the capacity and tendency to lead a 
purchaser to believe that respondent's oleomargarine “is a dairy prod- 
uct.” The hearing examiner said that. while there was no evidence 
in the record that any customer had purchased respondent’s oleo- 
margarine in reliance upon such erroneous and mistaken belief, such 
proof was unnecessary under the Oleomargarine Act; that dinouded 
section 15 did not give the Commission discretion to auiermine whether 
or not respondent’s representations engendered such belief; “AI] that 
is necessary for the Commission to allege and prove,” My said, “in 
order to show, a violation of this section is that respondent represented 
that its oleomargarine ‘is a dairy product.’ ” 

The initial decision did not include a prohibition against the use 
of the expression “country fresh” or against the use of the trade name 
“Farm Queen.” _ The hearing examiner did not discuss “country 
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fresh” but with respect to the name “Farm Queen” he said there was 
insufficient evidence in the record to show that the use of this phrase 
constituted a representation that respondent’s oleomargarine was a 
dairy product. “There are so many other activities associated with 
a farm,” he said, “that the use of the word ‘farm’ in a trade name does 
not suggest a dairy.” He added that the “principal ingredients of 
margarine are grown ona farm.” 

The oleomargarine-butter controversy, which culminated in the 
Oleomargarine act of 1950, had been waged in the halls and chambers 
of Congress for the better part of a century. The Act of August 2, 
1886, for example, defined “butter” and “oleomargarine” and imposed 
upon the latter “discriminatory” excise taxes as well as labeling and 
packaging requirements.’ 

It was clear from the beginning that this exercise of the taxing 
power was not designed to raise revenue, but to achieve certain regula- 
tory effects in the field of competition between oleomargarine and 
butter.* 

In opening the Senate debate on the 1886 Act, Senator Miller said: 


I resort to no subterfuges in this case, Mr. President. My objective in bringing 
forth this bill and supporting it is, not to secure a large increase to the revenue of 
our Government ; but I have sought to invoke the taxing power of the Government 
in order that under it the Government might take absolute control of [oleomar- 
garine] manufacture, might properly regulate is, and so regulate and control it 
that it should be carried on in a legitimate way and that the product should be 
sold to the consumer in all cases for what it is, and it is for that purpose that the 
friends of this measure have invoked the taxing power of the Government.° 

The difference in tax treatment between yellow oleomargarine and 
white oleomargarine was first inserted in the law by the Act of May 9, 
1902. This Act imposed a 10 cents per pound tax on oleomargarine 
which was artificially colored to look like butter. 

By the Act of March 4, 1931, the 10 cent tax was made to apply to all 
oleomargarine which met an arbitrary statutory definition of “yellow” 
whether or not colored artificially.’ 

The 1950 bill as it passed the House and as it was reported to the Sen- 
ate by the Committee on Finance continued to regulate oleomargarine 
in many respects under the Federal Food, Drug and Cosmetic Act, but 
provided for the repeal of all Federal taxation on oleomargarine. The 
Senate Committee in reporting the bill attempted to forestall some of 
the arguments of the Senators from dairy States by pointing out that 


324 Stat. 209. 

4 Senate Report 309, Cong. Rec. Jan. 4, 1950, p. 44. 

5 Cong. Rec. July 17, 1886, p. 70738. 

632 Stat. 193. 

746 Stat. 1549. See also Sen. Rep. 309, Cong. Rec. Jan. 4, 1950, pp. 44-45. 
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the Federal Trade Commission already had jurisdiction, under existing 
law, to prevent misrepresentation of oleomargarine as butter; also to 
prohibit advertising practices which were in any way deceptive or 
which confused oleomargarine with butter.s These arguments failed 
to satisfy the opposition and, therefore, during the course of floor de- 
“bate, Senator McCarthy of Wisconsin offered the amendment which be- 
came law as part of section 15 of the Federal Trade Commission Act. 
Senator Fulbright who was in charge of the bill accepted the McCar- 
thy amendment. For this reason the legislative history of the amend- 
ment consists largely of the comments of its sponsor, his colloquies with 
one or two other Senators, and the Conference Committee report. 
Inasmuch as this is a case of first impression, it may be helpful to 
quote from these sources at some length: 


Mr. McCartuy. Simply stated, Mr. President, the amendment is for the purpose 
of making illegal the unfair and dishonest advertising of oleomargarine. I have 
before me some unusual examples of the attempts of the oleomargarine interests 
to try to pass their product off as butter. I believe that is unfair, not only to the 
dairy farmer, but also to the consumer. * * * 

I have before me a newspaper from Memphis, the Memphis Press-Scimitar, 
dated February 24, 1949, advertising Durkee’s oleomargarine, beside what looks 
like a pound of butter. There is pictured a dairy farm. This is advertised as 
“country fresh.” Obviously the purpose of it is to create the impression that this 
is a dairy product. 

I have before me, Mr. President, a newspaper from San Francisco, the San 
Francisco Call-Bulletin, advertising Wilson’s oleomargarine as “churned fresh 
daily.” As we know, “churning” means separating the butterfat from the milk. 
That is the common conception of it. There are of course other conceptions of 
churning, but in the public mind “churning” means taking the cream and remoy- 
ing the butter. They advertise this as “churned fresh daily,” and they mention 
the word “milk” in it also. 

I have before me also a newspaper from White Plains, N. Y., the Reporter Dis- 
patch, dated December 1, 1949, in which again appears a very good drawing of 
dairy products. Underneath are the words “Dairy products, margarine, Numaid, 
2 pounds 45 cents,” under the heading of “Dairy products.” * * *° 

* * 4 * * z = x 

I have before me also, Mr. President, a New York newspaper dated Thursday, 
November 17, 1949. It is the Reporter Dispatch of White Plains. Again we find 
the same type of deliberately dishonest advertising. There appear drawings of 
cheese and butter, very excellent and very appetizing in appearance, and a huge 
banner saying ‘““Remember, Dairy Products are Vital to Good Health.” Under- 
neath that it says “Nucoa, pound package 27 cents.” 

I have before me also, Mr. President, but unfortunately it cannot be reproduced 
in the Record, the Durkee package in which they pack the oleomargarine, very 
deliberately made to appear exactly as a butter package, even down to the grade 


® Sen. Rep. 309, Cong. Rec. Jan. 4, 1950, p. 45. 
*Cong. Rec. January 6, 1950, p. 128. 
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AA, which only butter manufacturers should be entitled to use under the rules 
and regulations of the Department of Agriculture. * * * 

Mr. Witey. * * * The whole purpose of the amendment is clearly to indicate 
that it would be illegal for the oleo interests to advertise their products as dairy 
products. That is the sum and substance of the amendment, is it not? 

Mr. McCarrHy. Yes, the purpose of the amendment is to prevent any form of 
advertisement which gives the impression, directly or by inference, that the con- 
sumer is buying butter. 

Mr. Wizy. In other words, the amendment would place no limitation upon the 
legitimate advertising of oleomargarine or margarine? 

Mr. McCartruy. None whatsoever. I might say that there should not be. If 
the oleo interests can sell their product on its merits I do not think we should 
in any way try to resist them. But I do think we should make sure that they 
advertise it solely as what it is.” 

* * * * * > * 


Mr. AIKEN. * * * All of us know that it is widely misrepresented as a dairy 
product. I hold in my hand an advertisement clipped from a Vermont newspaper 
of last week. * * * 

Here is the advertisement : 

“Oleo, Golden Maid.” 

It is neither golden, nor do I suppose any maid had any part in its preparation. 
But there is the misleading inference that it is yellow oleomargarine. It is not. 

After the words “‘Golden Maid,” we see where the rub comes on the consumer : 

“One pound package, 19 cents.” * 

* * * %: * * * 


Mr. McCarruy. * * * I am very happy that we finally arrived at a clear-cut 
issue. The issue no longer is whether oleomargarine taxes are to be repealed. The 
dairy farmers, and the oleo interests are agreed that we should remove the taxes. 
The sole question now is how much protection will be accorded the producer and 
the consumer. * * * The principal source of fraud is the attempted imitation of 
butter even down to the minutest detail of packaging. eee 

re * * * a * * 


I have here another very interesting advertisement. It is another Durkee ad- 
vertisement. It uses the words “country fresh.” It displays a large picture of 
what at first glance appears to be a butter carton. There is a drawing of a barn, 
a silo and a pasture. * * * 

Mr. Fuisricut. In view of the fact that I have accepted the Senator’s amend- 
ment, I should like to inquire the Senator’s purpose in discussing it further * * * 

Mr. McCarrny. * * * I had planned to discuss advertising containing the 
word “fresh” and the words “country fresh,” but * * * I shall spend very little 
time on it. However, I have here a large advertisement, approximately 2 feet 
by 4 feet in size, which says “eountry fresh churned.” It also uses the word 
“milk.” It uses the phrases “fresh dairylike flavor” and “no artificial flavoring.” 

Mr. President, as I have already stated, oleomargarine does not come from 
the country, but from an oil mill consisting of tanks, pipes, valves, and knobs. 
That oil mill can be owned by a soap company, or a paint company, or an inter- 


19 Cong. Rec. January 6, 1950, p. 129. 
31 Cong. Rec. January 10, 1950, p. 273. 
12 Cong. Ree, January 12, 1950, p. 359. 
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national cartel employing slaves on the coast of Africa—but none of these things: 
has anything to do with the American countryside as represented by barns. 
and silos. As I have additionally stated, oleomargarine is not fresh, but uses a 
preservative, as it is required to state by law. Nothing can be fresh and preserved 
at one and the same time. That ought to be obvious to anyone. Yet, this adver- 
tisement, sponsored by a supposedly reputable corporation, undertakes to tell 
the housewives of America that oleomargarine containing a preservative is not 
only fresh, but country fresh. In the face of this evidence, how are we to: 
believed (sic) that the oleomargarine interests can be trusted with a color which 
is the traditional color of butter unless we very closely control their advertising? * 

The Conference Committee accepted the amendment, as the Senate 
passed it, with this addition: 
except that nothing contained herein shall prevent a truthful, accurate and 
full statement in any such advertisement of all the ingredients contained in 
such oleomargarine or margarine.* 

Senator George, the senior Manager on Part of the Senate, said the 
addition was necessary because “ * * * the Conference Committee was 
advised—indeed, there was no dispute upon the point—that certain 
dairy products—for instance, milk in some form—were used in the 
manufacture of oleomargarine.” 1° 

In the light of the legislative history outlined above, we not only 
think the decision of the hearing examiner was fully justified, but 
we believe he should have gone further and prohibited the use of 
the term “country fresh.” It seems to us that “country fresh”—par- 
ticularly as the term was used in the milk bottle hanger which said at 
the top in large print “Buy it Fresh from your Milkman !”—also 
constituted a representation that the product was a dairy product. 

It is true, of course, that‘all of respondent’s advertising contained 
the word “oleomargarine” or “margarine” in large print, but the 
whole controversy leading up to amended section 15 of the Federal 
Trade Commission Act seems to be based on the assumption that 
the word “oleomargarine” is not by itself a sufficient negation; in 
other words, Congress seems to have conclusively presumed that many 
people think that the product, even when described by its correct 
name, is a dairy product and that the use of the name “oleomargarine” 
does not prevent it from being palmed off to the public as such. 
Whether or not, this legislative view was or is a valid one is not 
for us to decide.1® ; 

Congress was not merely striking at general misrepresentation or 
deception, already covered by existing law, but intended to deal spe- 


* Cong. Rec. January 12, 1950, pp. 8359-360. 

4 Cong. Rec. March 8, 1950, p. 3060. 

% Cong. Rec. March 8, 1950, pp. 8060-61. = 
7®Tt has been suggested that the term oleomargarine is as well known today as the term 


eg We do not have to pass on this question inasmuch as Congress has decided other- 
wise. 
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¢ifically with the contention that the oleomargarine industry was 
attempting to profit from the good will of the dairy industry. 
~ We are frank to say we have had some difficulty in coalescing the 
statutory language and the legislative intent. However, the real 
purpose of the amendment seems to be, and the statutory language 
lends itself to this interpretation, to stop the practice of suggesting 
that oleomargarine is a dairy product by associating it with dairy 
terms—thus the prohibition against any representation “made or sug- 
gested” by “statement, word, grade, designation, design, device, sym- 
bol, sound, or any combination thereof. * * *” It was intended, 
we believe, to reach a form of advertising which, through suggestion 
and association of ideas, leads or may lead the consumer to believe 
that the particular oleomargarine in question is a dairy product. 

All of respondent’s representations, except the trade name, “Farm 
Queen,” seem to fall into this category. If the amendment is to have 
any meaning we must conclude that it went beyond existing law 
which prohibited advertisements having the tendency and capacity 
to deceive, and reached a situation like the present where the suggestion 
that oleomargarine is a dairy product resulted from associating it 
with dairy terms.’ This is not to say that all dairy terms, as such, 
are precluded. They are prohibited only when they suggest to the 
reader that the product is a dairy product. 

Except as modified herein, we adopt the findings of the hearing 
examiner and the initial decision is affirmed. 


FINAL ORDER 


Counsel supporting the complaint and respondent E. F. Drew & 
Co., Inc. (erroneously named in the complaint as E. F. Drew & Com- 
pany, Inc.), both having filed an appeal from the initial decision 
of the hearing examiner in this proceeding; and the matter having 
been heard by the Commission on briefs and oral argument; and 
the Commission having rendered its decision denying respondents 
appeal] and granting in part and denying in part the appeal of counsel 
supporting the complaint, and affirming the initial decision as modi- 
fied : 


7 Representative Andresen of Minnesota explained the purpose of the amendment as 
follows: . : 
' “This amendment would also prevent the use in oleomargarine ads of dairy scenes or 
dairy terms, such as pictures of cows or dairy farms or equipment, or such terms as dairy 
breed names, churned, and so forth. The amendment would also prevent the grouping 
“of oleomargarine with dairy products in advertisements, particularly where such grouping 
“occurs’ in a box or under a heading entitled ‘Dairy Products’ or suggesting that the 
products so grouped are dairy products.” Cong. Rec. Mar. 9, 1950, p. A1933. 


1068 FEDERAL TRADE COMMISSION DECISIONS 
Order 51 F. 1. C. 


It is ordered, That the initial decision be, and it hereby is, modified 
re Inserting the term “country-fresh” directly after the term 
“churned to delicate, sweet creamy goodness” in paragraph number 4 
of the findings of fact so as to include it as one of the terms found 
to constitute a representation or suggestion that respondent’s oleomar- 
garine is a dairy product. 

2. Changing the word “two” to “three” in the third paragraph of 
the Conclusion so that the second sentence therein now reads: “From 
an examination of the advertisements themselves as well as the re- 
sults of the surveys made among housewives in one city to obtain their 
opinions with respect to the advertisements, and representations con- 
tained therein, there appear to be only three statements which have 
the capacity and tendency to lead a purchaser to believe that re- 
spondent’s product is a dairy product.” 

3. Changing the order to cease and desist so that it now reads as 
follows: 

It ts ordered, That the respondent, E. F. Drew & Co., Inc., a cor- 
poration, and its officers, agents, representatives and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of oleomargarine or mar- 
garine do forthwith cease and desist from, directly or indirectly : 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which contains: 

The terms “churned to delicate, sweet creamy goodness,” “country- 
fresh,” or “ * * * the same day-to-day freshness which characterizes 
our other dairy products,” or any other statement, word, grade desig- 
nation, design, device, symbol, sound, or any combination thereof 
which represents or suggests that said product is a dairy product; 

Provided, however, That nothing contained in this order shall pre- 
vent the use in advertisements of a truthful, accurate and full state- 
ment of all of the ingredients contained in said product, or of a 
truthful statement that said product contains butter or any other 
dairy product provided the percentage thereof contained is clearly 
and conspicuously set forth. 

2. Disseminating or causing to be disseminated by any means for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said. product any advertisement 
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which contains any of the representations prohibited in Paragraph 
One of this order. 

It is further ordered, 'That respondent E. F. Drew & Co., Inc., 
shall, within sixty (60) days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the order to cease 
and desist as hereinabove set forth. 

Commissioner Gwynne not BARES AURS,, for the reason that he did 
not hear oral argument. 
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THE BLANTON COMPANY 


Docket 6197. Complaint, Mar. 18, 1954—Order, May 5, 1955 


Order reversing initial decision which dismissed the matter as not involving 
misrepresentation, for the reason that in a proceeding brought under sec. 
15 (a) (2)—the Oleomargarine amendment—the prohibitions of sec. 5 are 
not controlling; and remanding the matter to the hearing examiner for 
further consideration. 
Before Mr. Everett F. Haycraft, hearing examiner. 
Mr. William L. Pencke and Mr. Morton Nesmith for the Com- 
mission. 
Mr. M. R. Garstang, of Washington, D. C., for National Milk Pro- 


ducers Federation, amicus curiae. 
OPINION OF THE COMMISSION 


Chairman Howrey delivered the opinion of the Commission: 

This is an appeal from the initial decision of the hearing examiner 
granting respondent’s motion to dismiss made at the close of the case 
in chief of counsel supporting the complaint. 

The complaint charged that certain advertising representations of 
respondent were misleading in material respects, in violation of sec- 
tion 15 of the Federal Trade Commission Act, as amended, in that, 
they suggested that respondent’s Creamo oleomargarine was a dairy 
product. 

The complaint also challenged, for the same reason, the use of 
the word “Creamo” as a trade name for respondent’s oleomargarine. 

Reference is made to the Commission’s opinion in the Matter of 
E. F. Drew & Company, Inc., Docket No. 6126, entered this day, for 
an analysis and interpretation of the new oleomargarine amendment 
to the Federal Trade Commission Act. 

We agree with counsel in support of the complaint that we are not 
dealing here with the usual misrepresentation case, that is, with false 
and misleading advertising which may have the tendency or capacity 
to deceive in violation of section 5 of the F. T. C. Act,’ but solely 
with the question whether or not the respondent has through the use 
of any “statement, word, grade, designation, design, device, symbol, 
sound or any combination thereof” suggested that the oleomargarine 
sold by it “is a dairy product.” ? 


115 U.S. C. see. 45. 
215 U. S. C. see. 55. 


A tom: 
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It is clear that the 1950 amendment to section 15 constituted special 
legislation dealing with the long standing butter-oleomargarine con- 
troversy. It was intended, we believe, to reach a form of advertising 
which, through suggestion, the association of ideas and the use of 
dairy terms, leads or may lead the consumer to believe that the oleo- 
margarine in question is a dairy product. This is not to say that all 
dairy terms, as such are precluded. They are prohibited only when 
they represent or suggest to the reader that the product is a dairy 
product. 

Typical advertisements used by respondent are as follows: 


BLANTON HERE’S PROOF 

CREAMO CREAM MAKES 

BRAND A DIFFERENCE 
(Picture of carton of Millions of women prefer and continue 
Creamo Oleomargarine) to buy Blanton Creamo Margarine 
regularly, despite a flood of premi- 
CONTAINS 5% LIGHT CREAM ums, coupons, and give-aways of- 
OLEOMARGARINE fered by other brands. We think 


this is proof that those women who 
have tasted it, PREFER Blanton 
Creamo Margarine with CREAM to 
ordinary margarines with FREE 
GIMMICKS. 

Why don’t YOU taste the difference 
cream makes?” 


Every single pound of BLANTON CREAMO MARGARINE puts Eagle Stamps 
in your Eagle Stamp book. It’s the only margarine that’s made fresh daily 
right here in St. Louis * * * the margarine that’s better because it’s blended 
with sweet fresh cream. All this and Eagle Stamps too. So remember, for 
freshness * * * for extra goodness * * * for extra savings—ask for Blanton 
Creamo Margarine. 

The best tasting spread, regardless of price. That’s what women write about 
Blanton Creamo Margarine. Better tasting because it’s made better with sweet 
fresh milk PLUS PURE CREAM. If you haven’t yet tasted Creamo, get your 
proof-pound today. Taste the difference costlier ingredients make. 


Made from choice vegetable oils 
blended with fat-free milk, cream, 
and enriched with 15,000 units of 
Vitamin A. 


The record contains a copy of the quantitative formula of Creamo. 
From this formula it appears that it contains: 


1800 lbs. of hydrogenated margarine oil, being a blend of refined 
cottonseed oil and soya bean oil 
100 lbs. of peanut oil 
325 lbs. of skim milk 
124 lbs. of U. S. standard cream 
75 lbs. of. salt 


2424 
423783—58—_69 
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Based on this formula, which shows that the product contained sub- 
stantial quantities of skim milk and U. S. standard cream, and the 
fact that respondent made no effort to conceal the fact that the 
product was oleomargarine, the hearing examiner concluded that the 
advertisements did not fall within the prohibitions of the statute. 

The latter contention, as we said in No. 6126, is not controlling. If 
this proceeding had been brought under section 5 the question of 
concealment would be important; but inasmuch as we are dealing 
with section 15, or more particularly with section 15 (a) (2), the 
prominent use of the term “oleomargarine” and the lack of any con- 
cealment that the product was in fact oleomargarine are immaterial. 

As to the formula, this might have been controlling if it had been 
published alongside such statements as “Better tasting because it’s 
made better with sweet fresh milk Plus Pure Cream.” However, such 
statements standing alone without qualification or limitation, or the 
use of the name “Creamo” by itself, might well lead some people to 
believe that the product is a dairy product. Under section 15 (a) (1), 
in determining whether any advertisement is misleading in a ma- 
terial respect, “there shall be taken into account * * * the extent 
to which the advertisement fails to reveal facts material in the hght 
of such representations * * * ”$ 

Many of respondent’s advertisements and radio continuities in- 
cluded the statement “Contains 5% Light Cream.” We believe that 
if all the advertisements under scrutiny which used the name “Creamo” 
or the terms “milk” and “cream,” had clearly and conspicuously stated 
the percentages of cream and milk contained in the product, then they 
would have been sufficiently informative and would adequately have 
negated any suggestion that respondent’s “oleomargarine * * * is a 
dairy product.” 

The initial decision of the hearing examiner is reversed and the 
matter is remanded to the hearing examiner for further consideration 
in accordance with this opinion and the opinion of the Commission 
in Docket No. 6126. 


ORDER GRANTING APPEAL FROM INITIAL DECISION DISMISSING COMPLAINT, 
AND REMANDING PROCEEDING TO HEARING EXAMINER 


This matter having come before the Commission upon an appeal 
of counsel supporting the complaint from an initial decision of the 
hearing examiner dismissing the complaint for failure of proof at 
the close of the presentation of the case in support of the complaint; 
and 


$15 U.S. C. sec. 55 (a). 


th 
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The Commission having fully considered the entire record herein in- 
cluding briefs in support of and in opposition to said appeal and 
being of the belief, for the reasons stated in its accompanying opinion, 
that a prima facie case has been made out and that the complaint 
was erroneously dismissed : ye es 

It 7s ordered, That the appeal of counsel supporting the complaint 
from the initial decision is hereby granted. 

It is further ordered, That the initial decision dismissing the com- 
plaint is hereby set aside and this matter is remanded to the hearing 
examiner for further appropriate proceedings in due course. 
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In THE MATTER OF 
REDDI-SPRED CORPORATION 


‘ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT AS AMENDED 


Docket 6228. Complaint, June 30, 1954—Decision, May 5, 1955 


Order requiring a seller in Philadelphia, Pa., to cease using in advertising 
representations and suggestions that it “Reddi-spred” oleomargarine was & 
dairy product. 

Before Mr. Abner E. Lipscomb, hearing examiner. 

Mr. William L. Pencke for the Commission. 

Duane, Morris & Heckscher, of Philadelphia, Pa., for respondent. 

Mr. M. R. Garstang, of Washington, D. C., for National Milk Pro- 
ducers Federation, amicus curiae. 


DEcISION OF THE COMMISSION 


STATEMENT OF THE CASE 


The Federal Trade Commission on June 30, 1954, issued a com- 
plaint alleging that respondent, Reddi-Spred Corporation, has violated 
the Federal Trade Commission Act by the use of unfair and deceptive 
acts and practices in commerce in the sale of oleomargarine. Re- 
spondent filed an answer denying that its advertisements were in viola- 
tion of law. 

Pursuant to notice, hearings were held in Philadelphia, Pennsyl- 
vania, on September 8 and 22, 1954, before Abner E. Lipscomb, a hear- 
ing examiner designated by the Commission to hear this proceeding. 
Full opportunity to be heard, to examine and cross-examine witnesses, 
and to introduce evidence bearing on the issues was afforded respondent 
and counsel supporting the complaint. All testimony and other evi- 
dence was recorded and filed in the office of the Commission. 

After receiving proposed findings of fact, the hearing examiner filed 
his initial decision dismissing the case for failure of proof on October 
29, 1954. Thereafter, counsel supporting the complaint appealed to 
the Commission from this initial decision. Briefs were filed in sup- 
port of and in opposition to the appeal, including a brief of the Na- 
tional Milk Producers Federation as amicus curiae, and respondent’s 
brief in reply thereto. 

Upon consideration of the entire record herein, the Commission, 
having determined that the hearing examiner erroneously dismissed 
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this complaint, reversed and set aside his initial decision and in lieu 
thereof makes the following: 


FINDINGS OF FACT 


Respondent, Reddi-Spred Corporation, is an Ilinois corporation 
having its principal place of business at 311 Walnut Street, Phila- 
delphia, Pennsylvania. 

Respondent sells oleomargarine under the trade or brand name of 
Reddi-Spred to purchasers located in various States of the United 
States other than Pennsylvania, and during the last two years has reg- 
ularly caused its product, when sold, to be transported from its place 
of business in Pennsylvania to its said purchasers in interstate com- 
merce. Respondent’s sales of Reddi-Spred, during the year from 
August, 1953, to September, 1954, totaled approximately $70,000, of 
which approximately 40 percent was outside of the State of Penn- 
sylvania. 

In the course of its said business, respondent has disseminated and 
caused the dissemination of advertisements of Reddi-Spred by var- 
ious means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, including advertisements inserted in news- 
papers and television programs, for the purpose of inducing and 
which are likely to induce, directly or indirectly, the purchase of 
Reddi-Spred; and respondent has also disseminated and caused the 
dissemination of advertisements concerning Reddi-Spred by the 
same means for the purpose of inducing and which are likely to in- 
duce, directly or indirectly, the purchase of Reddi-Spred in com- 
' merce, as “commerce” is defined in the Federal Trade Commission Act. 

Respondent’s advertisements, above referred to, all feature the name 
“Reddi-Spred” in large dark letters. All contain a large picture of 
a package of Reddi-Spred with that name showing on it in large 
dark letters and with either Oleomargarine or Margarine also on it in 
large, but less distinct, letters. All of the advertisements also feature 
the word “BUTTER” in large dark letters. Since September, 1953, 
all of the advertisements show that “VEGETABLE FATS” are in- 
gredients in Reddi-Spred in letters of equal size and prominence as 
the word “BUTTER.” 

An example of one advertisement which respondent has dissem- 
inated, and intends to disseminate in the future, reads as follows: 
Sorry * * * 

We must call it “Margarine” (that’s the law) 
But this product is so wonderfully different (Picture of a girl’s face) 

that it really should have a name all its own. . 
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That’s why we named it 
REDDI-SPRED (in very large black type) 
Brand 
A Premium OLEOMARGARINE 
containing not only (Picture of a tub and a carton 
VEGETABLE FATS of Reddi-Spred clearly la- 
but also beled Oleomargarine) 


REAL FRESH BUTTER 
(List of all ingredients in small letters) 


Makes 
BETTER 
BUTT ES It Taste 


Yes, it’s the BUTTER that makes it taste BETTER * * * that’s why we say, 
Don’t Confuse “Ordinary Margarine” with REDDI-SPRED. Compare it with 
any spread at any price * * * you’ll agree that for taste and economy, 
REDDI-SPRED is perfect for every serving and cooking need. Compare, 
but don’t confuse REDDI-SPRED with “ordinary margarine” ! 

Buy Reddi-Spred today from your super market or neighborhood grocer! 

The prominent use of the word butter in respondent’s advertising, 
together with the representation that Reddi-Spred is some kind of a 
product other than margarine because of its butter content, clearly 
suggests that it is a dairy product. 


, 


CONCLUSION 


The fact that respondent’s advertisements label Reddi-Spred as oleo- 
margarine and clearly state that it contains vegetable fats as well as 
butter does not remove the suggestion that it is a dairy product. The 
emphasis on the unknown percentage of butter content in Reddi-Spred 
and the statement that it should have a name other than margarine 
and shouldn’t be confused with ordinary margarine because of its but- 
ter content, represents and suggests that while it is technically oleo- 
margarine it is actually a dairy product. 

The Commission, therefore, concludes that respondent’s acts and 
practices, as hereinabove found, are all to the prejudice and injury of 
the public and constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

. ORDER 


Jt is ordered, That the respondent Reddi-Spred Corporation, a cor- 
poration, and its officers, agents, representatives and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution of oleomargarine or margarine, do 
forthwith cease and desist from, directly or indirectly, 
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1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which contains any statement, word, grade designation, design, de- 
vice, symbol, sound or any combination thereof which represents or 
suggests that said product is a dairy product; 

Provided, however, That nothing contained in this order shall pre- 
yent the use in advertisements of a truthful, accurate and full state- 
ment of all of the ingredients contained in said product, or of a truthful 
statement that said product contains butter or any other dairy product 
provided the percentage thereof contained is clearly and conspicuously 
set forth. 

9. Disseminating or causing to be disseminated by any means for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act of said product any advertisement 
which contains any of the representations prohibited in paragraph one 
of this order. | 

It is further ordered, That respondent shall, within sixty (60) days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with the order to cease and desist. 


OPINION OF THE COMMISSION 

Per Curiam: 

An examination of respondent’s Reddi-spred oleomargarine adver- 
tisements reveals that the word “butter” was prominently displayed 
throughout and in fact emphasized as the most choice and flavorful 
ingriedient of the product. 

Based on the Commission’s opinions in the matters of Z. F. Drew 
& Company, Docket No. 6126, and The Blanton Company, Docket 
No. 6197, entered this day, the initial decision is reversed and it is 
directed that an order issue accordingly. 

Nothing contained in the order shall prevent the use of represen- 
tations that respondent’s oleomargarine contains butter or other dairy 
product, provided the statements are true and provided the percentage 
thereof contained in the product is clearly and conspicuously set forth. 


eee 
1 See p. 1056. 
2In an interlocutory ruling, p. 1070, the Commission reversed a decision of the hearing 


examiner following the submission of the case-in-chief by the counsel supporting the 
complaint, granting respondent’s motion to dismiss the complaint. In said opinion, the 
Commission noted that if all the questioned advertising had contained as full a disclosure 
as to the actual ingredients as some of the advertising did, such might have been sufficient 
to negative any suggestion that respondent’s oleomargarine was a dairy product. 


1078 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 51 F. T.C. 


In THE MATTER OF 


RONALD LEVINE, ALSO KNOWN AS RONALD LORING, 
ET AL., DOING BUSINESS AS STANLEY GIRL COAT CO. 
AND PRINCESS NELL GIRL COAT 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 


FEDERAL TRADE COMMISSION ACT AND OF THE WOOL PRODUCTS LABELING 
ACT 


Docket 6269. _Camplaint, Dec. 22, 1954—Decision, May 7, 1955 


Consent order requiring manufacturers in New York City to cease violating the 
Wool Products Labeling Act by labeling as “100% Reprocessed Wool,” inter- 
linings of girls’ coats which consisted of reused wool together with sub- 
stantial quantities of miscellaneous non-woolen fibers and non-fibrous ma- 
terials, and by failing to disclose on the labels the name of the manufacturer. 

Before Mr. Loren H. Laughlin, hearing examiner. 
Mr. George E. Steinmetz for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission 
having reason to believe that Ronald Levine, also known as Ronald 
Loring, and Stanley Levine, also known as Stanley Loring, each indi- 
vidually and as copartners, trading and doing business as Stanley Girl 
Coat Co. and Princess Nell Girl Coat, hereinafter referred to as re- 
spondents, have violated the provisions of said Acts; and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrary 1. Respondents Ronald Levine, also known as Ronald 
Loring, and Stanley Levine, also known as Stanley Loring, are indi- 
viduals and copartners trading and doing business as Stanley Girl 
Coat Co. and Princess Nell Girl Coat. The offices and principal place 
of business of each of said respondents are located at 209 West 26th 
Street, New York 1, New York. 


Par. 2. Subsequent to the effective date of the Wool Products Label- 


ing Act of 1939, and more especially since January, 1953, said respond-. 


ents have manufactured for introduction, introduced, sold, trans- 
ported, distributed, delivered for shipment and offered for sale, in 


wkd. wd 
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commerce, as “commerce” is defined in said Act, wool products, as 
“wool products” are defined therein. 

Par. 38. Certain of said wool products were misbranded within the 
intent and meaning of Section 4 (a) (1) of said Wool Products Label- 
ing Act of 1939 and the Rules and Regulations promulgated there- 
under, in that they were falsely and deceptively labeled or tagged with 
respect to the character and amount of the constituent fibers contained 
therein. 

Among such misbranded wool products were girls’ coats contaming 
interlinings, the fiber content of which interlinings were labeled or 
tagged by respondents as consisting of “100% Reprocessed Wool,” 
whereas in truth and in fact the said interlinings did not consist’ of 
100% Reprocessed Wool as the term “‘Reprocessed Wool” is defined in 
said act, but consisted of reprocessed or reused wool fibers, together 
with substantial quantities of miscellaneous non-woolen fibers and 
non-fibrous materials. 

Par. 4. Certain of said wool products described as girl’s coats were 
further misbranded within the intent and meaning of Section 4(a) (2) 
of said Wool Products Labeling Act of 1939 and the Rules and Regula- 
tions promulgated thereunder, in that they were not stamped, tagged or 
labeled as to disclose the name or the registered identification number 
of the manufacturer thereof, or of one or more persons subject to Sec- 
tion 3 of said Act with respect to said wool products. 

Par. 5. The acts and practices of the respondents as herein alleged, 
were and are in violation of the Wool Products Labeling Act of 1939, 
and of the Rules and Regulations promulgated thereunder, and con- 
stitute unfair and deceptive acts and practices and unfair methods of 
competition in commerce, within the intent and meaning of the Fed- 
eral Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated May.7, 1955, the initial 
decision in the instant matter of hearing examiner Loren H.Laughlin, 
as set out as follows, became on that date the decision of the Com- 
mission. 

INITIAL DECISION BY LOREN H. LAUGHLIN, HEARING EXAMINER 


The Federal Trade Commission (hereinafter referred to as the Com- 
mission) on December 22, 1954, issued its complaint under the Federal 
Trade Commission Act and the Wool Products Labeling Act of 1939 
against Ronald Levine, also known as Ronald Loring, and Stanley 
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Levine, also known as Stanley Loring, each individually and as copart- 
ners trading and doing business as Stanley Girl Coat Co., and Princess 
Nell Girl Coat, charging them and each of them in several particulars 
with having violated the provisions of said Acts and of the Rules and 
Regulations of the Commission promulgated under said Wool Prod- 
ucts Labeling Act. Said complaint was thereafter duly served upon 
each of said respondents, but said defendants have failed to answer the 
complaint. 

On March 10, 1955, however, the respondents stipulated in writing 
with counsel supporting the complaint, therein waiving the filing of an 
answer and agreeing that a consent order against the respondents be en- 
tered herein in terms identical with those contained in the notice issued 
and served on respondents as a part of the complaint herein. Such 
written stipulation was approved in writing by the Director and As- 
sistant Director of the Commission’s Bureau of Litigation. 

By said stipulation, among other things, respondents have admitted 
all the jurisdictional allegations of the complaint and agree that the 
record herein may be taken as if the Commission had made findings of 
jurisdictional facts in accordance with such allegations; that the par- 
ties expressly waive a hearing before the Hearing Examiner or the 
Commission and all further and other procedure to which the respond- 
ents may be entitled under the Federal Trade Commission Act or the 
Rules of Practice of the Commission; and that the order to cease and 
desist issued in accordance with said stipulation shall have the same 
force and effect as if made after a full hearing, the parties having 
waived specifically therein any and all right, power or privilege to 
challenge or contest the validity of said order. It was also stipulated 
and agreed therein that the complaint herein may be used in constru- 
ing the terms of the order provided for in said stipulation, and, fur- 
_ ther, that the signing of said stipulation is for settlement purposes 
only and does not constitute an admission by respondents that they 
have violated the law as alleged in the complaint. 

The aforesaid stipulation for consent order as so approved was 
submitted on March 10, 1955, to the above-named hearing examiner 
for his consideration in accordance with Rule V of the Commission’s 
Rules of Practice. And upon due consideration of the complaint and 
the stipulation for consent order, which is hereby accepted and ordered 
filed as part of the record herein, it having been stipulated they shall 
be the entire record herein on which such order may be entered, the 
hearing examiner finds that the Commission has jurisdiction of the 
subject matter of this proceeding and of each and both of the parties 
respondent herein, both individually and as copartners under the 
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trade names above stated; that the complaint states a legal cause for 
complaint under the Federal Trade Commission Act, and the Wool 
Products Labeling Act of 1939 and the Rules and Regulations promul- 
gated by the Commission under the latter Act against the respondents, 
both as an entirety and in each of the particular violations alleged 
therein; that this proceeding is in the interest of the public; that 
the following order as proposed in said stipulation is appropriate 
for the disposition of this proceeding, the same to become final when 
it becomes the order of the Commission; and that said order therefore 
should be, and hereby is, entered as follows: 


ORDER 


Ir 1s orpERED, That the respondents Ronald Levine, also known as 
Ronald Loring, and Stanley Levine, also known as Stanley Loring, 
individually and trading and doing business under the several firm 
names of Stanley Girl Coat Company and Princess Nell Girl Coat, or 
under any other name or names, and their respective representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the introduction or manufacture for intro- 
duction into commerce, or the offering for sale, sale, transportation or 
distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act and the Wool Products Labeling Act of 1939, 
of girls’ coats or other “wool products,” as such products are defined 
in and subject to the Wool Products Labeling Act of 1939, which 
products contain, purport to contain, or in any way are represented as 
containing “wool,” “reprocessed wool,” or “reused wool,” as those 
terms are defined in said Act, do forthwith cease and desist from 
misbranding such products by : 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein; 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (8) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 

fibers; 

(6) The maximum percentage of the total weight of such wool 
product, of any non-fibrous loading, filling, or adultering matter; 
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(c) The name or the registered identification number of the manu- 
facturer of such wool product, or of one or more persons engaged 
in introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivery for shipment there- 
of in commerce, as “commerce” is defined in the Wool Products Label- 
ing Act of 1939. 

3. Failing to separately set forth on the required stamp, tag, label, 
or other means of identification, the character and amount of the con- 
stituent fibers of the interlinings of any such wool product. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939; and 

Provided, further, That nothing contained in this order shall be 

construed as limiting any applicable provisions of said Act of the 
Rules and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of May 7, 1955]. 
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. In toe Matter or 
ARTISTIC CARD PUBLISHING CORP. ET AL. 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 598}. Complaint, May 12, 1954 1_Decision, May 12, 1955 


Order requiring five corporate manufacturers of greeting cards sold by the box 
directly to the purchasing public by mail or by house-to-house solicitation,. 
to cease concertedly fixing prices, quantity brackets, and common formulas: 
for calculating prices for their products. f 


Before Mr. Frank Hier, hearing examiner. 

Mr. Floyd O. Collins for the Commission. 

Rabbino & Rabbino, of New York City, for Artistic Card Publish- 
ing Corp., White Plains Greeting Card Corp., Colonial Greetings, Inc., 
United Craftsmen, Inc. and Artistic Card Co., Inc. 

Sherburne, Powers & Needham, of Boston, Mass., for Chilton Greet- 
ings Co. and Phillips Card Co. 

Davies, Richberg, Tydings, Beebe & Landa, of Washington, D. C., 
for Doehla Greeting Cards, Inc. and Phillips Card Co. 

Mr. John I. Robinson, of Springfield, Mass., for Card Mart, Inc. 

Mr. LeRoy Stein, of Elmira, N. Y., for Elmira Greeting Card Co., 
Inc. 

Grandefeld & Goodman, of New York City, for Hedenkamp & Co. 

Mr. Richard J. Hatchfield, of Brockton, Mass., for Clyde L. Evans 
and Lawrence E. Evans. 

Cooley & Cooley, of Springfield, Mass., for Charles E, Schwer and 
John L. Schwer. 


INITIAL DECISION BY FRANK HIER, HEARING EXAMINER 


On May 8, 1952, the Federal Trade Commission issued its complaint. 
herein, charging the National Association of Greeting Card Publishers, 
its Secretary and Managing Director, four members of its Executive 
Committee, nine manufacturing members and fourteen distributor 
members with agreeing to fix prices, quantity brackets, discounts, 
terms and conditions of sale, and with separating orders and thereby 
avoiding consolidation of quantities to avoid lower prices for the 
larger quantities in a single order, in violation of Section 5 of the 
Federal Trade Commission Act. 


1 Amended. 
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After the filing of answers by respondents, five hearings were held 
at which testimony and other evidence were introduced in support 
of the allegations of the complaint by counsel therefor before the 
above-named Hearing Examiner, theretofore duly designated by the 
Commission. 

At the conclusion of these hearings on March 24, 1953, at which time 
the attorney in support of the complaint closed his case in chief, and 
‘within the time allowed by the Hearing Examiner, respondents 
moved to dismiss the complaint supported by briefs to which counsel 
in support of the complaint filed answering brief. Thereafter, the 
hearing examiner on June 10, 1953, ordered the complaint dismissed 
for lack of sufficient evidence to constitute a prima facie case against 
the following respondents: The National Association of Greeting 
Card Publishers; Stephen Q. Shannon, individually and as Secre- 
tary and Managing Director of respondent Association; Thomas 
Doran, A. I. Fidelman, Julian Friede and Charles J. Hedenkamp, in- 
dividually and as Members of Executive Committee of such Associa- 
tion; Allied Greeting Card Corporation; Messenger Corporation; 
National Printing Company, Inc.; Standard Greetings, Inc.; Me- 
Kenzie Engraving Company; Southern Greeting Card Company; 
Friendship Studio, Inc.; General Card Company; and Wallace 
Brown, Inc., in the form of initial decision pursuant to the rules of 
the Commission. No appeal was filed to such order and on July 30, 
1953, the Commission affirmed such dismissal. The motions to dis- 
miss the complaint as to the remaining respondents were denied by 
appropriate order of the Hearing Examiner on June 10, 1953, from 
which an appeal was filed on behalf of one respondent, Elmira Greet- 
ing Card Co., Inc., but this appeal was denied by the Commission on 
July 30, 1953. Thereafter, three hearings were held at which the re- 
maining respondents introduced testimony and other evidence in 
opposition to the allegations of the complaint and the evidence intro- 
duced in support thereof, and the case was closed on the record for 
the taking of further testimony December 15, 1953. January 25, 1954, 
was fixed as the time for the filing of any proposed findings and con- 
clusions by counsel. Several days prior thereto counsel in support 
of the complaint notified the Hearing Examiner that he desired to ask 
the Commission to issue an amended complaint, and thereupon the 
order fixing time for filing proposed findings and conclusions was set 
aside, 

Thereafter, on May 12, 1954, the Commission issued its amended 
complaint, identical with the original complaint except that it omitted 
the respondents previously dismissed on motion as parties, and added 
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a new distributor respondent, Artistic Card Company, Inc., alleging 
that its stockholders and directors were the same as those of Artistic 
Card Publishing Corp., a manufacturer respondent. Thereafter, coun- 
sel for all remaining respondents, and counsel for the new respondent 
stipulated to stand on their answers filed to the original complaint, as 
being their answers to the amended complaint, and further stipulated 
that the record made under the original complaint should be considered 
as the record under the amended complaint and as the basis of disposi- 
tion of this proceeding. Proposed findings of facts and conclusions 
were thereafter filed by all counsel except on behalf of Card Mart, Inc. 
and Elmira Greeting Card Co., Inc., and the case closed August 6, 1954. 
Upon consideration of the entire record herein and from his observa- 
tion of the witnesses, the Hearing Examiner finds that this proceeding 
is in the interest of the public and finds the facts as follows: 

1. (a) Respondent Artistic Card Publishing Corp. is a corporation 
organized and doing business under the laws of the State of New York 
with its home office located at 1575 Lake Street, Elmira, New York. 

(6) Chilton Greetings Company is a corporation organized and do- 
ing business under the laws of the State of Massachusetts, having its 
office and principal place of business at 147 Essex Street, Boston, 
Massachusetts. : 

(c) Respondent Doehla Greeting Cards, Inc., is a corporation or- 
ganized and doing business under the laws of the State of Delaware, 
having its principal office and place of business at Nashua, New 
Hampshire. a 

(d) Respondent White Plains Greeting Card Corp. isa corporation 
organized and doing business under the laws of the State of New York, 
having its office and principal place of business at 1220 Bank Street, 
White Plains, New York. Said respondent operates its business in 
two divisions, namely ; Thomas Doran Co. and Cheerful Card Co. The 
first named division operates the wholesale distribution part of said 
respondent and the latter handles the retail distribution part of said 
business. The foregoing respondents are engaged in manufacturing 
and distributing greeting cards, as hereinafter more fully described, 
to distributors and also, with the exception of Artistic Card Publish-, 
ing Corp., directly to the public through direct selling agents and are 
known in the industry as direct sellers. The above-named respondents 
will hereinafter be referred to as manufacturing respondents. 

2. (a) Respondent Card Mart, Inc., is a corporation organized and 
doing business under the laws of the State of New York, having its 
principal office and place of business at 642 South Summer Street, 
Holyoke, Massachusetts. 
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(6) Respondent Colonial Greetings, Inc., is a corporation organized. 
and doing business under the laws of the State of Massachusetts, 
having its principal office and place of business at 600 Boston Post 
Road, Greenwich, Connecticut. 

(c) Respondent Elmira Greeting Card Co., Inc., is a corporation 
organized and doing business under the laws of the State of New York, 
having its principal office and place of business at 501 East Clinton 
Street, Elmira, New York. 

(d) Respondent Phillips Card Company is a corporation organized 
and doing business under the laws of the State of Massachusetts, 
having its principal office and place of business at 50 Hunt Street, 
Newton, Massachusetts. 

(e) Respondent United Craftsmen, Inc., is a corporation organized 
and doing business under the laws of the State of Ohio, having its 
principal office and place of business at 1400 State Street, Cincinnati, 
Ohio. 

(f) Respondent Hedenkamp & Co., Inc., named as Hedenkamp & 
Company in the amended complaint, is a corporation organized and 
doing business under the laws of the State of New York, having its 
principal office and place of business at 361 Broadway, New York, 
New York. 

(g) Respondents Clyde L. Evans and Lawrence E. Evans are indi- 
viduals and copartners trading and doing business under the partner- 
ship name of New England Art Publishers with their principal office 
and place of business at North Abington, Massachusetts. 

(h) Respondents Charles E. Schwer and John L. Schwer are indi- 
viduals and copartners trading and doing business under the partner- 
ship name of Charles E. Schwer Co.' with their home office and 
principal place of business at 165 Elm Street, Westfield, Massachusetts. 

(¢) Respondent Artistic Card Company, Inc., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
New York with its home office and principal place of business located 
at 1575 Lake Street, Elmira, New York. The stockholders and di- 
rectors of this respondent are the same as the stockholders and directors 
of respondent Artistic Card Publishing Corp. 

The above-named respondents are distributors of greeting cards, 
buying im excess of 80 percent thereof from the direct sellers described 
in Paragraph One hereof for resale through direct selling agents to 
the consuming public and will be hereinafter referred to as distributor 
respondents. 

3. The commodities involved in this proceeding are boxed greeting 
cards which are used by the purchasing public throughout the United 
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States on such occasions as Christmas, Easter, Fathers Day, Mothers 
Day, birthdays, funerals, .weddings, anniversaries, etc. They are 
packaged and sold as an assortment in a single box containing from 
14 to 20 cards each, which cards vary in design, quality, novelty, etc., 
and which boxes are classified in the industry as Christmas boxes and 
Everyday boxes. Practically all of these boxes are retailed to the 
consumer at $1.00 each. A very minor part of the production is able 
to command $1.25 a box. The economic and commercial experience of 
the industry has been that such boxes cannot be sold to the public in 
any profitable volume at more than $1.00.? 

4. The manufacturing respondents, in the course and conduct of 
their business, manufacture greeting cards as above described and con- 
sistently purchase greeting cards from each other to make up these: 
box assortments and sell and ship such box assortments, or cause the 
same to be sold and shipped, to direct selling agents and to distributors. 
such as and including those named in Paragraph 2 hereof from their 
respective places of business to such purchasers located in the various. 
States of the United States other than the State of origin of said 
shipments, and have carried on and engaged in, and do now carry on 
and engage in, commerce as that term is defined in the Federal Trade 
Commission Act. : 

5. Distributor respondents have been, in the regular course and con- — 
duct of their businesses, purchasing greeting cards in boxes from. 
manufacturers thereof, including those named in Paragraph 1 hereof, 
to the extent of 80 percent of their requirements or more, and causing 
such merchandise, when purchased, to be shipped from the various 
places of manufacture to their respective places of business and in 
turn gelling and shipping such merchandise, or causing the same to 
be sold or shipped, to direct selling agents, many of whom are located 
in various States of the United States other than the State of origin 
of said shipments or the State in which said distributor respondents 
are located and have carried on and engaged in, and do now carry on 
and engage in, commerce as the term is defined in the Federal Trade: 
Commission Act. 

6. In the course and conduct of their selling, offering for sale, and 
shipping in commerce of said greeting cards, packaged as described, 
said manufacturing respondents except for the agreement and under 
standing hereinafter found, would have been in the past, and would 
now be, in competition with each other. Said distributor respondents 
are in competition with each cther. 

2 Whether or not the business of respondents herein amounts to 20 percent or 80 percent 


of the box card business done in the United States is immaterial, if there was an agree~ 
ment on price. 
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7. It is the custom, and has been for a number of years, of manu- 
facturing respondents, many months in advance of the season for 
which the cards are intended, to issue price lists in the form of order 
blanks, one for the Everyday assortment and one for the Christmas 
assortment. Prices are scaled to quantities and in 1948 these quantities 
uniformly among manufacturing respondents provided for 65¢ each 
on purchases from 1 to 9; 60¢ each of purchases from 10 to 24; 
55¢ each on purchases from 25 to 49; and 50¢ each on purchases of 50 
or more. Each of the manufacturing respondents’ price lists for the 
year 1948 are the same as to these prices and quantities. 

8. In September of 1948 an informal group discussion among re- 
spondents was held following the convention of the National Associa- 
tion at which prices were discussed. Although there were 20 or more 
representatives at the meeting, only 7 were identified. Four of these 
present testified and testimony of one was stipulated. Apparently, 
the cause of this discussion was a 12-25 percent increase in postal rates 
which would become effective during the year of 1949 and since re- 
spondents sell entirely by mail this represented a substantial increase 
in operational cost, and ways and means of how to absorb this cost 
increase by passing it on by price increase was the principle subject 
discussed. : 

9. Herman Chilton of respondent Chilton Greetings Company testi- 
fied that he had a change in quantity discounts (price increase for 
1949) pretty well set in his mind and had adopted a plan to increase 
prices prior to this meeting, and in fact had price scales already made 
out but that after hearing the discussion he made one change in those 
price scales. Another direct seller present at this meeting testified 
that the price list he subsequently came out with had the same quan- 
tity brackets as were discussed at the meeting. Harry Doehla of 
respondent Doehla Greeting Cards, Inc., whose testimony was stipu- 
iated, and which company is the largest producer of greeting cards 
among respondents, said that he announced at the meeting that he was 
going to increase the quantity requirements necessary for agents to 
secure discounts; that he anticipated that his distributors would adopt 
a similar policy, and further, that at that time he had reason to 
believe that some of his principal competitors were going to adopt 
an identical quantity discount scale for sales to agents, although he 
would not know this for certain until they issued their order blanks 
several months later. Thomas Doran of respondent White Plains 
Greeting Card Corp. testified that at this meeting he heard specific 
quantity brackets mentioned; that he liked the idea of the meeting 
and would put in the prices but not until December when he knew 
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what his competitors were doing. All of them denied that any agree- 
ment was reached. 

10. Within one to five months subsequent to this meeting, price 
lists issued by respondents show increases from an identical level to 
a new and increased identical level, and it is assumed that respondents 
made substantial sales thereafter at these uniform prices. 

11. Without more, this clearly indicates an understanding and 
agreement among both manufacturing respondents and distributor 
respondents on prices to be charged to direct selling agents. It has 
been many times held by the courts that identical prices charged by 
competitors with evidence of meetings thereof at which prices were 
discussed, raises a strong and reasonable inference of price agreement. 
Respondents, however, claim that the inference which arises from 
this uniform, parallel and common action on their part is destroyed 
and a contrary inference is established by two factors: First, the flat 
and uniform increase in postal rates, representing, of course, an opera- 
tional cost; and second, that distributor respondents who purchase 
from the manufacturing respondents were already under an economic 
compulsion to follow the prices of respondent manufacturers so that 
agreement to do so would be futile. 

12. It appears from the record that manufacturing respondents 
who design, pictorialize, lithograph or print greeting cards can only 
afford to do so with a limited number of new cards because it costs 
in excess of $20,000.00 to produce one line of cards; consequently, to 
obtain assortments for box merchandise and to obtain volume, which 
is economically necessary for sheer existence, each manufacturer buys 
from other manufacturers. Likewise, it appears from the record that 
all manufacturing respondents with one possible exception sell to all 
distributor respondents and that the distributor respondents pur- 
chase, likewise, from each other. It is not economically feasible for 
distributors to buy quantities of various cards and make up their 
own box assortments. It further appears from the record that both 
distributor respondents and manufacturing respondents, with one ex- 
ception, sell almost entirely: through direct selling agents whose 
recruitment is an annual, expensive and competitive process. These 
direct selling agents, solicited by full-page advertisements in such 
magazines as Good Housekeeping, McCalls and Woman’s Home Com- 
panion, select their lines of merchandise in accordance with what 


2 While it is true that the Artistic Card Publishing Corp. did not issue price lists and 
did not sell to direct selling agents, the Artistic Card Company, Inc. did do so, and: since 
these two respondents have the same management and ownership, the effect is the same. 
It is immaterial in this proceeding whether a management group takes an action with 
its right hand or its left. 
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they think they can sell best to the consumer and shop around among 
manufacturing respondents and distributor respondents for samples. 
of the lines of each, frequently selling one line one season and another 
line another season. They sell to the user by mail, personal solicitation 
and through social groups. 

13. The uncontradicted evidence in the record shows that although 
no formal announcements are customarily made by manufacturing 
respondents to that effect, nevertheless, it is well understood in the 
industry that a manufacturer will not sell to a distributor who in 
reselling undercuts pricewise that manufacturer’s prices to the latter’s: 
own direct selling agents, and that the manufacturers advise distribu- 
tors as to the prices such manufacturers will charge their direct 
selling agents. Obviously, a manufacturer could not obtain direct 
selling agents if the latter could purchase the same box assortment 
from the distributor for less than he would have to pay the pro- 
ducer of such box assortment. Distributors, consequently, must main- 
tain the same resale prices to direct selling agents as their suppliers 
do or they will be unable to obtain a sufficient volume of boxed greeting 
cards to remain in business. The record reveals that from 80 percent 
to 95 percent of purchases of these respondent distributors are made 
from the four manufacturing respondents remaining in this pro- 
ceeding, and that the other 5 percent to 20 percent of their purchases 
made from other manufacturers, would not sustain them in business. 

14. This economic picture, which is uncontradicted in the record, 
raises an equally, if not more reasonable, inference that there was no. 
understanding or agreement, on the part of distributor respondents 
upon prices, or stated otherwise, the quantity brackets at which these 
greeting card boxes would be sold. It is a well-known fact of ordinary 
life that businessmen generally do not engage in futile acts, especially 
where there is a definite risk of expense and public embarrassment. 
The inference of agreement arising from the testimony hereinabove 
set forth is destroyed by the lack of necessity for such agreement, or 
stated otherwise; by the established fact that the purpose of such 
an agreement had already been accomplished by the economic facts 
of life pertinent to this industry. 

15. The claim of respondents that the increase in postal rates, uni- 
form in amount and applicable to all respondents, was an economic 
justification for the increase in price is not sustained. The price 
increase was identical from an identical or uniform level, and such 
an assertion could not be maintained in the absence of a showing that 
all respondents had absolutely uniform operational costs in all ele 
ments so that an increase in any element thereof would produce ex- 
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actly the same increase in total operational cost in that all respondents 
shipped the same quantities by weight, the same distances. Evidence 
of operational costs was offered by only one respondent manufacturer . 
and this, in the form in which it was presented, being by conjecture 
or forecast based on past averaging, fell far short of producing or 
justifying the price increase made in 1949. 

(16. The inference of agreement among the four manufacturing 
respondents, therefore, had not been refuted or explained on the 
economic or any other basis and it is therefore found that in Septem- 
ber 1948, or shortly thereafter, manufacturing respondents Artistic 
Card Publishing Corp., Chilton Greetings Company, Doehla Greeting 
Cards, Inc., and White Plains Greeting Card Corp. did enter into an 
agreement or understanding between and among themselves to fix the 
prices, terms and conditions, including uniform identical quantity 
brackets for pricing purposes of the boxed greeting cards which they 
sold, and since Artistic Card Company, Inc., has the same stockholders 
as Artistic Card Publishing Corp., it is found by reason of such 
common ownership and control to have been a party to such agree- 
ment. 

17. There is no evidence to support the charge in the complaint 
that any respondents have by agreement or understanding “separated 
and thereby avoided consolidation of orders with the effect of avoid- 
ing lower prices applicable to the larger quantities which would have 
been involved in consolidated orders” or that they have “separated 
quantities and thereby avoided consolidations of quantities in different 
price classes in a single order with the effect of avoiding the lower 
prices which would have been applicable by reason of the greater 
quantities.” 

ORDER 


It is ordered, That respondents, Artistic Card Publishing Corp., a 
corporation, Chilton Greetings Company, a corporation, Doehla 
Greeting Cards,’ Inc., a corporation, White Plains Greeting Card 
Corp., a corporation, doing business in its own corporate name or in 
the name of its division, Thomas Doran Co., or any other name, 
Artistic Card Company, Inc.,‘ a corporation, and the officers, agents, 
employees and representatives of each of them, directly or indirectly, 
jointly or severally or through any coporate or other device, in or 
in connection with the offering for sale, sale, or distribution of greet- 
ing cards in interstate commerce, as “commerce” is defined in the 


4Since Artistic Card Publishing Corp. and Artistic Card Company, Inc. have common 
ownership, direction and control, any order against one alone could be easily ignored by 
the other, therefore both are included. The one is the alter ego of the other. 
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Federal Trade Commission Act, do forthwith cease and desist from 
engaging in, entering into, participating in or carrying out any 
planned common course of action, understanding, agreement, combi- 
“nation or conspiracy between any two or more of said respondents, 
or between any one or more of said respondents and another, or others 
not parties hereto, to do or perform any of the following acts or 
things: fixing or establishing prices at which said greeting cards are 
to be sold or offered for sale, fixing or establishing quantity brackets, 
fixing or establishing any common method or formula for calculating 
prices or using any such method or formula so established or fixed 
and from holding meetings at which prices, terms, conditions of sale, 
or trade practices or policies designed to eliminate competition in 
price or otherwise are discussed or acted upon. 

It is further ordered, That all motions to dismiss this proceeding as 
to them, filed by the above-named respondents, be, and the same are, 
hereby denied. 

Lt ts further ordered, That this proceeding be, and the same hereby 
is, dismissed as to respondents Card Mart, Inc., Colonial Greetings, 
Inc., Elmira Greeting Card Co., Inc., Phillips Card Company, United 
Craftsmen, Inc., Hedenkamp & Co., Inc., all corporations, and as to 
respondents Clyde L. Evans and Lawrence E. Evans, copartners doing 
business under the partnership name of New England Art Publishers, 
and as to respondents Charles E. Schwer and John L. Schwer, copart- 
ners doing business under the partnership name of Charles E. Schwer 
Co., and motions to that end, filed by these respondents, are accord- 
ingly granted. 


On AvpraL From Inrriat Decrston 


Per Curram: 


STATEMENT OF THE CASE 


On May 8, 1952, complaint issued herein charging The National 
Association of Greeting Card Publishers, its Secretary and Managing 
Director, four (4) members of its Executive Committee, nine (9) 
manufacturing members and fourteen (14) distributor members with 
violation of Section 5 of the Federal Trade Commission Act through 
(a) agreeing to fix prices, (b) agreeing to fix quantity brackets, (c) 
agreeing to fix discounts, (d) agreeing on terms and conditions of 
sale, and (e) separating orders and thereby avoiding consolidation of 
quantities to avoid lower prices for larger quantities in a single order. 
On March 24, 1953, counsel in support of the complaint closed his 
case in chief and respondents moved to dismiss. Briefs in support of 
and in opposition to these motions were filed. 


ARTISTIC CARD PUBLISHING CORP. ET AL. 1093 
1083 Appeal from. Initial. Decision 


On June 10, 1953, the hearing examiner in an initial decision dis- 
missed the complaint for failure to establish a prima facie case against 
the National Association, its Secretary and General Manager, the 
four (4) members of its Executive Committee, five (5) manufactur- 
ing members and four (4) distributor members. No appeal there- 
from was taken except by one distributor member, Elmira Greeting 
Card Co. The latter’s appeal was denied by the Commission on July 
30, 1953, and on the same date the Commission affirmed the dismissal 
of the complaint as ordered by the hearing examiner’s initial decision 
ot June 10, 1953. 

After further hearings and the introduction of evidence, the case 
was closed on the record for the taking of further testimony Decem- 
ber 15, 1953. Prior to expiration of the time for the filing of pro- 
posed findings and conclusions by counsel, the attorney in support 
of the complaint moved the Commission to issue an amended com- 
plaint identical with the original complaint except that it omitted 
respondents previously dismissed as parties, and added a new dis- 
tributor respondent Artistic Card Company, Inc., alleging that its 
stockholders and directors were the same as those of Artistic Card 
Publishing Corp., a manufacturer respondent. The Commission 
granted that motion and thereafter on May 12, 1954, the amended 
complaint issued. 

By agreement between counsel it was stipulated that respondents 
named in the amended complaint would elect to, and did, stand upon 
answers filed to the original complaint and it was further stipulated 
that the record made under the original complaint should be con- 
sidered the record under the amended complaint and as the basis 
for disposition by the hearing examiner of the proceeding. In due 
course motions to dismiss were filed and the case was closed August 
6, 1954, the hearing examiner having previously stated on the record 
that said motions to dismiss would be disposed of in his initial decision 
on the whole record. 

On August 11, 1954, the hearing examiner filed his aforesaid initial 
decision dismissing the complaint as to the remaining distributor cor- 
porations and partnership (in effect granting their motions to dis- 
miss, previously filed) and holding that the manufacturing corpora- 
tions and affiliates had engaged in the unfair methods of competition 
and unfair acts and practices alleged (in effect denying the latter’s 
motions to dismiss, previously filed). 

Counsel in support of the complaint appealed from that part of 
the hearing examiner’s initial decision dismissing the complaint as 
to the distributor respondents. Counsel for manufacturing respond- 
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ents Artistic Card Publishing Corp. (Artistic Card Company, Inc.), 
‘Chilton Greetings Company, Doehla Greeting Cards, Inc., and White 
Plains Greeting Card Corp. also appealed in toto from the initial 
decision, filing numerous exceptions and allegations of error on the 
part of the hearing examiner through his failure to adopt certain 
findings. These manufacturing respondents “In the event that Re- 
spondents’ Appeal from the Initial Decision in toto should not be sus- 
tained, * * * appeal from the form and substance of the Order there- 
to appended and urge that such Order should be modified in the 
respects hereinafter urged.” Briefs were filed, oral argument was 
heard by the Commission on February 1, 1955, and the case was taken 
under advisement. 
STATEMENT OF FACTS 


This proceeding involves the manufacture, and distribution in com- 
merce, as that term is defined in the Federal Trade Commission Act, 
of boxed greeting cards, packaged as single box assortments of from 
14 to 20 cards each, for sale to consumers by “direct selling agents” 
(door to door salesmen, church, school and civic organizations, etc.) 
at the customary and traditional price of $1.00 per box. Not involved 
here is that segment of the industry which manufactures and/or sells 
greeting cards through retail stores. The cards are used by the pur- 
chasing public on Christmas, New Year’s, Easter, Father’s Day, 
‘Mother’s Day, birthdays, funerals, weddings, anniversaries, etc. The 
manufacturing respondents create, design, print and sell boxed assort- 
ments to each other and to the distributor respondents. Manufactur- 
ing respondents and distributor respondents sell in competition with 
each other to the “direct selling agents.” It is the pricing practices 
at this level of distribution that are involved here. 

The greeting card industry has two ‘selling seasons, one for the 
Everyday assortment and one for the Christmas assortment. It has 
been the custom over a period of years for manufacturing respondents 
to issue many months in advance of each season price lists in the 
form of order blanks. Prices are quoted by manufacturing respond- 
ents to quantity schedules; and in 1948 all manufacturing respondents 
involved here uniformly quoted the price for each box to “direct sell- 
ing agents” as: 

65¢ each for 1 to 9 boxes 

60¢ each for 10 to 24 boxes 
55¢ each for 25 to 49 boxes 
50¢ each for 50 boxes or more. 
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In the summer of 1948, pursuant to statutory authority, the Post 
Office Department announced parcel post rate increases to become 
effective January 1, 1949, which would result in rate increases for 
manufacturing respondents of from 12% to 25% in different cate- 
gories and proportionally direct increases in their operational costs. 
Thereafter, in September of 1948, informal group discussions among 
respondents were held following the convention of the National Asso- 
ciation at which prices and ways and means of how to meet this in- 
creased operational cost were the subject. In these groups specific 
changes in quantity brackets were discussed. 

The hearing examiner found the facts to be substantially as briefly 
recited above and further found as an ultimate fact that, within one 
to five months subsequent to the September meeting, price list order 
blanks issued by respondents (both manufacturers and distributors) 
showed increases from an identical level to a new and increased iden- 
tical level. In this connection, the hearing examiner reviewed the 
evidence bearing upon the activities and discussions at the September 
gathering and for details in that connection reference is made to his 
initial decision. 

The new, and uniform, price list promulgated subsequent to the 
September 1948 discussions was as follows: 


65¢ each for 1 to 19 boxes 

60¢ each for 20 to 49 boxes 

55¢ each for 50 to 99 boxes 

50¢ each for 100 boxes and over. 


APPEAL OF COUNSEL SUPPORTING COMPLAINT 


Counsel in support of the complaint has appealed from that part of 
the initial decision wherein the hearing examiner in effect dismissed 
the complaint as to distributor respondents by granting motions to 
that end filed by those respondents. Specifically, in this appeal, ex- 
ception is taken to Paragraph 14 of the initial decision and, inci- 
dentally, to the form of order to cease and desist, insofar as it fails to 
include the distributor respondents. 

Paragraph 14 of the initial decision, to which counsel supporting 
the complaint excepts, in substance is a finding that the facts dis- 
closed in the record raise a reasonable inference that there was, on 
the part of distributor respondents, no understanding or agreement 
upon prices or quantity brackets at which greeting card boxes would 
be sold. 

There is in the record evidence that manufacturing respondents sell 
to each other and to all distributor respondents who, in turn, also 
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purchase from each other. Both distributor respondents and manu- 
facturing respondents, in competition with each other, sell through 
“direct selling agents.” While the record discloses no formal an- 
nouncement to that effect, it is well understood in the industry that 
a manufacturer will not sell to a distributor who resells to direct sell- 
ing agents at prices less than the manufacturer sells to direct selling 
agents. If the distributors did sell for prices under those of the 
manufacturers, the former, it is obvious, would have no source of 
supply. It follows that, of necessity, distributors must maintain the 
same resale prices to direct selling agents as the manufacturers do. 

The inference of agreement on the part of distributors, if any such 
inference be considered as reasonably arising from testimony regard- 
ing the September 1948 events, is, in our opinion, dissipated by the 
complete lack of any necessity for such agreement. The distributor 
respondents had no alternative but to maintain the resale prices to 
direct selling agents that they did, in order to remain in business. 
The hearing examiner has weighed the evidence on this score, includ- 
ing the demeanor of witnesses testifying before him, and found no 
agreement by distributor respondents. On the whole record we agree 
with him that the economic picture, in the circumstances peculiar to 
this industry, supports the conclusion. The exceptions taken in this 
connection must fall and the appeal of counsel supporting. the com- 
plaint should be denied. 


/ 


RESPONDENTS’ APPEAL IN TOTO 
(a) Assignments of Error 


Respondents assign as error the hearing examiner’s refusal t) adopt 
seven specific proposed findings and the conclusions of law submitted 
by respondents. Respondents also except, in whole or in part, to cer- 
tain designated paragraphs of the initial decision. 

At the outset respondents contend that the examiner erred in re- 
fusing to adopt findings concerning the weight and effect to be given 
to the testimony of a disinterested witness (Sugden) that no agree- 
ment was entered into by respondents at their discussions in Septem- 
ber, 1948. ‘The law is well settled that no formal agreement is neces- 
sary to constitute an unlawful conspiracy. In circumstances where, 
as here, identical prices were charged by competitors after the holding 
of meetings at which prices were discussed, the hearing examiner was 
fully justified in concluding that a conspiratorial price agreement did 
in fact exist. The testimony of the witness relied upon as a basis for 
the contrary finding proposed by respondent was wholly insufficient 
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to overcome this inference, and the hearing examiner’s refusal to adopt 
such finding cannot be said to have been erroneous. Respondents’ 
assignment of error in this respect, accordingly, is overruled (Respond- 
ents’ Appeal Brief, Point III). Our ruling here is equally applicable 
to respondents’ assignment of error on the hearing examiner’s part | 
in refusing to adopt findings that there is no evidence of any agree- 
ment, understanding or planned common course of action as to prices, 
terms or conditions of sale, including uniform quantity discount 
brackets to dealers. This assignment of error (Respondents’ Appeal 
Brief, Point IX) also is overruled. 

Respondents further contend it was error for the hearing examiner 
to refuse to adopt proposed findings to the effect that (a) price 
uniformity existed prior to the alleged conspiratorial meeting in Sep- 
tember, 1948; (b) that usually and normally the dealer prices of each 
publisher legitimately were available to other publishers prior to the 
printing of price lists each new season; and (c) that Doehla Greeting 
Cards, Inc. was the largest publisher in the direct selling field, the 
first to announce dealer prices each season, and that other publishers 
awaited such announcement before establishing their own dealer 
prices. If, in fact, the uniformity in respondents’ price lists subse- 
quent to September 1948, was the result of an agreement and under- 
standing as to prices, it makes no difference what the pre-existing 
circumstances were as to price uniformity, availability of competitors’ 
prices, Doehla’s predominant size in the industry, etc. Proposed find- 
ings on the enumerated points, therefore, were immaterial in the face 
of the hearing examiner’s finding that unlawful combination did 
obtain. We conclude, and find, that the hearing examiner correctly 
refused to adopt these proposed findings (Respondents’ Appeal Brief, 
Points IV, V and VI). 

Respondents except to the hearing examiner’s characterization of 
the increase in quantities required to be purchased in order to qualify 
for discounts as an “increase in price.” If this characterization of 
the uniform changes in quantity discount schedules by manufacturing 
respondents is subject to the interpretation placed upon it by respond- 
~ ents—that in all instances after 1948 all purchasers of all quantities 
were required to pay increased prices—it is probably inaccurate. If 
that is what it means, then to that exent respondents’ exception prob- 
ably is well taken. If however, as the Commission understands it, 
the characterization of the change as an “increase in price” means that 
purchasers of given quantities before 1948 had to pay increased prices 
after 1948 on the same quantities (except in the case of purchasers in 
quantities of from 1 to 9 boxes and from 20 to 24 boxes), then the 
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characterization is both accurate and appropriate. The Commission 
so interprets the term “increase in price.” 

In this same connection respondents also assign as error the hearing 
examiner’s failure to adopt Doehla’s proposed Finding 39 (a) to 
the effect that the increase in the minimum number of boxes of greet- 
ing cards required to be purchased in order for dealers to qualify 
for the maximum discount did not result in any dealer paying any 
more than he had under the previous schedule, provided such dealer 
ordered somewhat larger quantities than he had previously, except 
that the smallest dealers, who buy 9 boxes or less per order and dealers 
who purchased from 20 to 24 boxes per order, encountered no in- 
crease whatever. While this proposed finding may be considered as 
stating the facts, these facts do not upset nor disturb the conclusion 
that there had been a conspiratorial tampering with the quantity pur- 
chase schedule. It is thus apparent that the hearing examiner’s re- 
jection of this proposed finding was in nowise prejudicial. 

In view of the foregoing, respondents’ exception is denied and its 
assignment of error in this connection is overruled (Respondents’ Ap- 
peal Brief, Point VII). 

Respondents contend also that the hearing examiner erred in refus- 
ing to adopt a finding to the effect that Doehla’s parcel post cost for 
1949 increased 12% on the per dollar of sales basis and 13.5% per 
box sold basis over 1948 costs. In the initial decision it is clear that 
the hearing examiner fully considered the evidence adduced with rela- 
tion to this proposed finding, weighed it and expressly found that 
“Evidence of operational costs * * *, in the form in which it was 
presented, being by conjecture or forecast based on past averaging, 
fell far short of producing or justifying the price increase made in 
1949.” On the record as made the hearing examiner was justified in 
rejecting this proposed finding as “unreliable.” In our opinion, the 
pertinent evidence based as it is on conjecture and forecast projected 
on past averaging was inconclusive, speculative and, therefore, un- 
reliable. We so find (Respondents’ Appeal Brief, Point Vill). 


(b) Respondents’ Exceptions 


We turn now seriatim to respondent’s exceptions which are directed 
to the whole, or part, of specific paragraphs of the hearing examiner’s 
initial decision. 

Respondents except to the hearing examiner’s statement in Para- 
graph 4 of the initial decision to the effect that manufacturers pur- 
chase greeting cards from each other to make up box assortments. A 
correct statement would be that manufacturers purchase bowed assort- 


ARTISTIC CARD PUBLISHING CORP. ET AL. 1099 
1083 Appeal 


ments of cards from each other to fill out their various lines for resale. 
Technically, this objection is well taken and the exception is granted 
without, however, changing the result herein (Respondents’ Appeal 
Brief, Point XI). 

Respondents except to the following part of Paragraph 5 of the 
initial decision : 

“Distributor respondents have been * * * purchasing greeting cards 
in boxes from manufacturers thereof, including those named in Para- 
graph 1 hereof, to the extent of 80 percent of their requirements or 
more * * * 9 

The contention is that, as written, this gives rise to a misconception. 
Obviously, as stated by respondents, what was meant was that these 
distributors purchase 
“+ * * oreeting cards in boxes from manufacturers thereof named 
in Paragraph 1 hereof, to the extent of 80 percent of their require- 
ments or more * * *.” 

The hearing examiner recognized this in the last sentence of Para- 
graph 13 of his initial decision where he found: 

“The record reveals that from 80 to 95 percent of purchases of these 
respondent distributors are made from the four manufacturing re- 
spondents * * *.” 

We grant this exception, noting, however, that such action does not 
affect our ultimate disposition of the appeals herein (Respondents’ 
Appeal Brief, Point XII). 

Respondents except to Paragraph 6 of the initial decision to the 
extent it states respondent-publishers are not in competition with each 
other. We think the record discloses that, except for the agreement 
and understanding found by the hearing examiner to exist, the manu- 
facturing respondents would be in competition with each other price- 
wise. The ultimate fact found, however, is that through agreement 
and understanding price lists issued by respondents showed increases 
from an identical level in 1948 to a new and increased identical level 
in 1949. Respondents may be considered to have remained on a com- 
petitive basis insofar as service and quality, among other things, are 
involved, but not as to price. Respondents’ exception in this respect 
is denied (Respondents’ Appeal Brief Point XIII). 

Respondents except to the second sentence of Paragraph 9 of the _ 
initial decision reading as follows: 

“Another direct seller present at this meeting testified that the price 
list he subsequently came out with had the same quantity brackets as 
were discussed at the meeting.” 


1100 FEDERAL TRADE COMMISSION DECISIONS 
Appeal 51 FE. 0: 


It is respondents’ contention here that the hearing examiner intended 
to refer to a “Publisher-Respondent” rather than to a “direct seller”; 
that what the examiner has done is to take the testimony of a distrib- 
utor and make it appear as testimony of a publisher as a basis for his 
ultimate conclusion of conspiracy. 

The term “direct seller” is used in the industry to describe a “pub- 
lisher-respondent.” The initial decision * so finds with regard to re- 
spondent White Plains Greeting Card Corp. and the hearing examiner 
had reference to the testimony of Thomas Doran of Thomas Doran 
Co., a division of manufacturing respondent White Plains, who testi- 
fied that he was a manufacturer of greeting cards as well as a dis- 
tributor * and that the price list he subsequently came out with had 
the same quantity brackets as were discussed at the meeting.” Re- 
spondents’ exception on this point is, therefore, without merit and is 
denied (Respondents’ Appeal Brief, Point XIV). 

Respondents except to the first sentence in Paragraph 11 of the 
initial decision which concludes that record evidence of the fact that 
prices were discussed in the September, 1948, groups, plus the estab- 
lished fact that prices subsequently actually were increased uniformly 
from one identical level to a new identical level, “Without more” 
clearly establishes that an understanding existed to agree on prices 
to be charged direct selling agents. ; 

Respondents except to use of the phrase “Without more” by the 
hearing examiner and contend he had no right to conclude there was 
nothing more, by way of evidence, relevant to the inference of con- 
spiratorial price agreement. Respondents, in this regard, rely prin- 
cipally on the testimony of Sugden, a disinterested witness, and upon 
the related contentions made in connection with their Point III at- 
tacking the hearing examiner’s refusal to adopt findings as to the 
weight and effect of Sugden’s testimony that no agreement was entered 
into at the September, 1948, meeting. 

We have already determined above that in the circumstances dis- 
closed by the record the hearing examiner correctly concluded that an 
unlawful conspiratorial price agreement existed and that the re- 
jection of the respondents’ proposed finding to the contrary was not 
erroneous. Respondents’ exception to the phrase “Without more” and 
its concomitant inference that there was collusive price agreement must. 
therefore, be denied (Respondents? Appeal Brief, Point XV). 

Respondents except to Paragraph 16 of the initial decision which in 
substance is a finding that since the inference of agreement among the 


Initial Decision, Paragraph 1 (d). 
® Transcript 138. 
™ Transcript 142. 
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four manufacturing respondents had not been refuted nor explained, 
the latter, therefore, “did enter into an agreement or understanding 
between and among themselves to fix the prices, terms and conditions, 
including uniform identical quantity brackets for pricing purposes of 
the boxed greeting cards which they sold.” Our rulings above on re- 
spondents’ assignments of error (Respondents’ Appeal Brief, Points 
ILI, IV, V, VI and IX) adequately dispose of this exception to Para- 
graph 16 of the hearing examiner’s initial decision and it is denied 
(Respondents’ Appeal Brief, Point XVI). 

Respondents have appealed generally from the initial decision and 
generally from the hearing examiner’s action on their proposed find- 
ings. They, the respondents, have termed this their “Appeal from the 
Initial Decision in toto.” Our rulings so far dictate respondents’ 
appeal “én toto” should be denied. . 


RESPONDENTS’ APPEAL IN THE ALTERNATE FROM FORM OF ORDER 


Having disposed of respondents’ appeal in toto from the initial 
decision we now turn to respondents’ appeal from the form and sub- 
stance of the hearing examiner’s order to cease and desist. This 
portion of respondents’ appeal is in two parts. 

First, it is contended by'respondents that the hearing examiner acted 
improperly and unjustifiably in including within the ambit of the 
order to cease and desist “the officers, agents, employees and representa- 
tives of each of them [corporate manufacturing respondents].” Re- 
spondents cite in support of this contention the decision of the United 
States Court of Appeals for the Seventh Circuit in the Reynolds 
Tobacco Co. case® that the Commission’s inclusion of “officers, agents 
and employees” in an order to cease and desist was unjustified. 

Subsequent to that decision, we held in the matter of Hato Company, 
Inc? that the decision of the United States Supreme Court in the 
Regal Knitwear Co. case” “fully disposes of the issue in this matter, 
until such time as the Supreme Court shall speak further on the 
question.” The Supreme Court has not ruled further and no compel- 
ling argument has been presented here that persuades us to reverse the 
Hato Company, Inc. decision. The hearing examiner was correct in 
ruling that the order herein should run against the “officers, agents, 
employees and representatives” of the corporate manufacturing re- 
spondents. Respondents’ appeal from this ruling, accordingly, should 


be denied. 


8 Reynolds Tobacco Co. v. F. T. C., 192 F. 24535 (1951). 
29 In the Matter of Hato Company, Inc., et al., Docket No. 5807 (Decided October 6, 1952). 


10 Regal Knitwear Oo. v. N. L. R. B., 325 U. S. 9 (1945). 
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Secondly, we turn to the respondents’ appeal from the hearing ex- 
aminer’s failure to include saving clauses in the order to cease and 
desist so as properly to limit its scope. Respondents did not request 
the hearing examiner for the inclusion of these exclusionary provisos. 
The proposition was, however, incorporated in their appeal brief and, 
although not pressed in oral argument before us, will be disposed of 
here for the record. 

Respondents seek inclusion in the order of three provisions which, 
in effect, would assure that the inhibitions of the order shall not be 
construed to prohibit: 

(1) Agreements on prices, terms, or conditions of sale independently 
offered and accepted by a buyer and a seller when such agreements 
are-bona fide and are not made for the purpose nor have the effect of 
restraining competition; 

(2) The maintenance of a bona fide relationship between principal 
and agent; 

(8) Agreements, discussion or other action between a corporate re- 
spondent and its officers, or between a corporate respondent and its 
subsidiaries or affiliates relating solely to the business of such corpo- 
rate respondent and its subsidiaries and affiliates, “when not for the 
purpose or with the effect of restricting competition.” 

Respondents argue that-such provisos are necessary because the part 
of the order immediately preceding the enumeration of inhibited ac- 
tivities forbids: 


“* * * any planned common course of action, understanding, agree- 


ment, combination, or conspiracy between any two or more of said 
respondents and another, or others not parties hereto * * *,* 


and state that the purpose of such provisos is to protect the rights of 
individual respondents to carry on their normal business relation- 
ships. 

We believe the provisos sought to be included in the alternative in 
the order to cease and desist herein are unnecessary. This question 
of the inclusion of such provisos in Commission orders was dealt with 
by the Seventh Circuit Court of Appeals in the case The Milk and Ice 
Cream Can Institute et al. v. F. 7. C2* where it was sought to amend 
a Commission order by inserting a proviso permitting respondents to 
do independently that which they were enjoined from doing conspira- 


torially or by agreement. On the precise problem presented here 
the Court there said: eb @ 


4152) F, 2d 475 (C. C. A. 7, 1946). 
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“It is argued, among other things, that the order prohibits lawful 
action, disassociated from a conspiracy to fix prices, that it is indefi- 
nite in its terms and that it is susceptible of the construction that it 
prohibits independent action by petitioners. We are convinced from a 
study of the order that there is little, if any, merit in the criticism made 
concerning it. The order provides that respondents (petitioners here) 
‘do forthwith cease and desist from entering into, continuing, coop- 
erating in, or carrying out any planned common course of action, 
mutual agreement, understanding, combination, or conspiracy between 
and among any two or more of said respondents or between any one or 
more of said respondents and others not parties hereto, to do or per- 
_ form any of the following acts or practices’ * * * It will be noted 

that each of the prohibited acts is directed solely at price fixing in 
connection with an agreement or conspiracy. It is not a valid criticism 
to say that they are enjoined from the activities mentioned when used 
independently or even by an agreement unrelated to the price struc- 
ture. The Commission in its brief concedes what we think is obvious: 
‘Tt is wholly unnecessary that the order be amended so as to expressly 
reserve to petitioners their rights of independent action. They have 
those rights regardless of the order and those rights would not be 
changed or protected in the least by adding such a proviso. The time 
when such questions should properly be determined is not in connec- 
tion with the present consideration of the order but whenever the order 
is alleged to have been violated by a given set of facts. If those facts 
embody a condition of independent action it will be a perfect defense. 
The Commission knows as well as petitioners that no violation of the 
order in its present form can be established by any showing of inde- 
pendent action * * *.’” (Italics provided.) 
For the reasons stated by the Court above, respondents’ appeal in 
this regard here should be denied. 


CONCLUSION 


We have fully considered the entire record herein, including the 
transcript of hearings, exhibits, briefs of both parties and oral argu- 
ment of counsel before the Commission. 

For the reasons hereinabove stated, we conclude that the hearing 
examiner’s initial decision is correct, that the appeal therefrom of 
counsel in support of the complaint and the appeal of respondents, 
Artistic Card Publishing Corp., Artistic Card Company, Inc., Chilton 
Greetings Company, Doehla Greeting Cards, Inc. and White Plains 
Greeting Card Corp., from the initial decision, together with the ex- 
ceptions and assignments of error thereto filed by both sides, includ- 
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ing the said respondents’ assignment that the hearing examiner erred 
in refusing to adopt their proposed conclusions of law, are without 
merit (except as hereinabove noted in some minor respects) and that 
such appeals should be, and they hereby are, denied. Accordingly, 
the initial decision of the hearing examiner will be affirmed and appro- 
priate order will be entered. 

Commissioner Howrey did not participate in the foregoing for the 
reason that he did not hear oral argument herein. 


FINAL ORDER 


This matter having come before the Commission on appeals from 
the hearing examiner’s initial decision filed by counsel in support of 
the complaint and on behalf of respondents Artistic Card Publishing 
Corp., Chilton Greetings Company, Doehla Greeting Cards, Inc., 
White Plains Greeting Card Corp., and Artistic Card Company, Inc. ; 
and the matter having been heard on briefs and oral arguments; and 
the Commission having rendered its decision denying the appeals and 
affirming the initial decision: 

It is ordered, That the aforesaid respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with the order contained in said initial 
decision. 

Commissioner Howrey not participating for the reason that he did 
not hear the oral argument. 
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Opinion 


In THE MATTER OF 
CROWN ZELLERBACH CORPORATION 
ORDER AND OPINION 
Docket 6180. Complaint, Feb. 15, 1954—Order, May 16, 1955 


Interlocutory order in Sec. 7, Clayton Act, proceeding denying the appeal of 
counsel supporting the complaint from the hearing examiner’s order sustain- 
ing respondent’s objections to the receipt into evidence of Commission’s 
Exhibit 62 for identification, and remanding the case for further proceedings ; 


Holding also 
I. That said Exhibit 62, the tabulation or survey of sales of coarse paper before 
and after the challenged acquisition of a competitor, was not objectionable 


as hearsay ; and 
II. That the Commission’s order of Jan. 18, 1955, was unnecessarily restrictive, 


and in lieu thereof 

Ordering that the work papers used in compiling aforesaid survey be made 
available to respondent at the discretion of the hearing examiner, with the 
provision that no information that could be identified with the reporting 
companies should be admitted into the public record. 


Before Ur. Earl J. Kolb, hearing examiner. 

Mr. L. E. Creel, Jr., Mr. J. Wallace Adair, Mr. Dwight L. Carhart 
and Mr. William R. MaHanna for the Commission. 

Mr. Philip 8. Ehrlich and Mr. Philip 8. Ehrlich, Jr., of San Fran- 
cisco, Calif., and Sullivan & Cromwell, of New York City, for the re- 


spondent. 
OPINION OF THE COMMISSION 


By Gwynne, Commissioner: 

This is an interlocutory appeal by counsel supporting the complaint. 
The questions involved have to do with a tabulation identified as Com- 
mission’s Exhibit 62. 

The complaint charges respondent (which is engaged in the business 
of producing and selling pulp, paper and paper products) with viola- 
tion of Section 7 of the Clayton Act in connection with the acquisition 
of St. Helens Pulp & Paper Co. Subsequent to the issuance of the 
complaint, the Federal Trade Commission, by resolution, authorized 
the Bureau of Economics to collect data, ascertain market characteris- 
tics, and prepare statistical compilations for use in this proceeding. 

At the hearing Dr. Irston R. Barnes, an economist of the Federal 
Trade Commission in charge of developing the economic work relat- 
ing to Section 7 matters, testified that he had charge of the carrying 
out of the above resolution and he related in detail various steps taken 
under his supervision. He testified in substance that St. Helens had 
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reported 98% of its sales in the Western and Pacific States were con- 
verters and jobbers. Questionnaires were prepared classifying the 
various papers formerly manufactured and sold by St. Helens into 
certain specified types. The questionnaires to converters classified the 
products into eight types of coarse paper; those to jobbers covered six 
types of coarse paper and three types of coarse paper products. Both 
jobbers and converters were instructed to show the dollar volume of 
such purchases from each named supplier of such products for specified 
periods of time, both before and after the acquisition. If the com- 
pany’s records did not supply prices on the product basis specified in 
the report, estimates based on company records were to be used. The 
list of jobbers and converters was made of from St. Helens’ sales book, 
from respondent’s sales analysis, from Lockwood’s Directory of the 
Paper & Allied Trades for 1953 and from other sources. Some whole- 
sale grocers were also included. Answers to the questionnaires were 
required to be certified by an officer of the corporation. Reports re- 
ceived were tabulated both as to dollar volume and percentage of ag- 
gregate sales by each supplier shown in the reports. 

At the conclusion of the direct testimony of Dr. Barnes, the tabula- 
tion (Commission’s Exhibit 62) was offered in evidence. Respond- 
ent objected on the ground that the basic material on which the survey 
was based had not been made available for cross-examination. The 
Hearing Examiner ruled that unless the material were made avail- 
able, it would be necessary to sustain the objection. At that point 
an adjournment was taken and counsel supporting the complaint took 
up with the Commission the matter of authorizing the respondent 
to make some examination of the reports. 

On January 18, 1955, the Commission directed the Bureau of Eco- 
nomics to transmit the records to the Bureau of Litigation with au- 
thority to make the data available to counsel for respondent under 
the following conditions: 

“(1) It shall be made available to such counsel in the Washington 
Office of the Commission solely for inspection and for use during the 
examination of the witness or witnesses who received and edited the 
replies and compiled the Survey. No information secured on FTC 
forms EE-1 or KE-2 that can be identified with reporting companies 
shall be admitted into the public record for any purpose. 

“(2) The Survey documents shall not be removed from the Wash- 
ington Office of the Commission. An employee of the Commission 
familiar with the records shall have custody of same at all times dur- 
ing the inspection or other use thereof. He shall have full respon- 
sibility for the preservation of such records and shall cooperate with 
and assist those using them ” 


Sh 
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Respondents insisted that the disclosure permitted under the Com- 
mission’s order was inadequate, which view was sustained by the Hear- 
ing Examiner and he entered an order “that the objections of the 
respondent to Commission’s Exhibit 62 for identification be sustained.” 

The questions involved are (1) Is the tabulation (Commission’s 
Exhibit 62) admissible in evidence as an exception to the hearsay 
rule? (2) Are the limitations placed by the Commission on respond- 
ent’s examination of the questionnaires such as to deny it a fair trial ? 

In the general discussion on hearsay in Wigmore on Evidence, 3rd 
edition, Volume V, Section 1420 and following, the distinguished 
author says: “The purpose and reason of the hearsay rule is the key 
to the exceptions to it.” He points out that cross-examination “is, 
beyond any doubt, the greatest legal engine ever invented for the 
discovery of truth * * *, The theory of the rule is that the many 
possible sources of inaccuracy and untrustworthiness which may lhe 
underneath the bare, untested assertion of a witness can best be 
brought to light and exposed, if they exist, by the test of cross- 
examination. But this test * * * may in a given case be superfluous; 
that is, not needed or impossible of employment. * * * If a state- 
ment has been made under such circumstances that even a skeptical 
caution would look upon it as trustworthy (in the ordinary sense), 
in a high degree of probability, it would be pedantic to insist on a 
test whose chief object is already secured.” 

Wigmore concludes that a consideration of two principles has been 
responsible for most of the hearsay exceptions. These principles are, 
first, the circumstantial probability of trustworthiness and, second, 
the necessity for the evidence. 

Thess principles have been considered and applied in a great variety 
of cases, many of which are cited in the briefs. For example, tabula- 
tions or surveys made by a competent witness have been admitted in 
evidence where the tabulations were made from evidence already 
properly in the case. U.S. v. Grayson, 1948, 166 F. 2d 863; Harper 
v. U. S., 1944, 148 F. 2d 795; U.S. v. Feinberg, 1944, 140 F. 2d 592. 
In some cases tabulations or audits have been admitted, even though 
the records or data on which the exhibits were based were not formally 
in evidence but were available for examination. Northern Pacific 
Railway Company v. Keyes, 1898, 91 Fed. 47 and Butler v. U. S., 1951, 
53 F, 2d 800. 

Another type of case has to do with surveys based on consumer 
opinion. As example is U. S. v. 88 Cases, More or Less, Containing 
Bireley’s Orange Beverage, 1951, 187 F. 2d 967, which was a libel 
proceeding under the Food, Drug and Cosmetic Act. There, the court 
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admitted surveys covering answers given by 3,539 individuals to ques- 
tions prepared by the government. These questions concerned con- 
clusions drawn by the individuals (based on certain advertising) as to 
the contents of the product in question. Other cases commenting on 
the admissibility and value of this type of evidence are Bristol-Myers 
Company v. F. T. C., 1950, 185 F. 2d 58; Gulf Oil Corporation vy. F.T. 
C., 1945, 150 F. 2d 106; Rhodes Pharmacal Company v. F. T. C., 1958, 
208 F. 2d 382. In the latter case the court said “Obviously, the value 
of a survey depends upon the manner in which it is conducted, whether 
the techniques used were slanted or fair.” In none of the cases does 
it appear that the individuals whose opinions were collected were 
available for cross-examination. 

Some of the language in Elgin National Watch Company v. Elgin 
Clock Company, 1928, 26 F. 2d 376, seems to indicate a view contrary 
to that expressed in the above cases. There, a petition was filed for 
an injunction restraining defendant from using “Elgin” in connection 
with its products. Plaintiff, relying on equity rule 48, asked permis- 
sion to file an affidavit of Arthur Lynn, based on answers to question- 
naires mailed to many retail jewelers. Questionnaires asked not only 
for the opinions of the individual jewelers as to the impressions made 
by the word “Elgin” but also asked what the opinions of the jewelers’ 
customers were. The court’s conclusion seems to have been based 
largely on its opinion of the purpose and meaning of equity rule 48. 

In addition to the public opinion or consumer surveys, the courts 
have also admitted in evidence tabulations of factual data, which data 
was gathered by numerous persons not available for cross-examina- 
tion. In U. 8. v. Aluminum Company of America, 1940, 85 F. Supp. 
820, one of the issues concerned bauxite deposits in Arkansas. Ex- 
hibit 1684 was a tabulation made by a witness of facts shown by the 
records of the drillings of 605 test holes. The court ruled against 
the government’s claim that the individual and numerous drillers 
should be called to testify as to what each had learned in his separate 


drilling operations. The court overruled the objections that the. 


offered exhibit was hearsay. The drillings had not been done for the 
purposes of the law suit. It also appeared that it had been the general 
custom to accept such test hole reports as correct without calling the 
makers to verify them. Powhatan Mining Company, et al v. I ches, 
1941, 118 F. 2d 105, involved an application to the Bituminous Coal 
Division of the Department of Interior for changes in minimum coal 
prices. The Director of the Division admitted in evidence 25 pages 
of tabulations based upon invoices filed with the Division under Sec- 
tion 4, I1(a) of the Bituminous Coal Act, purporting to show the 


ee 
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prices of coal of similar quality sold to one of the largest consumers 
in the district. Section 4, II(a) provided “All code members shall 
report all spot orders to such statistical bureau hereinafter provided 
for as may be designated by the Commission and shall file with it 
* * * copies of all invoices * * *. All such records shall be held by 
the statistical bureau as the confidential records of the code member 
filing such information.” The court held that the tabulations were 
admissible under the liberal rules applicable to administrative hear- 
‘ings and that the exhibit was not hearsay. 

American Employers Insurance Company v. Roundup Coal Mining 
Company, 1934, 73 F. 2d 592, was an action to recover on a fidelity 
bond because of fraud and embezzlement of an employee, Bunker. 
One claim was that Bunker embezzled money received from the com- 
pany’s customers and failed to credit such payment on the books. Ex- 
hibit 65 was made up by an auditor from replies to letters to various 
customers, in which replies was set out what purported to be the true 
status of the individual accounts. The exhibit was held to be “not 
only hearsay, but also made up of a series of self-serving declarations.” 
Thus, it appears that the showing of the circumstantial probability 
of trustworthiness was unsatisfactory nor was there adequate show- 
ing of the necessity for the evidence. In fact, it appears that the evi- 
dence, even if admitted, would have had no direct bearing on the real 
question at issue. 

Concerning the second principle, that is, the necessity for the evi- 
dence, Wigmore points out that necessity, in one form or another, 
is found in all the hearsay exceptions. Wigmore on Evidence, Vol- 
ume V. Section 1630. In applying this principle, Wigmore recom- 
mends a reasonable and practical approach as is shown by the fol- 
lowing statement from U. S. v. Aluminum Company of America, 35 
Fed. Supp. 820 at 823: 

“Tn effect, Wigmore, says that, as the word necessity is here used, 
it is not to be interpreted as uniformly demanding a showing of total 
inaccessibility of firsthand evidence as a condition precedent to the 
acceptance of a particular piece of hearsay, but that necessity exists 
where otherwise great practical inconvenience would be experienced 
in making the desired proof (Wigmore, 3rd Ed., Vol. V. sec. 14215 
Vol. VI, sec. 1702). As will be seen by scrutinizing the cases cited 
above as being in accord with or supporting the Merriam case, it is 
inconceivable that what the courts whose decisions control in this 
court have said can properly be construed as requiring that physical 
inability be shown in order to establish the type of necessity which 
constitutes one of the conditions precedent for using hearsay. If it 
were otherwise, the result would be that the exception created to the 
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hearsay rule would thereby be mostly, if not completely, destroyed.” 

This matter of necessity for the evidence has been emphasized par- 
ticularly in antitrust cases, where the inquiry often takes a wide range. 
In commenting on this fact, the court in UV. S. v. Minnesota Mining 
and Manufacturing Company, 1950, 92 Fed. Supp. 947, said at 
page 948: 

“Relevant political and economic facts can be presented to the court 
in an informal way. It is not necessary to comply with those minimal 
standards of evidentiary competence suitable for the proof of other 
types of facts, even in the comparatively loose procedure commonly 
followed in an anti-trust case where the government seeks an injunc- 
tion. Cf. U.S. v. U. 8. Machinery Corporation, D. C. 89 Fed. Supp. 
349. It is sufficient that the economic and political facts come from 
published sources recognized as authoritative, persuasive or reliable 
by the profession of economists and political scientists, and if the 
publications are presented at a time and in a manner which give the 
adverse party adequate opportunity to examine, to challenge, to rebut 
and to argue upon them.” 

See also Cub Fork Coal Company v. Glass Com pany, 1927, 19 F. 2d 
273. 

In applying these two tests of admissibility in the instant case, con- 
sideration must be given to the statute under which the data was col- 
lected and tabulated. Section 6 of the Federal Trade Commission 
Act provides: 

“That the commission shall also have power— 

“(a) To gather and compile information concerning, and to investi- 
gate from time to time the organization, business, conduct, practices, 
and management of any corporation engaged in commerce, excepting 
banks and common carriers subject to the Act to regulate commerce} 
and its relation to other corporations and to individuals, associations, 
and partnerships. 

“(b) To require, by general or special orders, corporations engaged 
In commerce, excepting banks, and common carriers subject to the 
Act to regulate commerce, or any class of them, or any of them, re- 
spectively, to file with the commission in such form as the commis- 
sion may prescribe annual or special, or both annual and special, re- 
ports or answers in writing to specific questions, furnishing to the 
commission such information as it may require as to the organiza- 
tion, business, conduct, practices, management, and relation to other 
corporations, partnerships, and individuals of the respective corpora- 
tions filing such reports or answers in writing. Such reports and 
answers shall be made under oath, or otherwise, as the commission 
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may prescribe, and shall be filed with the commission within such 
reasonable period as the commission may prescribe, unless additional 
time be granted in any case by the commission.” 

“(f) To make public from time to time such portions of the in- 
formation obtained by it hereunder, except trade secrets and names 
of customers, as it shall deem expedient in the public interest; and 
to make annual and special reports to the Congress and to submit 
therewith recommendations for additional legislation; and to provide 
jor the publication of its reports and decisions in such form and man- 
ner as may be best adapted for public information and use.” 

Section 10 of the Act provides: 

“Any person who shall willfully make, or cause to be made, any 
false entry or statement of fact in any report required to be made 
under this Act, * * * shall be deemed guilty of an offense against 
the United States, and shall be subject, upon conviction in any court 
of the United States of competent jurisdiction, to a fine of not less 
than $1,000 nor more than $5,000 or to imprisonment for a term of 
rot more than three years, or to both such fine and imprisonment.” 

As against the required trustworthiness and necessity, respondent 
urges, among other things: that the surveys were conducted by mail; 
that they were made after complaint was issued and for purposes of 
this litigation; that Dr. Barnes, while a trained economist, is not an 
expert in the paper business; that the classification of products was 
not correct; that the method of selecting customers (particularly those 
of respondent and St. Helens Pulp & Paper Co.) was unfair and would 
result in biased answers; that the persons supplying the evidence are 
not available for cross-examination. 

These are all matters which may be inquired into and evaluated at 
the proper time. They have to do with the weight of the evidence 
rather than its admissibility. Dr. Barnes’ testimony, already in the 
record, sets out the steps taken to insure the accuracy of the data sought 
under Section 6 of the Federal Trade Commission Act. One of the 
developments of our complex economic life is the increase in the use of 
information of this character, both by government and business. The 
personal property tax system of many States relies on data collected by 
officials and certified by the individual taxpayer to be correct. Tabula- 
tions of this data so collected are later used by boards in equalizing 
taxes between governmental subdivisions. The use of information col- 
lected by the Census Bureau is another example. Surveys made by 
independent organizations on a variety of subjects are used and relied 
upon in the field of business. Such a survey was considered admissible 
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and as having probative value in the matter of Pillsbury Mills, Inc., 
Docket No. 6000. x ; 
It is our conclusion that Commission’s Exhibit 62 is not subject to the 
objection that it is hearsay. 
II 


The second question (and the one immediately before us) has to do 
with the limitation placed by the Commission on the use of the date 
upon which Exhibit 62 was based. 

Many of the cases already cited have also considered this question. 
In Powhatan Mining Company, et al. v. Ickes, the Director did not al- 
low an inspection of the invoices on which the tabulations were based, 
because he considered them confidential. The court pointed out that 
the information secured under Section 4, II (a) was not confidential 
in this type of proceeding, and that the disclosure should have been 
made, in the interest of a fair hearing. Northern Pacifie Railway 
Company v. Keys, 91 Fed. 47, was a suit involving the fixing of rail- 
way rates by a State board of railway commissioners. A large num- 
ber of tables were prepared in the accounting departments of several 
railroads affected showing the amount of business done for a certain 
period. The work was done by 40 or 50 clerks under the direction of the 
heads of the departments who were called as witnesses. The court held 
that it was not necessary to call the clerks to testify as to the correctness 
of the tables as each clerk made but a part of them, but it was sufficient 
if the records from which the computations were made were placed 
at the disposal of the opposing party for examination. Augustine v. 


Bowles, 1945, 149, F. 2d 93, was an action by the Administrator of the — 


OPA. for treble damages for violation of the Emergency Price Con- 
trol Act. Exhibit 11 was a compilation showing overcharges made 
_ by Augustine in the sale of meats to wholesale grocers. An OPA 
investigator, Ortland, obtained the original invoices of sales from 
Augustine, had another investigator prepare the tabulation listing 
customers sales, prices, etc. Ortland, alone, was called and testified he 
only “spot checked” a certain number of invoices. All the invoices, 
however, were made available at the trial for examination by Au-: 
gustine and the tabulation was held admissible. 

The general purport of these decisions is that cross-examination isa 
valuable right and should not be restricted beyond the actual necessi- 
ties of a particular case. We believe that the order of the Commission 
of January 18, 1955, was unnecessarily restrictive. It is ordered that 


the said order be withdrawn and the following is adopted in lieu 
thereof : 


ee 
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For the purposes of this litigation the basic information collected 


by the Bureau of Economics pursuant to Commission resolution of 


May 6, 1954, and the work papers used in compiling the Survey of 


_ Western Converters and Jobbers of Certain Coarse Paper and Paper 


Products shall be made available to respondent and its counsel, at such 
reasonable times and places as may be determined by the hearing ex- 
aminer. No information secured on FTC forms EE-1 or EE-2 that 
can be identified with reporting companies shall be admitted into the 
public record for any purpose. 

The case is remanded to the Hearing Examiner for further proceed- 
ings in accordance with this opinion. 


ORDER RULING ON INTERLOCUTORY APPEAL 


Counsel supporting the complaint having filed an interlocutory ap- 
peal from the hearing examiner’s order of February 14, 1955, sus- 
taining the respondent’s objections to the receipt into evidence of Com- 
mission’s Exhibit 62 for identification ; and 

The Gommission having heard the appeal on briefs and oral argu- 
ments, and having rendered its decision recognizing that the restric- 
tions upon the use of the basic information and work papers used in 
compiling the exhibit, imposed by the Commission’s order of January 
18, 1955, were unduly destrictive, and directing that said basic infor- 
mation and work papers be made available to the respondent and its 
counsel under the terms and conditions set forth in said decision, and 
having remanded the case to the hearing examiner for further pro- 
ceedings in accordance with the decision : 

It is ordered, That the appeal of counsel supporting the complaint 
be and it hereby is, otherwise denied. 
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In tHe Marrer or 
C. E. NIEHOFF & CO. 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC 2 (a) 
OF THE CLAYTON ACT AS AMENDED 


Docket 5768. Complaint, May 1, 1950—Decision, May 17, 1955 


Order requiring a manufacturer in Chicago, Il., of automotive products and 
supplies, to cease selling its products of like grade and quality at higher 
and less favorable prices to numerous small businessmen purchasers than it 
sold them to various larger purchasers competing with those less favored, in 
violation of sec. 2 (a) of the Clayton Act as amended. 

Before Mr. Abner EL. Lipscomb, hearing examiner. 
Mr. Eldon P. Schrup, Mr. James EF. Corkey and Mr. Francis C. 

Mayer for the Commission. 


Taylor, Miller, Busch & Magner, of Chicago, I1l., for respondent. 
INITIAL DECISION BY FRANK HIER, HEARING EXAMINER 


The complaint in this proceeding charges respondent with violation 
of Section 2 (a) of the Clayton Act (15 U.S. C. 18) by selling in com- 
merce its automotive products at different prices to purchasers who 
compete with each other in the resale thereof, so that the effect may be 
to substantially lessen competition and tend to create a monopoly in 
both the seller’s and buyer’s lines of commerce, or to injure, destroy 
or prevent competition with the respondent, with those of its pur- 
chasers buying at respondent’s lower prices or with the customers of 
either. 

Respondent’s amended answer admits its corporate status, that it is 
engaged in interstate commerce and in competition with others selling 
comparable automotive products, that it charges different customers 
different prices for the same products based on the quantity thereof 
purchased. It denies that many of its customers compete in the resale 
of products sold them by it; denies that it discriminates in the price 
between customers; alleges that most of its customers resell wholly in 
intrastate commerce; alleges that its price differentials make only due 
allowances for differences in the cost of sale or delivery resulting from 
the differing methods or quantities in which its products are sold or 
delivered; and finally alleges that any such price differentials were 
granted in good faith to meet an equally low price of a competitor, or 
the equally low prices of various of its competitors. 

The pleadings therefore raise the following issues : 
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1, Do those who purchase from respondent at different prices com- 
pete with each other in the resale thereof ? 

2. If such competition is wholly or partially in intrastate commerce, - 
is jurisdiction defeated ? 

3. Do the price differentials at which respondent’s products are sold 
by it have any or all of the prescribed competitive effects on either line 
of commerce ? 

4. Are these price differentials made in good faith to meet the 
equally low prices of one or more of respondent’s competitors within 
the meaning of Section 2 (b) of the Clayton Act? 

5. Are these price differentials cost justified under the first proviso 
of Section 2 (a) of the Clayton Act? 


The facts are found as follows: 

1. Respondent C. E. Niehoff & Co. is, since 1923, an Illinois corpora- 
tion with its principal office and place of business located at 4925 Law- 
rence Avenue, Chicago, Illinois, at which place it manufactures and 
from which place it sells, admittedly in interstate commerce, three 
general classes of automotive products—the hydraulic line, consisting 
of automobile wheel cylinders, Hydraulic brake fluid, bleeder tanks, 
master cylinders, brake hoses and their respective parts; the ignition 
line, consisting of distributor, generator, starter and switch parts, con- 
tact points, condensers, brushes, and coils; and the testing equipment 
line, such as voltmeters, current indicators, timers, and compression 
and vacuum gauges. These products, when sold, are shipped by re- 
spondent to purchasers located throughout the United States and a 
constant course of trade and commerce exists therein. Respondent 
manufactures about 65 percent of all the items which it sells. 

2. In 1949, respendent’s sales volume in all products amounted to 
$2,086,499—90 percent of which was in its ignition line; 2 percent, in 
its testing equipment ; 3-6 percent, in its hydraulic line; and 2 percent, 
in rebuilt items. These products reach the user through the usual dis- 
tributive hierarchy—respondent to jobber, jobber to dealer, dealer to 
consumer, except the testing equipment, which stops with the dealer, 
who is the user. Respondent suggests resale prices for each distribu- 
tive level and the record shows these are generally maintained. These 
prices result from varying discounts of 3314-40 percent to dealer, and 
50-60 percent off list to jobber from respondent’s list prices and are 
illustrated as follows: 


IGNITION LINE 1949 
Part List Dealer Jobber 
PAV Say see. Ss Me AS Tate orp sede AGere NM Se bets Be $5.10 $3.06 $2.04 
EC (yee ae a oe eee ATTIRE MeO athe Sas see 4.00 2.40 1.60 


i age ertean ee See So ek ee 3.20 2.13 1.52 
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HYDRAULIC BRAKE LINE 1948 
Part List Dealer Jobber 
TESGIG oe a eee ee $2.20 $1.54 .88 
DV oe es eee ee ee eres 1.00 .70 40 
TESTING EQUIPMENT 1949 
Part List and dealer Jobber 
aR she es ee Fe ee eh ee eee $12.00 $9.00 
G at ae bs Tee eee Meee ee A se Soe pee 3.90 2.95 


The above price differentials, representing functional discounts from 
list, are not challenged by the complaint in this proceeding and are 
noted merely by way of illustration. In addition, respondent sells 
special accounts at special prices in very small volume but these trans- 
actions are likewise not challenged here. Respondent has no house ac- 
counts or private brand accounts. 

3. Respondent sells nationally* and only to jobbers (whether they 
be so called, or called wholesalers or distributors) and classifies all of 
them into four groups, for pricing purposes, largely according to an- 
nual cumulated purchase volume. To illustrate this with a view of 
preventing confusion by reason of the nomenclature and changes 
therein, the following table shows respondent’s classification, former 
and present, its basis, prices paid by each class, number in each class, 
percentage of respondent’s total sales volume bought by each class, 
and the average size order, dollarwise, of each class: 


Respondent's customer classificaton 


Annual 
‘ 2 volume | Average 
Classification 4 Basis Buying Price Number | percent | Annual 
of Resp.’s| _Pur- 
total chases 
sales 

Jobber (J) ------------- ae pureases up | Jobber—no discount --- 299 7.5 $524 ~ 

© $1,200. 

Jobber with Agree- Annual purchases Jobber plus volume re- 228 18.79 1,719 

ment (JA). more than $1,200 up bate 5% on 1200-2400, 
to $3,600. 7% on 2400-3600, 10% 
on 3600-plus (not on 

: brake parts). 

Distributor (D)------- Annual purchases Jobber plus straignt 10% 241 25.8 2, 241 
over $3,600 plus all products. ‘ 
buying entire line. 

Distributor with Annual purchases 3 Distributor’s plus_vol- 98 47.8 10, 128 

agreement ? (DA). over $6,000 plus ume rebate of 5% on : 
buying entire line. 6000-8400, 6% on 8400- 
12,000, 7% on 12,000 
plus all products. 


1 In 1950 designations were changed by respondent as follows: Jobber (J) became distributor (D); Ji 
he Sand ve rr fn ype rapt os hs ay Wrens DA DE ys (D) became ancora Acai 
: ributor w: reemen ecam. house 4 i 
prices remained same for each amet Se ear a a 
2 Includes Cotton States, Inc., the only buying group to whom respondent sells. 
3 Discounts in this bracket do not apply on purchases of service stocks, equipment and brake fluid. 


1Wxcluding the Pacific Coast, the New England States and Metropolitan area of New 
This distribution 


York City where respondent distributes through manufacturer’s agents. 


is not involved in this proceeding. 
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5. Respondent’s officials testified that these classifications are re- 
viewed at the end of each calendar year to ascertain if the year’s pur- 
chase volume justifies the classification and its concomitant discount 
and that charges upward and downward are accordingly made. How- 
ever, examination of the 1949 purchase volumes and rebates of 153 
of respondent’s accounts (there are actually 200 such accounts in the 
record but 11 of these are members of Cotton States, Inc., of which 
more later, 15 do not have a full year’s purchase, and 21 are or have 
branches whose purchase volumes may be aggregated) located in 

144 cities in 12 southern states shows 39 instances of pricing at vari- 
ance with respondent’s stated basis, of which 28 received more rebate 
and 11 received less discount than they were entitled to on respond- 
ent’s stated basis.? . 

6. Respondent sells to one buying group, Cotton States, Inc., com- 
posed in 1949 of 11 jobbers. Respondent. treats this group as one 
purchaser and seils on its “distributor with agreement” basis, in other 
words, at 10 percent plus 7 percent, less than to its low volume jobbers. 
The aggregate purchases of the group members justify this under re- 
spondent’s. classification, but the classification is artificial and really 
a bookkeeping device, because each jobber sends his order direct to 
respondent and receives the merchandise, shipped back, direct from 
respondent. The jobber pays the invoice to the group headquarters, 
and it in turn remits monthly for all its members’ purchases during 
that month. Except for one monthly billing, instead of twelve, the 
operation saves respondent nothing. In 1949, the annual purchases 
of only one member would have individually justified the discount 
given. The purchases of one other would have justified a discount of 
10 percent plus 6 percent; 4 others, 10 percent and 5 percent; one 
other, 5 percent; three others, 5 percent; and the eleventh member, 
no discount at all. 

7. It is the four price classifications set out in Paragraph 4 above 
which form the basis of the charges in the complaint. Thus, it is 
claimed that the effect of respondent’s granting no discount to 299 
jobbers was to lessen substantially their aggregate competition with 
the 567 other purchasers from respondent, or to tend to create a 
monopoly in the 567, or to injure, destroy or prevent competition by 
the 299 with the 567. Similar effects are claimed for the 527 buying 
at no discount or at the volume discounts for $3,600 annually or less, 
as against the 339 buying at higher discounts, i. e., the distributors and 
distributors with agreements. 'The same is claimed between the first 

2 Commission’s Exhibit 47A—E. This exhibit was sealed by the Examiner to prevent 


the unnecessary revelation of sales volumes, etc., to the public, hence the names, addresses 
and other details of these instances are not identified herein. 
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three groups—jobbers, jobbers with agreements, and distributors— 
as against the 98 distributors with agreements. Finally, it is claimed 
that these differing sales prices of respondent have the effect of sub- 
stantially lessening competition between respondent and its competi- 
tors in their attempts to sell to jobbers, tending to create a monopoly 
in respondent, and injuring, destroying or preventing competition 
with respondent. 

8. Respondent’s annual volume discount plan, as set forth in Para- 
graph 4, swpra, is available to all its customers and respondent’s sales- 
men are forbidden to deviate therefrom in quoting prices or making 
sales. All customers are treated equally in the granting of freight 
allowances and returned merchandise. 

9. On the first issue of whether purchasers from respondent at what- 
ever price are in competition in the resale with each other and with 
jobbers who buy from respondent’s competitors, the record is clear that 
they are when located in the same trading area. Respondent’s presi- 
dent unequivocally so testified,? and a chart * of 144 trading areas in 
12 southern states shows, 200 of respondent’s 866 accounts buying from 
respondent at respondent’s four different prices. In addition, there is 
the testimony of 2 jobber customers in each of two of these trading 
areas that they compete in their selling area (which varies in extent 
with the size of the jobber’s business, of course) with all other jobbers 
of automotive parts located in the area. 

10. On the second issue, respondent admittedly sells its products in 
interstate commerce and charges different prices, here alleged to be 
discriminatory, in the course of such commerce. Jurisdictionally, this 
is sufficient. The purchasers thereof need not be engaged in interstate 
commerce, in the use, consumption or resale thereof. See Cosmetic 
Shoppe v. Elizabeth Arden Sales Corporation, 178 Fed. 150; Meyers vy. 
Shell Oil Co., 96 F. Supp. 670; Danko v. Shell Oil Co., 115 F. Supp. 
886. 

11. The third issue is whether respondent’s price differentials have 
had the statutorily prescribed effects as described in Paragraph 7, 
supra. On this issue, the record shows that some of respondent’s 
jobber customers in particular, and automotive jobbers generally, op- 
erate on a very thin margin of profit—4 percent of sales or less; that 
all of them must take the 2 percent discount for cash payment within 
10 days, usually extended by suppliers (this discount is not involved 
here because it is uniform to all); that failure to take it in many in- 
stances wipes out profit, in others, cuts profit in half or less; that auto- 
motive jobbers must stock many lines of products ranging from 15 


8 Tr, 518-9, 537-9, 542-3. 
4Cx, 47A-E. 
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to 20 for the small operator to more than 100 for the large jobber, 
consisting of many thousands of individual items; that profit is made 
up of an aggregate of very small amounts on each, or as one large 
jobber put it, 3c on a $1.00 sale meant the difference between staying 
in business Sit failing. Although there is some testimony by respond- 
ent’s president and sales manager that quality, missionary work, 
checking stock, advertising, etc., are all factors in the competition to 
sell to jobbers, the record is clear that price is the most important and 
- frequently the only factor considered. This is made quite clear by the 
testimony of one of the two respondent’s salesmen in his statement that 
when he lost an account he deemed it sufficient only to report the loss 
without giving any reason since the home office had the price sheets 
of its competitors.® 

12. This picture is confirmed in more interesting detail by a jobber 
buying from respondent at its highest discount, or lowest price, i. e., 
10 percent plus 7 percent below the regular jobber price. This jobber 
located, in Chicago, shipped into seven or eight states, employed 9 
salesmen and 3 merchandise trucks in 1951. His records revealed the 
following volumes and margins: 


Year Volume Gross margin} Net profit 
Percent Percent 

MOSS 2 7.2 hd Be! oats Soe 1 SER es ee Sas eee eae ek $148, 000 14.1 0. 
EO EES Ce ee eee ee eee 184, 000 15.6 3. 5 
UC ELIY SB SS Eh BW as fe ee CS Eke es oe Es ern ep hee ee a 194, 000 172 1.5 
TW a Ee) Eee Se EA SO Be a ee ee ee 252, 000 18.5 2.25 
[GEV 6S (ce AT BS se St es ee Rl Oe ae eee es eae ee 230, 000 24.3 1525 
INVER. Se 3 oo 3) Ee ee ee OS eee 314. 000 25.3 2. 00 
py Meee SP LA AS Ea DES A Bie ee le SE Beng AS Sh Re a ee 387, 000 2570 2.6 
“uit ) en 8 ek UE? ee ee eer ee ae eee 513, 000 21.2 PA} 
Aten ee EERSTE 2 ou OF) ees or eee ge) ot. tess aes. 978, 000 25.5 4.8 
CURE oho EE RR OSS Set, Gee DS bed ee ae AE Saree a ae 757, 000 24.8 i bate 
Prd eRe ey. eee be Se dee GEE. We Pes. F Ps Besos. aes §25, 000 29.9 . 6 
HDR 6 oe Se 5 Oe a oe at eee eee 477, 000 26.3 3.9 net loss 
50 bee Che Sate a SOP eee ee ted detere ee ttt 2 Foes tse 636, 000 27.5 00: 


1 This was an abnormal year, ‘‘ Once in a lifetime you get a year like that,”’ Tr. 791. 


Gross and net margins in the above are figured on sales volume, and 
gross margin represents the difference between net prices paid for 
merchandise after discounts, rebates and receipts from sales thereof 
before expenses and taxes. These figures, of course, show that al- 
though the witness’s sales volume has shown a steady growth, his net 
profit percentage thereon has not, in fact, it has decreased since 1946. 
From this respondent contends, of course, that its more favorable 
price has had the opposite effect to that contended for by counsel for 
the complaint. However, when these net profit percentages are con- 
verted into actual profit totals we find the following : 


5'Tr. 1352. 


423783—58. 72 
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Year Actual net profit 
PSS ec Liha Ja leo bese Ee ae $1, 100 
1980s be ee ee se 6, 440 
AQAQ oe oe oe ad a a a 2, 910 
HOAY Se ee ee ee eae 5, 670 
8175) a ee A el eet = a 2, 875 
UAE SEO EL Ee A ea ee me ee 6, 280 
194g tl Sees oll oo eeatogh Ne ete __ 338 sees Stee rae 10, 062 
1045 ti yk Se ee oe ee SS ir see 11, 286 
TONGS be) ee te hc et he a 46, 944 
5 LGV ORS tink REO a SR i ain We Pree ee ea 12, 869 
LO eo ee eer ene ee ee 5, 250 
1949-820) Jeet eS ie ists a 18, 603—loss 
AOnOHa ear els Wed seis ee Bat 5 ea he ee ee ee 6, 360 


Excluding the three years 1945, 1946 and 1947, which the witness testi- 
fied were abnormally profitable years for every automotive jobber, 
these actual profit figures do not show the same pattern as his net profit 
percentages. The contrast between percentage and actual profit in- 
dicates what is generally known, that in a reselling operation, as vol- 
ume increases, overhead does also and net profit percentage of sales 
necessarily decreases, although actual profit may or may not. The 
record also shows that in 1950 his discounts and rebates on all his pur- 
chases were $8,953.98, contrasted with a net profit of $6,360.00; and 
in 1949, $6,132.00 of discounts and rebates as against a loss of $18,- 
603.00. ‘To the above must be added, also, that in 1945 the witness 
had an inventory of $67,000, but this by 1950 had grown to $174,000 
and that his net worth in 1933 was only $6,300.00, whereas in 1951 
this amounted to $115,000.00. The significance of discounts and re- 
bates in this witness’s profit picture is too apparent to need elabora- 
tion. As for his purchases from respondent only, he started out in 
1933 paying the full jobber’s price, apparently, and purchased in suc- 
ceeding years at progressively lower prices from respondent until in 
1949 and subsequent years, he was buying at 10 percent plus 7 percent, 
lower than the jobber’s price. In 1950, he bought $15,000.00 of re- 
spondent’s products, which marked up for resale, amounted to $20,- 
000.00 annual sales out of a total of $600,000.00 annual sales of all 
products handled. 

13. Two other jobber-customers of respondent, competing with this 
large operator in the resale of respondent’s products, testified that one 
entered business in 1946, and has for some years been buying from re- 
spondent on the basis of a jobber with agreement (see Par. 4, supra) 
and the other entered business in 1949, in which year he paid respond- 
ent full jobber’s price, but in 1950, and since, has been buying on the 
basis of a jobber with agreement (see Par. 4, supra). Both testified 
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that they have progressively grown, have by reason of personal contacts 
and solicitation taken business away from the jobber whose testimony 
is summarized above in Paragraph 12; that his competition with them 
has not bothered them, because of their better service, more frequent 
calls, low overhead, and personal contacts. One thought the large- 
volume jobber referred to, was buying at the same price from re- 
spondent as he was, the other knew that the large-volume jobber was 
getting a better price. On cross-examination they both admitted the 
obvious—that they were interested in growing; that a greater dis- 
count or lower price would help them do this; and that they wanted 
such lower price and would put the increased margin into their busi- 
nesses to expand it. Both had some doubts that a lower cost of prod- 
uct acquisition would pay for hiring extra salesmen, or otherwise ex- 
panding, but both gave the impression that they would like to try. 

14. Respondent’s sales manager also testified that in his eighteen 
years with respondent he had seen many small jobber accounts grow 
and prosper upward into the more favorable discount brackets, iden- 
tifying three of them. One in 10 years had grown from less than 
$1,200 to $6,000 annually; another, from $1,800 to $2,400 in two years, 
the third from $1,128 to $2,076 in one year. He further said that 
there were 10 to 15 such instances in each of respondent’s 15 sales dis- 
tricts, and that the number of potential jobber customers—respond- 
ent’s potential market—was about 7,500 in 1949, 8,200 in 1950, and 
8,676 in 1951, although no breakdown as to size is mentioned. 

15. From the above, and from other evidence in the record, respond- 
ent contends that its varying discounts have no adverse effect on the 
jobbing line because the jobber buying from respondent at its lowest 
price, due to his size, has proportionately more overhead than his 
smaller, price-disfavored competitor; that the latter by very reason 
cf his smallness can and does take business away from his favored 
large competitor through low overhead, personal contacts, time for 
personal solicitation, and quick service; that the small-sized jobber 
has grown in size in spite of paying the higher price; and that the 
large and price-favored jobber has declined profitwise.° It seems to 
this Hearing Examiner, however, that Section 2(a) of the Clayton 
Act is concerned primarily, if not exclusively, with commanding 
equality of price among competitors at the time of purchase, rather 
than with the myriad factors of a reselling operation which may de- 
stroy the effect of that equality, or if there be no price equality, may 

6It is unfortunate that the record does not show the overall growth in the aggregate of 
automotive jobbing business in this particular area, nor sales volume figures for the two 


jobbers referred to in Par. 13 for comparison with comparable figures set out in Par. 12 
above. 


1122 FEDERAL TRADE COMMISSION DECISIONS 
Decision Bl: Tee 


offset disadvantage on the one hand or advantage on the other.’ En- 
forcement of the law would become well-nigh futile if the number of 
salesmen, their respective salaries, commissions, and efficiency, loca- 
tion of the bussiness, rents paid, truck maintenance and the wisdom 
of employing this or that resale aid or the efficiency of any of them 
have to be gone into. If a price preference can be justified to one 
customer because the recipient’s location is poorer or his rent higher 
or his maintenance more expensive than those of a customer not re- 
ceiving such price preference, it would inevitably lead to an evaluation 
of the efficiencies of hundreds of purchasers and to a probable sub- 
sidization by the seller of inefficiency itself. Pricing by resale effi- 
ciency must inevitably lead to pricing by customer—the very practice 
at which the law was aimed to prevent. The Hearing Examiner does 
not believe such was the Congressional intention. He is of the opinion 
that the mandate requires only equal price opportunity, that what the 
purchaser does thereafter in the resale of his own merchandise, if he 
then operates inefficiently or fritters away his equal price start, is, 
presently at least, no concern of the law. 

16. From the facts found in Paragraphs 11 and 12, supra, it is 
obvious that a much smaller discount or price differential than re- 
spondent grants directly and markedly affects profit margin; that the 
price differentials which the jobber (whose sales volume and profit 
margins, covering a period of years, are set out above, Paragraph 12) 
enjoyed, accounted for all or most of his actual net profit, at least in 
two years * that although his two smalier competitors, buying from 
respondent at higher prices, testified that they could ascertain no in- 
jury to them from his competition, they both wanted a greater dis- 
count which they would use to enlarge their businesses and expand 
their operations; they both wanted the opportunity to grow afforded 
by such price treatment, one of them believing he was under no price 
disadvantage as compared with his large competitor. And, it is also 
evident from the record that this large, price-favored jobber did not 
maintain suggested resale prices, as did all the other jobbers who tes- 
tified, but cut prices on respondent’s products to “meet competition” 
as he put it. From his financial picture, it is doubtful if he could 
afford to do this, without the discounts and rebates he was receiving. 
The power to cut prices, thus vested, carries with it a direct poten- 

™This idea of resale operational factors and efficiency, as affecting and justifying price 


discriminations, is pointedly illustrated by the cross-examination of respondent’s president 
at Tr, 519-37; 570-3, 587-91. 

®’This is confirmed and highlighted by testimony of respondent’s sales manager that 
when in 1949, because of insufficient volume he reclassified 92 “‘D” accounts to a “JA”’ basis. 
(see Par. 4, supra), many of them strenuously objected to the lower discount or higher 
cost of product acquisition, Tr. 693-4. 


C. E. NIEHOFF & CO. 1123 
1114 Decision 


tality of substantially lessening competition and of injuring, destroy- 
ing or preventing competition with him. The record does not clearly 
show that either of these effects have as yet occurred. é 

17. The “fait accompli” of actual injury, however, need not be 
shown for a violation of Section 2(a) to occur, if the Morton Salt 
doctrine * is to be followed. It is sufficient thereunder if there is a 
reasonable possibility (under the majority opinion) or a reasonable 
probability (under the minority opinion) that price differentials will 
result in these competitive effects.° It was there held “It would 
greatly handicap effective enforcement of the Act to require testi- 
mony to show that which we believe to be self-evident, namely, that 
there is a ‘reasonable possibility’ that competition may be adversely 
affected by a practice under which manufacturers and producers sell 
their goods to some customers substantially cheaper than they sell 
like goods to the competitors of these customers. This showing in 
itself is sufficient to justify our conclusion that the Commission’s find- 
ings of injury to competition were adequately supported by evidence:” 
The discounts and rebates here are more substantial, comparatively, 
than those involved in that case. The Hearing Examiner is certainly 
bound by this latest decision on this point \—if there is to be a 
reinterpretation, it is for the reviewing authorities to make it. The 
finding, therefore, is that respondent’s price differentials constitute 
discriminations in price, the effect whereof may be to substantially 
lessen competition in the resale line of commerce, and to injure, 
destroy or prevent competition with those who buy from respondent 
at its lower or discriminatory prices. 

18. The Hearing Examiner, however, sees no potential or actual 
tendency toward monopoly in those buying from respondent at these 
lower and discriminatory prices. It is true that the financial history 
of the only witness in this category is one of growth, but it also shows 
that for several years that growth has been uncertain and vacillating, 
and profitwise has been arrested and even retarded to the extent that 
profit existence rests on the discriminations received. Unfortunately, 
the economic picture of at least one other favored discriminee for 
comparative purposes is not in the record. The record as a whole, 
though, shows no substantial concentration in the coffers of the few; 
it shows rather the power to lessen, injure or prevent competition with 


*F. T. C. vy. Morton Salt Company, 334 U. S. 37. 

79 See aiso Corn Products Ref. Co. v. F. T. O., 324 U.S. 726, 738; F. T. C. v. Staley Mfg. 
Co., 324 U. S. 746. 

4 The implications of the Morton Salt holding are made unmistakably clear by Justice 
Jackson’s dissent ‘The Court uses overtones of hostility to all quantity discounts, which - 
I do not find in the Act, but they are translated into a rule which is fatal to any discount 
the Commission sees fit to attack” 
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them, but as yet nothing to indicate that they may monopolize to the 
extent of substantially influencing or dictating the competition of 
the unfavored. 

19. The record is barren of anything substantial indicating that 
competition in respondent’s line of commerce has been affected in its 
favor. What little evidence there is, is to the contrary. Respondent 
has, and for many years has had, severe, even bitter, competition from 
other automotive parts manufacturers and suppliers, particularly the 
subsidiaries of automobile manufacturers who secure practically all 
of the replacement parts business done by automobile agency service 
garages through their corporate connections and the consumer ad- 
vertising campaign to get “genuine” parts when having an automo- 
bile repaired. It is ridiculous to claim on this record that the compe- 
tition of respondent’s competitors has been substantially lessened by 
reason of respondents price differentials, or that the latter are tending 
to vest in respondent any monopoly. The financial growth or condi- 
tion of respondent over a period of years is not shown. There is 
evidence that respondent’s gross volume was less in 1950 than in 1949, 
on the other hand respondent’s sales manager said the gross volume 
increased in 1950 over 1949, and in 1951 over 1950. Although not 
truly indicative of a volume trend, the record does show that re- 
spondent’s jobber customers declined in number from 866 in 1949 to 
821 in 1950, and to 805 in 1951, while its market of potential jobber 
customers increased from 7,500 in 1949 to 8,200 in 1950, and 8,676 in 
1951. There is nothing substantial in the record either to show that 
respondent’s price discriminations have injured, destroyed or pre- 
vented competition with it. The finding is that there is no substantial 
evidence showing, or from which one can infer, an adverse competitive 
effect on the seller line of commerce. 

20. The fourth issue is whether respondent’s price discriminations 
were made by it in good faith to meet the equally low price or prices 
of a competitor or of competitors. In support of this, respondent’s 
founder and president testified that he incorporated in 1923, had 
Model T Ford parts, principally vibrator parts, manufactured for 
him by others, assembled and packaged them under his own brand 
and sold them to jobbers. This activity continued until 19386 when 
he began his own manufacturing and expanded to making also General 
Motors and Chrysler parts, and since 1939 has done this in his own 
factory, built that year. Respondent has never sold automotive parts 
for original equipment. 

_ 21, He further testified that respondent’s present volume discount 
plan goes back to the early 1930’s. Before that in the 1920’s it was 
an item quantity discount, but neither of these discount plans origi- 
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nated with the respondent, they were general in the industry. The 
present volume discount plan was adopted by respondent because it 
felt that it was more equitable to allow small customers to get the ad- 
vantage thereof because the previous discount plan was an item quan- 
tity discount and only the larger buyers could obtain it. It was first 
adopted by respondent’s competitors in the fields of ignition and 
automotive parts and this competition forced the issue on the re- 
spondent who went on a volume discount basis in 1934, 1935 or 1936. 
In that period, competition forced respondent to quote 10 percent 
to a majority of its accounts. The original parts manufacturers, such 
as General Motors, Chrysler and Ford set the pattern for the industry, 
but respondent must also contend with many replacement parts manu- 
facturers, whose price schedules respondent must study to be com- 
petitive, along with the list prices of the original parts manufacturers, 
Respondent knows the prices of its competitors because they all issue 
price lists and furnish these to respondent’s jobbers. In most cases, 
competitors’ discounts are somewhat longer (their prices somewhat 
lower) than respondent’s. Jobbers will not handle respondent’s line, 
unless respondent gives a profit incentive in its lines over other lines. 
Tt has always been a strenuous battle for respondent to get a jobber 
to buy respondent’s line, and merchandise and resell it in competition 
with the original parts manufacturers and their outlets. Respondent 
has not been able to achieve the lowest price offered by its com- 
petition—its prices on single items in some instances are lower than 
its competitors’—but in other instances its prices are the highest. 
The average of respondent’s prices is higher than those of its rank 
and file competitors, To achieve a lower price than any other com- 
petitor, respondent would have to sell below cost. Respondent’s prices 
are fixed somewhere between cost of production and the prices of 
original parts manufacturers. Respondent’s president does not know 
how any concern can maintain itself in business if all volume discounts 
were eliminated and salesmen sold only at a jobber’s price, reducing 
such price only at the actual point of sale when necessary to meet 
the equally low price of a competitor. In such case, respondent would 
have as many different prices as it has customers, and it would be 
disastrous to respondent to operate that way. If respondent dealt in 
only one or two items, and then only in large quantities, perhaps it 
could do so. Operating from a single price and granting a reduction 
therefrom to meet the particular price of an individual competitor 
would mean that respondent’s salesmen, in the field, would have to be 
competent to determine the extent to which respondent could go to 
meet the price of a competitor, which respondent does not think they 
could. This would require more personnel; far greater expense; and 
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would preclude respondent from maintaining the business it now has 
particularly the large volume customers who account for nearly one- 
half of respondent’s volume. The result would be that respondent’s 
cost would be higher due to lower volume. Selling on the basis of a 
single price from which deviations would be made only in particular 
instances would involve a great deal of extra detail and work. Sales- 
men would have to check with the customer and sales manager and 
determine the cost that would have to be met in the particular case. 
Two or three times the number of salesmen would be required to 
contact customers and to maintain close surveillance of prices offered 
by competitors. This would be impossible to follow through, and in 
view of the extent of respondent’s line of products would be tre- 
mendously costly.12. The delay ensuing from the time that salesmen 
discovered a competitor’s low price until the home office approved 
(as not being below cost) an equally low price, and the customer could 
be informed thereof, would mean that the respondent would be too late 
to get the business. It would not be feasible to give salesmen sufficient 
authority to reduce a price to meet a competitor’s lower price without 
consulting the home office, because the salesmen would have no means 
of determining the cost factors involved in the particular product. 

22. He further testified that if respondent were ordered by the Fed- 
eral Trade Commission to «discontinue its volume rebate plan and 
adopt a uniform price regardless of volume, while respondent’s com- 
petitors are not similarly enjoined, the effect would be disastrous. Re- 
spondent would have to give every purchaser its extreme discount 10 
percent plus 7 percent to maintain its business, in which case, it would 
make no profit. If such price were set at any higher level, respondent 
would lose about 50 percent of its volume which in turn would sky- 
rocket respondent’s costs.1* 

23. Respondent’s president further testified that jobbers’ prices must 
be competitive with Auto-Lite and Delco Remy’s prices. Delco Remy 
is considered a prestige line because it is on the car when it comes from 
the manufacturer, it has a larger sales force, probably many times 
greater than respondent’s. Auto-Lite operates in a slightly different 
manner, but is definitely a prestige line. Respondent’s net price must 
be under Auto-Lite’s and Delco Remy’s prices, otherwise respondent’s 
jobbers will not handle its lines. These concerns have this advantage 
over respondent, inasmuch as they supply for replacement “original” 
parts, and there is a definite preference on the part of the car owners 
to replace a worn out part with the same part made by the car manu- 


22,000 items on the ignition line ranging in price from $.02 to $2.25 ; 1,200 in the 
hydraulie brake line ranging in price from $.02 to $4.50, Tr. 668-9. 

13 The foregoing testimony of respondent's president is corroborated in all material as- 
pects by that of respondent’s sales manager, Tr. 665-71, et al. 
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facturer as that which is worn out. For this reason, respondent must 
sell more cheaply to many customers than either of these concerns, to 
overcome this disadvantage. Respondent’s president has never known 
his ignition line to be handled by an authorized automobile dealer, 
except during the war when the dealer was unable to obtain parts 
from car manufacturers. Respondents president stated that there are 
other ways (unspecified) than respondent’s present pricing methods 
to meet competition, but thinks its present method is best because it 
gives the jobber the best opportunity of meeting the original parts 
competition. 

94. Respondent has seven competitors on its hydraulic parts line 
and some thirty competitors on its other lines. It is obviously im- 
possible for it to exactly meet the prices of all of these competitors. 
According to respondent’s president, some of these competitors are 
lower on all lines than respondent; some of them are lower on some 
items and higher on others; some of them are higher than respondent ; 
and others are approximately in line with respondent. Auto-Lite and 
Delco Remy set the price pattern for the entire industry with dif- 
ferential prices for different classes of their trade, and respondent 
tries to keep its prices slightly lower than both of them. The Ford 
Motor Company’s distribution method is a little different and its price 
competition is sometimes lower than respondent’s. Respondent can- 
not sell the Ford dealer and meet Ford’s prices. Respondent main- 
tains its pricing system as is, under the volume discounts established, 
and never departs therefrom regardless of specific price cutting. 

25. Of fourteen replacement parts competitors (as distinguished 
from original parts manufacturers and sellers) on ignition parts, re- 
spondent’s president testified that with 3, respondent had no com- 
petition; and of 2 others, he did not know whether their prices were 
lower or higher than those of respondent. Of the remaining nine, 5 
were lower than respondent, none were higher, and 4 were about the 
same. Of his seven competitors on brake parts (not original parts 
manufacturers or sellers), he testified he had no appreciable compe- 
tition with 3,1 was higher in price than respondent, and 3 were lower. 

26. Respondent’s sales manager testified that of the sixteen identi- 
fied competitors of respondent on ignition parts, none had a net price 
to a jobber that was higher than respondent’s similar price, and that 
none of them had a jobber price classification such as respondent’s 
(see Par. 4, supra). He further stated that the ignition parts line 
which respondent sells ranks seventh in sales volume among all auto- 
motive parts. Respondent never has and cannot afford to sell on a 
net, price basis. 
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27. One of respondent’s fifteen district salesmen (Arkansas, Missis- 
sippi, Alabama, and parts of Tennessee and Louisiana) testified that 
a number of his customers had been offered ignition parts at lower 
prices than respondent’s prices; that he knew this from seeing prof- 
fered contracts, price sheets, and from what his customers told him; 
that these competitors were seven of the sixteen identified in the rec- 
ord; that he had lost customers to them (he identified 5 which he had 
lost and to which competitors he lost them, as well as one which he 
gained) because of a lower price; and that it is harder to regain a 
former customer taken away by a competitor, than to take away one 
not previously sold from a competitor. 

98. A comparison chart of 1949 jobber (without any discount) 
prices of respondent, with the jobber (without any discount) prices of 
ten of its principal replacement parts competitors on 57 of its most 
popular parts (representing 80 percent of respondent’s ignition line 
volume) with the same or comparable (interchangeable) parts of 
these ten competitors shows: 


Respondent was— 


Parts pax) eee 
Higher Lower Same 

"ENOL SOUS .n <2 See SS oe as ap ae ao et ed ee 37 ll 18 
MGOUMCMHDE Pte th ca Pee ake eetad fone Pode eee esas ana nee See 17 15 31 
NOMGASEEIDELUOT COT 5 5 oe Reo cae ee renee as 53 10 25 
ei i) oA RAY Ue BRERA TED eh 7 0 Se ee ee Ye ee SES ee te 22 22 23 
RSRRSTTTRIE) STC tele ge ee a wi a ar! 22 8 26 
SPUR ILOL tee, daa tad tee Stes EE a wn ntae sen eee Soe EER ee ene Cane ee, 7 21 0 
ASW OO eR Sen ny Bi a td ae Sh eR 57 54 16 
rf iteh care ses & CI Eb BEES TUE RG OS pS Sid 38 ee ee ee ee NE EE 10 ll 6 


Any discrepancies between the lineal aggregates above and the total 
number of comparisons is due to one or more of the competitors not 
making one or more of the parts selected for comparison, hence price 
comparisons could not be made. The same comparison made by in- 
dividual competitors on all 57 parts shows: 


Respondent was— 


Competitor ! 
Higher | Lower Same 
19 18 19 
18 18 21 
40 4 11 
13 27 15 
18 20 14 
18 15 24 
27 12 17 
13 8 2 
22 21 13 
38 9 8 


_ 1 The ten competitors are referred to in the transcript by numbers, which numbers are keyed 
phe satya sealed by the Hearing Examiner at respondent’s request to prevent taneeendry Hackeane 
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On overall totals this shows respondent higher in net price on 226 
comparisons, lower on 152, and the same on 144. 

29. Respondent has also shown the annual volume rebates given by. 
these same ten competitors. In some instances, printed contract forms 
setting these rebates out are in the record, in others, it comes from 
the sales manager of respondent and is based on what he has gleaned 
in the industry, from customers, from his salesmen, or from his com- 
petitors. Comparison of respondent’s annual volume rebates with 
those of these ten competitors follows below: 


Respondent : Percent 
MuinOnsrtn OOM es A 0 
$1,200+$2,40020= 9 Let eee bi 
Pe AUS SO OURS 5 ase ee 7 
$3,600-$6,000____._-- -_-+---__- 10 
$6,000-$8,400.2 bs tbe. 10 plus 5 
$8,4002$12 000i: feel utd 4a 10 plus 6 
$12,000 and over___--------~- 10 plus 7 

Competitor No. 1: 
Scene eee ee 3 
$2 40029360028. Soo ii Oe 5 
$356005$5,000 522. = 22 cee 7 
$5,000-$6,500---.-____--+___-_- 9 
$6,500=98, 00023 5 ee ees A 
$8,000=510,000 2 2— <) =o Sa. 13 
$10,000-$100,000_____--------- 15 
Over2$100/000 [22 3s uate ant 20 

Competitor No. 2: 

S200 =5 20 0b e- eeeiee  k 16 
SSO0029890 2 St se es 13 
SAUCES OOOO Sere ee et 15 
$20,000 and over__---+------- 20 : 
Competitor No. 3: 
TWOnS LSOOS ei se . Seta 10 
$1 800-$3,599-2 4 10 plus 5 
Ba COU SSO G00 one end ees 10 plus 7 
$6,400£$1.0,000_--_--=____-__--- 10 plus 10 
~ $10,000 and over__----------- 20 

Competitor No. 4: ; 

Ep torSh:000 2 ee ae Sete 10 
$5,000-$10,000___------------- 15 
SiO, 000 andvover..22-— 2.25. 20 

Competitor No. 5: 
pwO; ol, S00se 2 no ae ee ee 5 
Si SOL=$3, 6005252 BAe. 10 
$35601-$5,0002 2225-2 oat so 5) 
Over$5, 000. 222-22 2250 bse 20 

Competitor No. 6: 

Wipstor si, 00022222 2 es . 10 


$1,001—$2,000___= -------1-=--. 15 
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Competitor No. 6—Continued Percent 
$2,001-$3,000____-_-----------. 20 
Oer $3,000 2a 26 ee 25 
' Competitor No. 7: 
Wpto.$3,6008. 2 -- oon eee ? 
$3,600 and OVEls22.-——o see eee 15 
Competitor Nos S2si0e. 28. Jase n5ee 283 to a central distributor reselling to 


jobbers at 10 percent off jobber’s price. 
No volume discount. 
Competitor No. 9: 


Upto $3,600. 2- 2 eee ae 8 

$3.600-$4;8002 Sa 8 plus 3 on the full $1,200 in excess of first 
$2,400. 

$4,800-$6,000__-_____________- 8 plus 6 on the full $1,200 in excess of first 
$3,600. 

$6,000-$7,200 2. = 8 plus 12 on the full $1,200 in excess of first 
$4,800. 

$7,200-$9,600_________-______. 8 plus 15 on the full $1,200 in excess of first 
$6,000. 

Over:$9:G00 5 san Se eo ere *8 plus 15 on the full $2,400 in excess of first 
$7,200. 

Competitor Nor 102. = 2 eee Straight 10 percent off invoice regardless of 

volume. 


Some of the above discounts are advanced monthly; some rebated 
yearly; some are conditioned on carrying stock or carrying stock in 
certain amounts, others are not. Six other competitors of respondent 
on ignition parts do not have any volume discount allowance, but sell 
on net prices, fixed in accordance with volume—the net effect so far 
as respondent is concerned being the same. 

30. It is obvious from the above comparisons, and from the other 
evidence in the record, including the testimony of respondent’s presi- 
dent, that there has not been, in fact, there could not be, a meeting of 
the equally low prices of all these competitors on all the hundreds of 
parts involved. Section 2 (b) of the Act, under which this defense 
is offered, has been twice construed by the Supreme Court in the 
Staley ** and Standard Oil** cases. The Hearing Examiner construes 
the first of these as holding that the statute is inapplicable, or the 


defense thereunder not made out, unless the seller’s discrimination 
was: 


. Temporary ; 

. Localized; 

. Individualized as to a particular competitor ; 
. Not part of a pricing system; 

. Defensive rather than aggressive. 


oH Ow NDR 


4F. T. 0. v. A. E. Staley Mfg. Co., 324 U. S. 746. 
16 Standard Oil Company v. F. T. C., 340 U. 8. 231. 
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The facts set out in Paragraphs 20 to 29 above do not meet these re- 
quirements. Respondent’s price differentials are part of a nation- 
wide pricing system, which is permanent in essentials, with minor 
adjustments from time to time, is continuing in nature, prospective 
as well as for the present, constructed for all of its competition rather 
than any particular competitor, and not exactly meeting any one or 
all competitive prices in the great majority of instances, undercutting 
and overshooting out number matching. It is deliberately set to be 
lower than respondent’s most powerful competition—the original 
parts manufacturers. In fact, respondent’s officials impliedly admit 
they have never met these Staley requirements by offering cogent 
reasons why they cannot. They point out that they sell over 3,000 
items instead of one homogeneous commodity; in comparatively mi- 
nute quantities, rather than in carload or tank car lots; that they 
cannot meet the different: prices of 30 or 40 competitors (in the Staley 
case, of course, all competition sold at.a uniform price in every town 
and hamlet in the United States) ; and finally, based on more than 
30 years experience in the industry, they say that to establish a uni- 
form price to all and then deviate therefrom only in individual local- 
ized instances would make it impossible for them to remain in business. 
These are indeed persuasive facts and make out a hardship case.*® 
But, unless the factual setting of the Staley case can be basically 
differentiated from that in this proceeding, the defense must fail. 
The Hearing Examiner is merely a judicial delegate of the Commis- 
sion and as the low man on the judicial totem pole, is bound to follow 
the mandate of the highest body on that same pole. Any reassessment 
or exceptional reinterpretation of the statute must come from the 
courts or from that body of experts, the Commission. 

31. The facts show distinctions, but without basic differences, be- 
tween this proceeding and the Staley case. In the latter, there was but 
one homogeneous commodity involved, sold in tank car lots for the 
most part, and there was but one price to meet. Here there are myriad 
products, prices and competitors. But the fundamental condemna- 
tion there is present here—a nationwide pricing system which inevi- 
tably spawns systematic and continuing price discriminations. Any 
such system cannot be wholly defensive. There was in the Staley 
case at least an exact meeting, here, there is not. It is believed, 
accordingly, that no fundamental difference is shown and that the 
defense fails for that reason. 


16 “Hardship cases make bad law,” Rolfe, M. R. in Winterbotiom v. Wright, 10 M & W, 
109, 116. 
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Regardless of approach or criteria, respondent’s pricing system is 
one which favors, progressively upward, its financially powerful cus- 
tomers and as Justice Black said in the Morton Salt case, supra, “theo- 
retically these discounts are available to all, functionally they are not.” 

32. The finding, therefore, is that respondent has not met the equally 
low price or prices of a competitor or competitors. There is, there- 
fore, no necessity for any finding as to good faith or otherwise. The 


Hearing Examiner has no doubt on this record that what respondent: 


has done, it has done in good faith, in an ordinary if not legal sense, 
but what it has done is not what the statute, as interpreted requires 
it to do. 

33. Discussion of the Standard Oil case construction of the Act 
is therefore probably academic, but since the Commission may reach 
a different conclusion as to the applicability of the Staley holding, a 
finding on this point may be necessary. The Supreme Court in the 
Standard Oil Case *’ interpreted the Act’s phrase “equally low lawful 
price of a competitor” and counsel for the complaint contends that 
there is no showing that the prices of respondent’s competitors were 
or are lawful, i. e., non-discriminatory. This is true. There is noth- 
ing in the record to show that such prices are either lawful or unlaw- 
ful as an absolute, unless one adopts the rigid contention that every 
quantity or volume discount is per se discriminatory and therefore 
illegal, which this Hearing Wxaminer does not. However, this legality 
test or requirement has in effect been replaced, amplified or supple- 
mented by the Commission to be whether respondent’s officials knew, 
or, as reasonably prudent businessmen, had reason to believe that the 
prices of their competitors were unlawful.*® . 

34. As to this, the testimony of respondent’s president and sales 
manager is that they had no knowledge of the lawfulness of competi- 
tor’s prices one way or another; that they assumed them to be lawful; 
that although competitors had different prices to different purchasers, 
whether net or by reason of quantity or volume discounts, respondent’s 
officials did not know whether such differentials were cost justified 
or not, and could not find out; that they knew of no court or Commis- 
sion decisions holding that such prices were discriminatory, although 
they knew complaints had been filed against some of them charging 
price discrimination, but that charges were not proof, Cross-exami- 
nation indulged in legalisms and technicalities which were obviously 
beyond the scope of the witnesses’ knowledge. Without more detail, 
the Hearing Examiner is satisfied that respondent’s officials did not 


17340 U. S. 231. 
#8 Ruling on appeal May 21, 1958, Docket No. 5770, 2. Edelmann & Company. 
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know of any illegality in their competitor’s prices, and, without expert 
legal knowledge of the intricacies involved in the application of the 
Act, had no reason to believe so—a matter on which experts them- 
selves disagree. Other holdings by the Commission condemning as 
illegal volume or quantity discounts must, of course, be assessed in the 
light of each individual record and these witnesses could hardly be 
expected to do that. The “reasonable prudence” required must be 
interpreted through commercial, not expert or legal, eyes. 

35. Counsel in support of the complaint contend that since re- 
spondent’s prices have not been shown to he cost justified (hereinafter 
discussed ), it follows that respondent’s officials knew or must have sus- 
pected that their competitor’s prices likewise could not be so justified, 
assuming that respondent has not, or cannot, cost justify its discounts. 
It has since the inception of this proceeding claimed that it can and 
does so justify and there has as yet been no holding that such cost 
justification is invalid. Counsel therefore imputes to respondent a 
rejection not so far made, and then upon this, further imputes a similar 
rejection of any cost justification which may or may not exist of com- 
petitor’s discounts. This is to pile inference upon imputation. It is 
further to impute to respondent that its competitors’ discounts had 
the same prohibited competitive effects herein found to follow respond- 
ent’s pricing. The knowledge of illegality contended for by counsel 
in support of the complaint to be imputed to respondent can only be 
done by holding that any cumulative annual volume discount is per se 
illegal. Nocase yet so holds.*® 

36. The finding on this point, therefore, is that respondent’s officials 
are reasonably prudent businessmen of lifelong experience in the in- 
dustry; that they had no knowledge of any price of their competitors 
being illegal, although they did know that different prices for the same 
merchandise were charged by such competitors; that they had no 
knowledge and could obtain none, as to whether such competitors’ price 
difference could be wholly or partially cost justified, nor whether such 
competitors’ differing prices had the statutorily proscribed competi- 
tive effects; and that, therefore, assuming as the Hearing Examiner 
must, that the standard recently set up by the Commission on this point 
is a defense, such defense has been made out, on this legality issue.?° 

19 Bruce’s Juices Inc., v. American Can Co., 87 F. Supp. 985; 187 Fed. 919 presents a 
far different factual picture in that, in that case, pooling of purchases from other plants 
was counted toward the qualifying volume, although, of necessity, costs thereat invoiced 


and the yolume brackets were so wide in spread as to intentionally exclude 98 percent 


of purchasers. 

2A number of comments, observations and reasons made by this Hearings Examiner in 
his initial decision in Docket No. 5770, E. Edelmann Company, are apposite to the third 
and fourth issues in this proceeding, but their repetition herein would unnecessarily extend 
this opinion. 
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37. The final issue is respondent’s defensive contention that its price 
differentials resulting from its cumulative annual volume discounts 
“make only due allowance for differences in the cost of manufacture, 
sale or delivery resulting from the differing methods or quantities in 
which such commodities are to such purchasers sold or delivered.” 
Since respondent sells to all by the same method, this defense is neces- 
sarily grounded on whether the different quantities in which it sells, 
justify the differing prices. To establish this, respondent has shown 
advertising expense, direct sales expense on a per account basis, and 
time and cost studies on a per order basis showing the cost of processing 
orders of various dollar size through the 21 steps each order must 
traverse from receipt to shipment. 

38. To ascertain the latter, respondent employed in 1951, a qualified 
industrial engineer, who requested from, and was furnished by, re- 
spondent’s sales manager over a period of time 17 orders, selected to 
show arange of dollar amounts. 

These orders were time studied through their filling process, and 
cost of each ascertained by multiplying the handler’s wage rate by 
the time consumed in each processing step with the following results: 


Number of | Number of | Processing cost 
Sales order No. | Net billing | packages items per dollar of 
/ net invoice 

$12. 00 2 1 $0. 0992 
37. 66 23 6 0349 
45.14 29 20 0431 
56. 51 49 8 0366 
125. 20 69 33 0211 
134. 47 116 25 0233 
206. 79 171 37 0174 
208. 64 86 36 0159 
223. 76 163 63 0211 
259. 80 110 49 0147 
305. 01 163 56 0177 
341.79 236 49 0130 
496. 98 391 68 0144 
523. 22 334 81 0166 
785. 80 623 101 0136 
811. 57 598 0144 
846. 66 469 89 0123 


Graphs plotted from these figures, of course, show the obvious—the 
greater the net billing, the more packages per order, or the more items 
per order—the lower the total processing cost per dollar of net invoice. 
From this last graph it is then computed that, in even billing amounts, 
the processing cost per dollar and per order is as follows: 


> 
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we Total process- | Total proc- 
Net billing ‘ ing cost per essing cost 
dollar of net per order 
billing 
$0. 0660 $1. 32 
0500. 2. 00 
0420 2. 52 
0380 3. 04 
0340 8. 40 
0270 4.05 
0225 4. 50 
0190 4,75 
0170 5.10 
0150 5. 25 
0145 5. 80 
0125 6. 25 
0115 6. 90 
0105 7. 35 
0100 8.00 


39. Having thus arrived at the total processing cost per dollar of 
net billing, respondent then takes any customer in any discount brack- 
et, totals his year’s net billings and divides by the number of orders, 
to ascertain the average size order over the year, and multiplies this 
by the total processing cost per dollar of net billing applicable to that 
size order to obtain the actual processing cost of that customer’s busi- 
ness. It is this latter computation which contains a basic fallacy. 
Respondent’s discounts are not granted on a quantity per order basis 
but upon an annually cumulated volume basis. If each customer’s 
order was in exactly the same amount each time, this method might be 
acceptable, but a customer buying $15,000 annually of respondent’s 
products might well send in as a substantial part of that volume a 
number of small and high cost orders, whereas contrariwise $500 of 
annual purchases could well be in two orders of $250 each. 

As was said in H. C. Brill Co., Inc., 26 F. T. C. 678: 

“Purchasers of large annual amounts sometimes buy in larger in- 
dividual shipments than do buyers whose purchases do not amount 

toas large a sum. Large buyers, however, also place numerous smal] 
orders and the average size of such orders is frequently less than the 
average size of orders placed by buyers whose aggregate annual pur- 
chases are less in volume. Indeed under a discount plan based on 
ageregate volume purchases for a given period, * * * it may cost the 
seller more per dollar of sales to serve a customer who places a large 
number of small orders which are sufficient in the aggregate to earn 
the discounts, than to serve a customer who places a few large orders 
whose total is not sufficient to obtain the discount.” 

Reference to Commission’s Exhibit 94 shows that the customer who 
sent in Sales Order 44993 24 in 1949 sent in 90 orders that year totaling 
$4,076.08 for an average of only $45.29 per order; whereas, the cus- 


21 Par. 38, supra. 
423783—58——73 
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tomer who sent in Sales Order 46162! bought in 1949 $6,304.88 in 
only 30 orders for an average order of $210.16. There is no showing 
of the number of orders received over the year 1951 from each of the 
17 customers whose single orders were cost analyzed, nor any showing 
of their individual amounts, and hence it is impossible to tell how 
many orders varied precipitately from the average and hence how 
much actual cost variance there may have been. Respondent’s actual 
records could have shown the exact processing cost of each and all 
orders from the 17 selected customers for 1951, but this was not done. 

40. The point is made clearer by the same exhibit which shows the 
total year’s billings in 1949, 1950 and 8 months of 1951 of the 17 
selected customers, together with dollar size range of all orders re- 
ceived during each period, the number of shipments, and the average 
dollar size of total year’s shipments. From this it is seen, for example, 
that the customer who in 1951 sent in Sales Order No. 44577 74 bought 
$378.63 worth of merchandise from respondent in 7 orders ranging 
in amount from $2.00 to $160.00 for an average of $54.09 per order; 
whereas in 1950, the same customer bought $844.68 worth of mer- 
chandise in only 8 orders ranging in amount from $189.00 to $445.00 
for an average of $281.56 per order. This customer received no dis- 
count from jobber’s list in either year, yet respondent’s processing 
cost was obviously markedly different. The same is true of the cus- 
tomer who in 1951 sent in Sales Order 44525 71 and received 10 percent 
off list as a discount. His total net billing for 1949 was $1,786.30 on 
17 orders ranging in dollar size from $1.00 to $322.00 for an average 
of $105.08; whereas in 1950, $2,696.08 was bought in 11 orders ranging 
from $4.00 to $645.00 for an average of $245.10. This unreliability 
of averages as between customers in any one year and as between 
averages between the same customer in different years, where cumula- 
tion is practiced, is further illustrated by the fact that Sales Order 
44577 * used as a sample or typical instance, was in the amount of 
$208.64, far in excess of the average of $54.09 in 1949, and that in 
1951 Sales Order 44525 *1, likewise used as a typical sample, was for 
only $37.66; whereas this customer’s average order in 1949 was $105.08 
and in 1950, $245.10. The latter lends support also to the contention 
of counsel in support of the complaint that 17 orders out of thousands 
received and processed annually (10,008 during 1949) cannot be 
typical and are far too few to be relied upon either absolutely or as a 
basis for averaging. 

41. The finding, accordingly, is that respondent has failed to show 
by reliable, probative, substantial, and the best available evidence any 


21 Par. 38, supra. 
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justification for its price differentials due to actual different processing 
costs applicable to the different quantities to which the different prices 
apply. 

49. The next item of cost offered as justification is respondent’s 
advertising expense incurred in preparing, editing, and printing cata- 
logs, price sheets, tune-up charts, signs, displays, circulars and trade 
magazine insertions, samples and show expense. In 1949, this 
amounted to $100,437.11 and by dividing this total by its 866 accounts, 
respondent arrives at a per account cost of $115.97, and it argues there- 
from that for advertising alone respondent spent $115.97 for $600.00 
worth of business at its no discount level, but for the same expenditure 
realized $12,000.00 worth of business at its 10-7 percent level. 

43, Analysis of respondent’s advertising expense, however, shows 
that the great majority of it cannot be properly allocated on a cus- 
tomer basis because it is general advertising not geared to any particu- 
lar customer, to any particular product or line of products or to any 
particular class, discount or otherwise, of customers. The breakdown 
is as follows: 


Executive salaries_i_---£------=.---+-+-=--- RENE Es Sas one Se Se $6, 200. 00 
eG Werilisitie(OliCesetes <a eae Seats Soe See eee ea 9, 249. 61 
Adverpicing Abragde), DADCIS4+——- 5. eI eee ee eee 28, 279. 45 
TAMVErLisilo CHA lOCs ws se een te ES ye oe 82, 389. 07 
TNOVERLISINe ranleG, MALCl— na eh ee ee ee a en 15, 460. 93 
Advertising miscellaneous_-_.--_...-------------------=---------- 650. 76 
BHOWMOKDENSC tae ste ae ne ate. se eee aoe ae a ee eee eee 3, 390. 23 
Display oslo) on eee hee 2 ae eee anno sas = 8, 531. 88 
Photo: /expense+_ £22 - 25-1 2 Sn ab en 2 2s a ss -2 == 5+ 1, 169. 29 
Samples —.-_-------------------------=----+----~-+-------------- 115. 87 

Ga a Ae ep a lg RS ee ee ee ee $100, 437. 11 


It is obvious that the effectiveness of trade paper advertisements, 
broadcast generally throughout the trade, or show expense cannot be 
measured by any customer’s volume—it can only be measured by re- 
spondent’s over-all sales volume. The same is true of every other item 
except catalog expense. Respondent’s president admitted that aver- 
aging this total expense on a per customer basis was arbitrary. It 
can only be allocated on a per dollar of sales basis which, of course, 
furnishes no cost justification for differing prices as between cus- 
tomers. 

44, It is believed, however, that the catalog expense can properly be 
allocated on a customer basis because the record shows on the whole 
that these are distributed evenly, in fact, if there is any variance from. 
this, it is in favor of the smaller-volume customer, inasmuch as re- 
spondent’s salesman stated that the smaller the account volumewise, 
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the greater the number of catalogs. It is from these catalogs, price 
sheets, tune-up charts, etc., that each jobber directly makes his sales, 
and his purchase volume can be directly attributed to this material 
furnished by respondent. On this basis a total expense of $32,389.07 
gives an expense of $37.40 per customer. Taking the median figure *? 
of each volume discount bracket, the following results obtain. 


h discount | Catalo Percent Cost _Price Percent of 
pe hice Poncket gs at ete., rs of sales difference | difference | price not 
expense justified 


The above represent the amount of cost justification of the various 
discounts between each successive bracket, but therefrom can be ascer- 
tained also the amount of cost justification between non-successive 
brackets as, for instance, between the lowest and highest bracket, 


$600 $37.40 6.23% 
12,000 37.40 0.31% 5.92% 16.3% 10.38% 
The net result is that the price differences are partially, but not wholly, 
justified by cost savings. 

45. The finding on advertising cost therefore is that $68,048.04 of 
respondent’s advertising costs cannot be allocated on a per customer 
basis, but can only be allocated on a per dollar of sales basis, which 
furnishes no cost justification for the price differentials charged; that 
$32,389.07 representing cost of catalogs, price sheets, tune-up charts, 
etc., can be allocated as urged and when so allocated partially justify, 
but do not wholly justify, the price differentials charged. 

46. The last record item of cost justification is that of direct selling 
expense totaling $159,433.59 in 1949 broken down as follows: 


palesmen’s: salariesi. 7a. -e-: sks Bayes ee yells pay Oe $67, 662. 00 
Salesmen'’s ‘commissions u2. Se 11, 217. 20 
Travel “expense lot. 25.02 20 “THUG Tach TO. See 70, 483. 12 
Entertainment id. 2arisih yal Aolieanene Fem 4, 652. 73 
Sales conferences... ee a ee eee 5, 468. 54 


This expense covers 12 districts embracing all of the United States, 
except New York City, the New England States and Pacific Coast 


22Respondent in its proposed findings uses a median figure for the lowest discount 


bracket and the bottom or minimum figure for each other bracket. It is believed a median 
figure for each bracket is more accurate, 
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States which are serviced by factory representatives who employ their . 
ownsalesmen. There is one salesman to each of the 12 districts. Re- 
spondent’s president and sales manager testified that, each such sales- 
man calls on each account in rotation 5 or 6 times a year and makes 
an equal number of calls on each jobber, irrespective of size, but spends 
more time per call with the smaller-volume jobber than with the larger- 
volume jobber because with the former it is necessary to physically 
check his inventory; whereas, the latter usually has a perpetual inven- 
tory system; and because it is often necessary for the salesman to wait 
around to see the smaller-sized jobber to get an order because the latter 
must make deliveries and calls himself and must himself wait on 
counter customers; whereas, the larger-sized jobber has a purchasing 
agent who is readily available. 

47. On this basis of the same number of calls per salesman, per 
customer, respondent then divides total direct selling cost by number 
of accounts and arrives at an average cost per account of $204.00 and 
contends that since that expenditure with a small jobber brings in only 
$1,200.00 or less, that same cost with the largest jobber brings in 
$12,000.00 or more and therefore the price differential of 10-7 percent 
in favor of the latter is pro tanto cost justified. 

48. This claimed result must stand or fall on the soundness of its 
basis—namely, that respondent’s salesmen make the same number of 
calls per year on each customer regardless of size. This is supported 
by the generalizations of respondent’s president and sales manager, but 
is not corroborated by any record of such calls. Salesmen must rou- 
tinely report itinerary, expense and time to respondent, but such 
records were not produced, it being stated that they had been de- 
stroyed. The testimony of the one typical district salesman who 
testified refutes the generalizations of his superiors. His territory 
embraced Alabama, Arkansas and Mississippi and parts of Florida, 
Kentucky, Louisiana and Tennessee, and customers of respondent 
called on therein were located in 43 towns.”* The salesman testified 
he not only called on respondent’s jobber customers in these towns, 
but also contacted 18 prospective customers located in other towns one 
or nore times during 1949, and called on prospective dealer customers 
with jobbers’ salesmen on an average of 15 or 20 times a month.” 
Time spent on such missionary work can obviously not be allocated on 
a per customer basis. Furthermore, this salesman’s headquarters were 
in Memphis, Tennessee; his trips therefrom ranged from one day to 
three weeks at a time. The number of his visits to towns where re- 
spondent’s jobber customers were located ranged from 1 to 7 calls, 


* Tr. 1354; 1418-34. 
RX 60A-L; RX 25; CX 47A-H. 
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except Memphis, during 1949, with the majority receiving only 2 or 
3 visits. He called on the 4 jobber customers in Memphis between 
314 and 4 times during 1949. A comparison of the itinerary °s of this 
salesman for 1949, taken from his weekly expense books with the 
location of his customers in his area,?* shows the following: 


Psa si enantio 
Number of jobbers 


Frequency of 1949 calls 


J JA D DA 
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The testimony of this salesman and the exhibit of his 1949 itinerary 
were apparently offered as typical of other salesmen of respondent 
and in corroboration of the general testimony of respondent’s officials 
that salemen make the same number of visits to every account. Instead 
of corroboration, is the refutation, and since it is specific and in detail 
has greater weight than the aforementioned generalizations. It is con- 
cluded, therefore, that the asserted basis for allocation is not estab- 
lished by reliable and substantial proof and therefore that any com- 
putations or extensions or conclusions upon such basis are untenable 
and unacceptable. 

49. The defense of cost justification to price discrimination is an 
affirmative one, and the burden is upon him who asserts it to establish it 
by detailed specific evidence rather than by conjecture, speculation, 
arbitrary allocation or broad averaging,” because such costs are pecu- 
liarly and solely in the possession of and under the control of respond- 
ent. Failure to keep detailed records cannot be accepted as an excuse 
for substituting generalizations for actual outlays. Respondent herein 
has largely failed to sustain this burden. 

50. In summary, respondent has attempted to establish its defense 
of cost justification in much the same manner as its defense of meeting 
competition in good faith—generally, instead of specifically, with gen- 
eralizations and opinion rather than with detailed records which are 
solely within its knowledge and ability to keep and maintain and under 
its control, Judicial interpretation of the statute involved is to the 
contrary. 

RX 60A-L. 
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2 See Russellville Canning Co. v. American Can Oo., 191 F. 2d 38. . 
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Respondent has violated the provisions of Section 2(a) of the 
Clayton Act (15 U.S.C. 13) by discriminating in price between its 
customers competitively engaged in the resale of products purchased 
by them from respondent at differing prices and has failed to establish 
either of the two asserted defenses which are provided in the statute, 
by substantial, reliable and probative evidence. 


ORDER 


It is ordered, That respondent C. E. Niehoff & Co., a corporation,” 
directly or through any corporate or other device, in, or in connection 
with, the sale for replacement purposes of automotive products in 
commerce, as “commerce” is defined in the Clayton Act, as amended, 
do forthwith cease and desist from discriminating, directly or indi- 
rectly, in the price of said automotive products of like grade and 
quality, by selling to any purchaser at net prices higher than the net 
prices charged any other purchaser, which purchasers compete, in fact, 
in the resale of said products; except insofar as such price differences 
do not exceed the amounts thereof, under respondent’s current pricing 
practices, herein found to be cost justified. 


OPINION OF THE COMMISSION 


By Secrest, Commissioner : 

Presented for our determination here are the cross appeals filed by 

the respondent and counsel supporting the complaint from the initial 
decision of the hearing examiner. The initial decision held that re- 
spondent had discriminated in price in violation of Section 2 (a) of 
the amended Clayton Act, and ordered respondent to cease and desist 
from: 
“# * * discriminating, directly or indirectly ,in the price of [its] 
automobile products of like grade and quality, by selling to any pur- 
chaser at net prices higher than the net prices charged any other pur- 
chasers, which purchasers compete, in fact, in the resale of said prod- 
ucts; except insofar as such price differences do not exceed the amounts 
thereof, under respondent’s current pricing practices, herein found to 
be cost justified.” 

In urging under its appeal that the complaint instead should be 
dismissed, the respondent contends, inter alia, that the hearing exam- 
iner erred in concluding that the effects of respondent’s price differ- 

23The phrase “officers, representatives, agents and employees” is omitted on the au- 


thority of R. J. Reynolds Tobacco Co. v. F. T, O. 192 F. 2d 535, 540-4 which case the 
Hearing Examiner regards as apposite and binding on himself and upon the Commission. 
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entials may be to injure, destroy and prevent competition among and 
between purchasers who pay respondent’s higher prices and those ac- 
corded its lower prices, and also in concluding that a violation of 
Section 2 (a) of the Act has been established by the record. Addi- 
tionally urged as error under the appeal was the hearing examiner’s 
failure to find that the respondent’s price differentials were established 
in good faith to meet the equally low prices of its competitors and his 
declining to rule that a complete defense had been established by re- 
spondent under Section 2 (b) of the Act. Also excepted to is the 
examiner’s rejection of respondent’s contention that the evidence sub- 
mitted in the course of its defense showed its price differentials to be 
fully cost justified under the Act, rather than only partially so. 

Respondent, an Illinois corporation, with its office and factory lo- 
cated in Chicago, is engaged in the manufacture, sale, and distribu- 
tion of a complete line of automotive replacement ignition parts 
(excepting spark plugs and generators), a complete line of hydraulic 
brake parts for all makes of automobiles and trucks, as well as a line 
of testing equipment and a line of rebuilt items. Respondent manu- 
factures about 65% of all the items it sells. Respondent’s sales are 
limited to the replacement parts field commonly known as the “after 
market,” making no sales to the original equipment market (auto- 
mobile manufacturers) ; thus, except for certain areas in which it 
affects distribution through manufacturers’ agents, respondent sells 
its products almost exclusively through independent automotive 
jobbers who in turn resell to garages, fleet owners, gasoline stations, 
and over-the-counter. 

In 1949 respondent’s wholesaie customers, said to number 866, were 
divided into four classifications for pricing purposes, namely, Jobber, 
Jobber with Agreement, Distributor, and Distributor with Agreement. 
Classified as a “Jobber” were those purchasers with an anticipated 
annual volume in respondent’s products of under $1200. Buyers in 
this classification purchased respondent’s products at its base price 
and received no discount other than the 2% cash discount for prompt 
payment accorded all purchasers. Jobbers with annual purchases 
ranging from $1200 to $3600 were classified as “Jobbers with Agree- 
ment,” and as such received discount allowances ranging from 5% to 
10%, depending on their volume. Distributors purchasing $3600 to 
$6000 from respondent, received a 10% discount off of the jobber’s 
base price on their purchases. Jobbers whose annual purchases ex- 
ceeded $6000 were classified as “Distributors with Agreement” and 
in addition to respondent’s 10% discount, these purchasers received 
certain additional discounts ranging from 5% to 7% depending on 
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their annual volume; hence, it appears that respondent’s prices dif- 
fered between customers in its four classifications and as between indi- 
vidual members in these classifications. All of respondent’s jobbers 
were classified for discount purposes at the beginning of each year 
using as a basis therefor their purchases for the preceding year. 

In addition to these jobber classifications, respondent also sells to 
one buying group, Cotton States, Inc., of Greenwood, Mississippi, and 
respondent treats this group as one purchaser and sells it as a “Dis- 
cributor with Agreement,” using as its basis the aggregate purchases 
of the group. However, respondent admits, and the hearing examiner 
so found, that all individual members of this group could not qualify 
under respondent’s stated basis for the individual discounts allowed. 

In objecting to the initial decision’s conclusion that the effects of 
respondent’s price discriminations may be to injure, destroy and pre- 
vent competition between purchasers receiving the benefits of the dis- 
criminations and those paying respondent’s higher prices, respondent 
states that the record does not show that purchasers of its goods which 
are located in the same trading area in fact compete with each other. 
In appraising this contention, we have considered the testimony re- 
ceived, which expressly relates to the Memphis and New Orleans trad- 
ing areas, and to Chicago and other areas as well. The competitive 
situation prevailing among respondent’s Chicago wholesalers would 
appear to be broadly representatize of other metropolitan areas, and 
we are of the view that the record conclusively shows that competition, 
both actual and potential, exists among and between many of re- 
spondent’s customers who are required to pay different prices for its 
merchandise. Respondent’s contention that the competitive situation 
prevailing among its Chicago wholesalers cannot be considered because 
this area represents a purely intrastate phase of respondent’s business, 
not subject to the Commission’s jurisdiction, is without merit. The 
intra or inter state nature of respondent’s business in the Chicago area 
is not controlling to our conclusion that this area is broadly representa- 
tive of other areas and that competition does, in fact, exist between re- 
spondent’s customers. 

The initial decision correctly held that a much smaller discount 
or price differential than respondent herein grants directly and mark- 
edly affects profit margins; that the price differentials which a jobber 
enjoyed accounted for all or most all of his actual net profits, and that 
the failure of respondent’s jobbers to take advantage of the 2% 
discount for cash, which respondent affords to all of its purchasers, 
would, in instances, wipe out or materialy reduce small jobbers’ net 
profits. Rejected is respondent’s contention under the appeal that its 
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discounts are only important to its large jobbers. Consonant with the 
hearing examiner’s findings, we believe the record clearly shows that 
respondent’s discounts and rebates to its favored customers carried a 
direct potentiality of injuring, destroying and preventing competition 
among its purchasers. 

Relevant to this conclusion is evidence in the Chicago area which in- 
dicates that one of the respondent’s price-favored customers did not 
uniformly maintain respondent’s suggested resale prices, but, in in- 
stances, cut prices in situations where it was believed others were 
offering reduced prices on respondent’s merchandise. Objection is 
interposed under respondent’s appeal to the initial decision’s state- 
ment that it was doubtful that this particular purchaser could have 
made those price reductions in the absence of the additional discounts 
afforded him under respondent’s pricing program. This particular 
purchaser sold over a large territory into several states and he stated 
that his net margin of profit incident to his extensive operations was 
very low. It would be unrealistic to conclude that his decision to re- 
duce prices in the instances referred to was not materially influenced 
by the greater gross profit margin afforded under the respondent’s 
pricing program. The initial decision’s views on this score are nowise 
refuted by the circumstance that the lead in reducing prices may have 
been taken by small volume purchasers who elected to reduce their 
profit margins in the interests of increasing sales volume in their 
territories. 

In further support of its contentions that no injurious competitive 
effects may result from its discriminations, the respondent states that 
its additional discounts and allowances do not entirely compensate 
wholesalers selling in larger volume for the additional sales efforts and 
expense incurred in obtaining sales, and that these extra expenses must 
be absorbed in part from regular margins afforded to all customers. 
This, however, does not signify, as also urged by respondent, that job- 
bers denied the additional discounts have a marked competitive advan- 
tage over their price-favored rivals. The jobber paying list prices 
likewise must canvass or otherwise maintain contact with the repair 
shops and other outlets for respondent’s merchandise; he, too, must in- 
cur expense in selling those customers on the merits of the Niehoff 
products and promptness of his service in filling their requirements 
and his necessity in those respects scarcely lessens when other Niehoff 
dealers, whether local or distantly situated, are enabled by respond- 
ent’s additional discounts to extend or intensify their efforts in those 
regards. We do not share respondent’s view, therefore, that no ad- 
verse effects are probable from respondent’s pricing practices which 
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accords greater profits to purchasers who resell in higher volume 
brackets. 

Respondent’s additional discounts and volume allowances clearly 
are available for innumerable purposes which in this highly competi- 
tive resale field can be used to promote the commercial growth of job- 
bers granted them. It is not controlling, therefore, that certain of the 
witnesses who competed with recipients of respondent’s larger dis- 
counts stated that they had observed no adverse effects from compet- 
itive selling activities. Some unfavored jobbers testified that they 
wanted respondent’s lower prices for the purpose of expanding their 
businesses. It is true that no evidence was presented relating to any 
specific instances in which financial failure may have stemmed from 
respondent’s pricing practices but this does not support the appeal’s 
position that conclusions below respecting the illegality of respond- 
ent’s pricing program are based on a doctrine that the differentials are 
illegal, per se. Contentions in this regard ignore other matters re- 
vealed in the record, including the fact that the differentials are 
substantial and materially influence the competitive positions of pur- 
chasers who resell respondent’s merchandise in this highly competitive 
field.*° 

Only brief reference is warranted with respect to the matters addi- 
tionally raised by the respondent in connection with this aspect of its 
appeal. The fact that a number of respondent’s larger volume jobbers 
began handling its lines originally as small jobbers and were not then 
eligible for discounts under its pricing program does not mean that 
its discounts are attainable by all of its jobbers. For example, in 
1949, more than one-third of respondent’s jobbers were in a volume 
bracket which entitled them to no extra allowance and only slightly 
less than 50% of its domestic volume was purchased by fewer than 
100 jobbers who were in the highest discount brackets. As pointed out 
by appellant, the initial decision held there was no showing in the rec- 
ord that respondent’s pricing practices had injured manufacturers 
competing with it in the sale of similar merchandise or that respond- 
ent’s pricewise favored purchasers were achieving a monopolistic 
position in the resale of its merchandise. However, in opposition to 
appellant’s contention, these matters are nowise inconsistent with that 
decision’s rulings that the effects of respondent’s discrimination in 


22 Observations on factors other than financial failure which may contribute to or 
materially affect an unfavored purchaser’s ability to compete are discussed in our opin- 
jons in Docket 5770, Z. Edelmann é Co., Docket 5723, Moog Industries, Inc., and Docket 
5722, Whitaker Cable Corporation. The testimony of the small jobbers in the present 
record would support many of our comments and observations made in these decisions 
in this regard. 
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price may be to injure, prevent and destroy competition among its 
purchasers competing in the resale of such merchandise. 

We consider now the respondent’s contention that the initial decision 
erred in failing to find that respondent’s price differentials were made 
in good faith to meet the equally low price of a competitor or com- 
petitors within the meaning of Section 2 (b) of the Act.*° The evi- 
dence received indicates that the prices of many of respondent’s rival 
independent replacement parts manufacturers are somewhat lower 
than its prices. The average of respondent’s prices is higher than 
those of its competitors in this category yet lower than the prices of 
original parts manufacturers such as Autolite and Delco-Remy, who 
likewise sell into the replacement field. Respondent’s discount pro- 
gram is generally similar to some but is not identical with the schedules 
adopted by ten of its principal independent competitors. The re- 
spondent has one basic price schedule and it is from this that its various 
discounts and rebates are granted. Its accounts, as previously noted, 
are classified for discount purposes at the beginning of each year on 
the basis of their purchases for the preceding year. The initial de- 
cision correctly found that respondent’s price differentials are a part 
of a nationwide pricing system formulated to meet competition gen- 
erally and not designed to meet exactly any competitor’s prices. 

Respondent contends that the ruling rejecting its defense represents 
an erroneous application of the legal principles enunciated by the 
Supreme Court in the Staley and Standard Oil cases.* We do not 
agree. Controlling in our evaluation of the examiner’s findings is 
the circumstance that it is individual competitive situations to which 
the exemptive provisions of the statute relate and not general systems 
of competition. This is not to say, however, as suggested in the initial 
decision, that evidence directed to showing that the sellers’ discrimina- 
tions were temporary and localized in area is an indispensable pre- 
requisite to establishing a defense under the subsection. We do find, 
however, that a pricing program which provides for an inherent pat- 
tern of discrimination among competing customers and is geared gen- 
erally to competing for business and not specifically for meeting com- 
peting prices is not within contemplation of this defense. Respondent 
has not shown by substantial, reliable and probative evidence on this 

* Price discriminations prohibited by Section 2 (a) of the Clayton Act are nevertheless 
justifiable by virtue of Section 2 (b) which declares that nothing in the Act “shall pre- 


vent a seller rebutting the prima facie case thus made by showing that his lower price 
* * * to any purchaser or purchasers was made in good faith to meet an equally low 
price of a competitor * * *,” 


7 rg 0. v. A. H. Staley Mfg. Oo., 324 U. S. 746, Standard Oil Company v. F. T. 0., 340 
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record that its lower price or prices were made to meet an equally low 
price or prices of a competitor or competitors.®? 

The respondent introduced evidence which was the basis for its con- 
tention below that the price differentials resulting from its volume dis- 
counts were justified by differences in costs incurred in selling and de- 
livering merchandise to customers in the various discount classifica- 
tions.** ‘This evidence related to justification stemming from alleged 
differences between its four jobber classifications; (1) in the cost of 
processing and filling purchase orders, (2) in selling costs, and (3) 
in advertising expenditures. The initial decision rejected respond- 
ent’s contentions of justification for its differentials resulting from 
matters in the first two categories and also rejected in part but adopted 
insofar as they related to partial justification of catalogue expense 
those included in the third category.. Respondent’s appeal challenges 
the initial decision’s conclusions adverse to its position and the appeal 
of counsel supporting the complaint interposes objections to the hold- 
ing relating to catalogue expense. 

Among other evidence received bearing on the first issue, respondent 
ofiered data pertaining to the purchases of two customers in one city 
who were accorded different prices and to those of two others similarly 
buying at different prices in another city. This evidence was directed 
to showing that approximately one-fourth of the price differentials 
between the customers in each of these respective areas may have been 
justified in certain years by differences in cost of filling and process- 
ing orders. Respondent’s price differentials are not scaled on a quan- 
tity per shipment or order basis but formulated instead on annual 
volume of purchases, and, as previously stated, contemplate that the 
progressively high discounts afforded for each corresponding volume 
bracket in respondent’s schedule be applied retroactively or cumula- 
tively. When weighed with the other evidence, the matters pointed 
to by respondent do not suffice for informed conclusions that particu- 
lar average ranges of sizes of purchase orders are in fact representative 
or typical for customers in each of respondent’s volume classifications. 
We concur in the initial decision’s conclusion that the respondent has 
failed to show by reliable, probative and substantial evidence that its 
price differentials have been justified by actual differences in costs of 
filling and processing orders among purchasers in respondent’s various 
annual volume brackets. 


#2 Cf. Opinion of the Commission in Docket No. 5770, H. Edelmann € Company. See 
p. 1000 of this volume. 

$3 Section 2 (a) provides that nothing in the Act “shall prevent differentials which 
make only due allowance for differences in the cost of manufacture, sale or delivery 
resulting from the differing methods or quantities in which such commodities are to 
such purchasers sold or delivered.” 
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On the basis of evidence indicating that direct selling expense in- 


curred in twelve sales districts totaled $159,438.59 in 1949, and other 
evidence relied upon in support of its contentions that each customer, 
large and small, was called on substantially the same number of times, 
respondent states that this expense represents $204.00 per account. 
Its method of apportionment relates to each $100.00 of sales; to illus- 
trate, respondent’s sales cost for a jobber on a basis of annual pur- 
chases of $600.00 would be deemed $34.00 per $100.00 of sales; for a 
purchaser in the $6,000 bracket $3.40 on $100.00 of sales. When so 
allocated, salesman’s cost affords complete cost justification at the 
first two volume classifications and substantial justification at all other 
levels. he initial decision held that the evidence relied upon by re- 
spondent in support of its contention that the same number of visits 
are made on accounts large and small and was general and conjectural 
in nature and that it was refuted by specific testimony and evidence 
showing details of the sales activities engaged in a typical sales 
territory. 

In contending that the initial decision erred in this respect, the 
respondent states that the testimony relating to that particular ter- 
ritory shown that in each trading area which he was able to visit, the 
salesman called on each jobber account an equal number of times. The 
contrary inferences drawn from the expense book exhibits referred 
to in Paragraph 48 of the initial decision are unwarranted, respondent 
also argues, for the reason that the exhibits merely designate the 
towns where the witness stayed over night or headquartered for the 
purpose of making calls in nearby towns rather than showing the 
towns in which the salesman actually made calls. Respondent also 
states that the exigencies of its business, including the constant efforts 
of its competitors to lure away respondent’s accounts, require its sales- 
men to make a substantially equal number of calls on accounts under 
a rotation plan pursuant to predetermined travel schedules. 

The desirability of frequent contacts with the jobber accounts by 
respondent’s representatives is plainly apparent. This does not mean, 
however, that the evidence presented by the respondent fairly supports 
conclusions that accounts, large and small, are contacted a substan- 
tially equal number of times. Salesmen are not only expected to con- 
tact prospective jobber customers, but they also are required to make 
missionary calls on prospective customers of dealers with jobbers’ 
salesmen. ‘The salesman whose testimony was referred to in the 
initial decision likewise performed these duties. Respondent’s con- 
tentions to the contrary, an appraisal of the testimony and exhibits 
permits reasonable inferences regarding sales contacts actually made. 


wwe 
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Irrespective, however, of the accuracy of the tabulation of sales calls 
which appears in the initial decision, there can be no doubt but that 
this salesman’s calls as between large and small customers were dis- 
proportionate. For example, an undisclosed number of his 59 jobber 
accounts, necessarily larger ones, maintained branches; but the witness, 
in addition to keeping regular contact with such accounts’ main 
offices, followed an apparent policy of making calls on branch opera- 
tions. The record, we believe, requires our denial of this aspect of the 
respondent’s appeal from the initial decision. 

The third item of cost pointed to by respondent as asserted justifi- 
cation for its price differentials relates to advertising expense. Its 
expenditures in this connection fall into ten categories, including those 
for salaries, advertising office, trade papers, catalogues, other adver- 
tising printed matter, miscellaneous advertising, show expense, dis- 
play, photo expense and samples. In 1949 they aggregated $100,437 Ad; 
and by dividing this amount by its asserted total of 866 jobber ac- 
counts, respondent has arrived at a per account cost of $115.97 and 
the respondent would allocate this in the same manner as salesman’s 
expense. 

The initial decision, however, ruled that the effectiveness of trade 
paper advertisements, show expense and the other items, except for 
catalogue expense, cannot be measured by an individual customer's 
volume but must be allocated only on the basis of respondent’s over- 
all sales volume. With respect to catalogue expense, however, in 
which category the hearing examiner included expenses for price sheets 
and certain tune-up charts, the decision below expressed views that 
customers’ purchases were directly attributable to this promotional 
material as furnished by respondent, and it ruled that advertising 
expense of $37.40 per customer properly could be prorated equally as 
against each $100.00 of purchases in the various volume brackets. 
Under that holding, respondent’s price differentials were regarded as 
partially justified as outlined in the table set forth in Paragraph 44 
of the initial decision. 

In objecting in part, respondent states that the primary and over-all 
purpose of respondent’s advertising in trade publications and through . 
direct mail is to gain new jobber accounts and to retain old ones, and 
that equal apportionment of all forms of advertising expenses among 
current accounts accordingly is a practical and realistic business pro- 
cedure. Detailed evidence relating to the form and make-up of the 
advertising engaged in under each of the foregoing categories was 
not submitted for the record. We think, however, that the hearing 
examiner correctly held, in effect, that the foregoing items do not 
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furnish a proper basis ot cost justification for respondent’s price 
differentials. 

Counsel supporting the complaint urge under their appeal that the 
initial decision erred in finding that the respondent had successfully 
carried its burden of showing the necessary proof relative to partial 
cost justification incident to catalogue expense; and in opposition 
thereto, respondent maintains that the hearing examiner limited the 
cost justification to the catalogue expense through inadvertence and 
really intended to include in that category additional expenses in- 
curred for other printed matter and for photographic expense for a 
total additional outlay of $49,019.29. 

In this connection, the initial decision stated that the record as a 
whole shows that the catalogues are evenly distributed and that, ac- 
cording to the testimony of one of respondent’s salesmen, any variance 
therefrom favors the smaller volume customer. Although the record 
is lacking in clarity as to policies adopted and procedures followed 
in distributing catalogues and printed matter, we think that the 
initial decision’s basic premise of substantially equal distribution to, 
and utilization by, the stated 866 jobber accounts is refuted by the 
record. Bearing on this is the testimony of respondent’s sales manager 
who stated that, on original mailings, respondent submits catalogues 
to the jobbers for all of their binders used at counters and carried 
by salesmen plus catalogues for buyers and for sales managers. The 
witnesses pointed out that the small jobber might require two or three, 
others six or eight, and that some jobbers have 18 salesmen out and 
use six counter binders. When taking on a new account, respondent 
makes inquiry of the number of catalogues which it will require, 
Both small jobbers and large jobbers are encouraged to distribute any 
additional catalogues and other printed matter furnished down 
through the trade purchasing from them, but smaller jobbers, accord- 
ing to the testimony of respondent’s representatives, are more active 
on this score. According to the testimony also, an undisclosed per- 
centage of the catalogues and price lists are used by the respondent 
in soliciting prospective jobbers to handle the Niehoff lines. 

Exact distribution figures were not made available for the record 
for 1949 or any other year. It appears, however, that in 1951, respond- 
ent printed approximately 50,000 catalogues for its ignition line, and 
the run for the hydraulic catalogues was believed by a company wit- 
ness to be 10,000. In 1949 respondent compiled three types of cata- 
logues, one for its ignition line and testing equipment, another for its 
hydraulic brake line, and a third, and much smaller catalogue, which 
related to parts and testing equipment for Ford, Mercury and Lincoln 
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automobiles. Distribution of respondent’s catalogues among pur- 
chasers had to vary greatly inasmuch as some jobbing accounts have 
handled only respondent’s line of ignition parts, others only the hy- 
draulic brake line, others limited their purchases to special items for 
the Ford lines and still others purchased all lines. The number of 
customers in each of these categories is not disclosed by the record, 
but the record suggests that the distributors with agreement cus- 
tomarily handled both the ignition and hydraulic lines and, accord- 
ingly, utilized those catalogues. Purchasers in this category received 

_respondent’s greatest, discounts and rebates and it included customers 
who travel larger numbers of salesmen and maintain branches. 

Other facts appear in the record showing that an allocation of cata- 
logue costs equally among 866 direct jobbing accounts represents an 
inaccurate procedure. Data submitted by respondent is to the effect 
that, in 1949, it had 866 jobbing accounts, of which number 98 assert- 
edly received the greatest discounts and purchased as distributors 
with agreement. Testimony was received, however, indicating that 
these figures did not include the individual members of Cotton States, 
Inc., a cooperative buyer group. All of its nine members and two 
of the branches of one of them submitted their purchase orders direct 
to respondent and were accorded its greatest discounts. Not all of 
respondent’s merchandise, moreover, is sold through its domestic job- 
ber accounts, among whom respondent would equally apportion its 
advertising expenses. In addition to approximately $2,000,000 per 
annum of net sales through those accounts, approximately $300,000 is: 
distributed annually to export customers. The record, however, is 
silent as to whether these customers participate in respondent’s ad- 
vertising programs. 

Furthermore, some of respondent’s accounts receiving the larger 
discounts have done a subjobbing business, and they, except in instances 
where these accounts print house catalogues of their own, manifestly 
require larger supplies of printed matter to assist such jobbers in 
their resale of the Niehoff lines to garages and filling stations. Re- 
spondent’s allocation takes no cognizance whatsoever of catalogues and 
advertising matter utilized in this manner. Noted in this connection 
is the fact that L. C. Bigelow, reported by respondent to be its only 
customer in the New York and New Jersey Metropolitan area, pur- 
chased a substantial quantity of respondent’s products in 1949; and, 
according to the record, it sold only to other automotive parts jobbers, 
no sales being made by it direct to garages and filling stations. 

We, accordingly, reject the initial decision’s view that the record 
supports conclusions that respondent’s catalogues are evenly distrib- 

423788—58——T4 


1152 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 51 FF. T. GC. 


uted or utilized by its accounts. The appeal of counsel supporting 
the complaint from the initial decision’s ruling in reference to adver- 
tising expense is, therefore being granted. 

We have considered the respondent’s exceptions challenging the 
hearing examiner’s rulings excluding certain evidence offered by it. 
Under one of such rulings, the hearing examiner declined to receive 
data relating to certain surveys conducted by National Standard Parts 
Association. These assertedly were offered in corroboration of other 
evidence directed to showing that larger jobbers incurred higher ex- 
penses in conducting their business operations which was one of the - 
matters urged in support of respondent’s contention that its larger 
discounts and rebates could not be deemed to be injurious to smaller 
volume jobbers from whom they were withheld. The questionnaire 
forms which were the basis for these tabulations were disseminated 
among the Association’s entire membership numbering between 1,100 
and 1,200 and returns ordinarily are received from approximately 
10% of the membership. Included among the members submitting 
the returns were some Niehoff customers but their exact number and 
identity were not disclosed. 

The reports prepared from the questionnaires represent industry 
averages relating to the financial operation of jobbers in small, me- 
dium and large categories. The information furnished in the ques- 
tionnaires include merchandise costs and receipts in the aggregate, 
gross profit, expenses and net profit. In rejecting the tabulations, the 
hearing examiner held that opportunity for full cross-examination re- 
specting the accuracy of the surveys and supporting data was not af- 
forded. The data furnished concern all forms of automotive prod- 
ucts and are unsegregated as to any product category; hence, the lack 
of materiality of these industry studies as a basis for evaluating what 
may be the effects of the respondent’s pricing practices between and 
among its competing customers is plainly apparent. In this situation, 
therefore, it does not appear that the challenged ruling of the hearing 
examiner was unduly restrictive or in any way prejudicial to the 
respondent’s rights. 

Somewhat similar considerations are applicable in appraising re- 
spondent’s exceptions to the hearing examiner’s exclusion of the 
Crowell-Collier Survey in reference to car owner repairs. This sur- 
vey was offered to show that of the automotive repairing in this coun- 
try, 54% was done in the shops of franchised automobile dealers. 
That proffered evidence manifestly was irrelevant and immaterial to 
the issues presented here and its conclusion by the examiner was prop- 
er. Considered also are the matters urged by respondent in support 
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of its exceptions to certain of the hearing examiner’s findings of facts 
and his rejection of various of its proposed findings. We think, how- 
ever, that those challenged findings and rulings are free from sub- 
stantial or prejudicial error and respondent’s exceptions thereto are 
denied accordingly. 

Stating that an order requiring the respondent to terminate its un- 
lawful discriminations will destroy the Niehoff business when its com- 
petitors are not likewise en) oined, appellant requests that this proceed- 
ing be held in abeyance until the Commission can place all industry 
members under identical restrictions. The pricing practices used by 
the respondent, however, have been found to be in violation of law. 
Since their continuance by the respondent is likewise unlawful the 
Commission’s duty, under the applicable statute, is to require their 
termination forthwith. That respondent’s business may be adversely 
affected by the requirement to cease its unlawful conduct does not 
counter-balance the precedent which would be set by the requested 
action which, if followed, would mean that Commission orders would 
be forever pending and unlawful practices rarely, if ever, corrected.** 

Also considered are respondent’s objections to the substance and 
form of the order contained in the initial decision. The provisions of 
the order are reasonably related to the unlawful general course of con- 
duct found to have been engaged in by the respondent, and the order, 
therefore, cannot be regarded as unduly lacking in specificity. The 
fact that the order forbids respondent from discriminating “directly 
or indirectly” in the respects there designated does not mean, more- 
over, that the proscriptions of the order exceed the authority of the 
Commission under the Act. Inclusion of the word “indirectly” is 
designed to prevent evasion of its orders and similar provisions have 
been included in other orders of the Commission, including the modi- 
fied orders issued in the Standard Oil* and Morton Salt® cases. Nor 
is there any sound basis for respondent’s contention that the record 
requires that'a distinction be made in the order as between respondent’s 
sales to its regular jobber accounts and sales made to or through its 
manufacturer’s agents. We regard the various objections interposed 
by the respondent to the initial decision’s order to be without merit. 

In further reference to the order, we have, as previously noted, 
rejected the initial decision’s holding that the respondent’s price dif- 


%4 Relevant to our consideration here is the opinion of the Second Circuit Court in 
Dictograph Products v. F. T. C., 217 F, 2d 821, 826. Judge Medina, for the Court, therein 
stated that: ‘“Preliminarily, it should be noted that potential or even probable adverse 
effects upon petitioner’s business alone is not a sufficient basis for withholding injunctive 
relief. Were we to hold otherwise, we would quite effectively draw the teeth of Section 
3 and of the antitrust laws generally.” , 

35 Standard Oil Company V. F. T. C., supra. 

36 F, T. CO. v. Morton Salt Company, 334 U.S. 37. 
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ferentials are partially justified by savings or considerations related 
to catalogue expense. Our order, therefore, makes appropriate provi- 
sion for modifying the initial decision’s order in this respect. For 
reasons explained in our decision in the Xdelmann matter, Docket No. 
5770, we likewise are modifying the order below in the instant proceed- 
ing (1) by striking the phrase “for replacement purposes” *? and (2) 
by inserting words to the end that the proscriptions of the order be 
additionally directed to the respondent’s officers, representatives, 
agents and employees. 

We have granted that part of the appeal of counsel supporting the 
complaint objecting to certain of the initial decision’s rulings with 
reference to catalogue expense, but an additional point is urged under 
the appeal. The initial decision in effect held that the status of the 
price of respondent’s competitiors as lawful or unlawful was not con- 
trolling to decision here, but additionally ruled that knowledge could 
not be imputed to the respondent that its competitors’ prices were in 
fact illegal. Counsel’s appeal primarily interposes objection to the 
latter and related conclusions and states that implicit in them is the 
erroneous holding that the respondent has successfully carried the 
burden of showing necessary proof relative to the lawfulness of com- 
petitors’ prices. As previously observed, however, the hearing ex- 
aminer ruled that the lower prices afforded its purchasers under re- 
spondent’s continuous nationwide pricing program did not represent 
prices made to meet an equally low price or prices of competitors as 
contemplated by the language of Section 2(b). The lawfulness or un- 
lawfulness of its competitors’ prices are therefore not in issue inasmuch 
as respondent’s defense has been found legally insufficient on other 
grounds. We are therefore denying this phase of the appeal of counsel 
supporting the complaint and are denying the respondent’s appeal, 
but are granting the appeal of counsel supporting the complaint to the 
extent previously described in this opinion. With the order to cease 
and desist modified in the manner previously discussed, the initial deci- 
sion is affirmed. 

FINAL ORDER 


Counsel for respondent C. E. Niehoff & Co., and counsel support- 
ing the complaint, having respectively filed on November 18, 1954, 
and November 19, 1954, their cross appeals from the initial decision 
of the hearing examiner in this proceeding; and the matter having 
been heard by the Commission on briefs and oral argument; and the 


fy. The record reveals that respondent’s discriminatory practices relate to its testing 
equipment and tools as well as its products designed for replacement purposes. 
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Commission having rendered its decision denying the respondent’s 
appeal and granting in part the appeal of counsel supporting the 
complaint and affirming the initial decision as modified: 

It is ordered, That the order contained in the initial decision be, 
and it hereby is, modified to read as follows: 

It is ordered, That respondent C. E. Niehoff & Co., a corporation, 
and its officers, representatives, agents and employees, directly or 
through any corporate or other device, in, or in connection with, the 
sale of automotive products in commerce, as “commerce” is defined 
in the Clayton Act, as amended, do forthwith cease and desist from 
discriminating, directly or indirectly, in the price of said automotive 
products of like grade and quality, by selling to any purchaser at net 
prices higher than the net prices charged any other purchaser, which 
purchasers compete, in fact, in the resale of said products, 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon it of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which it has complied with the order to cease and desist. 
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In THe MATTER OF 


THE VIRGINIA-CAROLINA PEANUT ASSOCIATION 
ET AL. 


Docket 6188. Complaint, Oct. 29, 1958—Order, May 17, 1955 


Order dismissing, for failure of proof, complaint charging a trade association 
and its members, constituting substantially all the cleaners and shellers of 
peanuts in the Virginia-Carolina area, with entering into an agreement or 
understanding to fix the prices at which they would purchase farmer’s stock 
peanuts during the 1952 crop season. 


Inrrrat Decision or Hrartnc EXAMINER 


Before John Lewis, hearing examiner. 

Mr. Paul R. Dixon, counsel supporting the complaint, and dr. 
William A. Mulvey with him on the brief; 

Sanders, Gravelle, Whitlock & Markey, by Mr. Louis A. Gravelle 
and Mr. Harold F. Baker of Washington, D. C., and Godwin & God- 
win, by Mr. Charles B. Godwin, Jr., of Suffolk, Virginia, for all re- 
spondents except The Columbian Peanut Company and the Edenton 
Peanut Company; d/r. Charles L. Kaufman, of Norfolk, Virginia, for 
respondent The Columbian Peanut Company; and Battle, Winslow 
& Merrell, by Mr. Francis E. Winslow, of Rocky Mount, North Caro- 
lina, for respondent The Edenton Peanut Company. 


STATEMENT OF THE CASE 


The Federal Trade Commission issued its complaint against the 
above-named respondents on October 29, 1953, charging them with the 
use of unfair methods of competition and unfair acts and practices in 
commerce in violation of the Federal Trade Commission Act. Copies 
of said complaint and notice of hearing were duly served upon re- 
spondents. Said complaint charges, in substance, that the respondents 
entered into an agreement and understanding to fix, and did fix, the 
prices of peanuts purchased by them during the 1952 crop season from 
the growers thereof, thereby tending to limit price competition among 
themselves and create a monopoly. Respondents appeared by counsel 
and filed answers to the complaint in which they denied, in substance, 


having engaged in any of the illegal practices alleged in the complaint. » 


After the holding of a pre-trial conference on January 6, 1954, 
which was attended by counsel for all respondents except The Edenton 
Peanut Company, hearings on the charges alleged in the complaint 
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were held before the undersigned hearing examiner, theretofore duly 
designated by the Commission to hear this proceeding. Said hearings 
were conducted at Suffolk, Virginia, on various dates between January 
18, 1954, and February 10, 1954. At such hearings testimony and 
other evidence were offered in support of the allegations of the com- 
plaint, which testimony and other evidence were duly recorded and 
filed in the office of the Commission. All parties were represented by 
counsel, participated in the hearings, and were afforded full oppor- 
tunity to be heard and to examine and cross-examine witnesses. 

At the close of the evidence offered in support of the complaint 
further hearings were suspended, pending the filing by respondents of 
motions to dismiss the complaint herein for failure of proof. Motions 
to dismiss and supporting briefs were thereafter filed by counsel for 
The Edenton Peanut Company on March 16, 1954, and by counsel for 
the other respondents on March 24, 1954. An answer and brief in 
opposition to said motions was filed by counsel supporting the com- 
plaint on May 5,1954. Pursuant to leave granted, a joint reply brief 
on behalf of all respondents was filed on May 20, 1954. Said motions 
to dismiss are disposed of in accordance with the findings, conclusions . 
and order hereinafter made. 

Upon consideration of the entire record herein and from his observa- 
tion of the witnesses, the hearing examiner makes the following: 


FINDINGS OF FACT 
I. The Business of Respondents 
A. Identity of the Parties 


Respondent The Virginia-Carolina Peanut Association, Inc., here- 
inafter referred to as respondent Association, is a corporation organ- 
ized, existing and doing business under the laws of the State of Virginia 
with its principal office and place of business located in the American 
Bank and Trust Company Building, Suffolk, Virginia. Said respond- 
ent is a trade association to which all the respondents herein belong. 

Respondents James W. Jordan, M. C. Jordan and Robert W. Win- 
borne (erroneously spelled Winbone in the complaint), are partners, 
trading under the firm name and style of Verlina Peanut Company, er- 
roneously named in the complaint as Virginia Peanut Company. 

Respondents James I. Beale III, Margaret Beale Keller * and Ann 
E. Beale, are partners, trading under the firm name and style of 

17The complaint erroneously names John Keller as a partner in the above firm. How- 
ever, the answer filed on behalf of said firm denies that said John Keller is a partner 


in the firm, alleges that Margaret Beale Keller is the third partner in the firm, and 
waives service of process upon said person. 
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Franklin Peanut Company, with their principal office and place of 
business located at Factory Street, Suffolk, Virginia. 

Respondents Binford E. Parker, Margaret Parker Pond and Sarah 
Parker Pond, are partners trading under the firm name and style of 
Parker Peanut Company, with their principal office and place of 
business located at Factory Street, Suffolk, Virginia. 

Respondent The Suffolk Peanut Company is a corporation organ- 
ized, existing and doing business under the laws of the State of Vir- 
ginia, with its principal office and place of business located at 303 
S. Saratoga Street, Suffolk, Virginia. 

Respondent Planters Nut and Chocolate Company is a corporation 
organized, existing and doing business under the laws of the State 
of Pennsylvania, with its principal office and place of business located 
at 212 Johnson Avenue, Suffolk, Virginia. 

Respondent The Columbian Peanut Company is a corporation or- 
ganized, existing and doing business under the laws of the State of 
Virginia, with its principal office and place of business located at 
Wainright Building, 229 W. Bute Street, Norfolk, Virginia. 

Respondent, Old Dominion Nut Corporation is a corporation or- 
ganized, existing and doing business under the laws of the State of 
Virginia, with its principal office and place of business located at Fac- 
tory Street, Suffolk, Virginia. 

Respondent Lummis & Company is a corporation organized, 
existing and doing business under the laws of the State of New Jersey, 
with its principal office and place of business located at 444 E. Wash- 
ington Street, Suffolk, Virginia. 

Respondent Severn Peanut Company is a corporation organized, 
existing and doing business under the laws of the State of North 
Carolina, with its principal office and place of business located at 
Severn, North Carolina. 

Respondent Pond Brothers Peanut Company is a corporation or- 
ganized, existing and doing business under the laws of the State of 
Virginia, with its principal office and place of business located at 
County Street, Suffolk, Virginia. 

Respondents Robert L. Hancock ITI, Robert L. Hancock, Jr., G. S. 
Hancock and H. L. Hancock, are partners trading under the firm and 
style name of Hancock Peanut Company, with their office and prin- 
cipal place of business located at Courtland, Virginia. 

Respondent The Edenton Peanut Company is a corporation or- 
ganized, existing and doing business under the laws of the State of 
North Carolina, with its principal office and place of business located 
at Edenton, North Carolina. 
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Respondent Birdsong Storage Company, Inc., is a corporation or- 
ganized, existing and doing business under the laws of the State of 
Virginia, with its principal office and place of business located at 
Suffolk, Virginia. 

Respondent Farmers Cotton & Peanut Company, Inc., is a corpora- 
tion organized, existing and doing business under the laws of the 
State of North Carolina, with its principal office and place of business 
located at Plymouth, North Carolina. 

Respondent The Williamston Peanut Company is a corporation 
organized, existing, and doing business under the laws of the State of 
North Carolina, with its principal office and place of business located 
at Williamston, North Carolina. 

Respondent Pretlow Peanut Company is a corporation organized, 
existing, and doing business under the laws of the State of Virginia, 
with its principal office and place of business located at Franklin 
Virginia. 

Respondent John H. Maclin Peanut Company (erroneously named 
in the complaint as Maclin Peanut Company) is a corporation or- 
ganized, existing, and doing business under the laws of the State of 
Virginia, with its principal office and place of business located at 103 
Madison Street, Petersburg, Virginia.’ 


B. The Peanut Industry 


The peanut industry is composed of three main levels. The first 
consists of the farmer who grows or produces the peanuts. The second 
is the cleaner and sheller, sometimes known as the miller, who per- 
forms intermediate processing operations on the peanuts before they 
are sold to the manufacturer or end-user. A few of the firms in this 
category merely perform cleaning operations and sell the peanuts 
in the shell. The bulk of the firms, however, also perform shelling 
operations. The cleaners and shellers purchase the peanuts directly 
from the grower or through intermediate independent buyers who 
receive a commission on purchases made for the account of the sheller. 
The third main category in the industry consists of the manufacturers 
or end-users who process the peanuts before their introduction into 
normal trade channels for sale to the consuming public. These con- 
sist of roasters, who roast and package the larger unshelled peanuts, 
salters who salt and package the shelled peanuts, and manufacturers 
of peanut butter, candy, and similar products, who use the peanuts 
in the manufacture of some product for sale to the public. 

2¥or purposes of convenience, the respondent corporations and partnerships are some- 


time hereinafter referred to by the first portion of the firm name, e. g., Columbian for The 
Columbian Peanut Company, and Parker for the partnership, Parker Peanut Company. 
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Peanuts are grown in three main areas: the Virginia-Carolina area, 
consisting mainly of the States of Virginia and North Carolina and 
portions of certain joining States, the Southeastern area, and the 
Southwestern area. There are four main types of peanuts grown in 
the United States: Runner, Spanish, Valencia, and Virginia. The 
Virginia type, which is raised in the Virginia-Carolina area, is larger 
in size than the other types and is most frequently sold in the shell, 
after being roasted, and as large salted peanuts. The smaller type 
Virginia peanut is generally used in the manufacture of candy and 
peanut butter. The Spanish type, which is raised in the Southeastern 
and Southwestern areas, is a small round peanut, is generally used in 
the manufacture of peanut butter and candy, and also in salting proc- 
esses. The Runner type, which is grown mainly in the Southeastern 
area, is a somewhat larger peanut than the Spanish peanut but smaller 
than the Virginia type, and is generally used in the manufacture of 
peanut butter andcandy. The Valencia type, which is generally raised 
in the Southwestern area, is used in salting processes and for the 
manufacture of candy and peanut butter. Most of the above types, 
particularly those of the smaller variety, are also used for crushing 
into peanut oil. 


C. The Position of the Parties in the Industry 


With the exception of the respondent Association, all the other re- 
spondents are cleaners and shellers of peanuts in the Virginia-Carolina 
area. ‘T'wo of the companies, Lummis & Company, and Planters Nut 
and Chocolate Company, are also end-users performing manufactur- 
ing operations at plants located in other parts of the country. The 
larger of the respondent shellers, including Birdsong, Pond, Lummis, 
Planters and Columbian, own or lease warehouses in a number of 
different sections in the Virginia-Carolina area and buy their peanuts 
generally throughout the area. The balance of the shellers operate 
within a more or less limited radius in the country-side adjacent to 
their mills. In the aggregate, the respondent shellers constitute sub- 
stantially all of the cleaning and shelling section of the industry in 
the Virginia-Carolina area. During the 1952 marketing season, these 
respondents purchased approximately 440 million pounds of peanuts 
prior to March of 1953, out of a total yield of approximately 516 
million pounds. 


D. The Interstate Commerce 


The respondent shellers sell, ship, and distribute or deliver, or cause 
to be shipped, distributed or delivered, peanuts in the various States 
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of the United States and in the District of Columbia, and said re- 
spondents maintain, and at all times mentioned herein have main- 
tained, a regular course and current of trade in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, in said pea- 
nuts, between and among the various States of the United States and 
the District of Columbia. 


II. The Alleged Unlawful Practices 
A. Background and Issues 


1. The Government support program 


During the period from 1933 to 1952 (with the exception of the 
years 1936 and 1937), the prices received by growers of peanuts were 
supported by the Federal Government, pursuant to various Acts of 
Congress, beginning with the Agricultural Adjustment Act of 1933. 
The prices of farmers stock peanuts, i. e., peanuts which had not been 
shelled, crushed or cleaned (except for the removal of foreign matter), 
were supported through a program of acreage allotment, diversion of 
acreage to other crops, diversion to crushing for oil, loans to growers 
and purchases through designated cooperative associations. For some 
years prior to 1952, the peanut support program also involved the 
execution of marketing agreements between Commodity Credit Cor- 
poration and the cleaners and shellers. These agreements, which were 
commonly called “shellers contracts,” provided for the purchase of 
farmers stock peanuts by the cleaners and shellers at a price not less 
than the existing support price for such peanuts. In return for such 
undertaking on the part of the sheller, the Commodity Credit Corpo- 
ration agreed to reimburse them in an amount equal to the support 
price thereof for any unshelled peanuts which the sheller was unable 
to resell. For several years prior to 1951, the contracts also provided 
for reimbursement to the shellers, at a stipulated price, for certain 
shelled peanuts designated as No. 2 size, which were diverted for 
erushing to oil. The provision in the contract for reimbursement of 
the sheller was commonly referred to as the “bail-out clause.” 

During the latter part of 1951 and early 1952, meetings, were held 
in Washington, D. C., under the auspices of the Production and Mar- 
keting Administration of the Department of Agriculture, which were 
attended by representatives of shellers, growers, and end-users of pea- 
nuts from various parts of the country to consider a change in the 
Government support program for peanuts. During the period from 
1947 to 1951, the Government had sustained rather substantial finan- 
cial losses in its peanut support program as a result of large crop sur- 
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pluses in the post-war years.’ In an effort to cut down on these losses 
and also with the hope of giving the producers an opportunity to take 
advantage of any increase in price which might result from a pro- 
posed cut in the acreage allotment, it was suggested that the existing 
direct support program based on the shellers contracts be dropped, 
and that there be substituted in lieu thereof a program providing for 
loans to farmers which would enable them to hold their peanuts for 
a possible rise in market.* Despite the opposition of farm groups, 
who expressed concern that the change in the program would result 
in a decrease in the price of peanuts, and of sheller representatives, 
who opposed the dropping of the shellers contracts, a new program 
was announced by the Department of Agriculture under the provi- 
sions of Public Law 285 (signed March 28, 1952), which provided for 
the elimination of the cleaners and shellers agreements. Under the 
new program the growers could procure a storage loan on their pea- 
nuts, either directly or through a growers cooperative, and could also 
enter into an agreement with the Commodity Credit Corporation, pro- 
viding for the purchase of the peanuts by that agency on May 31, 1953, 
at the support price, i. e., 90 percent of parity, less certain deductions. 
The loan advance which the grower could receive under the program 
amounted to approximately 10 percent less than the support price. 


2. The disposition of the 1952 crop 


The harvesting of the peanut crop in the Virginia-Carolina area 
usually begins around the end of October each year and the main 
part of the crop is harvested during November and December. The 
farmers endeavor to dispose of their crop as soon after harvesting 
as possible, since most of them do not have adequate storage facilities 
and it would expose the crop to deterioration through moisture and 


® These losses were as follows: 


Crop year Losses (million dollars) 
1947 aaa ae aa eee ee 
L083" oso LSS ee ee ee Ne eek 25.6 
APAGNSSlESL LOS Ae ad of elo ivesc iad Die pees 39.7 
DO ete SN OE ee 17.1 
LOE oooh See See ey CE Se el *1.°9 


*Through Dec. $1, 1951. 


“While counsel supporting the complaint prefers to stress the factor of giving the 
growers a chance at higher prices as the basie reason for the change in program, the evi- 
dence indicates that it was the financial burden of the program which was a moving 
factor behind the calling of the meetings and the proposed change. Since peanuts were 
the only basic crop on a direct Support program, a change to a loan support program was 
suggested lest the whole support program be lost. Although it was hoped that the loan 
program would afford the growers an opportunity for higher prices, this was not the 


overriding consideration which precipitated a re-examination of the existing program 
(R. 1132, 446, 525 ; OX 536, p. 5). 


<ase 
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rattage to permit the crop to lie in the field). The bulk of the pur- 
chases made by the shellers usually occur during November and De- 
cember, although there may be some purchases in October, when the 
crop matures early, and there is also some purchasing on a lesser scale 
after the first of the year. 

In 1952 the crop began to be harvested around the third week of 
October. Some of the respondent shellers began purchasing peanuts 
about October 20. As usual, however, most of the crop was purchased 
during November and December. Aside from some variations at the 
beginning and end of the season, the bulk of the peanuts were pur- 
chased by the respondent shellers at prices which were the equivalent 
of the Government loan value of such peanuts. The prices paid varied 
according to the grade of the peanuts, as determined by Federal-State 
inspectors. In making most of their purchases and computing the 
prices paid by them, the respondent shellers used an identical schedule 
designated as: “Price Schedule 1952 Crop Virginia Type Farmers 
Stock.” The schedule was a 16-page document, containing the prices 
of different grades of peanuts. The basic grade factor was the amount 
of “Sound Meat Kernel” in a given tot of peanuts, designated as 
“SMK.”. Each page of the schedule reflected the prices of peanut con- 
taining a different percentage of SMK, the first page containing the 

“prices of peanuts with 58 percent SMK, and the last page showing 
the prices of peanuts with 73 per cent SMK. Each page of the sched- 
ule also reflected variations in price within a given grade of SMK, 
depending upon the amount of foreign material in a given lot of pea- 
nuts and the percentage of extra large peanuts. Each page of the © 
schedule contained approximately 400 separate prices, on a per pound 

_ basis, carried to the third decimal point. 

By paying the equivalent of loan value for the bulk of their pea- 
nuts, the respondent shellers were able to purchase approximately 440 

‘million pounds of peanuts prior to March 1953, out of a total crop 
of about 506 million pounds. During the same period only about 18 
million pounds of peanuts were pledged by farmers with the Growers 
Peanut Cooperative, a Government-recognized marketing agency, as 
security for loan advances made under the terms of the loan program. 


3. The contentions 


It is the contention of counsel in support of the complaint that the 
purchase by the respondent shellers of the bulk of the 1952 peanut 
crop at prices which were the equivalent of Government loan values 
and the use by them of an identical schedule of prices were the result 
of an agreement or understanding on their part to fix the prices of 
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such peanuts. The case of counsel supporting the complaint rests 
Jargely on the circumstantial evidence, adduced through witnesses 
called from among the respondents, that the respondent shellers used 
the same price schedule and purchased the bulk of their peanuts at 
these prices. The respondent witnesses, while conceding the truth of 
these basic facts, denied that their conduct was the result of any agree- 
ment or understanding on their part to fix prices, and they sought to 
give an explanation for the coincidence of their actions. According 
to respondents, the fact that each company purchased most of its pea- 
nuts at loan value was dué solely to economic conditions and was 
based on the individual decision of each company. With respect to 
the use of the same price schedule, respondents contended that the 
schedule was merely a replica of one issued by the Department of 
Agriculture for another crop area and that it was prepared by the 
bookkeepers employed by several of the shellers in order to facilitate 
the otherwise cumbersome process of computing the prices of pea- 
nuts which resulted from the change in the support program. 

Since there is no dispute as to the basic facts presented by counsel 
in support of the complaint with respect to the prices at which most 
of the peanuts were purchased in 1952 by the respondent shellers and 
as to the use by them of an identical price schedule, the basic issue in 
the case resolves itself mainly into one of whether the explanations 
offered by respondents are sufficiently plausible and acceptable to over- 
come any inference which might otherwise arise from their common 
and parallel actions. To a consideration and evaluation of the evi- 
dence in this respect, the hearing examiner now turns. 


B. The Evidence 


1. The decision to pay loan value 


It was the testimony of most of the respondent shellers that their 
decision to buy the bulk of their peanuts in 1952 at prices equivalent to 
the loan value thereof was based solely on economic factors and con- 
siderations. While there were some variations in emphasis and detail, 
the testimony of these witnesses was substantially similar with regard 
to the factors which caused them to conclude that loan value was the 
price at which they should bid for, and at which they could reasonably 
expect to purchase, farmers stock peanuts during the 1952 crop season. 
Boiled down to its essentials, the gravamen of their testimony was that 
due to a peanut surplus, both existing and prospective, and a strin- 
gency in the credit situation, they concluded it would be necessary for 
them to buy their peanuts at the cheapest possible price in order to stay 
in business. Since any price lower than loan value would encourage 


ee 
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farmers to place their peanuts under Government loan, most of the 
respondent shellers concluded that loan value was the cheapest price 
at which they could expect to purchase farmers stock peanuts. Most 
of them offered the farmer the added inducement of paying him the 
cost of hauling the peanuts from the farm to the mill, whereas, under 
the Government loan program the farmer would have to pay the cost 
of hauling himself. Moreover, the quotation of prices, f. 0. b. the 
farm, was traditional in the Virginia-Carolina area. It was the con- 
tention of the sheller witnesses that the coincidence of their substan- 
tially parallel actions resulted not from any understanding or agree- 
ment on their part, but from the fact that they were confronted with 
parallel economic factors which were widely known in the trade. 

The testimony given by the shellers as to the economic factors which 
affected their respective judgments impressed the hearing examiner 
as being plausible and not unreasonable on the whole. With respect 
to the matter of the peanut surplus, a number of the witnesses referred 
to the fact that there were approximately 114 million unsold bags of 
Government-owned peanuts hanging over the market from the 1951 
crop which could be dumped on the market at prices below parity in 
the event they were found to be deteriorating. Most of the sheller wit- 
nesses also testified that surveys which they customarily made in the 
fields prior to the harvesting of the crop convinced them that there 
would be another large peanut crop in 1952. Despite the fact that 
there had been a cut in acreage in 1952, it was their testimony that the 
farmers had usually managed by more efficient methods of cultivation 
to produce as great, if not a greater, yield on the reduced acreage. 
They further claimed that the cut in acreage was offset by the fact 
that in 1951 the Government had ceased its program of diverting 
shelled peanuts to crushing for oil, thus augmenting the supply avail- 
able for the edible trade. Another factor mentioned by some of the 
shellers as contributing to the surplus was the fact that the Southeast- 
ern crop area, in which harvesting had begun prior to the Virginia- 
Carolina area, was giving indications of an unexpectedly large crop, 
particularly in the Runner-type peanuts, which were competitive to 
the No. 2 Virginia-type peanut and were sold at substantially lower 
prices. The crop surplus situation was, according to the sheller wit- 
nesses, reflected in the lower prices which were being offered by end- 
users for the cleaned and shelled peanuts and this, in turn, affected the 
shellers’ judgment as to what they could afford to pay for farmers 
stock peanuts. 

The testimony of the shellers regarding the 1952 crop and market 
situation was corroborated to a considerable degree by the weekly 
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peanut reports of the Production and Marketing Administration, of 
the Department of Agriculture, covering the period in question, which 
were offered in evidence by counsel supporting the complaint. Thus, 
the report of October 1, 1952, refers to the fact that the supply of pea- 
nuts “in commercial positions” as of August 31, 1952, was about one- 
third more than the holdings on that date in 1951, and that the hold- 
ings of farmers stock peanuts were three times as large as in the pre- 
vious year, “principally due to large holdings of Government-owned 
farm stock peanuts in the Virginia-Carolina area.” Concerning the 
matter of the demand for peanuts by end-users, the weekly report of 
October 8, 1952, states: 

There was little demand for new crop future shipments, with the trade gen- 
_ erally following a wait and see attitude. 

The report of October 15, contains the following statement regard- 
ing the prospective size of the 1952 crop: 

Indicated production in the Virginia-Carolina area increased about 2 percent 
during the month due to higher anticipated yields in Virginia. * * * Generally, 
a very good crop is in prospect in this area. 

The report of October 22 refers to the fact that the yield of the 1952 
crop “should be a little better than a year ago.” The same report also 
refers to the fact that buying by end-users “‘is still light.” ‘The report 
of November 5 also emphasizes the lightness of the demand from 
end-users, stating: 

Demand for cleaned and shelled goods for close up shipment has been only 
fair, with most buying for current needs. 

The report of November 12 again refers to the “rather light” de- 
mand for cleaned and shelled peanuts and contains quotations of price 
futures on such peanuts which are generally below the 1951 average. 

In addition to the above crop and market factors which affected 
their judgment, the sheller witnesses placed considerable emphasis 
on the matter of the credit stringency which confronted them in 1952. 
Most of the shellers have resources to finance only a small part of their 
crop purchases, the greater portion thereof being financed through 
bank loans. According to the testimony of the sheller witnesses, they 
were confronted in 1952 by a reluctance on the part of the banks to 
loan money as freely as in the past due, not only to the softening of 
the market, but to the fact that the shellers had lost the protection 
of the shellers contracts containing the bail-out clause. In past years 
the bail-out clause in their contracts had assured the shellers against 
losses on unsold farmers stock peanuts and, until 1951, also limited 
their losses on some of the shelled peanuts. While this clause was 


wr & 


THE VIRGINIA-CAROLINA PEANUT ASSN. ET AL. 1167 
1156 Findings 


not frequently used in actual practice,’ it facilitated their obtaining 
credit from the banks since it, in effect, gave them collateral for their 
loans: In 1952, with the collateral of the bail-out clause gone, the 
banks were more cautious in their loans to the shellers. The money 
was doled out on a gradual basis with instructions that the money was 
to be used to buy peanuts as cheaply as possible. At least one sheller, 
Farmers Cotton & Peanut Company, Inc., was instructed by its bank 
to pay no more than loan value for the peanuts. Another sheller, The 
Edenton Peanut Company, was required under its loan from the Re- 
construction Finance Corporation not to expend the monies loaned for 
more than 80 percent “of the loan value” of the peanuts purchased. 
Several of the shellers testified that they had to go off the market prior 
to the end of the season due to a lack of funds with which to make fur- 
ther purchases.® 

Another factor which influenced the thinking of a number of the 
shellers was the view that the new program established loan value, 
rather than the so-called support price, as the effective support level 
for farmers stock peanuts during the active buying season. While 
a farmer could, if he chose, hold his peanuts until May 31, 1958, and 
obtain the support price under his purchase agreement with the Com- 
modity Credit Corporation, the actual difference between loan and 
support was more apparent than real since the deductions which 
would have to be made from the support price after May 31 (includ- 
ing allowance for shrinkage in weight, storage charges, interest on 
loan and other charges) would reduce the net amount received by 
the farmer substantially to the amount of the loan. Although it was 
possible that the farmer might still realize a profit if the Government 
resold the peanuts after May for more than support, this was a some- 
what uncertain and speculative prospect when weighed against the 
natural inclination of the farmer to dispose of the crop as soon as 
possible and with a minimum of red tape. For this reason many of 
the shellers felt that in offering to pay a price equivalent to loan value 
during the active buying season, they were offering the farmer a price 
equal to the effective support price. 

In his brief counsel supporting the complaint cites statements made 
by the Department of Agriculture, in announcing the new program, 
to the effect that they regarded it as offering growers an opportunity to 


5The testimony reveals that the clause was taken advantage of for 1951 by respondent 
Columbian and that several other shellers gave serious consideration to availing them- 
selves of their rights of resale under this clause at various times. 

6 This includes respondents Pond Brothers, Farmers Cotton, and Virlina. In obtaining 
its last loan during the season, respondent Pond Brothers was required to show that it 
had actual contracts of sale with reliable end-users. 
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secure prices above support. Counsel apparently regards these state- 
ments as belying the testimony of some of the respondent shellers that 
they considered loan value to be the effective support price. However, 
the minutes of the meetings in Washington which preceded the adop- 
tion of the 1952 loan program, reveal the widely held view by many 
segments of the industry that the practical result of the proposed new 
program would be to establish loan value as the effective support price. 
Thus, a farm representative from the Southeastern area stated that 
the proposal to establish a loan program providing for deductions of 
approximately 10 percent below support would establish loan value as 
the effective support price, since 90 percent of the farmers in his area 
would not avail themselves of farm loans.’. A farm representative 
from the Virginia-Carolina area stated that with the large carryover 
from 1951 facing the market, any proposal for establishing a system of 
deductions below the support price would have the practical effect 
of reducing the price, and he suggested that the Government should 
stop “beating around the bush” and should tell the farmer it was going 
to cut the support price by the amount of the deduction.’ Similar 
sentiments were voiced by others who were present at the meetings. 
It should also be noted that great concern was voiced at the meetings, 
both by farmer representatives and shellers, that the shellers’ difficulty 
in financing their purchases without the collateral of the shellers con- 
tracts would affect their ability to buy the crop.” 

Recognition of the realistic nature of the views expressed at these 
meetings, as well as corroboration of the testimony of the respondent 
shellers, appears in the following prediction made by a county farm 
agent which appeared in a local newspaper just as the crop was be- 
ginning to move to market: 

Weather permitting, peanut picking will move into high gear shortly and right 
now it’s impossible to predict how much of the crop will be stored under Govern- 
ment loan either on the farm or with the Growers Coop and how much will move 
directly into regular trade channels. It’s my guess that if buyers pay prices in 
line with the loan schedule a sizable portion of the crop will move directly from 
the picker to the mills™ [Emphasis supplied. | 

Although, as claimed by the respondent shellers, the laws of eco- 
nomic necessity naturally impelled them to the decision to pay loan 
value for their peanuts, it should be noted that there was no imme- 
diate and simultaneous unanimity in this decision. Thus, one of the 

7RX 9, pp. 13-14. 

®RX 9, p. 35. 

* See, for example, RX 9, pp. 4, 6, 25. 


7° CX 536, pp. 49-51; RX 9, pp. 21, 25, 26, 


ene above article appeared th the Suffolk News-Herald under date of October 26, 
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largest shellers, respondent Columbian, started out buying at a price 
midway between loan value and support value, but came down to loan 
value when it found it was able to buy all the peanuts it wanted to at 
the latter price. Another large sheller, respondent Birdsong, decided 
to pay loan value f. o. b. its mill, with the farmer bearing the cost of 
hauling the peanuts, but soon changed to loan value f. o. b. the farm, 
when it found that the shellers generally were paying for the hauling 
of the peanuts. The experience of respondent Williamston was similar 
to that of Birdsong. In the case of several of the smaller of the re- 
spondent shellers, who entered the market rather late, the decision to 
pay loan appears to have been based not merely on the economic factors 
above related, which caused them to proceed cautiously, but also on 
the fact that when they entered the market they found that loan value 
had already been established as the going rate. Since most of the 
shellers bought through independent buyers, who purchased peanuts 
on behalf of more than one company, it would not be difficult for these 
latecomers to find out what prices were being paid without receiving 
such information from other shellers. 

It should also be noted that despite the fact the bulk of the peanuts 
handled by the respondent shellers were purchased at loan value, 
there were, nevertheless, significant variations from this price, in 
addition to those already mentioned of shellers who changed their 
price after entering the market. Thus, respondent Edenton purchased 
at least 20 per cent of its peanuts at prices other than loan value. The 
figures covering purchases by respondent Williamston during the 
period from November 1 to December 6, 1952, show that approximately 
42 per cent of its purchases were made at prices other than loan. 
While figures are not available for the other respondents, most of 
them testified that after January 1, 1953, they paid above loan for 
peanuts, despite the fact that from January 31 to May 31, 1953, there 
was no price support under the Government program.’ 

Given the economic factors with which the respondent shellers were 
confronted in 1952, it does not tax credulity to accept their claim that 
the decision to pay loan value resulted from the individual action 
of each sheller, impelled by economic necessity, and not from any 
agreement or understanding among them. There is nothing about 
their testimony or about their demeanor in testifying which suggests 
that the examiner should not give credence to their claims. In con- 
sidering the probabilities inherent in the situation, it should be noted 
that in 1951, when they were operating under the shellers contracts, 


12 Farmers who desired to enter into a loan and purchase agreement with the Govern- 
ment were required to do so before January 31, 1953. 
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all the respondent shellers purchased the bulk of their peanuts at 
exactly the minimum price required under the contracts, to wit, at 
the support price. No claim is here made that such unanimity of 
action resulted from anything other than the operation of normal 
market factors, including a crop surplus which was aggravated by 
the dropping of a portion of the protection of the shellers contracts 
with respect to No. 2 size shelled peanuts. It is not unreasonable, 
therefore, to believe that confronted with a worsening of the market 
situation in 1952, including the complete dropping of the shellers con- 
tracts, the shellers should once again decide to pay no more than was 
required by what they considered to be the effective support level under 
the new program, to wit, loan value. 

Accordingly, the Hegritig examiner cannot conclude that, neon 
as the respondent shellers decided to pay the equivalent of loan value 
for farmers stock peanuts in 1952 and proceeded to buy the bulk of 
their peanuts at such price, their decision and action were based on 
anything other than the individual judgment of each sheller taking 
into consideration the economic factors which were common to them all. 


2. The use of the loan-value price schedule 


The case of counsel in support of the complaint rests not merely on 
the fact that the respondent shellers bought the bulk of their peanuts 
at prices equivalent to the Government loan values thereof but, even 
more important, on the fact that the shellers used an identical 16- -page 
price schedule in the preparation of which the bookkeepers of some 
of the respondents cooperated. The respondent shellers, while admit- 
ting that they all used the loan-value schedule during the course of 
the 1952 crop season, denied that it had any connection with an 
agreement or understanding on their part to fix prices. They sought 
to show that the schedule was merely an adaptation of one prepared 
by the Department of Agriculture, which came into use because of 
the difficulties they had experienced in computing prices under the 
new loan program, and that they had used similar schedules in previous 
years. ‘The explanation of respondents concerning the origin and 
distribution of the schedule, and the contentions of counsel supporting 
the complaint in connection therewith, are considered in greater de- 
tail below. 


a. The explanation 


During the period when the shellers were obligated under the shellers 
contracts to pay not less than the support price for peanuts, the De- 
partment of Agriculture had issued a schedule reflecting the support 
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prices of farmers stock peanuts on a per ton basis. Since peanuts 
in the Virginia-Carolina area were traditionally bought and sold on 
a per pound basis, it was necessary for the shellers to have a schedule 
translating the Government support prices to a pound basis. For a 
number of years this need was supplied by the bookkeeper of the re- 
spondent Pond Brothers, one Al Elliott, who prepared a schedule 
substantially similar to that issued by the Department of Agriculture, 
except that the prices were expressed on a per pound rather than a per 
ton basis. As to a private venture of his own, in which his employer 
did not participate, Elliott had copies of the schedule printed and sold 
them to other shellers at approximately five cents per copy. A similar 
schedule was prepared by Elliott in 1952 and distributed to the other 
shellers. 

However, when it became apparent in the fall of that year that there 
was definitely going to be a loan program instead of the former direct 
support program,!* many of the shellers found it necessary to have 
some more convenient method of computing loan values. This was 
important, not only because many of them had decided to pay loan 
value for their peanuts, but also because the farmers themselves, in 
deciding whether or not to accept a buyer’s offer, would frequently 
want to know what they could get if they placed their peanuts under 
Government loan. In order to compute loan value, it was necessary 
to make a series of deductions from the support price, in accordance 
with a complicated formula prescribed in the loan program. The De- 
partment of Agriculture had issued a bulletin showing how these de- 
ductions were to be made from the support price in order to arrive at 
loan value. By using the Government schedule of support prices, 
expressed in a per ton basis, and making the deductions prescribed by 
the Government formula, it was possible to arrive at the loan value 
of farmer stock peanuts which could then be translated to a per pound 
basis. The same result could be achieved by using the Elliott schedule 
of support prices and making deductions therefrom in accordance with 
the Government formula. However, this procedure was cumbersome 
and time-consuming, requiring anywhere from 20 to 35 minutes to 
compute the loan value on a given lot of peanuts, and even longer 
where more than one grade of peanuts was involved in a transaction. 
As a result of this, the shellers found it necessary to have some more 


18 Although the new program had gone into effect in the spring of the year, many of the 
shellers were hopeful that some change might be effected which would restore the shellers 
contracts. Not until the late summer or early fall did it become definitely apparent that 
the loan program was going to control the 1952 crop, and not until about October 1 was 
detailed information received in the Virginia-Carolina area as to how the program was 


going to operate. 
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convenient method of computing peanut prices on a loan value basis, 
lest their payment system become bogged down in a mathematical 
morass, 

The lead in preparing a schedule to meet this need was taken by 
E. K. Thompson, bookkeeper of respondent Birdsong. According 
to Thompson, when he told the president of his company that it took 
approximately 27 minutes to compute loan value on a given lot of 
peanuts, he was instructed by his employer to try to find some way 
of facilitating this task. Previous to this, Thompson and the book- 
keepers of five or six other companies located in Suffolk had been to 
see a Mr. Johnson, head of the Growers Peanut Cooperative in Frank- 
lin, for the purpose of obtaining information which would aid them 
in computing the loan values of peanuts.* Johnson was not then able 
to help them. However, he subsequently sent them a table of instruc- 
tions as to the method of making deductions from the support price 
in order to arrive at loan value. While the Government had issued a 
complete 21-page schedule of loan values on all grades of runner-type 
peanuts, it only issued a 1-page table of instructions illustrating how 
to compute such values on Virginia-type peanuts. 

When Thompson realized that the Government was not going to 
issue detailed schedules for Virginia-type peanuts, he asked Elliott 


of Pond Brothers, who had had experience with price schedules in. 


the past, if he would be interested in helping him prepare a schedule 
of loan values. Since Elliott also had need for such a schedule, he 
agreed to cooperate with Thompson.” Both of them worked out the 
format for the schedule, based substantially on that which had already 
been prepared by the Department of Agriculture for Runner-type 
peanuts. They also made the mathematical computations for the first 
two pages of the schedule. However, since there were over 6,000 com- 
putations to be made in working out the entire schedule and the har- 
vesting of the 1952 crop was at hand, Thompson called in four of the 
other bookkeepers in Suffolk, most of whom had previously been with 
him on the visit to Franklin, to see if they would be interested in 
making the mathematical computations on the other pages of the 
schedule. Each of the bookkeepers agreed to make the computations 

144 The Cooperative was the officially recognized marketing agency under the loan pro- 
gram and received copies of releases from the Department of Agriculture pertaining to 
the program. It was apparently customary for the shellers to contact officials of the 


Cooperative from time to time for the purpose of obtaining information Tegarding the 
support program, 


% According to Hlliott’s employer, Elliott would have prepared a complete loan sched- 
ule himself, except for the fact that the assistant who had helped him in preparing the 


earlier schedules, had left the company’s employ and Elliott did not have the facilities to 
do the complete job by himself, 
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on two or three pages of the schedule.t* +The work was begun around 
October 15 and was completed on October 21, when the schedule was 
sent to a printer in Norfolk for printing. With one exception, Thomp- 
son did not request permission from any of the employers for their 
bookkeepers to work on the schedule, and in most instances the em- 
ployers were not aware that their bookkeepers were so engaged until 
after work on the schedule had commenced or was completed.” 

In the meantime, and prior to the preparation of this schedule, some 
of the respondent shellers were already buying peanuts at loan value. 
Several made the necessary computations by the longhand method 
of calculating the prescribed deductions for loan value, while others 
had prepared their own schedules using an average figure of deduc- 
tions from support to arrive at loan value. In some instances, com- 
plaints had been received from farmers that these computations did 
not accurately reflect Government loan values. As soon as the sched- 
ules prepared by Thompson and Elliott, with the cooperation of the 
four other bookkeepers, were received from the printer, copies were 
distributed to those firms whose bookkeepers had assisted in the prep- 
aration thereof. When the other shellers learned about the schedule 
they procured copies through Thompson or Elliott. A number of 
them learned about the new schedules from Elliott, from whom they 
had previously purchased a support schedule and whom they had 
called in the hopes that he might be preparing a loan schedule, after 
they had run into difficulty in paying for peanuts without an accurate 
detailed schedule of loan values. One of the largest of the shellers, 
respondent Columbian, learned about the schedule quite by accident 
through the printer, who was a friend of its president, and was able 
to get copies from the printer after permission had been obtained 
from Elliott or Thompson.** 


b. The contentions of counsel supporting the complaint 


- Counsel in support of the complaint refers in his brief to several 
facts and circumstances which he apparently regards as reflecting 
unfavorably on the story of respondents concerning the preparation 
and distribution of the loan value schedules. First of all he points 


1€In addition to Thompson and Elliott, bookkeepers from the following four companies 
worked on the schedule: Planters, Lummis, Old Dominion, and Parker. 

17 Only in the case of Lummis’ bookkeeper was permission requested for the bookkeeper 
to assist in the work. 

18 According to €olumbian’s President, William Woodley, when he first learned of the 
schedule, he made no effort to obtain copies because he had received the impression from 
Johnson of the Peanut Growers Cooperative that the Government was going to issue its 
own schedule. However, when he learned that this was not so, he called the printer 
again and the latter, after receiving permission from Thompson or Elliott, gave Woodley 
a number of copies. 
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out that, unlike the Elliott schedule which had been prepared as a 
private venture by Elliott and for which he received payment from 
the various shellers, none of the respondents, other than Birdsong, 
ever paid for the 1952 price schedule. Thompson, who took the lead 
in preparing the schedule, gave the following explanation as to why 
he had not been paid for the schedule: 

At the time the schedules were printed, Thompson had contemplated 
charging for them, as had Elliott. He had 2,000 copies printed be- 
cause Elliott had advised him that this was the number which he had 
customarily ordered, and because the printer had informed him the 
difference in price between printing 500 copies and 2,000 copies was 
very small. However, he had some difficulty in deciding which com- 
panies to charge and how much to charge for the schedule. He felt 
that he could not charge the companies whose bookkeepers had helped 
him prepare the schedule. By the time the schedules came back from 
the printer, Thompson was so busy handling payments for the pea- 
nuts which were then moving to market in substantial quantities, 
that he gave up the idea of charging for the schedules. Eventually, 
his employer paid the printing bill and no reimbursement was received 
from any of the other shellers. 

A number of the shellers testified that they had fully expected to 
be billed for the schedules, as they had in the case of the Elliott sup- 
port schedules, but that they had never received a bill. Some of 
them testified that they had been under the impression right along 
that their companies had paid for the schedules and did not learn 
to the contrary until they checked their files just prior to the com- 
mencement of this proceeding, at the request of a Commission in- 
vestigator, and were surprised to find that they had never received a 
bill for the schedules. 

In the opinion of the examiner, the fact that the schedules were or 
were not paid for is not a fact of any controlling significance. There 
is no showing that the cost of printing the schedules involved any con- 
siderable sum of money. Moreover, the fact that no payment was 
made by the other shellers does not necessarily require the drawing 
of any inference adverse to the position urged by respondents. In 
fact, if the shellers had shared the cost of printing the schedules this 
might more logically be cited as a circumstance tending to show that 
the printing and distribution thereof was part of a common plan of 
action. 

Another fact cited by counsel supporting the complaint as tending to 
impugn the explanation of the respondent shellers concerning the use 
of the schedule is the fact that the schedule was headed: “Price sched- 
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ule 1952 Crop Virginia Type Farmers Stock [Peanuts].” It is ap- 
parently the position of counsel that since the schedule was actually 
a schedule of loan values, it should have been called a “loan” schedule 
instead of a “price” schedule. Counsel in support of the complaint 
apparently regards the fact that the word “price” was used as tending 
to show that it was intended for use as part of a scheme to fix prices. 

In the opinion of the examiner, the designation of the schedule as 
a “price” schedule is not a fact from which any adverse inference can 
be drawn. As pointed out by Thompson, the Elliott schedule upon 
which the loan schedule was in part modeled, also used the descrip- 
tion “price schedule,” although it was actually a schedule of support 
values. The reason it had been so designated was to avoid any pos- 
sible misrepresentation to the farmers as to what the official Govern- 
ment support values were in the event an error in computation was in- 
advertently made in the schedule. In addition, the official instructions 
for computing loan values issued by the Department of Agriculture, 
which Thompson used as a model, also refer to the schedule as a “price 
table.” Moreover, in view of the fact that respondent Birdsong had 
already decided to pay loan value for its peanuts there is nothing un- 
usual about its bookkeeper calling the schedule, which he took the 
lead in preparing, a “Price Schedule.” 

Counsel in support of the complaint also cites as being of some sig- 
nificance, the dissimilarity between the Elliott support schedule and 
Thompson loan schedule, insofar as the size of each document is con- 
cerned. He points out that whereas the former was only a one-page 
document, the latter consists of sixteen pages. Counsel apparently 
accepts the Elliott schedule as being merely a bona fide effort to trans- 
late Government support prices from a per ton to a per pound basis, 
but regards any substantial deviation from the format of that schedule 
as having sinister implications. 

In the opinion of the Examiner, the argument of counsel in support 
of the complaint based on the physical dissimilarity of the two docu- 
ments rests on a distinction without a difference. The reason why the 
Elliott schedule was only one page was that the Government support 
schedule upon which it was patterned was also a one-page document. 
However, as a result of the complicated formula for deductions from 
support, set up under the 1952 loan program, it was necessary to have 
a separate schedule for each grade of peanuts according to the per- 
centage of sound meat kernel (SMK). The Government instruc- 
tions on how to compute loan value contain a separate table of base 
prices on a single grade of Virginia-type peanuts (65% SMK) and 
an additional table setting forth the formula for computing the loan 
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values on all grades of peanuts. The same document also contains a 
complete model loan-value schedule for runner-type peanuts, con- 
sisting of 21 pages with a different schedule for each percentage of 
SMK. The Thompson schedule is patterned substantially after the 
format of the Government schedule for Runner-Type peanuts, except 
that it is applicable to Virgina-type peanuts.*® Considering the fact 
that the Government schedules themselves became more complicated 
after the enactment of the loan program, the examiner cannot see 
anything sinister in the fact that the Thompson schedule consists of 
16 pages, while the Elliott support schedule was only one page. 

Viewed in the light of the record as a whole, the explanation by 
respondent shellers as to how the loan-value price schedule came to be 
prepared and as to how it came to be distributed among all the shellers, 
impressed the examiner as plausible and as not unreasonable on its 
face. There is nothing in the facts and circumstances referred to by 
counsel supporting the complaint nor in any of the other facts pre- 
sented in the record which requires the examiner to reject this ex- 
planation. 

3. The other evidence 


In addition to the fact that the respondent shellers all used the 
same price schedule and purchased the bulk of their peanuts at loan 
value, counsel in support of the complaint relies upon several other 
facts and circumstances as tending to support his claim that re- 
spondents entered into an agreement to fix prices. These matters are 
separately discussed below. 


a. The speech by Woodley 


At a meeting of the respondent Association on November 2, 1951, 
William P. Woodley, President of respondent Columbian, made a 
talk to the members in which he stated, in part, as follows: 


We know there is nothing we can do to reduce the cost of our peanuts if 
we are operating under the Shellers Contract, and I think all of us should 
sign the contract. The price we pay is fixed by the contract, and although we 
cannot reduce our cost below this level, we can limit our cost by buying peanuts 
strictly on the price determined by the federal grade. The only way we can do 
this is not to price any lot of peanuts until after the grade has been determined 
by a Federal Grader at a grading point. This will take the guess work out of 
buying and, as you know, whenever We guess the value of a lot of peanuts, we 


have to pay additional if we have under-guessed, but if we over-guess. we have 
to absorb our mistakes. 


7 The complaint states, and it was conceded by counsel supporting the complaint at 


the hearings herein, that the Thompson schedule reflects “exactly” the amounts of 
Government loan values. 
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The peanuts being marketed in the Southeast are being sold in accordance 
with the grades established at receiving points, and already being overpriced 
in competition with the Southeastern type, it would seem to me that it is 
absolutely necessary that we follow their practice in buying at the minimum 
support price. This, of course, will enable us to move more peanuts into edible 
consumption than we would be able to move under a Program of careless buying, 
and I believe we will be doing the farmers of this area a service in trying to 
move a greater quantity of the crop into edible consumption rather than into 
Commodity Credit, and by doing so, we may be able to eliminate the necessity 
of radical acreage reduction next year. 

Counsel in support of the complaint cities these remarks as indi- 
cating that the respondent shellers “were cooperatively discussing the 
reasons why it would be in their best interest to purchase peanuts at 
the minimum support price,” and he seeks to have the examiner infer 
that they took similar action in 1952. Aside from the fact that, as 
counsel recognizes, the speech was made in connection with the 1951 
crop and there is no evidence that any action was ever taken by the 
Association based on Woodley’s suggestion, the speech itself contains 
no proposal that the shellers undertake any illegal action. The grava- 
men of Woodley’s remarks at the meeting was that economic con- 
ditions required that the shellers cut their cost of peanuts and that 
since they could not cut the price because they were obligated under 
the shellers contracts to pay not less than the support price, they could 
at least see to it that the peanuts were properly graded before they 
made an offer as to price.”° 

When the full speech is read in context it tends, if anything, to con- 
firm much of the testimony of respondents’ witnesses. For example, 
the speech quotes from an article written by a banker in which ref- 
erence is made to the economic problems confronting the industry and 
in which it was forecast that loans to shellers would have to be “very 
closely screened.” Woodley’s own remarks regarding the problem 
of competition with the Southeastern-type peanuts confirm the testi- 
mony of some of the shellers regarding the effect of the Southeastern 
crop on their own area. He also refers to the problem of the large 
probable carryover of peanuts from the old crop, thus indicating that 
the shellers were confronted in 1951 with a problem similar to that 
which faced them in 1952. Viewing Woodley’s remarks as a whole, 
there is nothing in them which suggests that illegal action on the 
part of the shellers was contemplated as a means of rectifying the 
industry’s problem. 


2 Insofar as the 1952 crop is concerned, the evidence shows that offers by buyers were 
usually at a particular price, subject to the proper grade being established by Federal- 
State inspectors. However, some buyers apparently made their own estimate of grade 
and bid on the peanuts without a proper Federal-State inspection. This presumably is 
what Woodley was referring to. 
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K. F, Gilliam, the general manager and treasurer of respondent 
Pretlow, on June 24, 1952, addressed a letter to B. M. Birdsong, “% 
Birdsong Storage Company, Inc.,” in which the following statement 
appears: 

I am reminded of the old proverb that goes something like this: “The moun- 
tain strained and brought forth a mouse,” and it looks like that’s about all those 
fellows in Washington have done for us.. I have about decided that it is useless 
to look to Washington for any help, so it looks like if we are going to buy this 
crop of peanuts to stay in business, the help is not coming from Washington but 
lies in what we can do. [Italics by counsel supporting complaint. ] 

Counsel in support of the complaint seeks to have the examiner infer 
that this letter contemplated illegal action on the part of the shellers, 
arguing that the letter “must have been taken to heart by respondent 
Birdsong, * * * asa hub about which the unlawful activities charged 
in the complaint revolved.” 

Although counsel supporting the complaint appears to take the posi- 
tion that this was a proposal made by one sheller to another, it should 
be noted that B. M. Birdsong was not only employed by respondent 
Birdsong Storage Company, Inc. (in what capacity it does not appear 
from the record) but he was also a stockholder and officer of respondent 
Pretlow Peanut Company, of which Gilliam was an official. The 
letter may therefore be regarded as being one from one official of 
Pretlow to another official. of the same company. Furthermore, it 
should be noted that Gilliam had attended the meetings sponsored by 
the Department of Agriculture in Washington during early 1952, as 
a member of the Committee sent by the Virginia-Carolina shellers, 
At these meetings his group had taken the position that they wanted 
to have the shellers contracts continued in view of the protection which 
they were afforded thereunder. Viewed in this light, Gilliam’s re- 
marks in the letter to Birdsong may be regarded simply as an ex- 
pression of his views that since Washington was not going to help the 
shellers (having definitely decided to drop the shellers contracts), the 
latter would have to rely entirely on their own resources to buy the 
crop if they wanted to stay in business. 

There is no more reason for inferring that the “we” mentioned in the 
letter means both respondents Pretlow and Birdsong or that it refers 
to the shellers as a group, than there is in assuming that it has reference 
to Pretlow Peanut Company alone, of which both the sender and re- 
cipient of this letter were officials. Reading the letter in its context 
and in relation to the events which preceded it, the examiner is con- 
vinced that there is no necessary connection between the sending of the 


—— 
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letter and any agreement or understanding between respondents Pret- 
low and Birdsong or any other group of shellers.”* 


c. The matter of warehouse space 


At the hearings counsel in support of the complaint appeared to take 
the position that the respondent shellers had deliberately refused to 
make warehouse space available to the Government or to the Growers 
Cooperative, so as to force the farmers to sell their peanuts to the 
shellers due to the unavailability of warehouse space for storing pea- 
nuts placed under loan. It is not clear whether he has now abandoned 
this position since in the brief filed by him counsel merely refers to the 
lack of warehouse space as a factor which facilitated the plan of the 
shellers to fix prices. To the extent that counsel may still be urging the 
position which he appeared to take at the hearing, it is the opinion of 
the examiner that this contention is lacking in any substantial merit. 

It is true that a number of the shellers declined to make warehouse 
space available to the Government or to the Co-op. However, accord- 
ing to the testimony of these shellers, the reason for this was that the 
Government never made any firm offer to use their warehouse space, 
but merely wanted the shellers to give the Co-op the option to use the 
space without committing it to take and pay for any definite amount 
of space. Even on the basis of this indefinite offer several of the 
shellers, including Pretlow and Maclin, actually offered to lease ware- 
house space to the Government but the space was never actually used 
or paid for. Several of the other shellers, particularly the smaller 
ones, made no offer to lease space because they did not have enough 
warehouse space for their own needs. 

Aside from the fact that there is no substantial evidence of any effort 
on the part of the shellers, deliberate or otherwise, not to make ware- 
house space available to the Government, it is the opinion of the Ex- 
aminer that the matter of warehouse space was not a significant factor 
in persuading the growers to accept the shellers’ offer to pay loan 
value rather than place their crops under Government loan. While 
there may have been a shortage of warehouse space at the opening of the 
season, 35 warehouses were built during the season with funds provided 
by the Commodity Credit Corporation, some of them becoming avail- 
able around the middle of November, and the balance by December 1, 
1952. The testimony of the farmers who were called as witnesses in 
support of the complaint indicates that, generally speaking, the lack 

21It may be noted that the balance of the letter, other than the portion above quoted, 


deals with personal matters and with certain business matters which were obviously being 
called to Birdsong’s attention as an official of Pretlow. 
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of warehouse space was not a factor which persuaded them to sell to 
the shellers instead of availing themselves of a Government loan.” 


d. The alleged admissions of buyers 


Counsel in support of the complaint called a number of farmers who 
testified regarding their conversations with various buyers for the 
respondent shellers. In a number of instances the buyers had shown 
the farmers price schedules similar to those in general use among the 
respondent shellers, and had told them that they would be paid “ac- 
cording to the sheet.” One of the farmers, Vernon K. Grizzard, testi- 
fied that a buyer told him: “[W]e all have the same price. * * * We 
are buying on the same schedule as the Government price list.” An- 
other farmer, Joseph F. Turner, was also told by a buyer that the 
shellers were “all paying the same thing for the peanuts, and buying 
on that particular sheet * * *.” . 

Tf this testimony has any value, it must be as admissions by agents 
of the shellers that the latter had fixed the prices at which they were 
buying farmers stock peanuts. In the opinion of the examiner, the 
testimony of the farmers cannot be so regarded. Insofar as they 
testified about being shown copies of price schedules by buyers, their 
testimony is not of any particular significance. AJI of the shellers ad- 
mittedly gave their buyers copies of the schedules and so it was natural 
that the latter would show them to the farmers as reflecting the prices 
they were paying. Insofar as any buyer may have made the statement 
that all the companies were paying the same price, i. e., the price on the 
Government schedule, they were merely stating a fact which had be- 
come generally known in the market but which, under the circum- 
stances, did not necessarily mean that there was any agreement or 
understanding on the part of the shellers with regard to this price. 

The examiner has already discussed the reasons why the shellers de- 
cided to pay loan value and how they came to use the same schedule. 
The fact that the buyers made the statement that the shellers were 
paying loan value and using the same schedule does not add anything 
to the picture. Most of the buyers bought for several companies and 
it may be assumed that as a result of the instructions received from 

22Warmer Paul C. Marks testified that he had warehouse space available near him but 
did not use it, although he was fully aware of what the Government loan program was. 
Fred Jones testified that although he was fully aware of the loan program, he made up 
his mind to sell his peanuts to one of the shellers because he had never stored any pea- 
nuts in a warehouse and, moreover, there was so much publicity about the Government 
losing money on the peanuts that he preferred to dispose of them himself. Francis A. 
Simmons testified that there were Government warehouses available near him and he was 
aware of the loan program. Likewise, Vernon K. Grizzard testified that he was familiar 


with the loan program and that he put part of his crop in a warehouse on loan and sold 
the rest to shellers. 
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their various principals and the wide distribution of the schedules, 
they became generally aware as to what the shellers were paying—not 
only their own principals but other companies as well. For this rea- 
son, the statements made by them cannot be regarded as admissions 
that their principals or employers had, in effect, fixed prices. 


C. Summary and Concluding Findings 
1. Summary 


The contention of counsel supporting the complaint that respond- 
ents entered into an illegal agreement to fix the prices of farmers stock 
peanuts rests almost entirely on the circumstantial evidence that the 
respondent shellers bought the bulk of the 1952 peanut crop at prices 
which were the equivalent of Government loan values and that they 
all used an identical schedule embodying such values, in the prepara- 
tion of which schedule the employees of some of the shellers partici- 
pated. There is no substantial direct evidence in the form of corre- 
spondence, minutes or reports of Association meetings, or otherwise, 
that the respondents entered into any agreement or understanding 
such as that charged in the complaint or, indeed, that the subject of 
prices to be paid during the 1952 crop season was even discussed among 
respondents at Association meetings or elsewhere. While counsel in 
support of the complaint did seek to draw support for his position 
from certain statements made in a speech by one of the shellers at an 
Association meeting in 1951 and from a letter written by a sheller in 
1952, as well as from statements made to farmers by peanut buyers, 
this evidence, which has been discussed above, is so ambiguous and 
inconclusive that it has no substantial probative value. It is clear, 
therefore, that the case of counsel supporting the complaint must stand 
or fall on the circumstantial evidence introduced with respect to the 
preparation and use by the respondent shellers of the same price 
schedule. 

The respondent shellers, while admitting the basic facts relied on 
by counsel in support of the complaint, sought to show that their deci- 
sion to buy at loan value and their use of the same schedule were based 
on circumstances having no connection with any agreement to fix 
prices. They explained that the basic decision which they made with 
respect to the 1952 crop, viz., to pay loan value, was compelled by 
economic circumstances beyond their control and was not the result 
of any understanding or agreement on their part. These economic 
circumstances included a large carryover of peanuts from the previous 
crop, a large prospective yield for the ensuing year, and a large yield 
of the lower-priced competitive Runner-type peanuts grown in the 
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Southeastern area, all of which factors spelled out a peanut crop sur- 
plus and were reflected in a softening of the prices quoted by end-users 
of peanuts. Equalling these factors in importance was the fact that 
the banks, which financed the greater portion of their purchases, be- 
came very restrictive in their commitments to the shellers as a result 
of the dropping of the shellers contracts containing the so-called bail- 
out clause. The amount of the loans were reduced and, in some in- 
stances, limitations were placed on the prices at which shellers 
could buy. 

With these conditions facing them, the shellers contended that it was 
natural, in fact that it was imperative, for them to try to buy farmers 
stock peanuts as cheaply as possible. Since the Government loan pro- 
gram had the effect of establishing a floor under peanut prices, it was 
inevitable that they would all eventually arrive at the same price as 
the cheapest price at which they believed peanuts could be bought, viz., 
loan value. Since the farmers had to be offered some inducement for 
selling to the shellers rather than placing their peanuts under loan, 
most of the shellers offered to pay the cost of hauling the peanuts from 
the farm to the mill, a practice which was traditional in the area any- 
way. Even in this, there was no immediate unanimity since several 
shellers, including Birdsong Storage Company, one of the largest 
companies in the area, started out paying loan value f.0.b. their mill 
and another large sheller, Columbian Peanut Company, started out 
paying a price midway between loan value and the support price. 

Insofar as the explanations given by the shellers for their decision to 
buy peanuts at loan value are concerned, they impressed the examiner 
as being plausible and worthy of credit on the whole, As previously 
indicated, their testimony regarding the economic conditions which 
they claimed motivated their decision was corroborated to a consider- 
able extent by documentary evidence in the record. No evidence was 
offered by counsel in support of the complaint to show that the condi- 
tions which the shellers claimed confronted them did not exist or that 
this was not the true reason why each of the shellers decided to, and 
bought, the bulk of its peanuts at loan value. 

While there may be cases, some of which will hereafter be dis- 
cussed, where the fact that a given group of competitors buy or 
sell at precisely the same price can have no rational explanation other 
than that such action resulted from a common agreement or under- 
standing among them, the circumstances of this case do not require 
the drawing of any such inference. Here there is a perfectly logical 
and non-culpatory explanation, which does not do violence to the 
laws of probability, as to how all the shellers came to pay the same 
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price for the bulk of their peanuts. Actually, the decision which 
preceded their purchases was not so much a decision to buy at a 
particular price, as it was a decision to buy as cheaply as possible. 
The price which each decided upon was not some arbitrary figure in 
which the coincidence of their decision would logically point to a 
combination of some kind, but was an amount predetermined to a 
large extent by the Government support program as the minimum 
figure at which the farmers would have an incentive in selling to the 
trade rather than placing their peanuts under loan. The fact that 
the shellers ultimately all arrived at substantially the same decision 
does not, under the facts here present, require the drawing of any 
inference that their decision was the result of collusive action. Sig- 
nificantly, in the year 1951, when they were confronted with similar, 
although not as acute, economic factors, they all arrived at substan- 
tially the same decision and bought the bulk of their peanuts at 
the cheapest price permitted under their contracts with the Govern- 
ment, to wit, the support price. No charge is here made that such 
action resulted from any agreement or understanding among the 
shellers. 

The other significant fact upon which counsel in support of the 
complaint relies is that the shellers did not merely make a similar 
decision as to price but that they all used an identical price schedule, 
in the preparation of which some of their employees cooperated. How- 
ever, here again the shellers gave a plausible and logical explanation 
which it does not tax credulity to accept. Thus the shellers showed 
that in past years they had all used a similar schedule of support 
prices which they purchased from the bookkeeper of one of the 
shellers; that this schedule, the so-called Elliott schedule, translated 
Government support prices from a per ton to a per pound basis and 
was needed because support was the minimum price which could be 
paid under the shellers contracts with the Government; that for the 
1952 crop it was necessary to know what the loan value of the different 
grades of peanuts were, not only because most of the shellers had 
decided this was the price at which they could and should purchase 
farmers stock peanuts, but because the farmers themselves wanted to 
know what the loan values were; that it was burdensome and time 
consuming to compute such values without some schedule or other 
means of ready reference; that a number of the shellers had been 
led to believe that a schedule of loan values would be issued by the 
Department of Agriculture but that when the schedule was issued, 
it was for another type of peanuts grown predominantly in the South- 
eastern area, with only a single table showing how to compute loan 
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values for Virginia-type peanuts; that when it became apparent that 
the Government was not going to issue a usable schedule some of the 
bookkeepers, because of their mutual need and in most cases without 
instructions from their employers, cooperatively assisted in preparing 
a schedule patterned substantially on the model supplied by the Gov- 
ernment; and that in the normal course of events other shellers who 
had previously purchased the Elliott schedule found out about the 
new schedule and obtained copies. The shellers further showed that 
prior to the receipt of the schedule, a number of them were already 
paying loan value and were computing payments either by the long- 
hand method of deductions or by using a homemade schedule in which 
deductions were approximated. 

While the fact that a given group of competitors has used the same 
or a similar price list with a “to the last penny” correlation has, as 
pointed out by counsel supporting the complaint, been considered 
sufficient to support an inference that the group was acting in concert, 
no such inference is justified by the facts in this case. The “to the 
last penny” correlation here can logically be explained on a basis other 
than the existence of an agreement to fix prices, viz., that the price list 
used by the competitors merely reflected the official Government loan 
values reduced to a per pound basis. Accepting the apparently cred- 
ible testimony of the shellers as to how each of them, acting independ- 
ently, arrived at the basic decision to pay loan value, there is nothing 
unusual about the fact that they all began to use a schedule reflecting 
such values. Had they all prepared separate schedules containing the 
same amounts, based on the Government figures, this would not give 
rise to an inference that they were acting in concert. The fact that 
several of their bookkeepers, acting in most instances without the 
knowledge of their employers, collaborated in preparing such a sched- 
ule does not, in the opinion of the examiner, require any different con- 
clusion concerning the bona fides of their action, particularly in the 
light of the fact that they had all used identical price schedules in the 
past originating from a common source. 


2. Application of the legal authorities 


Counsel supporting the complaint states in his brief that hedoes “not 
necessarily rely on any express agreement among respondent shellers 
respecting the promulgation of the 1952 price schedule and its use,” 
and cites a number of legal authorities for the proposition that it is not 
necessary to show any actual or express agreement, simultaneously 
entered into, in order to establish a case under the Federal Trade Com- 
mission Act or the related Provisions of the Sherman Act. Counsel 
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then argues that the “joint preparation” of the price schedule and the 
use thereof by the respondents in paying “to the penny” prices for the 
bulk of their peanuts “constitutes such a set of circumstances that the 
respondent shellers would be per se in violation of the Federal Trade 
Commission Act.” 

While it may be that no express agreement, simultaneously entered 
into, need be shown, the evidence must be such that it can reasonably 
be inferred that the parallelism of respondent’s conduct resulted from 
some concert of aciton in which all of them deliberately and intention- 
ally participated, albeit without any formal agreement and without 
necessarily entering into the arrangement at precisely the same mo- 
ment. It is clear from the various cases cited by counsel supporting 
the complaint that in order to sustain a charge of illegal price-fixing 
under the Federal Trade Commission Act or the related Sherman Act 
something more than the fact that respondents, consciously or other- 
wise, engaged in parallel action must be shown. Thus, in the /nterstate 
Circuit case,2? while the court stated that a “conspiracy may be * * * 
formed without simultaneous action or agreement on the part of the 
conspirators,” it recognizes that there must be “[a]cceptance by com- 
petitors * * * of an invitation to participate in a plan,” even though 
there was no previous agreement, and it concluded that the uniform 
action of respondents could not have occurred “without some under- 
standing that all were to join” (emphasis supplied). Similarly, in 
the Fort Howard Paper Co. case,?* the court while stating that “no 
formal agreement” was necessary and that the “essential combination 
or conspiracy may be found in a course of dealings or other circum- 
stances as well as in any exchange of words,” recognized that “ijt is 
the agreement to fix prices in concert that renders the conspiracy il- 
legal.” [Emphasis supplied.] Any doubt on the subject of whether 
parallel business behavior is ipso facto illegal was recently laid at 
rest by the Supreme Court in Theater Enterprises, Inc. v. Paramount, 
346 U. S. 537, where the court in interpreting the analogous provisions 
of the Sherman Act, stated: 


The crucial question. is whether respondents’ conduct toward petitioner 
stemmed from independent decision or from an agreement, tacit or express. To 
be sure, business behavior is admissible circumstantial evidence from which the 
fact finder may infer agreement. * * * But this court has never held that proof 
of parallel business behavior conclusively establishes agreement or, phrased dif- 
ferently, that such behavior itself constitutes a Sherman Act offense. Circum- 
stantial evidence of consciously parallel behavior may have made heavy inroads 
into the traditional judicial attitude toward conspiracy; but “conscious paral- 
lelism” has not yet read conspiracy out of the Sherman Act entirely. 


23 Interstate Circuit, Inc., v. U. 8., 306 U. S. 208, 227. 
2% Fort Howard Paper Oo. v. FTC, 156 F. 2d 899, 905 (C. A. 7). 


1186 FEDERAL TRADE COMMISSION DECISIONS 
Findings 51 F. 7.0. 


The examiner is not unmindful of the cases holding that a course 
of parallel conduct which falls short of a “combination” or “conspir- 
acy” under the Sherman Act may, under some circumstances, con- 
stitute an unfair method of competition under the Federal Trade 
Commission Act.” However, these have involved situations where 
not only was the method of competition (use of basing point system) 
considered to be illegal, but there was evidence of actual collusion 
among the parties. Whatever may be the validity of the argument 
that such cases support the doctrine of “conscious parallelism,” 2° the 
Commission has made it clear that it regards the “inherent evidence 
of collusion” in these pricing systems as being the gravamen of the 
offense charged and that “mere uniformity” of prices does not provide 
a basis for prosecution.?? In the instant case there is not involved 
any inherently illegal pricing system and, moreover, the complaint 
is based on the alleged existence of an agreement or understanding 
among respondents to fix prices and not on any claim of mere parallel 
behavior.”8 

Insofar as the cases cited by counsel supporting the complaint hold - 
that a finding of agreement or conspiracy may be based on a showing 
of conscious parallel action, they involve situations where the facts 
indicate that there was no reasonable explanation for the unanimity 
of action among respondents other than that it resulted from an agree- 
ment or conspiracy on their part. In such cases, the respondents 
either offered no explanation of their parallel conduct or the expla- 
nations offered by them were patently unacceptable. Thus, in the 
Eugene Dietzgen Co. case,?° the court noted that respondents had 
made “[n]o rational or satisfactory explanation” for their identical 
bids on Government contracts and held that “concerted action” may 
be inferred from an “artificial price level not related to supply and 
demand * * *.” Similarly, in the Fort Howard Paper Co. case, 
supra, the court held that the “artificiality and arbitrariness of the 
zone structure [on which respondents’ prices were based] is so appar- 


FTO v. Cement Institute, 333 U. 8. 683, 721, fn. 19; Triangle Conduit & Cable Co. 
v. FTC, 168 F. 24 175 (C. A. 7). 

°6 See Rahl, Conspiracy and the Anti-Trust Laws, 44 Ill. L. Rev. 743, 761 (1950). 

7 Commission Policy Toward Geographic Pricing Practices, October 12, 1948, 8 CCH 
Trade Reg. Rep., par. 10,412. 
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ent that it cannot withstand the inference of agreement.” The court 
in the Allied Paper Mills case *° also cited the “artificiality and arbi- 
trariness” of the price structure as supporting an “influence of agree- 
ment.” In the /nterstate Circuit case, supra, the Court found that the 
unanimity of action among the defendants resulted in “such far-reach- 
ing changes in their business methods” that it taxed credulity to be- 
lieve that such changes could have occurred without some understand- 
ing that all were to join” and, furthermore, that it was “beyond the 
range of probability that [this] was the result of mere chance.” 

The instant case does not fall within this category. The prices re- 
flected in respondents’ price schedules were neither artificial nor 
arbitrary but were directly related to the Government loan program. 
The respondents gave a rational and satisfactory explanation as to 
why they decided to pay such prices and also as to how the employees 
of some of them happened to cooperate in the preparation of a price 
schedule reflecting these prices. The actions of the respondent shellers 
do not represent any startling change from past industry practices, 
under which the prices paid by the shellers appear to have borne a 
considerable degree of relationship to the minimum price guaranteed 
to the grower under the Government support program, and in which 
schedules reflecting such prices and based on Government-supplied 
data have been widely used.** , 

It is clear from the foregoing that (1) in order to establish the 
charge that respondents have engaged in illegal price-fixing, as alleged 
in the complaint, counsel supporting the complaint must establish 
that the action of the respondent shellers in adopting identical prices 
was the result of some agreement or understanding on their part, tacit 
or express; and (2) that proof of parallel business behavior does not 
ipso facto establish the existence of such an agreement or understand- 
ing, except insofar as agreement may be inferred from the context 
of such parallel action. The question here presented is whether the 
evidence that the respondent shellers engaged in substantially parallel 
business behavior is sufficient, in the face of the explanations given 


20 Allied Paper Mills v. FTO, 168 F. 2d 600, 608 (C. A. 10 . 

51 Counsel in support of the complaint has sought to analogize the position of respond- 
ents, based on past industry practices, to the position taken by their opposite numbers in 
cases such as the Socony Vacuum case (U. 8. v. Socony Vacuum Oil Co., 333 U. 8. 150) 
where it was held that the fact certain illegal cooperative practices had been initiated 
during the period of the NRA with the knowledge and acquiescence of officials of the Fed- 
eral Government, did not immunize such practices from prosecution where they were con- 
tinued after the NRA period. However, the examiner does not understand the position 
of respondents here to be based on any claim of immunity gained from Government 
acquiescence in illegal practices engaged in during the period of the shellers contracts. 
Rather it is their position that the practices engaged in prior to 1952 were entirely legal 
and, so far as appears from the record, there is no evidence to the contrary. , 
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by them, to justify the drawing of an inference that such parallelism 
of action resulted from a common understanding or agreement on 
their part. The criterion to be followed in resolving this question 
is well stated in Wesson v. United States, 172 F. 2d 931, 983 (C. A. 8), 
as follows: 

Inferences must be based upon proven facts or facts of which judicial 
notice must be taken and one inference cannot be based upon another inference. 
To sustain a finding of fact the circumstances must lead to the conclusion with 
reasonable certainty and must be of such probative force as to create the basis 
for a legal inference and not mere suspicion. Circumstantial evidence * * * 
is not sufficient to establish a conclusion where the circumstances are merely 
consistent with such a conclusion or where they give equal support to incon- 
sistent conclusions.” [Emphasis supplied.] 

In the opinion of the examiner the explanation given by the re- 
spondent shellers for their use of the same price schedule and their 
payment of similar prices for the bulk of their peanuts, if it does not 
affirmatively establish the nonexistence of an agreement or under- 
standing to fix prices, at least gives equal support to an inference 
that their parallel action was noncollusive in nature as it does to one 
that such action was the result of agreement or understanding among 
them.** Under these circumstances, the examiner cannot draw any 
inference adverse to respondents from their parallel activities. 


3. Concluding findings 


It is concluded and found, for the reasons above stated that the evi- 
dence introduced by counsel in support of the complaint is insufficient 
to establish a prima facie case that the respondent shellers entered 
into an agreement or understanding to fix the prices at which they 
would purchase farmer stock peanuts during the 1952 crop season. 
With respect to the respondent Association, it is found that there is 
a complete failure of proof that it participated in any illegal activi- 
ties as charged in the complaint. 


*3See also Pevely Dairy Oo. vy. United States, 178 F. 2d 363, 870, (C. A. 8), in which 
the rationale of the Wesson case was adopted by the court, in reversing a conviction for 
engagement in a price-fixing conspiracy, where the evidence of conspiracy rested largely 
on the adoption of parallel prices and the defendants gave a detailed plausible explana- 
tion as to the economic reasons why each adopted these prices. 

In his brief counsel supporting the complaint urges that the explanation of respond: 
ents not be accepted in the light of the holding in United States v. U. 8. Gypsum Co., 833 
U. S. 364, 395, in which the Court stated that “little weight’ could be given to the denials 
of witnesses that they had acted in concert “[w]here such testimony is in conflict with 
contemporaneous documents.” However, unlike the U. 8, Gypsum case, there are no 
contemporaneous documents here which contradict the explanations or denials of respond- 
ents. The primary documentary evidence is the price schedules themselves, and there 
is no necessary inconsistency between these documents and the explanations of respond- 
ents. Cf. O. H. Musselman Co., Docket No. 6041 (September 23, 1954), where the Com- 
mission declined to accept explanations in clear variance with written reports. 


hh 
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CONCLUSION OF LAW 


It is concluded that counsel in support of the complaint has failed 
to establish by reliable, probative and substantial evidence that re- 
spondents have engaged in any unlawful conduct in violation of Sec- 
tion 5 of the Federal Trade Commission Act. The motion of respond- 
ents to dismiss the complaint herein, on the ground that no violation 
of said Act has been established by the evidence, should, accordingly, 
be granted. 

ORDER 


It is ordered, That the complaint herein be, and the same hereby is 
dismissed. 
FINAL ORDER ON APPEAL 


Counsel in support of the complaint having filed, on December 31, 
1954, their appeal from the initial decision of the hearing examiner 
in this proceeding; and the matter having been heard by the Com- 
mission on the whole record, including briefs and oral argument; and 

The Commission having concluded that the hearing examiner’s ini- 
tial decision is correct, both on the law and the facts, and that the 
appeal of counsel supporting the complaint in all respects is without 
merit : 

It is ordered, That the initial decision of the hearing examiner dis- 
missing the complaint be, and it hereby is, affirmed and that the ap- 
peal therefrom filed by counsel in support of the complaint be, and 
it hereby is, denied. 

Commissioner Howrey not participating, and Commissioner Mead 
dissenting. f 
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In THE MATTER OF 
DEAN ROSS PIANO STUDIOS, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6229. Complaint, June 30, 1954—Decision, May 19, 1955 


Consent order requiring a company in New York City to cease advertising falsely 

that by means of its home-study course of piano instruction consisting of 
a booklet and a device designated “Automatic Chord Selector,” a person 
could play the piano with both hands the first day and, within a short time, 
read and play hymns, ballads, and sheet music. 

Before Mr. Loren H. Laughlin, hearing examiner. 

Mr. Frederick J. McManus for the Commission. 

Mr. Benjamin E.. Winston, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Dean Ross Piano 
Studios, Inc., a corporation, and Leonard Greene, individually and as 
an officer of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the pub- 
lic interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrary 1. Respondent Dean Ross Piano Studios, Inc., is a cor- 
poration, organized, existing and doing business under and by virtue 
of the laws of the State of New York with its office and principal 
place of business at 45 West 45th Street, New York, New York. It 
is now, and for some time last past has been, engaged in the sale of a 
home study course in piano instruction known as Dean Ross Piano 
Course. The course consists of a booklet and a device designated 
“Automatic Chord Selector.” Respondent, Leonard Greene, is presi- 
dent of said corporation. He individually formulates, directs and con- 
trols the policies, acts and practices of said corporate respondent. His 
address is the same as that of the corporate respondent. 

Par. 2. In the course and conduct of their business, respondents now 
cause, and for some time last past have caused, their home study 
course, when sold, to be transported from their place of business in the 
State of New York to purchasers thereof located in other States of the 
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United States and in the District of Columbia. Respondents main- 
tain, and at all times mentioned herein have maintained, a substantial 
course of trade in commerce between and among the various States 
of the United States and the District of Columbia. ; 

Par. 3. Inthe course and conduct of their business, and for the pur- 
pose of inducing the sale of their said course of instruction, respondents 
have made various statements with respect to the results that will fol- 
low the study and use of the materials furnished with said course, in 
advertisements published in various newspapers and other periodicals 
and by means of radio continuities. Among and typical, but not all in- 
clusive, of said advertisements are the following: 

Play Piano with BOTH Hands the FIRST 
Day—or Don’t Pay! 

Amazing, New, Patented Self-Teaching 
Device Gives “Secret” 

You, too, can play piano with BOTH hands at once! Thousands have learned 
to play this fast, easy A-B-C way with the amazing invention, the AUTOMATIC 
CHORD SELECTOR, there’s nothing to it. This is no trick method. You actual- 
ly read and play any sheet music, And, the Patented AUTOMATIC CHORD 
SELECTOR guides your fingers every note of the way. No scales, no exercises, no 
boring practice. You play the minute you sit at the piano. In no time at all 
you're playing Hit Parade numbers, or hymns, or beautiful old ballads ... or all 
three! Send for this marvelous Dean Ross Piano Course today. Consists of 30 
illustrated lessons, 50 songs with words and music, special Dean Ross play-at-once 
arrangements, and the Patented AUTOMATIC CHORD SELECTOR. Only $1.98 
complete. You have nothing to lose and Popularity and fun to gain, so mail 
the 10-day FREH-TRIAL coupon now. 

This is no trick method. You actually read and play any sheet music. 
I ean personally Guarantee to teach you to play any sheet music. 

Par. 4. Through the use of the statements appearing in said ad- 
vertisement, and others of the same import but not specifically set out 
herein, respondents represented, directly or by implication, that by 
means of their course of instruction a person is able to play the piano 
with both hands the first day and, within a short time, to read and play 
hymns and ballads as well as sheet music such as is featured on the Hit 
Parade. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact, the ability to play the 
piano gained by respondents’ course of instruction is limited to the 
playing of simple, single note melodies with one hand and simple bass 
chord accompaniments with the other. The instruction provided will 
not teach or enable a person to play hymns, ballads or sheet music 
unless they have been specially prepared so as to permit the use of 
respondents’ course of instruction and then only in the manner above 


set forth. 
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Par. 6. The use of the aforesaid false, misleading and deceptive 
statements and representations and the failure to disclose the limita- 
tions of the results that may be obtained through the purchase and 
use of respondents’ course of instruction has had, and now has, the 
capacity and tendency to induce members of the purchasing public 
into the erroneous and mistaken belief that all of such statements and 
representations are true and into the purchase of a substantial number 
of said courses of instruction as a result of such erroneous and mis- 
taken belief. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices within the intent and 
meaning of the Federal Trade Commission Act. 


INITIAL DECISION BY LOREN H. LAUGHLIN, HEARING EXAMINER 


The Federal Trade Commission (hereinafter referred to as the Com- 
mission) on June 30, 1954, issued its complaint herein under the Fed- 
eral Trade Commission Act against the above-named respondents, 
charging them in certain particulars with having violated the provi- 
sions of said Act. The respondents were duly served with process 
and thereafter filed their answer. 

On March 11, 1955, the respondents, however, stipulated in writing 
with counsel supporting the complaint, therein withdrawing their 
answer and waiving the filing of another answer and agreeing that a 
consent order against the respondents be entered herein in terms iden- 
tical with those contained in the notice issued and served on respond- 
ents as a part of the complaint herein except that in paragraph 2 of 
said proposed order in said notice the following words were stricken: 
“has been specifically prepared so as to permit the use of respondents? 
course of instruction,” and the following words have been inserted in 
lieu thereof: “it is arranged for or is adaptable to respondents’ course 
of instruction.” Such written stipulation was approved in writing 
by the Director and Assistant Director of the Commission’s Bureau 
of Litigation. 

By said stipulation, among other things, respondents have admitted 
all the jurisdictional allegations of the complaint and agreed that the 
record herein may be taken as if the Commission had made findings 
of jurisdictional facts in accordance with such allegations; that the 
parties expressly waive a hearing before the Hearing Examiner or 
the Commission and all further and other procedure to which the 
respondents may be entitled under the Federal Trade Commission Act 
or the Rules of Practice of the Commission; and that the order to cease 


DEAN ROSS ‘PIANO STUDIOS, INC., ET AL. 1193 
1190 Order 


and desist issued in accordance with said stipulation shall have the 
same force and effect as if made after a full hearing, the parties having 
waived specifically therein any and all right, power or privilege to 
challenge or contest the validity of said order. It was also stipulated 
and agreed therein that the complaint herein may be used in constru- 
ing the terms of the order provided for in said stipulation which may 
be altered, modified or set aside in the manner provided by the Statute 
for the orders of the Commission. 

The aforesaid stipulation for consent order as so approved was sub- 
mitted on March 18, 1955, to the above-named hearing examiner for 
his consideration in accordance with Rule V of the Commission’s 
Rules of Practice. And upon due consideration of the complaint and 
the stipulation for consent order, which is hereby accepted and 
ordered filed as part of the record herein, it having been stipulated 
they shall be the entire record herein on which such order may be 
entered, the hearing examiner finds that the Commission has jurisdic- 
tion of the subject matter of this proceeding and of each of the 
parties respondent herein; that the complaint, which is not denied, 
states a legal cause for complaint under the Federal Trade Commis- 
sion Act against respondents as an entirety and as to each of the par- 
ticular advertisements alleged as violations of law therein; that this 
proceeding is in the interest of the public; that the following order 
as proposed in said stipulation is appropriate for the disposition of 
this proceeding, the same not to become final unless and until it be- 
comes the order of the Commission; and that said order therefore 
shall be, and hereby is, entered as follows: 


ORDER 


It is ordered, That Dean Ross Piano Studios, Inc., a corporation, 
and its officers, Leonard Greene, individually and as an officer of said 
corporation, and respondents’ representatives, agents and employees, 
in connection with the offering for sale, sale and distribution of their 
home study courses in piano instruction, known as Dean Ross Piano 
Course, or any other course of instruction of the same nature, in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from representing, directly or by 
implication : 

1. That by employing said course of instruction persons are able to 
play the piano, unless it is clearly and conspicuously disclosed that 
such playing is limited to simple, single note melodies with one hand 
and simple bass chord accompaniments with the other. 
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2, That by employing said course of instruction persons are able to 
play hymns, ballads or sheet music unless it is clearly and conspicu- 
ously disclosed that such music cannot be played unless it is arranged 
for or is adaptable to respondents’ course of instruction and is limited 
to simple, single note melodies with one hand and simple bass chord 
accompaniments with the other. 


ORDERS AND DECISION OF THE COMMISSION 


Order modifying initial decision, adopting initial decision as modi- 
fied as Commission’s decision, and directing that report of compliance 
be filed, Docket 6229, May 19, 1955, follows: 

This matter having come on to be heard by the Commission upon its 
review of the hearing examiner’s initial decision herein; and 

The Commission having duly considered the entire record herein, 
and it appearing that the stipulation containing a consent order, upon 
which the hearing examiner’s initial decision is based, provides no 
basis for the hearing examiner’s finding that the allegations of the 
complaint, other than those admitted in the stipulation, are true, and 
that, therefore, the initial decision should be modified to eliminate 
said finding: 

It is ordered, That the hearing examiner’s initial decision be, and it 
hereby is, modified by striking from the fourth paragraph thereof the 
words “and the allegations of which I therefore find to be true, state” 
and substituting therefor the word “states.” 

It is further ordered, That the initial decision of the hearing exam- 
iner as herein modified shall, on the 19th day of May 1955, become the 
decision of the Commission. 

It is further ordered, That the respondents shall within sixty (60) 
days after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 
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In THe MatrrTer oF 


BOHN ALUMINUM & BRASS CORPORATION ET Al. 
Docket 5720. Complaint, Dec. 20, 1949—Decision, May 22,1955 


Order dismissing, because of discontinuance of business by respondents in the 
automotive parts replacement service field, complaint charging discrimina- 
tion in price in violation of sec. 2(a) of the Clayton Act as amended. 

Mr. Eldon P. Schrup, Mr. James E. Corkey and Mr. Francis C, 

Mayer for the Commission. 

Butzel, Eaman, Long, Gust & Kennedy, of Detroit, Mich., for 
respondents. 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


This proceeding is before the Hearing Examiner upon motion of 
respondents to dismiss this proceeding, affidavit in support thereof, 
and answer to respondents’ motion filed by counsel in support of the 
complaint. 

The complaint in this proceeding was issued December 20, 1949. 
Thereafter, under date of February 9, 1951, counsel for respondents 
and counsel supporting the complaint entered into a stipulation as to 
the facts. This stipulation stated in part that during the period from 
1943 through 1949 respondent Clawson & Bals, Inc., was a wholly 
owned subsidiary of respondent Bohn Aluminum & Brass Corpora- 
tion and, under date of December 31, 1949, said Clawson & Bals, Inc., 
was liquidated and since that time the business formerly conducted 
by it has been carried as a division of Bohn Aluminum & Brass Corpo- 
ration. It was stated in said stipulation that the respondents had dis- 
continued the practices charged by the complaint to be in violation of 
subsection (a) of Section 2 of the Clayton Act, and further provided 
that the stipulation be incorporated into the record in this proceeding 
and the matter adjourned until thirty days after final disposition of 
the matter now pending before the Federal Trade Commission against 
Federal-Mogul Corporation, Docket No. 5769. 

In his affidavit in support of the motion to dismiss, Clyde M. Adams, 
Vice President of Bohn Aluminum & Brass Corporation stated that 
in the year 1953 Bohn Aluminum & Brass Corporation liquidated and 
otherwise disposed of its automotive replacement parts division and 
since that time had not been and is not now interested in the opera- 
tion of the automotive parts replacement business in the automotive 
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after-market field, nor has it any present intention of re-entering 
such business. 

In their answer to respondents’ motion and affidavit, counsel in 
support of the complaint stated that they have no objection to the 
motion to dismiss this proceeding, and as part of said answer attached 
thereto photostatic copies of certain correspondence and documents 
showing a sale by Bohn Aluminum & Brass Corporation of its inven- 
tory of automotive parts to the Thompson Products, Inc., on or about 
August 7, 1953, and notice to customers that it had discontinued doing 
business in the replacement service field. 

The Hearing Examiner, having considered said motion and affi- 
davit in support thereof, and answer thereto filed by counsel in support 
of the complaint and documents attached to said answer, and the 
record herein, and being now duly advised in the premises, is of the 
opinion that further proceedings in this matter would not be in the 
public interest. 

It is therefore ordered, That the complaint herein be, and the same 
is hereby, dismissed. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, the 
initial decision of the hearing examiner shall on May 22, 1955, become 
the decision of the Commission. 
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In THe MatTrer or 
THE MAICO COMPANY, INC. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 3 OF THE CLAYTON ACT 


Docket 5822. Oomplaint, Oct. 24, 1950—Decision, May 22, 1955 


Consent order requiring a manufacturer of hearing aid instruments and parts. 
and accessories in Minneapolis, Minn., to cease violating sec. 3 of the Clayton 
Act by entering into such exclusive contracts with distributors as require them, 
to agree to carry its products only, to clear their stocks of competitive products,. 
and not to order any more of such products for resale. 

Before Mr. Webster Ballinger and Mr. Frank Hier, hearing ex- 

aminers. c 
Mr. William C. Kern and Mr. Andrew C. Goodhope for the Com- 

mission. 

Dorsey, Colman, Barker, Scott & Barber, of Minneapolis, Minn.,. 
for respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved October. 
15, 1914, entitled “An Act to Supplement Existing Laws Against Un- 
lawful Restraints and Monopolies, and for other purposes,” com- 
monly known as the Clayton Act, the Federal Trade Commission, 
having reason to believe that the Maico Company, Inc., a corporation, 
hereinafter designated and referred to as respondent, has violated, 
the provisions of Section 8 of said Act, the Commission hereby issues. 
its complaint stating its charges in such respects as follows: 

ParacrarH 1. Respondent, The Maico Company, Inc., is a corpora- 
tion, organized, existing and doing business under and by virtue of 
the laws of the State of Minnesota, and having its principal office and 
place of business at 21 North Third Street, Minneapolis, Minnesota. 

Par. 2. Respondent is now, and for many years last past has been, 
engaged in the manufacture, distribution and sale of hearing aid 
instruments and parts and accessories; the principal line of products. 
manufactured, distributed and sold by respondent is now, and has. 
been, a line of hearing aid instruments which are advertised and sold 
under the trade name “Maico.” Such products are sold by respondent: 
for resale and use within the United States and the District of Colum-. 
bia. Respondent’s hearing aid instruments are nationally advertised,. 
enjoy wide sales throughout the various States of the United States, 
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and respondent is one of the larger manufacturers and distributors of 
hearing aid instruments in the hearing aid industry. Le 

Respondent’s annual sales were approximately two million dollars 
during the year 1948. Respondent now sells, and for many years last 
past has been selling, its said products above-described to approxl- 
mately 155 distributors located throughout the several States of the 
United States, the Territories thereof, and in the District of Columbia, 
causing said products when sold to be transported from the place 
of manufacture to the purchasers thereof located in States other than 
the place of manufacture, and there is now and has been for many 
years last past, a constant current of trade and commerce in said 
products between and among the various States of the United States, 
the Territories thereof, and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, as herein 
described, respondent has been for many years last past in substan- 
tial competition in the sale of hearing aid instruments and parts and 
accessories therefor, in commerce between and among the various 
States of the United States, the Territories thereof, and in the Dis- 
trict of Columbia, with other corporations and with persons, firms 
and partnerships. 

Par. 4. In the course and conduct of its business in commerce re- 
spondent has made sales and contracts for sale of its products and is 
still making sales and contracts for sale of its products or fixing a 
price charged therefor or discount from or rebate upon such price, 
on the condition, agreement or understanding that the purchasers 
thereof shall not use or deal in goods, wares, merchandise, machinery, 
supplies or other commodities of a competitor or competitors of re- 
spondent. 

Among such contracts for sale, but not limited thereto, have been 
and are those which respondent entered into with its distributors. 
This contract is a form contract prepared by respondent and used by 
it in contracting with all its distributors. Paragraph Two of the con- 
tract now being used by respondent in contracting with its distribu- 
tors provides as follows: . 

“2. Distributor agrees to order and purchase exclusively from Com- 
pany and Company agrees to sell to Distributor, on terms as herein- 
after set forth and subject to Company’s ability to make delivery, 
Distributor’s requirements of the products described in Paragraph 
One (1) hereof, and Distributor further agrees to devote his entire 
time and attention and his best efforts to promote the sale of Company 
products; to maintain a suitable sales office, or offices, adequately 
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staffed for local and territorial sales coverage; to render adequate 
service to users of Company’s products; to conform to Company’s 
credit, sales, guarantee and service policies as set forth in Company’s 
Distributor Policy Manual, Franchise Supplement, current bulletins, 
and in its advertising to the public, and to refrain from selling, mar- 
keting, distributing, or otherwise dealing in other brand or second- 
hand merchandise or indulging in any trade practices or doing any- 
thing which may in any way impair or adversely affect the good-will 
or reputation of the Company.” 

Among such sales and contracts for sale, but not limited thereto, 
have been and are those in which respondent, in selling its products 
to its distributor has required the distributors, either orally or in writ- 
ing, or both, to agree to carry respondent’s products only and to clear 
their stocks of products other than those sold by respondent and not 
to order any more of such items for resale by the distributor. 

Par. 5. The effect of said sales and contracts for sale on such con- 
ditions, agreements and understandings may be to substantially lessen 
competition in the line of commerce in which the respondent is en- 
gaged and in the line of commerce in which the customers and pur- 
chasers of respondent are engaged; and tend to create a monopoly in 
respondent in the manufacture and sale of hearing aid instruments 
and parts and accessories therefor and other goods, wares and mer- 
chandise in the manufacture and sale of which respondent has been 
and now is engaged. 

Par. 6. The aforesaid acts of respondent, The Maico Company, Inc., 
constitute a violation of the provisions of Section 3 of the hereinabove- 
mentioned act of Congress entitled “An Act to Supplement Existing 
Laws Against Unlawful Restraints and Monopolies, and for other 
purposes,” approved October 15, 1914 (the Clayton Act). 


Interlocutory opinion of January 21, 1955, sustaining hearing ex- 
aminer’s overruling of motion to quash subpoenas calling for pro- 
- duction at hearing of records, etc., showing total sales of hearing aid 
batteries to each of respondent’s competitors, in proceeding concerned 
with manufacturer’s exclusive-dealing contracts with its distributors. 


ORDER DENYING APPEALS FROM RULING DENYING MOTIONS TO QUASH 
SUBPOENAS DUCES TECUM 


This matter having come before the Commission upon the appeals 
of General Dry Batteries, Inc., and National Carbon Company, a 
division of Union Carbide & Carbon Company, from the ruling of the 
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hearing examiner of June 23, 1954, denying their motions to quash 
subpoenaes duces tecum addressed to them in this proceeding, and 
upon the motion of P. R. Mallory & Co., Inc., objecting to the hearing 
examiner’s refusal to quash a similar subpoena addressed to it; and 

The Commission having determined, for the reasons stated in the 
accompanying opinion, that the motions to quash were properly de- 
nied, and that the offer of compliance with the subpoenaes in an al- 
ternative manner satisfactory to respondent was improperly rejected 
by the hearing examiner: 

It is ordered, That said appeals and said motion of P. R. Mallory 
& Co., Inc., are hereby denied. 

It is further ordered, That the hearing examiner’s ruling, requiring 
the parties subject to the subpoenaes duces tecum to reveal the names of 
their customers and the dollar value of purchases of each in compli- 
ance with these subpoenaes despite respondent’s willingness to waive 
this requirement, is hereby reversed. 

Commissioner Map dissenting. 


OPINION OF THE COMMISSION 


By Gwynne, Commissioner: 

Involved here are appeals of General Dry Batteries, Inc., and Na- 
tional Carbon Company from rulings of the hearing examiner denying 
motions to quash subpoenas duces tecum. P. R. Mallory & Co., Inc., 
did not file notice of appeal but did file a memorandum with the Com- 
mission stating its objections to the hearing examiner’s rulings. 

The complaint was issued under Section 3 of the Clayton Act and 
charged respondent Maico Company, Inc., with entering into exclusive 
dealing contracts with its distributors which had the effect of sub- 
stantially lessening competition and which “tend to create a monopoly 
in respondent in the manufacture and sale of hearing aid instruments 
and parts and accessories therefor and other goods, wares and mer- 
chandise in the manufacture and sale of which respondent has been . 
and is now engaged.” 

The hearing examiner found that the exclusive dealing contracts 
did have the effect of substantially lessening competition and tending 
to create a monopoly. Upon appeal the opinion by Mason, Commis- 

‘sioner, states: + 

“The hearing examiner rejected all of respondent’s attempts to 
present evidence for the purpose of showing (1) that there has been 
an increase in the number of its competitors, (2) that the volume of 
business of its competitors has increased, (3) that its share of the 
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market has been decreasing, (4) that its dealers constitute a small per- 
centage of the total number of hearing aid dealers in the country, and 
(5) other matters relating to effect on competition. 

“These factors, in our opinion, all have a very real bearing on 
whether there may be, or already has been, a substantial lessening of 
competition due to respondent’s exclusive dealing contracts.” 

Accordingly, the case was remanded to the hearing examiner for 
the development of a record sufficient to enable the Commission to 
determine the actual effect upon competition. After the hearing had 
been resumed, the respondent secured and served on the proper officials 
of the three battery companies named in paragraph one hereof sub- 
poenas duces tecum. The subpoenas called for the production at the 
hearing of the following. 

“Books and records of said company showing the total sales of 
said company, of hearing aid batteries, by types, amounts, and dollar 
volume to each hearing aid manufacturer or their respective dealers 
or distributors to whom it sold batteries for each of the years 1949 
through 1954, inclusive.” 

Instead of complying literally with the subpoena, the National Car- 
bon Company, by agreement with the respondent, brought to the hear- 
ings a document which for identification purposes was marked Re- 
spondent’s Exhibit 68. This was a list sworn to have been made from 
the books and records of the company, showing the relative position 
of the 15 largest purchasers of hearing aid batteries during the years 
1949 to 1953, inclusive, as determined by dollar purchases. The list 
did not give the dollar volume of purchases nor the names of the cus- 
tomers with the exception of respondent. All others were identified 
by letters of the alphabet. Counsel for the complaint objected to the 
introduction as being: incompetent to show respondent’s position in 
the hearing aid industry and also because the names of the customers 
were not included. The objection was overruled with the reservation 
that counsel might move at the proper time to strike the evidence. 
On cross-examination the witness declined to reveal the names of cus- 
tomers and the dollar value of purchases and counsel for the complaint 
then moved that the exhibit be stricken. The hearing examiner indi- 
cated that counsel was entitled to have the information sought on 
cross-examination and gave the witness until the next morning to 
produce it or to move to quash the subpoenas. On that day the Na- 
tional Carbon Company moved to quash the subpoena on the ground 
that it is unreasonable in scope since it has to do with confidential 
business information, that it is irrelevant and immaterial and that 
compliance therewith would work an undue hardship. This motion 
was overruled. 
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The record in regard to General Dry Batteries Company is sub- 
stantially the same. P. R. Mallory & Co., Inc., appeared by counsel, 
and stated it was ready and willing to put in the required evidence. 
However, in view of the stand taken by its two competitors, it also 
moved to quash the subpoena. 

Thus it appears that respondent was not insisting upon literal com- 
pliance with its subpoena. An arrangement had been worked out 
which was satisfactory to both parties. This called for the introduc- 
tion of certain evidence, which the hearing examiner held was not at 
that stage in the proceedings subject to the objection of irrelevancy. 
Upon cross-examination the witness claimed his privilege of not di- 
vulging certain information. This he had aright todo. As was said 
in Finn v. Winneshiek District Court 1909 Iowa 123 N. W. 1066, “If 
question calls for privileged matter the witness may decline to answer, 
subject to proceedings for contempt.” Just why the hearing examiner, 
considering the state of the record, gave the witness the alternative 
of complying literally with the subpoena or moving to quash it is not 
entirely clear. 

That there is some privilege in the matter of divulging “trade 
secrets” is well settled. This privilege extends, not merely to the 
chemical and physical composition of substances employed and to the 
mechanical structure of tools and machines, but also to such other facts 
of a possibly private nature as the names of customers, the subjects and 
amounts of expense and the like. Wigmore on Evidence, 3rd edition 
Volume 8 Section 2212. 

The privilege is not an absolute one. Nor can the “public interest” 
be automatically held up as an excuse for denying it, although it is al- 
ways an important consideration. In #£. B, Muller & Company v. 
F. 7. C., 1944 142 F, 2d 511, the court ordered Schanzer (repondent’s 
only competitor and the party claiming to be injured) either to produce 
his books and records or to furnish data therefrom giving petitioners 
the information to which they were entitled. Schanzer furnished cer- 
tain information but refused to give the names of his customers. The 
court affirmed the action of the Commission in not requiring such a dis- 
closure. In Moore v. Crown, L. R. 7 Ch. the court said “The court 
does not, when discovery is a matter of indifference to the defendant, 
weigh in golden scales the question of materiality or immateriality ; 
but where the nature of the discovery required is such that the giving 
of it may be prejudicial to the defendant, the court takes into consid- 
eration the special circumstances of the case, and whilst, on the one 
hand, it takes care that the plaintiff obtain all the discovery which 
can be of use to him, on the other hand, it is bound to protect the de- 
fendant against undue inquisition into his affairs.” 
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Tt should also be noted that the question arose on the cross-examin- 
ation of the witness. Respondent elected to waive certain requirements 
of the subpoena. He offered evidence tending to show only the rela- 
tive position of 15 customers, including the respondent. In this 
limited field, opposing counsel had the right of cross-examination, to 
bring out facts showing how the books and the records were kept, how 
the list was prepared and any other facts bearing upon the credibility 
of the witness and the value of the evidence submitted. There is noth- 
ing in the record to indicate that inquiry as to matters, ordinarily con- 
fidential, was necessary for that purpose. 

In the Robinson v. Phila. R. R. Company, 1886, 28 Fed. 340, which 
was an action to compel answers to interrogatories, the court said 
“Witnesses before an examiner, will be compelled to answer, when it 
seems probable the testimony will be relevant; but care must be exer- 
cised to avoid unnecessary and improper inquiry into private affairs.” 
In Moxie Nerve-Food Company v. Beach, 1888, 85 Fed. 465, it was 
held that where a witness for plaintiff testified on direct, only as to the 
uses and effects of Moxie Nerve-Food, he cannot on cross-examination 
be required to disclose particular ingredients of the preparation, that 
being a trade secret, the disclosure of which would injure plaintiff’s 
business. 

Witnesses, like jurors, are often required to put aside their personal 
affairs and desires to aid in the settlement of disputes between liti- 
gants. This is the indispensable requirement for the operation of judi- 
cial tribunals and courts in a free society. Consequently, all concerned 
in the litigation should cooperate in protecting against disclosure of 
confidential matters, to the fullest extent compatible with the interests 
of the litigants and of the public. The record here discloses that var- 
ious procedures along this line are under consideration. In fact, all 
the parties seem cooperative and we have no reason to doubt that the 
necessary facts can be adduced without undue injury to anyone. 

Under the facts disclosed in the record, we conclude that the 
witnesses should not be required to disclose the names of their hearing 
aid battery customers or the dollar amount of sales to each. 

Applicants next raise the question that the evidence sought is irrel- 
evant. They point out the following: their records do not distinguish 
between sales of batteries for new instruments and for replacements; 
that there is a great difference in the useful life of different batteries 
depending upon their use, etc.; that many batteries are interchange: 
_ able; that the use of a new device known as a transistor in some in- 
struments prolongs the life of the battery ; that the necessary informa- 
tion can best be secured from competing hearing aid manufacturers. 

If the status of the hearing aid business and the effect of the battery 
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sales on it were the sole question, there would be considerable force 
to this argument. However, the complaint covers not only hearing 
aid instruments but also parts and accessories thereof. Both counsel 
for the complaint and counsel for the respondent agree that batteries 
are included thereunder. 

Respondent points out that sales of batteries constitute about 20% 
of its total sales; that under the exclusive dealing contracts, its dealers 
and distributors buy batteries only from Maico, whereas many dealers 
of their competitors buy direct from battery manufacturers; con- 
sequently, the true picture of the status of respondent in the battery 
field will not be shown by the books of hearing aid manufacturers 
alone, the facts can only be shown by the records of the 2400 dealers 
or by records of the battery manufacturers, which supply the larger 
share of the batteries used. ' 

We think the evidence sought might have some value in determining 
respondents status in the battery field and, in conjunction with other 
proposed testimony, might also bear on the matter of hearing aid in- 
strument sales. We agree that the motion to quash the subpoenas was 
properly overruled. 

It is therefore directed that the appeals be dismissed and that the 
case be remanded to the hearing examiner for further proceedings 
in accordance with this opinion. 

Commissioner Merap dissents. 


DISSENTING OPINION OF COMMISSIONER MEAD 


This is a Section 3 Clayton Act case. Maico, a manufacturer of 
hearing aids, distributes its hearing aids and accessories through its 
dealers. Maico requires its dealers to contract with Maico not to 
handle the products of competitors of Maico. 

There is no controversy in this case as to the jurisdiction of the 
Commission or the existence and enforcement of the exclusive dealing 
contracts by Maico. 

This case at an earlier date was before the Commission on the merits. 
The Commission decided that there were not sufficient facts in the 
record to determine whether or not the requisite statutory injury had 
resulted from the exclusive dealing contract. The Majority of the 
Commission rendered an Opinion discussing in general terms the 
evidentiary facts the Commission should consider in Section 3 cases. 
I concurred in the order of the Commission remanding the case to 
the Hearing Examiner for the taking of additional evidence on the 
question of injury to competition. I did not concur in the Opinion 
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of the Commission. My view was that the wording of the Opinion was 
so broad that it might encourage the introduction into trial records 
of economic and other data not necessary for the proper and ex- 
peditious trial and consideration of Section 3 cases. 

Section 3 of the Clayton Act is based on the proposition that, gen- 
erally speaking, it is contrary to the public interest: 

1. for a seller by contract, agreement or understanding to deprive 
competitors of the opportunity to sell to customers of the seller; and 

2. for a seller by contract, agreement or understanding to deprive 
his customers of the opportunity to buy from competitors of the seller; 
when the effect of such arbitrary requirements may be to substantially 
lessen competition or tend to create a monopoly. 

The Congress could have prohibited all of such contracts, etc. solely 
because they are arbitrary and restrictive, regardless of the dollar 
volume or the number of units involved or the effect. on competition. 
Congress did not doso. In its wisdom Congress decided that Section 3 
of the Clayton Act should not be concerned with what might be termed 
for want of a better description as “arbitrary trifles,’ which have no 
adverse effect on competition. 

Congress did provide in effect in Section 3 that if by restrictive 
exclusive dealing contracts, merchants are foreclosed from competing 
for a substantial share of the line of commerce affected, then this Com- 
mission is authorized to conclude from such facts that the result may 
be to substantially lessen competition or tend to create a monopoly. 

Business transactions are measured in terms of unit and dollar 
volumes. Alert merchants desire to increase their volumes and there- 
by survive and prosper in the competitive struggle. When these mer- 
chants are deprived by arbitrary action by one competitor of their 
opportunity to compete for a substantial share of the market the 
result (in the absence of unusual factors) is probably to substantially 
lessen competition. 

In this case the Hearing Examiner, acting on the basis of the broad 
order of reference from the Commission, issued subpoenas at the re- 
quest of Maico, which ordered officials of three battery manufacturing 
corporations to produce books and records “showing the total sales 
of said Company of batteries by types, amounts and dollar volume to 
each hearing aid manufacturer or their respective dealers or distribu- 
tors to whom it sold batteries for each of the years 1949 through 1954, 
inclusive.” ‘These subpoenas are not directed at hearing aid manu- 
facturers who are competitors of Maico, but are directed to the sup- 
pliers of one item to the competitors of Maico and their dealers. It is 
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indicated in the record that Maico may request subpoenas be issued 
directing other suppliers of Maico competitors to produce their books 
and records. 

As indicated above, I understand that the basic question in this 
case is whether or not the use of these arbitrary exclusive dealing con- 
tracts by Maico has foreclosed other business concerns of their oppor- 
tunity to compete for a substantial share of the market in the products 
involved. In the light of the record now before the Commission and 
of the requirements of Section 3 of the Clayton Act, I am not convinced 
of the necessity for directing these supplier corporations who are not 
parties to this litigation and who are not competitors of Maico to pro- 
duce their books and records. 

I understand the desire of the Majority of the Commission to have 
before it all of the relevant data in these very important cases in order 
that informed decisions can be made. I am concerned, however, par- 
ticularly after reading the briefs and listening to the oral arguments 
of counsel in this case that the trial records in these Section 3 cases 
may be unnecessarily lengthened. I believe that the Majority also 
wishes to avoid such an undesirable result. The difference here may 
be only a question of degree, but such questions may be very important 
in the enforcement of the antitrust laws. 

I do not believe the record now before the Commission adequately 
supports the contention that the issuance of these subpoenas is neces- 
sary for the trial of this case. In the absence of such a showing, I 
would quash the subpoenas. 


DEcISION OF THE ComMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File. Report of Compliance,” dated May 22, 1955, the 
initial decision in the instant matter of hearing examiner Frank Hier, 


as set out as follows, became on that date the decision of the Com- 
mission. 


INITIAL DECISION BY FRANK HIER, HEARING EXAMINER 


Pursuant to the provisions of the Clayton Act, as amended by the 
Robinson-Patman Act (15 U. S. C. A. 12), the Federal Trade Com- 
mission on October 24, 1950, issued its complaint in this proceeding 


against respondent, upon whom such complaint was duly served and 
thereafter answered. 
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Respondent is a Minnesota corporation located at 21 North Third 
Street, Minneapolis, Minnesota and is engaged in the manufacture and 
sale of hearing aids, parts and accessories under the trade name 
“Maico.” 

Subsequent to service of the complaint and answer thereto a number 
of hearings were held at which evidence in support of and in opposition 
to the allegations of the complaint was taken and thereafter on Novem- 
ber 10, 1952, the hearing examiner rendered his initial decision from 
which respondent appealed and on December 7, 1953, the Commission 
granted said appeal, set aside the initial decision and remanded the 
proceeding for the taking of further evidence and for the reconsidera- 
tion of various exclusionary rulings of the hearing examiner. 

The hearing examiner, previously presiding, being then about to 
retire (mandatorily), the proceeding was transferred to the under- 
signed hearing examiner who thereafter proceeded to carry out the 
command of the remand and pursuant thereto further evidence was 
taken in support of the allegations of the complaint and some evi- 
dence offered by respondent in opposition thereto. 

On March 28, 1955, counsel for the parties hereto entered into.a 
stipulation providing for entry of a consent order disposing of this 
proceeding under the Rules of Practice of the Commission, which 
stipulation appears of record. By the terms thereof, respondent ad- 
mits all of the jurisdictional allegations set forth in the complaint and 
stipulates that the record herein may be taken as if the Commission 
had made findings of jurisdictional facts in accordance with such al- 
legations. Respondent expressly withdraws its answer previously 
filed herein and waives a hearing before the hearing examiner or the 
Commission, the making of findings of fact or conclusions of law by 
the hearing examiner or the Commission and waives all other and fur- 
ther procedures before the hearing examiner and the Commission to 
which respondent may be entitled under the aforesaid Clayton Act or 
the Rules of Practice of the Commission. 

Respondent agrees by said stipulation that the order hereinafter 
entered shall have the same force and effect as if made after a full 
hearing, presentation of evidence, findings and conclusions thereon 
and respondent specifically waives any and all right, power and priv- 
ilege to challenge or contest the validity of the order entered in ac- 
cordance with the stipulation. By the terms of said stipulation, re- 
spondent further agrees that the stipulation, together with the com- 
plaint, shall constitute the entire record herein; that the complaint 
herein may be used in construing the terms of the order hereinafter 
entered, which order, upon motion of respondent or of counsel sup- 
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porting the complaint or upon motion of the Commission, may be 
altered, modified or set aside in the manner provided by the statute 
for the orders of the Commission. Respondent further agrees that the 
stipulation is subject to approval in accordance with Rules V and 
XXII of the Commission’s Rules of Practice and that the order here- 
inafter entered shall have no force and effect unless and until it be- 
comes the order of the Commission. , 

Counsel for the parties so stipulating and on the basis of the fore- 
going, the undersigned hearing examiner concludes on the basis of 
the foregoing and in conformity therewith makes the following order: 


ORDER 


It is ordered, That respondent, The Maico Company, Inc., a cor- 
poration, and its officers, agents, representatives and employees, di- 
rectly or through any corporate or other device in connection with 
the offering for sale, sale or distribution of hearing aids, audiometers, 
other medical acoustic products, batteries, parts and accessories there- 
for, or other similar or related products in commerce as “commerce” 
is defined in the Clayton Act, do forthwith cease and desist from: 

1. Selling or making any contract or agreement for the sale of any 
such products on the condition, agreement or understanding that the 
purchaser thereof shall not use, or deal in, or sell any such products 
supplied by any competitor or competitors of the respondent. 

2. Enforcing or continuing in operation or effect any condition, 
agreement or understanding in, or in connection with, any existing 
contract of sale, which condition, agreement or understanding is to 
the effect that the purchaser of said products from respondent shall 
not use, or deal in, or sell any such products supplied by any com- 
petitor or competitors of respondent. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, 'That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by said 
declaratory decision and order of May 22, 1955]. 
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In tHe Matter oF 
C.G. OPTICAL COMPANY ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6260. Complaint, Nov. 5, 1954—Decision, May 22, 1955 


Consent order requiring a seller of eyeglasses in Chicago, Ill., to cease represent- 
ing falsely in “Test Your Own Eyes” advertising that eyeglasses made ac- 
cording to prescriptions furnished by customers using his “Self-Test Opto- 
meter” for the measurement of the face and nose would correct defects in 
vision of all persons. 

Before Mr. Earl J. Kolb, hearing examiner. 
Mr. Jesse D. Kash and Mr. Frederick J. McManus for the Com- 
mission. 
Frank E. & Arthur Gettleman and Mr. Benjamin D. Rithola for 
respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said Act, the Federal Trade 
Commission, having reason to believe that C. G. Optical Company, a 
corporation, and Benjamin D. Ritholz, individually, hereinafter re- 
ferred to as respondents, have violated the provisions of the said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrary 1. Respondent, C. G. Optical Company, is a corporation, 
organized, existing and doing business under and by virtue of the laws 
of the State of Illinois, with its place of business located at 20 E. Dela- 
ware Place, Chicago, Illinois. The business of respondent, C. G. Opti- 
cal Company, while ostensibly that of a corporation is actually the 
business of respondent Benjamin D. Ritholz which he carries on under 
the name of the corporation. This individual formulates the policy of 
said corporation and directs, controls and puts into effect all of its acts 
and practices including those hereinafter referred to. His address is 
the same as that of the corporate respondent. 

Par. 2. Respondents are now and for more than one year last 
past have been engaged in the business of selling eyeglasses and as an 
inducement or instrumentality in the sale of said glasses make use of a 
certain device designated a “Self-Test Opto-meter” and other devices 


1210 FEDERAL TRADE. COMMISSION.’ DECISIONS 
Complaint 51 F.T.C. 


for the measurement of the face and nose. Eyeglasses are a device as 
“device” is defined in the Federal Trade Commission Act. 

Respondents cause said devices, together with printed instructions 
for the use thereof, and an order blank upon which spaces are provided 
for the insertions of various measurements obtained by the use of said 
devices, to be transported from their place of business in the State of 
Illinois, to prospective purchasers and eyeglasses to the purchasers 
thereof located in various other States of the United States. Respond- 
ents maintain and at all times mentioned herein have maintained a 
course of trade in said eyeglasses in connection with said “Self-Test 
Opto-meter” and other devices, and instructions for the use thereof in 
commerce, between and among the various States of the United States. 

Par. 8. In the course and conduct of their business, respondents 
have disseminated and caused the dissemination of advertisements con- 
cerning said eyeglasses and of the devices referred to above, by United 
States mails and by various means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, including but not 
limited to advertisements inserted in newspapers and periodicals and 
by means of circulars and form letters, for the purpose of inducing, 
and which were likely to induce, directly or indirectly, the purchase 
of their said eyeglasses; respondents have also disseminated and caused 
the dissemination of advertisements concerning their said eyeglasses 
and the devices referred to above, including but not limited to the ad- 
vertisement media referred to above, for the purpose of inducing and 
which were likely to induce, directly or indirectly, the purchase of 
their said eyeglasses in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Among and typical of the statements and representations contained 
in the said advertisements are the following: 

GLASSES BY MAIL! 

(Pictorial representation 

of a pair of glasses. ) 

SAVE UP TO $15.00 30 Day Trial 
Test your eyes at home for far 


or near with our HOME EYE TESTER. 
Save money. 
Send name, address, age, agents wanted 
FRE! for 30 Day Trial Offer. 

Free Bye Tester. Latest 

Style Catalog and full 

information 
C. G. OPTICAL CO., DEPT. C-552 
20 H. Delaware Place, Chicago 11, Ill, 
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Sensational Device 
TESTS EYHS 
(Pictorial representation of a 
man using the Tester and a pair 
of eyeglasses.) 
SAVE up to $15.00 
ON GLASSES 
Big news to the Millions 
of Spectacle Wearers and 
prospects. Means Free- 
dom from outrageous prices. 
Sold on Money-Back Guarantee. 
MAKE BIG MONEY 
Show it to friends and others. Let them 
use it Free and watch their amazement over 
this self testing system. Here isa great 
new opportunity in a tremendous new field 
of unlimited possibilities. Spare or 
fulltime. No experience needed. Write 
for complete sample kit. 
Cc. G. OPTICAL CO., Dept. A-108 
20 E. Delaware Place Chicago 11, Ill. 
GET YOUR OWN GLASSES AS A BONUS! yy thangs: 
—and Make Big Money Besides 


Will you share your good fortune with your friends—will you give them the 
benefit or our amazingly low prices? Your friends will be grateful to you. Surely 
you are interested in them and want to see them benefited. 

Take our tester to their homes. Let them use it. Make out an order for 
them on one of the order blanks in the book and send it in. The first sheet in 
the book is for your own order—the others for friends’ orders. Collect a de- 
posit of $2.00 and we will ship the glasses direct to your friends, who will pay 
the postman only the balance due plus postage. In other words, your friends pay 
you a deposit of $2.00 and the balance upon delivery. 

Keep the $2.00 deposit you collect, as your pay. It is your profit. Take only 
a few orders and you have collected enough to pay for your own glasses so that 
they become yours, without cost. Take as many orders as you can. You make 
$2.00 profit on each. This is a splendid way to earn extra money. Many who have 
dealt with us in the past have done it. You’ll be surprised at the money 
you can make just by rendering your friends a great service which they need and 
will appreciate. Profits of $35.00 a week for spare time or $75.00 a week for full 
time are well within your reach. Of course you need not take orders unless you 
want to, but may order only one pair of glasses for yourself at our low price. 

Rush your order at once, also as many orders as you can get from friends and 
others. More order books will be supplied on request. This offer applies to all 
orders for glasses selected from Style Sheet. 

Cc. G. OPTICAL CO. 20 BH. Delaware PIl., Chicago, Tl. 


Par. 4. Respondents’ “Test Your Own Eyes” advertising dissemi- 
nated by them as aforesaid is being and has been answered by persons 


& 
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in various States of the United States. Said persons, in answering 
such advertising, have requested that respondents kit of free samples, 
including the various devices above referred to, for use in testing of 
the eyes, be sent to them. Said kits have been ordered alike by indi- 
viduals desiring to purchase eyeglasses for themselves and by other 
individuals desiring to sell glasses by acting as agents of respondents. 
Individuals receiving respondents’ kits have attempted to use the 
devices contained therein to determine the eyeglasses necessary to 
correct defects in their vision, have written out their own prescrip- 
tions for respondents’ eyeglasses upon the forms provided by respond- 
ents, have mailed the prescriptions to respondents and respondents 
have shipped to them the eyeglasses ordered pursuant to said pres- 
scriptions. 

Sales agents of respondents, located in various States of the United 
States, receiving respondents’ said kits have attempted to use the 
devices contained therein to determine the eyeglasses necessary to 
correct the defects in the vision of others and have written prescrip- 
tions or assisted in the writing of prescriptions for respondents’ eye- 
glasses upon the forms provided by respondents, have mailed the pre- 
scriptions to respondents and respondents have shipped said glasses 
ordered pursuant to said prescriptions to various customers. 

Par. 5. Through the use of the advertisements containing the state- 
ments hereinabove set forth and explanatory literature and directions 
which accompany the eye testing kit sent by respondents to those re- 
"questing it, respondents represented, directly and by implication, that 

the eyeglasses sold by them, made pursuant to the results of tests of the 
eyes using respondents’ devices, will correct the defects in vision of all 
persons. 

Par. 6. Said advertisements were and are misleading in material 
respects and constitute “false advertisements” as that term is defined 
in the Federal Trade Commission Act. In truth and in fact, the eye- 
glasses sold by respondents, made pursuant to the results of tests of the 
eyes using respondents’ devices, will not correct defects in vision of 
all persons. On the contrary, such glasses are capable of correcting 
defects in vision of only those persons approximately forty years of 
age and older who do not have astigmatism or diseases of the eye and 
who require only simple magnifying or reducing lenses. 

Par. 7. The use by the respondents of the foregoing advertisements 
containing the false, misleading and deceptive statements, and repre- 
sentations above referred to have had and now have the capacity and 

tendency to mislead and deceive substantial numbers of the purchasing 
public into the erroneous and mistaken belief that such statements 
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and representations were and are true and into the use of respondents’ 
devices and the purchase of substantial quantities of respondents’ eye- 
glasses, because of such erroneous and mistaken belief. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices, in commerce, within the intent 
and meaning of the Federal Trade Commission Act, 


DEcISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated May 22, 1955, the initial 
decision in the instant matter of hearing examiner Earl J. Kolb, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


The complaint in this proceeding charges the respondents C. G. 
Optical Company, a corporation, and Benjamin D. Ritholz, an indi- 
vidual, with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of the Federal:Trade Com- 
mission Act, in connection with the sale and distribution of eyeglasses 
through and by means of a self-testing device designated as “Self- 
Test Opto-meter.” 

After the issuance of said complaint and the filing of their answer 
thereto, the respondents entered into a stipulation for a consent order 
with counsel for the complaint, disposing of all the issues in this pro- 
ceeding, which stipulation was duly approved by the Director and 
Assistant Director of the Bureau of Litigation. 

Respondents, pursuant to the aforesaid stipulation, admitted all of 
the jurisdictional allegations of the complaint and agreed that the 
record herein may be taken as if the Commission had made findings of 
jurisdictional facts in accordance with such allegations. Said stipula- 
tion further provides that the answer heretofore filed by respondents is 
to be withdrawn and that the parties expressly waive a hearing before 
the Hearing Examiner or the Commission, the filing of exceptions or 
oral argument before the Commission, and all other procedure be- 
fore the Hearing Examiner and the Commission to which the re- 
spondents may be entitled under the Federal Trade Commission Act 
or the Rules of Practice of the Commission. 

In said stipulation, respondents further agreed that the order to 
cease and desist issued in accordance with said stipulation shall have 
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the same force and effect as if made after a full hearing, presentation 
of evidence and findings and conclusions thereon, and specifically 
waived all right, power and privilege to challenge or contest the va- 
lidity of such order. 

It was further provided that said stipulation, together with the 
complaint, shall constitute the entire record herein; that the com- 
plaint herein may be used in construing the terms of the order issued 
pursuant to said stipulation ; and that said order may be altered, modi- 
fied or set aside in the manner prescribed by statute for the orders 
of the Commission. 

The Hearing Examiner has considered such stipulation and the 
order therein contained, and it appearing that said stipulation and 
order provides for an appropriate disposition of this proceeding the 
same is hereby accepted and made a part of the record, and the fol- 
lowing jurisdictional findings made, and the following order issued: 

1. Respondent C. G. Optical Company is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Illinois, with its place of business located at 20 East Delaware 
Place, Chicago, Illinois. The business of respondent C. G. Optical 
Company, while ostensibly that of a corporation, is actually the busi- 
ness of respondent Benjamin D. Ritholz which he carries on under 
the name of the corporation. This individual respondent formulates 
the policy of said corporation and directs, controls and puts into effect 
all of its acts and practices. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents named herein, and 
this proceeding is in the interest of the public. 


ORDER 


It is ordered, That respondents, C. G. Optical Company, a corpora- 
tion, and its officers, and respondent Benjamin D. Ritholz, individ- 
ually, and respondents’ agents, representatives and employees, di- 
rectly or through any corporate or other device in connection with the 
offering for sale, sale or distribution of eyeglasses, do forthwith 
cease and desist from: 

1. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails, or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication, that the eye- 
glasses sold by respondents, made pursuant to the results of tests of 
the eyes using respondents’ devices, will correct, or are capable of 


©. G. OPTICAL CO: EBT AL: 1215 
1209 Order 


correcting, defects in vision of persons unless expressly limited to 
those persons approximately forty years of age and older who do not 
have astigmatism or diseases of the eye and who require only simple 
magnifying or reducing lenses. 

2..Disseminating, or causing to be disseminated, any advertisement 
by any means, for the purpose of inducing, or which is likely to in- 
duce, directly or indirectly, the purchase of their eyeglasses in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement contains the representation prohibited in 
paragraph 1 hereof. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of May 22, 1955). 
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In THE MarTrTEerR OF 
ADVANCE SPECTACLE COMPANY, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6285. Complaint, Jan. 10, 1955—Decision, May 22,1955 


Consent order requiring a Chicago firm to cease representing falsely in adver- 
tising that eyeglasses made according to prescriptions furnished by cus- 
tomers using its “14 LENS SAMPLE CARD” and other devices would cor- 
rect defects in vision of all persons. 

Before Mr. Earl J. Kolb, hearing examiner. 
Mr. Frederick J. McManus for the Commission. 
Froelich, Grossman, Teton & Tabin, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Advance Spectacle 
Company, Inc., a corporation and Michael M. Egel, individually and 
as an officer of Advance Spectacle Company, Inc., hereinafter referred 
to as respondents have violated the provisions of the said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrary 1. Advance Spectacle Company, Inc., is a corporation, 
organized, existing and doing business under and by virtue of the 
laws of the State of Illinois, with its place of business located at 537 
South Dearborn Street, Chicago, Illinois. Individual respondent 
Michael M. Egel is president and treasurer of corporate respondent, 
and formulates the policy of said corporation and directs, controls 
and puts into effect all of its acts and practices including those here- 
inafter referred to. His address is the same as that of the corporate 
respondent. 

Par. 2. Respondents are now and for more than one year last past 
have been engaged in the business of selling eye glasses and as an in- 
ducement or instrumentality in the sale of said glasses make use of 
a certain device designated “14 LENS SAMPLE CARD” and other 
devices. Eye glasses are a device as “device” is defined in the Fed- 
eral Trade Commission Act. 
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Respondents cause said devices, together with printed instructions 
for the use thereof, and an order blank upon which spaces are pro- 
vided for the insertion of various measurements or figures obtained 
by the use of said devices, to be transported from their place of busi- 
ness in the State of Illinois to prospective purchasers and eye glasses 
to the purchasers thereof located in various other States of the United 
States. Respondents maintain, and at all times mentioned herein, 
have maintained a course of trade in said eye glasses in connection 
with the said “14 LENS SAMPLE CARD” and other devices and 
instructions for.use thereof in commerce, between and among the 
various States of the United States. 

Par. 3. In the course and conduct of their business, respondents 
have disseminated and caused the dissemination of advertisements 
concerning said eye glasses and of the devices referred to above, by 
United States mails and by various means in commerce as “commerce” 
is defined in the Federal Trade Commission Act, including but not 
limited to advertisements inserted in newspapers and periodicals, and 
by means of circulars and form letters, for the purpose of inducing, 
and which were likely to induce, directly or indirectly, the purchase 
of their said eye glasses; respondents have also disseminated and 
caused the dissemination of advertisements concerning their said 
eye glasses and the devices referred to.above, including, but not limited 
to the advertisement media referred to above, for the purpose of 
inducing and which were likely to induce, directly or indirectly, the 
purchase of their said eye glasses in commerce as “commerce” is 
defined in the Federal Trade Commission Act. 

Among and typical of the statements and representations contained 
in the said advertisements are the following: 

EYE GLASSES BY MAIL 
As Low as $1.95 
WRITE FOR FREE CATALOG 


WITH 14 LENS SAMPLE CARD 
Thousands of Customers 


Hst. 1939 5 
Quality reading Magnifying (Pictorial representa- 
or bifocal glasses for — tion of Pair of Glasses) 


far and near. 

Advance Spectacle Company, Inc. 
587 South Dearborn Street, 
Department SP-1 

Chicago 5, [llinois 

BYH GLASSES BY MAIL 

Now buy attractive creations in 
modern reading-magnifying or bifocal 
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glasses for far or near from the oldest (Picture of 
established U. S. firm offering this glasses) 


service! Thousands of customers coast 
to coast! We furnish 14-lens sample card 
with many combinations! 


as low as $1.95 SEND FOR ATTRACTIVE 
SEND NO MONEY! FREE catalog STYLES 
BO DAYS TRAM op ype cages ce 
NAM Bio. ee ae eee ee 
98 MS hold Si tye alin at Na Spee ety a 
CIEY Sos SPAPH se LS DEPT. E-6 


ADVANCE SPECTACLE CoO., INC. 
537 S. Dearborn St., 
Chieago 5, Ill. 
DEAR FRIEND: 


We're going to show you a way to make some good profits easily, simply and 
WITHOUT INVESTING ANY MONEY. We have had considerable experience 
in selling glasses direct to the wearer. This field has been profitable and you 
can cash in on it as so many others have. While we do not employ agents or 


canvassers to sell the glasses, we do have a number of attractive offers for you 
as a dealer. 


Look in our catalog illustrating latest style of attractive quality spectacles. 
Note the reasonable prices quoted. We are willing to allow you, as a dealer, 
25% discount from these prices. 

* * * * * a % 


Advance Spectacle Company 


Par. 4. Respondents’ “Eye Glasses by mail” advertising dissem- 
inated by them as aforesaid is being and has been answered by persons 
in various States of the United States. Said purchasers, in answering 
such advertising, have requested that respondents’ catalog and the 
various devices above referred to, for use in testing of the eyes, be 
sent them. Said catalog and device have been ordered alike by in- 
dividuals desiring to purchase eye glasses for themselves and by other 
individuals desiring to sell glasses by acting as dealers of respondents. 
Individuals receiving respondents’ “14 LENS SAMPLE CARD” 
have attempted to use the device to determine the eye glasses neces- 
sary to correct defects in their vision, have written out their own pre- 
scriptions for respondents’ eye glasses upon the forms provided by 
respondent, have mailed the prescriptions to respondents and re- 
spondents have shipped to them the eye glasses ordered pursuant to 
said prescriptions. 

Dealers of respondents, located in various States of the United 
States receiving respondents’ said “14 LENS SAMPLE CARD” have 
attempted to use the device to determine the eye glasses necessary to 
correct the defects in the vision of others and have written prescrip- 
tions or assisted in the writing of prescriptions for respondents’ eye 
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glasses upon the forms provided by respondents, have mailed the pre- 
scriptions to respondents and respondents have shipped said glasses 
ordered pursuant to said prescriptions to various customers. 

Par. 5. Through the use of advertisements containing the state- 
ments hereinabove set forth and explanatory literature and directions 
which accompany the eye testing device designated “14 LENS SAM- 
PLE CARD” sent by respondents to those requesting it, respondents 
represented, directly and by implication, that the eye ater sold by 
them, made pursuant to the results of the tests of the eyes, using re- 
spondents’ device, will correct the defects in vision of all persons. 

Par. 6. Said advertisements were and are misleading in material 
respects and constitute “false advertisements” as this term is defined in 
the Federal Trade Commission Act. In truth and in fact the eye 
glasses sold by respondents, made pursuant to the results of tests of 
the eyes, using respondents’ device will not correct defects in vision 
of all persons. On the contrary, such glasses are capable of correcting 
defects in vision of only those persons approximately 40 years of age 
and over who do not have astigmatism or diseases of the eye and who 
require only simple magnifying lens. 

Par. 7. The use by the respondents of the foregoing advertisements 
containing the false, misleading and deceptive statements and repre- 
sentations above referred to have had and now have the capacity and 
tendency to mislead and deceive substantial numbers of the purchasing 
public into the erroneous and mistaken belief that such statements and 
representations were and are true and into the use of respondents’ 
devices and the purchase of substantial quantities of respondents’ eye- 
glasses, because of such erroneous and mistaken belief. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices, in commerce, within the in- 
tent and meaning of the Federal Trade Commission Act. 


DEcIsION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decisions of the Commission and 
Order to File Report of Compliance,” dated May 22, 1955, the initial 
decision in the instant matter of hearing examiner Earl J. Kolb, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


The complaint in this proceeding charges the respondents Advance 3 
Spectacle Company, Inc., a corporation, and Michael M. Egel, individ- 
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ually and as an officer of Advance Spectacle Company, Inc., with the use 
of unfair and deceptive acts and practices in commerce in violation of 
the provisions of the Federal Trade Commission Act, in connection 
with the sale and distribution of eyeglasses through and by means of 
a self-testing device designated as “14 Lens Sample Card.” 

After the issuance of said complaint and the filing of their answer 
thereto, the respondents entered into a stipulation for a consent order 
with counsel for the complaint, disposing of all the issues in this 
proceeding, which stipulation was duly approved by the Director and 
Assistant Director of the Bureau of Litigation. 

Respondents, pursuant to the aforesaid stipulation, admitted all of 
the jurisdictional allegations of the complaint and agreed that the 
record herein may be taken as if the Commission had made findings 
of jurisdictional facts in accordance with such allegations. Said stipu- 
lation further provides that the answer heretofore filed by respond- 
ents is to be withdrawn and that the parties expressly waive a hearing 
before the Hearing Examiner or the Commission, the filing of excep- 
tions or oral argument before the Commission, and all other procedure 
before the Hearing Examiner and the Commission to which the re- 
spondents may be entitled under the Federal Trade Commission Act 
or the Rules of Practice of the Commission. 

In said stipulation, respondents further agreed that the order to 
cease and desist issued in accordance with said stipulation shall have 
the same force and effect as if made after a full hearing, presentation 
of evidence and findings and conclusions thereon, and specifically 
waived all right, power and privilege to challenge or contest the 
validity of such order. 

It was further provided that said stipulation, together with the 
complaint, shall constitute the entire record herein; that the com- 
plaint therein may be used in construing the terms of the order issued 
pursuant to said stipulation; and that said order may be altered, modi- 
fied or set aside in the manner prescribed by statute for the orders of 
the Commission. 

The Hearing Examiner has considered such stipulation and the 
order therein contained, and it appearing that said stipulation and 
order provides for an appropriate disposition of this proceeding the 
same is hereby accepted and made a part of the record, and the follow- 
ing jurisdictional findings made, and the following order issued : 

1. Respondent Advance Spectacle Company, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Illinois, with its place of business located at 537 
South Dearborn Street, Chicago, Illinois. Individual respondent, 
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Michael M. Kgel, is president and treasurer of corporate respondent 
and formulates the policy of said corporation and directs, controls 
and puts into effect all of its acts and practices. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents named herein, and 
this proceeding is in the interest of the public. 


ORDER 


It is ordered, That respondents Advance Spectacle Company, Inc., 
a corporation, and its officers, and respondent Micheal M. Egel, indi- 
vidually, and respondents’ agents, representatives and employees, di- 
rectly or through any corporate or other device in connection with 
the offering for sale, sale or distribution of eyeglasses, do forthwith 
cease and desist from: 

1. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails, or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication, that the eye- 
glasses sold by respondents, made pursuant to the results of tests of 
the eyes using respondents’ devices, will correct, or are capable of cor- 
recting, defects in vision of persons unless expressly limited to those 
persons approximately forty years of age and older who do not have 
astigmatism or diseases of the eye and who require only simple mag- 
nifying lenses. A 

2. Disseminating, or causing to be disseminated, any advertisement 
by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of their eyeglasses in commerce, 
as “commerce’ is defined in the Federal Trade Commission Act, which 
advertisement contains the representation prohibited in paragraph 1 
hereof. 

ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of May 22, 1955]. 
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In THe MatTTEerR OF 
JOSEPH TRINER CORPORATION 


MODIFIED ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION 
OF THE FEDERAL TRADE COMMISSION ACT 


Docket 5227. Modified Order, May 26, 1955 


Order modifying findings and order issued on June 27, 1945, 40 F. T. C. 668, in 
which the Commission found that respondent corporation had made false 
representations in advertisements and failed to reveal material facts, in 
connection with the sale of a medicinal preparation sold by it designated 
as “Triner’s Bitter Wine’, etc. 


Mr. Joseph Callaway and Mr. Daniel J. Murphy for the Com- 
mission. 

Kerner, Jaros & Tittle and Mr. Henry Junge, of Chicago, Til., for 
respondent. 


ORDER REOPENING PROCEEDING AND GRANTING IN PART AND DENYING 
IN PART PETITION FOR MODIFICATION OF FINDINGS AND ORDER 


This matter coming on to be heard upon petition of respondent 
Joseph Triner Corporation, filed February 25, 1955, to reopen the 
proceeding and to modify the findings as to the facts and order to 
cease and desist, and upon answer thereto filed by the Legal Adviser 
on Deceptive Practices, Bureau of Litigation, opposing in part, and 
interposing no objection in part thereto; and 

The Commission having duly considered the matter and having 
concluded that respondent’s petition for modification should be grant- 
ed in part and denied in part, as hereinafter indicated, and that the 
proceeding accordingly should be reopened for that purpose: 

It is ordered, That said petition to reopen be, and it hereby is, 
granted. 

It is further ordered, 'That Paragraphs Four and Five of the Find- 
ings as to the Facts herein be modified by deleting from each of said 
paragraphs the phrase “poor appetite”, that Paragraph Six in said 
Findings be deleted, and that Paragraph Seven thereof be renum- 
bered as Paragraph Six. 

It is further ordered, That the Order to Cease and Desist herein be 
modified by deleting from Paragraph 1 (a) thereof the phrase “poor 
appetite”, by deleting Paragraph 2 in its entirety, and by renumbering 
Paragraph 3 as Paragraph 2 and deleting from said paragraph the 
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concluding clause “or which fails to comply with the requirements set 
forth in paragraph 2 hereof.” 

Lt is further ordered, That in all other respects respondent’s petition 
for modification be, and it hereby is, denied. 


_ Note.—Paragraphs “4,” “5,” “6,” and “7” of the findings above re- 
ferred to are modified by this order to read as follows: 

“Par. 4. Through the use of the foregoing statements and repre- 
sentations, and others of similar import and meaning not specifically 
set out herein, respondent has represented, and is now representing, 
that said preparation is a cure or remedy for stomach disorders, 
faulty digestion, headache, nervousness, fatigue, and insomnia; that 
it cleanses the stomach and intestines and keeps the intestines clean; 
and that it raises the general vitality of the body and increases the 
resistance of the body to germs, thereby preventing colds. 

“Par. 5. The foregoing statements and representations are false, 

deceptive, and misleading. Respondent’s preparation is not a cure 
or remedy for stomach disorders, faulty digestion, headache, nervous- 
ness, fatigue, or insomnia, and has no therapeutic value in the treat- 
ment of such conditions in excess of providing temporary relief from 
headache when due to constipation. It does not cleanse the stomach. 
While it has the temporary effect of a laxative, it does not cleanse the 
intestines or keep them clean. It does not raise the general vitality 
of the body or increase the resistance of the body to germs. It has 
no beneficial effect in the prevention of colds. 
' “Par. 6. The use by the respondent of the foregoing false, decep- 
tive, and misleading statements and representations, disseminated 
and caused to be disseminated as aforesaid, has had, and now has, 
the capacity and tendency.to, and does, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that such statements and representations are true, and 
that said preparation may be used at all times without ill effects, and 
into the purchase of substantial quantities of said preparation be- 
cause of such erroneous and mistaken belief.” 


The order to cease and desist, as modified, is as follows: 

“This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admitted all the material 
allegations of fact set forth in said complaint and waived all inter- 
vening procedure and further hearings as to said facts, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act: 
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“It 4s ordered, That respondent, Joseph Triner Corporation, a cor- 
poration, its officers, directors, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of its medicinal prepara- 
tion variously designated as “Triner’s Bitter Wine,’ ‘Triner’s Bitter 
Wine with Vitamin B,,’ and ‘Triner’s American Elixer of Bitter 
Wine,’ or any other preparation of substantially similar composition 
or possessing substantially similar properties, whether sold under the 
same names or any other name, do forthwith cease and desist from: 

“1, Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as ‘commerce’ is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

“(q) That said preparation is a cure or remedy for stomach dis- 
orders, faulty digestion, headache, nervousness, fatigue, or insomnia, 
or that it has any therapeutic value in the treatment of such condi- 
tions in excess of providing temporary relief from headaches when 
due to constipation. 

“(b) That said preparation cleanses the stomach or intestines or 
keeps the intestines clean. 

“(¢) That the use of said preparation will raise the general vitality 
of the body, inciease the resistance of the body to germs, or prevent or 
aid in the prevention of colds. 

“9. Disseminating or causing to be disseminated, by any means, any 
advertisement for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as ‘commerce’ is de- 
fined in the Federal Trade Commission Act, of said preparation, 
which advertisement contains any of the representations prohibited 
in paragraph 1 hereof, and the respective subdivisions thereof. 

“T¢ 7s further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 


in writing setting forth in detail the manner and form in which it 
has complied with this order.” 
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In the Marrer or 
SAMUEL GAILBAND, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION 
OF THE FEDERAL TRADE COMMISSION ACT AND OF THE FUR 


PRODUCTS LABELING ACT 
Docket 6302. Complaint, Feb. 25, 1955—Decision, May 27, 1955 


Consent order requiring a furrier in New York City with a branch in Los Angeles 
to cease violating the Fur Products Labeling Act and the Federal Trade 
Commission Act, by falsely invoicing furs as to the country of origin. 

Before Mr. J. Harl Cox, hearing examiner. 
Mr. John J. McNally for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, and by virtue of the authority 
vested in it by said Acts, the Federal Trade Commission, having rea- 
son to believe that Samuel Gailband, Inc., a corporation, Irving Le- 
vine, individually and as president of said corporation, and Melvin 
Gladstone, individually and as vice president of said corporation, here- 
inafter referred to as respondents, have violated the provisions of said 

Acts and the Rules and Regulations promulgated under the Fur Prod- 
ucts Labeling Act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent Samuel Gailband, Inc., is a corporation 
organized and existing under the laws of the State of New York, 
with its office and principal place of business located at 372 Seventh 
Avenue, New York, New York, and with a branch store located at 635 
South Hill Street, Los Angeles, California. Individual respondents 
Irving Levine and Melvin Gladstone are president and vice president, 
respectively, of said corporate respondent and in such capacities 
formulate, direct and control the acts, practices and policies of said 
corporate respondent. Individual respondent Irving Levine has the 
same office and principal place of business as corporate respondent and 
individual respondent Melvin Gladstone has the same office and prin- 
cipal place of business as the aforesaid branch store of corporate re- 
spondent. 
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Par. 2. Subsequent to the effective date of the Fur Products Label- 
ing Act on August 9, 1952, respondents have introduced fur into com- 
merce, sold and offered for sale fur in commerce, and have transported 
and distributed fur in commerce, as “commerce” and “fur” are de- 
fined in the Fur Products Labeling Act. 

Par. 3. Certain of said fur was falsely and deceptively invoiced, 
in that it was not invoiced as required under the provisions of Section 
5 (b) (1) of the Fur Products Labeling Act, and in the manner and 
form prescribed by the Rules and Regulations promulgated there- 
under. 

Par. 4. Certain of said fur was falsely and deceptively invoiced in 
that respondents, on such invoices, misrepresented the name of the 
country of origin of such fur in violation of Section 5 (b) (2) of the 
Fur Products Labeling Act and the Rules and Regulations promul- 
gated thereunder. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, were in violation of the Fur Products Labeling Act and the 
Rules and Regulations promulgated thereunder and constituted unfair 
and deceptive acts and practices under the Federal Trade Commission 
Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated May 27, 1955, the initial 
decision in the instant matter of hearing examiner J. Earl Cox, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The charges contained in the complaint in this proceeding are that 
Samuel Gailband, Inc., a New York corporation with places of busi- 
ness at 872 Seventh Avenue, New York, New York, and 635 South 
Hill Street, Los Angeles, California, and Irving Levine and Melvin 
Gladstone, individually and as president and vice president respec- 
tively of said corporation, have violated the Fur Products Labeling 
Act and the Federal Trade Commission Act by falsely and deceptively 
invoicing furs which have been offered for sale and sold by them in 
commerce. ; 

Following issuance and service of the complaint and prior to the 
filing of an answer, the respondents entered into a Stipulation For 
Consent Order with counsel supporting the complaint, which was 
approved by the Director and Assistant Director of the Bureau of 
Litigation and transmitted to the Hearing Examiner. 


SAMUEL GAILBAND, INC., ET AL. 1227 
1225 Decision 


This stipulation provides, among other things, that respondents 
admit all the jurisdictional allegations set forth in the complaint and 
that the record herein may be taken as if findings of jurisdictional 
facts had been made in accordance with such allegations; that the 
stipulation, together with the complaint, shall constitute the entire 
record herein; that the complaint may be used in construing the 
order agreed upon, which may be altered, modified or set aside in the 
manner provided by the statute for orders of the Commission; that the 
signing of the stipulation is for settlement purposes only and does not 
constitute an admission by respondents that they have violated the 
law as alleged in the complaint; and that the order provided for in 
the stipulation and hereinafter included in this decision shall have the 
same force and effect as if made after a full hearing, presentation of 
evidence and findings and conclusions thereon. 

All parties waive the filing of answer, hearings before a Hearing 
Examiner or the Commission, the making of findings of fact or con- 
clusions of law by the Hearing Examiner or the Commission, the filing 
of exceptions and oral argument before the Commission, and all 
further and other procedure before the Hearing Examiner and the 
Commission to which respondents may be entitled under the Federal 
Trade Commission Act or the rules of the Commission, including any 
and all right, power or privilege to challenge or contest the validity 
of the order entered in accordance with the stipulation. 

The order agreed upon conforms to the order contained in the notice 
accompanying the complaint, and disposes of all the issues raised in 
the complaint. The Stipulation For Consent Order is therefore ac- 
cepted, this proceeding is found to be in the public interest, and the 
following order is issued: 

It is ordered, That respondents Samuel Gailband, Inc., a corpora-— 
tion, and its officers, and Irving Levine and Melvin Gladstone, individ- 
ually and as officers of said corporation, and respondents’ represent- 
atives, agents and employees, directly or through any corporate or 
other device, in connection with the introduction into commerce, or 
the sale or offering for sale in commerce, or the transportation or 
distribution in commerce, of any fur, as “commerce” and “fur” are 
defined in the Fur Products Labeling Act, do forthwith cease and 
desist from falsely or deceptively invoicing fur by: 

1. Failing to furnish invoices which show: 

(a) The name or names of the animal or animals producing the 
fur as set forth in the Fur Products Name Guide and as prescribed 
under the Rules and Regulations; rs 

(b) The name and address of the person issuing such invoices; 
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(c) The name of the country of origin of any imported furs; 

2. Using on invoices the name of any country other than the actual 
country of origin of furs, or furnishing invoices which contain any 
form of misrepresentation or deception, directly or by implication, 
with respect to such fur. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That respondents Samuel Gailband, Inc., a corpora- 
tion, Irving Levine, individually and as president of said corporation, 
and Melvin Gladstone, individually and as vice president of said cor- 
poration, shall, within sixty (60) days after service upon them of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with the order 
to cease and desist [as required by said declaratory decision and order 
of May 27,1955]. 
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In THE MATTER OF 
JONATHAN LOGAN, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC, 2 (d) 
OF THE CLAYTON ACT AS AMENDED 


Docket 6215. Complaint, June 22, 1954—Decision, May 29, 1955 


Consent order requiring a dress manufacturer, with main office in Jersey City, 
N. J., and sales and show room in New York City, to cease making payments 
for promotional services to some customers—specifically to Best & Company 
for “reciprocal advertising” as charged—without making similar payments 
available to all their competitors, in violation of sec. 2(d) of the Clayton 
Act as amended. 

Before Mr. J. Harl Cow, hearing examiner. 
Mr. Peter J. Dias and Mr. Richard E. Ely for the Commission. 
Phillips, Nizer, Benjamin & Krim, of New York City, for re- 
spondents. 
CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof and hereinafter more 
particularly designated and described, have violated and are now 
violating the provisions of subsection (d) of Section 2 of the Clayton 
Act (U.S. C. Title 15, Sec. 13), as amended by the Robinson-Patman 
Act, approved June 19, 1936, hereby issues its complaint stating its 
charges with respect thereto as follows: 

Paracrary 1. Respondent Jonathan Logan, Inc., is a corporation, 
organized, existing and doing business under and by virtue of the laws 
of the State of New York, with its main office and principal place of 
business located at 83 Newark Avenue, Jersey City, New Jersey and a 
sales and showroom at 1407 Broadway, New York City, New York. 

Respondent is now and for some years past has been engaged in the 
manufacture, sale and distribution of dresses. Said products are sold 
for resale at retail to many customers, with places of business located 
in many cities and towns throughout the United States, such as depart- 
ment stores, women’s specialty shops and dress shops. All of said 
products are sold under the trade name “JONATHAN LOGAN” 
and gross sales are substantial having exceeded $9,000,000 in each 
of the years 1949 and 1950. “JONATHAN LOGAN” dresses have 
been widely advertised and otherwise publicized to create a consumer 
demand therefor, and they are well known to purchasers of dresses 
buying for resale at retail. 
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At some of the times mentioned herein “JONATHAN LOGAN” 
dresses were manufactured and sold by partnerships and corporations 
other than Jonathan Logan, Inc., including David Schwartz & Co., 
a partnership, and David Schwartz Dress Co., Inc., a corporation. — 

Par. 2. Respondent David Schwartz is an individual with his prin- 
cipal office and place of business located at 83 Newark Avenue, Jersey 
City, New Jersey. Said respondent is now and has been president of 
Jonathan Logan, Inc., and he controls, directs and is responsible for 
the acts and practices of said corporate respondent. He also con- 
trolled, directed and was responsible for the acts and practices of the 
partnerships and corporations referred to in Paragraph One. 

Par. 3. In the course and conduct of their business, respondents en- 
gaged in commerce as commerce is defined in the Clayton Act, as 
amended, having shipped their products or caused them to be trans- 
ported from their main place of business in the State of New Jersey 
to customers located in the same and in other States of the United 
States and the District of Columbia. 

Par. 4. In the course and conduct of their business in commerce, 
respondents paid or contracted for the payment of something of value 
to or for the benefit of some of their customers as compensation or in 
consideration for services or facilities furnished by or through such 
customers in connection with their offering for sale or sale of products 
sold to them by said respondents, and such payments were not avail- 
able on proportionally equal terms to all other customers competing 
in the distribution of their products. 

Par. 5. Included among the payments alleged in Paragraph 4, were 
credits or sums of money, by way of discounts, allowances, rebates or 
deductions and advertising services, as compensation or in considera- 
tion for promotional services or facilities furnished by customers in 
connection with offering for sale or sale of “JONATHAN LOGAN” 
products, including advertising in various forms, sometimes herein- 
after referred to as promotional allowances. 

The respondents did not make such allowances available on propor- 
tionally equal terms to all customers competing in the distribution of 
Jonathan Logan products, in that said respondents made, or offered 
to make, such allowances to some of such competing customers but did 
not make, or offer to make or otherwise make available, such allowances 
in any amount on any terms to all other of such competing customers. 

Par. 6. The payment of advertising services, as alleged in Para- 
graph 5, was made in consideration for promotional services or facil- 
ities furnished by Best & Company of New York City pursuant to an 
agreement dated February 20, 1948 which provided that: 
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Commencing May ist, 1948, in consideration of Best & Co., Inc. agreeing to 
advertise once each month in a Sunday newspaper, mentioning Jonathan Logan’s 
name in the ad, Jonathan Logan agrees to give Best & Co., credit in its national 
Magazine advertising in publications such as Charm, Seventeen, Mademoiselle 
and Glamour. 

Jonathan Logan further agrees that they will not allow any other store in 
metropolitan New York to advertise Jonathan Logan dresses. Our New York 
accounts will be informed of this change in policy. It is understood, however, 
that if there should be an ad by one of the stores in the metropolitan district 
in which the Jonathan Logan name ig used, it will be something beyond our 
control as we do not have complete supervision over the merchandising policies 
of the stores. 

This agreement is to continue for one year from May 1st, 1948 and either party 
may have the privilege of cancelling same on three months notice in writing. 

This arrangement will be considered in effect upon receipt of your letter of 
acknowledgment. 


(signed) Davin ScHWARTz, 
JONATHAN LOGAN, INC. 

Respondents and Best & Company have expended large sums of 
money in publishing advertisements pursuant to said agreement, which 
has continued in effect since May 1, 1948, and as a result both have 
realized great sales volume. For example, during the period from 
July 1949 to December 1950, Best & Company spent approximately 
$15,000 and respondents spent approximately $137,000 in reciprocal 
advertising. Sales, during the same period, of Jonathan Logan dresses 
to Best & Company amounted to approximately $360,000. 

Par. 7. Best & Company does a large mail order business and all 
advertisements whether placed by Best & Company or by the re- 
spondents bear a legend inviting the public to order Jonathan Logan 
dresses by mail from Best & Company, 5th Avenue, New York City, 
New York. 

In addition to its main store located on 5th Avenue, New York City, 
Best & Company maintains fifteen branches variously located in sub- 
urban New York City and Long Island as well as in ten cities located in 
seven other States and the District of Columbia. In each of said cities 
and the District of Columbia, Best & Company competes with num- 
erous other customers of respondents in the sale or offering for sale 
of Jonathan Logan dresses and respondents failed to make or offer 
or otherwise make available any promotional allowances in any amount 
on any terms to many of such other customers. 

Par. 8. The acts and practices of respondents as alleged above 
violate subsection (d) of Section 2 of the Clayton Act, as amended by 
the Robinson-Patman Act. (U.S. C. Title 15, sec. 13.) 
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Decision é 5t Ee DCs 
DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated May 29, 1955, the initial 
decision in the instant matter of hearing examiner J. Earl Cox, as 


set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The charges contained in the complaint in this proceeding are that 
Jonathan Logan, Inc., a New York corporation with places of busi- 
ness at 150 Bay Street (formerly 83 Newark Avenue), Jersey City, 
New Jersey, and at 1407 Broadway, New York City, New York, and 
David Schwartz, individually and as president of said corporation, 
have violated subsection (d) of Section 2 of the Clayton Act as 
amended by the Robinson-Patman Act, by making or contracting to 
make payments to some customers for services or facilities, particu- 
larly advertising services, furnished by or through such customers 
in connection with the handling or reselling of respondents’ products, 
without offering such payments or contracts to all competing customers 
ona proportionally equal basis. 

Following issuance and service of the complaint, respondents on 
October 18, 1954, filed with the Commission their answer to such com- 
plaint. Thereafter, on April 5, 1959, respondents entered into a 
Stipulation For Consent Order with counsel supporting the com- 
plaint, which was approved by the Director and Assistant Director of 
the Bureau of Litigation and transmitted to the Hearing Examiner. 

This stipulation provides, among other things, that respondents 
admit all the jurisdictional allegations set forth in the complaint and 
that the record herein may be taken as if the Commission had made 
findings of jurisdictional facts in accordance with such allegations; 
that the stipulation, together with the complaint, shall constitute the 
entire record herein; that the complaint may be used in construing the 
order agreed upon, which may be altered, modified or set aside in the 
manner provided by the statute for orders of the Commission; that 
the signing of the stipulation is for settlement purposes only and does 
not constitute an admission by respondents that they have violated 
the law as alleged in the complaint; and that the order provided for 
in the stipulation and hereinafter included in this decision shall have 
the same force and effect as if made after a full hearing, presentation of 
evidence and findings and conclusions thereon. 
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All parties request that the answer hereinbefore filed be withdrawn, 
and expressly waive the filing of answer, hearing before a hearing 
examiner or the Commission, the making of findings of fact or con- 
clusions of law by the hearing examiner or the Commission, the filing 
of exceptions, oral argument before the Commission, and all further 
and other procedure before the hearing examiner and the Commission 
to which respondents may be entitled under the Clayton Act as 
amended or the Rules of Practice of the Commission, including any 
and all right, power or privilege to challenge or contest the validity 
of the order entered in accordance with the stipulation. 

The order agreed upon disposes of all the issues raised in the com- 
plaint, without differing materially from the order contained in the 
notice accompanying the complaint. The Stipulation For Consent 
Order is therefore accepted; the request of all parties for the with- 
drawal of respondents’ answer previously filed herein is granted; this 
proceeding is found to be in the public interest, and the following order 
is issued : 

It ts ordered, That Respondents, Jonathan Logan, Inc., a corpora- 
tion, its officers, employees, agents and representatives, and David 
Schwartz, individually and as President of Jonathan Logan, Inc., 
directly or through any corporate or other device, in or in connection 
with the sale of dresses in commerce, as “commerce” is defined in the 
aforesaid Clayton Act, as amended, do forthwith cease and desist from 
making or contracting to make, to or for the benefit of any customer, 
any payment of anything of value as compensation or in consideration 
for any services or facilities furnished by or through such customer 
in connection with his processing, handling, sale or offering for sale 
of products sold to him by Respondents, unless such payment or con- 
sideration is available on proportionally equal terms to all other 
customers competing in the distribution of such products. 

It is further ordered, That Respondents’ answer to the complaint 
herein, filed with the Commission on October 18, 1954, be, and the 
same hereby is, withdrawn from the record of this proceeding. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That respondents Jonathan Logan, Inc., a corporation, 
and David Schwartz, individually and as President of said corpora- 
tion, shall, within sixty (60) days after service upon them of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which they have complied with the order to 
cease and desist [as required by said declaratory decision and order 


of May 29, 1955]. 
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The Commission on January 21, 1955 denied respondents’ motion to 
dismiss complaint because of abandonment of illegal practices, cer- 
tified to the Commission by the hearing examiner, and remanded the 
matter for further proceedings. 

This matter having come on to be heard upon the motion to dismiss 
filed on October 26, 1954, by counsel for respondents, which motion, 
together with the answer in opposition thereto filed by counsel sup- 
porting the complaint and the record, was certified to the Commission 
for its consideration under the hearing examiner’s ruling of November 
10,1954; and 

The Commission, for reasons stated in its accompanying opinion, 
having determined that the respondents’ motion should be denied : 

It is ordered, That the respondents’ motion to dismiss the complaint 
be, and it hereby is, denied. 

It is further ordered, That the case be remanded to the hearing ex- 
aminer for further proceedings. 


OPINION OF THE COMMISSION 


By Gwynne, Commissioner: 

The motion by respondents to dismiss the complaint, together with 
other papers, has been certified to the Commission by the hearing 
_ examiner. 

The complaint, which was served on June 28, 1954, charges a viola- 
tion of Section 2 (d) of the Clayton Act in that respondents furnished 
services or facilities to certain customers which were not available on 
proportionally equal terms to all other competing customers. In par- 
ticular, the complaint charged furnishing of such service to Best & 
Company, New York City, in accordance with the following: hi 

“Commencing May ist, 1948, in consideration of Best & Co., Inc., 
agreeing to advertise once each month in a Sunday newspaper, men- 
tioning Jonathan Logan’s name in the ad, Jonathan Logan agrees to 
give Best & Co., credit in its national magazine advertising in publica- 
tions such as Charm, Seventeen, Mademoiselle and Glamour. 

“Jonathan Logan further agrees that they will not allow any other 
store in metropolitan New York to advertise Jonathan Logan dresses. 
Our New York accounts will be informed of this change in policy. It 
is understood, however, that if there should be an ad by one of the 
stores in the metropolitan district in which the Jonathan Logan name 
is used, it will be something beyond our control as we do not have 
complete supervision over the merchandising policies of the ‘stores. 

“This agreement is to continue for one year from May 1st, 1948 and 


he 


we 
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either party may have the privilege of cancelling same on three months’ 
notice in writing. 

“This arrangement will be considered in effect upon receipt of your 
letter of acknowledgment. 

“(sioned) Davin ScHwarrz, 
“JonatTHan Logan, Ivo.” 

The answer filed October 18, 1954 denies most of the material allega- 
tions of the complaint but admits the signing and delivery of the 
letter above referred to. The answer also alleges that the arrange- 
ments set forth in the letter had been terminated on or before May 
1, 1954. 

On October 26, 1954, respondents filed with the hearing examiner 
a motion to dismiss supported by the affidavit of David Schwartz, 
President of Jonathan Logan, Inc. The affidavit sets out that the 
arrangement with Best & Company had been terminated for business 
reasons prior to any claim of illegality being made by the Federal 
Trade Commission and that “the respondents will not engage in any 
of the acts and practices complained of in the complaint, so long as 
such acts and practices constitute a violation of law.” 

Counsel supporting the complaint filed objection with the hearing 
examiner to dismissal and, on December 38, 1954, filed a supplemental 
answer in opposition in which is set out a letter from respondents to 
Best & Co., dated April 26, 1954, a material part of which is: 

“Mr. Poitier LeBouri.uier, 

“Best & Company 

“Hitth Avenue, New York, New York. 

“Dear Mr. LeBourmumr: 

* * % * % we Es 

We have been subjected to great pressure from other primary de- 
partment stores handling our merchandise who have sought to pub- 
licize our name in their advertising. These pressures have mounted 
over the years, and in recent months have been especially pronounced. 
At the same time your organization has been running ads in con- 
junction with other dress and sportswear manufacturers so that it is 
not uncommon to find several Best advertisements containing prom- 
inent reference to manufacturing resources in almost any edition of 
the New York Sunday Times. We have brought this situation to 
the attention of your representatives on several occasions and most re- 
cently in my letter of April 2, 1954 to your Mr. Gordon McCausland. 
We find it necessary, therefore, in limited instances to permit the use 
of our trade name in advertising copy. 
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“We look forward to a continuation of our business relationship, 
and in so doing we will try to appropriate as much money as we have 
in the past for joint exploitation of your name and ours. We will 

* continue to serve you to the best of our ability as we always have. 

“Mindful of your absence from the City at this time, we have re- 
fused to permit the use of our name in any advertisements in New 
York City until after May 1, 1954. 

“Sincerely, 
“JonaTHAN Logan, Inc. 
“(S) Davin Scuwartz.” 
[Emphasis added. ] 


Counsel also claims that Jonathan Logan ads appeared in the maga- 
zine section of the New York Sunday Times after May 1st and as late 
as October 17, 1954, and in the June, September, and October issues 
of the magazine “Seventeen.” Each of these ads contains promo- 
tional features in behalf of Best & Company. He also claims that ads 
of Best & Company as late as July contain promotional features in 
behalf of respondents. 

In Argus Cameras, Inc., Docket No. 6199, it is pointed out that the 
dismissal of a complaint because of discontinuance of the practices 
complained of is not the usual procedure. All the elements necessary 
for a dismissal were found to exist in that case. There was no dispute 
about the facts. 

In the present case, there is a substantial dispute between counsel 
supporting the complaint and counsel for the respondents as to the 
abandonment of the illegal practices and as to the likelihood of their 
being resumed in the future. From the facts disclosed, we cannot 
determine whether allowances presently being made by respondents 
are available to all competing customers on proportionally equal terms. 

Respondents’ motion to dismiss the complaint is therefore denied 
and the case is remanded to the hearing examiner for further pro- 
ceedings in accordance therewith. 
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Complaint 


In THe MATrerR OF 


ISAAC REISS DOING BUSINESS AS GRAND 
MANUFACTURING COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6298. Complaint, Feb. 18, 1955—Decision, June 2, 1955 


Consent order requiring a seller to wholesalers and dealers from his place of 
business in New York City, to cease representing falsely by attached tags 
and insignia that his Armed Forces-type jackets and outer coats were manu- 
factured according to specifications for the U. S. Armed Forces, and to cease 
representing falsely by use of his trade name and otherwise that he was a 
manufacturer. ; 

Before Mr. John Lewis, hearing examiner. 
Mr. Terral A. Jordan for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the F ederal 
Trade Commission, having reason to believe that Isaac Reiss, an indi- 
vidual trading as Grand Manufacturing Company, hereinafter re- 
ferred to as respondent, has violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrapu 1. Respondent Isaac Reiss is an individual trading and 
doing business as a sole proprietorship under the name of Grand 
Manufacturing Company with his office and principal place of busi- 
ness located at 330 Grand Street, New York 2, New York. 

Par. 2. Respondent is now and for more than two years last past 
has been engaged in the sale and distribution of jackets and outer 
coats to wholesalers and dealers, in commerce, among and between the 
various States of the United States and the District of Columbia. 
Respondent maintains and at all times mentioned herein has main- 
tained, a substantial course of trade in said garments, in commerce 
among and between the various States of the United States. 

Par. 3. The garments sold and distributed by respondent in the 
course and conduct of his business as aforesaid closely resemble the 
jackets and outer coats issued and furnished to members of the United 
States Armed Forces in color, pattern and style. Respondent also 
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causes to be affixed to said garments certain markings, insignia, labels 
and tags which purport to designate the branch of service, model, 
contract number, specification number, stock number and directions 
as to the manner of use in substantially the same form, kind and man- 
ner as the markings, insignia, labels and tags prescribed and used 
by the United States Armed Forces on similar and like garments. 
Typical of the aforesaid markings, insignia, labels and tags are: 

JACKET, TYPE N-1 

SPEC, 4-J-112-N.Y.C. 

Q.M.—O.D.-1951 
STOCK NO. 02-J-624—7807 

THIS JACKET INCREASES GREATLY THE WARMTH OF 


CLOTHING WORN UNDER IT IN COLD AND 
TEMPERATE CLIMATES BECAUSE IT IS WINDPROOPF. 


In addition to the foregoing label the letters “ U. S. N.” in large size 
appear on the upper, left, front portion of said jackets. 
ARMY AIR FORCE STYLE 
B-15 BOMBER 
CONTRACT MFG2502 
MARCH 18, 1949 M 7542 


SPEC. M 1989 GRMFG 330 
AY AD a a ee 


In addition to the foregoing label said jackets on the shoulder thereof 
bears a simulated Army Air Force shoulder insignia made up in part 
of Air Force Wings and below such wings “U.S. Air Force.” 

Par. 4. Through the use of said colors, patterns and styles and the 
markings, insignia, labels and tags, as described in Paragraph Three 
hereof, respondent has represented and implied and does represent 
and imply that said jackets and outer coats, sold and distributed by 
him in commerce were manufactured for the United States Armed 
Forces and in accordance with specifications of said Armed Forces. 

Par. 5. Said representations and implications are false, misleading 
and deceptive. In truth and in fact, respondent’s said garments were 
neither manufactured for the United States Armed Forces nor in ac- 
cordance with specifications of said Armed Forces. 

Par. 6. By selling and distributing to wholesalers and dealers said 
products manufactured as aforesaid and having affixed to them the 
markings, insignia, tags and labels hereinabove described, respondent 
furnishes to such wholesalers and dealers the means and instrumental- 
ities through and by which they may mislead and deceive the pur- 


chasing public as to the origin, kind, type, and style of their said 
jackets and outer coats. 


—--- 
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Par. 7. Through the use of the words “manufacturing” and “manu- 
facturers of” in his trade name and on his stationery, invoices and price 
lists, respondent has represented and is now representing that he owns, 
operates or controls a factory or factories where his said merchandise _ 
is manufactured and that he is the manufacturer of such merchandise. 
In truth and in fact, said respondent does not own, operate or control 
a factory wherein is manufactured the merchandise sold and distrib- 
uted by him. 

Par. 8. There is a preference on the part of wholesalers and dealers 
for dealing directly with manufacturers of products rather than with 
outlets, distributors, jobbers or other intermediaries, such preference 
being due in part to a belief that by dealing directly with the manu- 
facturer lower prices and other advantages may be obtained. 

Par. 9. In the course and conduct of his business respondent is in 
direct and substantial competition with other corporations and firms 
and individuals engaged in the sale in commerce of jackets and outer 
coats. 

Par. 10. The sale and distribution in commerce of said garments 
in the color, pattern and style, and with markings, insignia, labels and 
tags, as hereinabove alleged, had and now have the tendency and capac- 
ity to mislead a substantial portion of the purchasing public into the er- 
roneous and mistaken belief that said garments were manufactured 
for the United States Armed Forces and in accordance with specifica- 
tions of said Armed Forces, and the use of the words “manufacturing” 
and “manufacturers of” in his trade name and on his stationery, in- 
voices and price lists, as herein alleged, has the tendency and capacity 
to mislead the wholesalers and dealers who purchase the merchandise 
of the respondent into the erroneous and mistaken belief that respond- 
ent is the manufacturer of his merchandise and owns, operates or con- 
trols the plant or plants where such merchandise is manufactured, and 
into the purchase of substantial quantities of respondent’s merchandise 
in commerce because of such erroneous and mistaken beliefs. As a 
result thereof, substantial trade in commerce has been unfairly diverted 
to respondent from his competitors and substantial injury has been 
done to competition in commerce. 

Par. 11. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair and deceptive acts and 
practices and unfair methods of competition, in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 
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DECISION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
_ Order to File Report of Compliance,” dated June 2, 1955, the initial 
decision in the instant matter of hearing examiner John Lewis, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondent on February 18, 1955, charging him with 
the use of unfair methods of competition and unfair acts and prac- 
tices in commerce, in violation of the provisions of the Federal Trade 
Commission Act. After being duly served with said complaint, the 
respondent entered into a stipulation with counsel supporting the 
complaint, dated April 13, 1955, providing for the entry of a consent 
order disposing of all the issues in this proceeding. Said stipulation 
has been submitted to the above-named hearing examiner, heretofore 
duly designated by the Commission, for his consideration in accord- 
ance with Rule V of the Commission’s Rules of Practice. 

Respondent, pursuant to the aforesaid stipulation, has admitted all 
the jurisdictional allegations of the complaint and agreed that the 
record herein may be taken as if the Commission had made findings 
of jurisdictional facts in accordance with such allegations. Said 
stipulation further provides that all parties expressly waive a hear- 
ing before the hearing examiner or the Commission, and all further 
and other procedure to which the respondent may be entitled under 
the Federal Trade Commission Act or the Rules of Practice of the 
Commission. Respondent has also agreed that the order to cease and 
desist issued in accordance with said stipulation shall have the same 
force and effect as if made after a full hearing, and specifically waives 
any and all right, power, or privilege to challenge or contest the va- 
lidity of said order. It has been further stipulated and agreed that 
the complaint herein may be used in construing the terms of the 
order provided for in said stipulation, and that the signing of said 
stipulation is for settlement purposes only and does not constitute an 
admission by respondent that he has violated the law as alleged in the 
complaint. 

This proceeding having now come on for final consideration by the 
hearing examiner on the complaint and the aforesaid stipulation for 
consent order, and it appearing that said stipulation provides for an 
appropriate disposition of this proceeding, the same is hereby ac- 
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cepted and ordered filed as part of the record herein by the hearing 
examiner, who makes the following findings, for jurisdictional pur- 
poses, and order: 

1. Respondent Isaac Reiss is now, and has been at all times men- 
tioned herein, an individual trading and doing business as a sole pro- 
prietorship under the name of Grand Manufacturing Company with 
his office and principal place of business located at 330 Grand Street, 
New York 2, New York. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent hereinabove named. 
The complaint states a cause of action against said respondent under 
the Federal Trade Commission Act, and this proceeding is in the 
interest of the public. 

ORDER 


It is ordered, That respondent Isaac Reiss, an individual trading 
as Grand Manufacturing Company, or under any other trade name, 
and respondent’s agents, representatives and employees, directly or 
through any corporate or other device, in the offering for sale, sale 
or distribution of wearing apparel, or of any other merchandise in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, by marking, brand- 
ing, labeling, tagging, or in any other manner, that such merchandise 
was manufactured for the Armed Forces of the United States or in 
accordance with specifications of said Armed Forces. _ 

2. Using the words “manufacturing” and “manufacturers of” or 
any other word or words of similar import or meaning as a part of a 
trade name, or representing through the use of the words “manufac- 
turing” or “manufacturers of” or any other word or words of similar 
import or meaning on stationery, invoices, price lists or in any other 
manner that he manufactures the merchandise sold by him. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall within sixty (60) 
days after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
~ which he has complied with the order to cease and desist [as required 
by said declaratory decision and order of June 2, 1955]. 
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In THE MATTER OF 


ROCKFORD FURNITURE FACTORIES, INC. 


Docket 4503. Modifying order, June 14, 1955 


Mr. Daniel J. Murphy for the Commission. 
Mr. Samuel F. Ferster and Mr. Horace S. Bellfatto, of Newark, 
N. J., for respondent. 


ORDER REOPENING PROCEEDING AND MODIFYING ORDER TO 
CEASE AND DESIST 


This matter having come on to be heard by the Commission upon 
the application, filed on December 15, 1954, by Rockford Furniture 
Co., Inc., successor to the business of the respondent, Rockford Furni- 
ture Factories, Inc., for modification of the order to cease and desist 
issued herein on August 12, 1941,! answer thereto filed by counsel 
supporting the complaint, and reply to said answer ; and 

The Commission having duly considered said application, answer 
and reply, and the record herein, and it appearing that the facts which 
existed at the time the order to cease and desist was issued have so 
changed that modification of the order to cease and desist is warranted : 

It is ordered, That this proceeding be, and it hereby is, reopened for 
the purpose of modifying the order to cease and desist issued herein 
on August 12, 1941. 

It is further ordered, That said order to cease and desist be, and it 
hereby is, modified by adding to the paragraph numbered (1) thereof 
the following provision : 


“Provided, however, That this shall not be construed as prohibit- 
ing Rockford Furniture Co., Inc., a New Jersey corporation, suc- 
cessor to the business of the respondent, Rockford Furniture 


Factories, Inc., from using the word ‘Rockford’ in its corporate 
” 
name. 


1In the order to cease and desist, 83 F. T. C. 971, 976, Rockford Furniture Factories, 
Inc., its officers, etc., were ordered to cease and desist from: 

“1, Using the word ‘Rockford,’ or any simulation thereof, in its corporate name, or in 
any way to designate or refer to its business or its display rooms, when the furniture 
offered for sale and sold by respondent is not in substantial proportion manufactured in 
the city of Rockford, Ill. 

“2. Using the word ‘Rockford,’ or any simulation thereof, on its letterheads, posters, 
advertising materials, or in any manner to represent, import, or imply that furniture 
not manufactured in the city of Rockford, Ill., was manufactured in that city. 

“3. Using the word ‘Factories,’ or any other word or terms of similar import or mean- 
ing, in its corporate name, or to designate or refer to its business or in any manner 


represent, import, or imply that respondent is the manufacturer of furniture offered for 
sale or sold by it.” 


~ 


— 
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In THe Marrer or 
JEANNE D’OR MODES, INC., ET AL. 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT AND THE WOOL PRODUCTS 
LABELING ACT 


Docket 6313. Complaint, Mar. 16, 1955—Decision, June 14, 1955 


Consent order requiring a manufacturer in New York City to cease violating the 
Wool Products Labeling Act by labeling as “100% cashmere” ladies’ coats 
which were composed of wool with only a trace of the fleece of the Cash- 
mere goat, and by failing to set forth on labels the fiber content of inter- 
linings. 


Before /r7. Loren H. Laughlin, hearing examiner. 
Mr. George EL’. Steinmetz for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission 
having reason to believe that Jeanne D’Or Modes, Inc., a corporation, 
and Sol Gelfond and Larry Goldwater, each individually and as offi- 
cers of said corporation, hereinafter referred to as respondents, have 
violated the provisions of said Acts, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrars 1. Respondent Jeanne D’Or Modes, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New York. Sol Gelfond is president and Larry Goldwater 
is secretary and treasurer of said respondent corporation, and these 
individuals formulate, direct, and control the acts, policies, and prac- 
tices of said corporate respondent. The offices and principal place of 
business of said respondents are located at 214 West 39th Street, New 
York, New York. 

Par. 2. Subsequent to the effective date of the Wool Products Label- 
ing Act of 1939, and more especially since January 1, 1954, respond- 
ents have pianufasiured for introduction into commerce, ‘airqamed) 
sold, transported, distributed, delivered for shipment, and offered Be 
sale in commerce, as “commerce” is defined in the said Wool Products 
Labeling Act, wool products, as “Wool products” are defined therein. 
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Par. 3. Certain of said wool products were misbranded within the 
meaning and intent of Section 4 (a) (1) of said Wool Products Label- 
ing Act and of the Rules and Regulations promulgated thereunder, in 
that they were falsely and deceptively labeled or tagged with respect 
to the character and amount of the constituent fibers contained therein. 

Among such misbranded wool products were ladies’ coats labeled or 
tagged by respondents as consisting of “100% cashmere”, and “100% 
imported cashmere”, whereas in truth and in fact, said products were 
composed of the wool of the genus sheep with only a trace of the fiber 
designated as Cashmere, being the hair or fleece of the Cashmere goat. 

Par. 4. Certain of said wool products were further misbranded by 
the respondents in that the fiber content of interlinings contained in 
certain of said coats were not separately set forth on labels or tags at- 
tached thereto as required under the provisions of Section 4 (a) (2) 
of said Wool Products Labeling Act and of Rule 24 of the Rules and 
Regulations promulgated thereunder. 

Par. 5. The acts and practices of the respondents as herein alleged 
were and are in violation of the Wool Products Labeling Act of 1939 
and of the Rules and Regulations promulgated thereunder and con- 
stitute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DEcISION OF THE CoMMISSION 


Pursuant to Sec. 3.21 of the Commission’s Rules of Practice, and as 
set forth in the Commission’s “Decision of the Commission and Order 
to File Report of Compliance”, dated June 14, 1955, the initial decision 
in the instant matter of hearing examiner Loren H. Laughlin, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY LOREN H, LAUGHLIN, HEARING EXAMINER 


The Federal Trade Commission (hereinafter referred to as the Com- 
mission) on March 16, 1955, issued its complaint herein under the 
Federal Trade Commission Act and the Wool Products Labeling Act 
of 1939, against the above-named corporate respondent and also 
against the respondents Sol Gelfond and Larry Goldwater, both indi- 
vidually and as officers of said corporation, charging them and each 
of them in having manufactured for introduction into commerce and 
having introduced, sold, transported, distributed, delivered for ship- 
ment, and offered for sale in commerce certain wool products, some 
of which wool products were misbranded in various particulars by 
being falsely and deceptively labeled or tagged with respect to the 
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character and amount of the constituent fibers contained therein, con- 
trary to Section 4 (a) (1) of the said Wool Products Labeling Act 
and of the Rules and Regulations promulgated by the Commission 
thereunder; that among such misbranded products were ladies’ coats 
labeled or tagged by respondents as consisting of “100% cashmere” 
and “100% imported cashmere” which were actually composed of wool 
of the genus sheep with only a trace of “Cashmere” which is the hair 
or fleece of the Cashmere goat; and further that among such mis- 
branded products certain wool coats lacked labels or tags attached 
thereto separately setting forth the fibre content of their interlinings 
as required by Section 4 (a) (2) of said Wool Products Labeling Act 
and Rule 24 of the Commission’s Rules and Regulations promulgated 
thereunder. 

Said complaint was duly served upon each of said respondents, who, 
within the time fixed for answer, and on April 4, 1955, stipulated in 
writing with counsel supporting the complaint, therein waiving the 
filing of an answer and agreeing that a consent order against the re- 
spondents be entered herein in terms identical with those contained in 
the notice issued and served on respondents as a part of the complaint 
herein. Such written stipulation was approved in writing by the 
Director and Assistant Director of the Commission’s Bureau of 
Litigation. 

By said stipulation, among other things, respondents have admitted 
all the jurisdictional allegations of the complaint and agreed that the 
record herein may be taken as if the Commission had made findings 
of jurisdictional facts in accordance with such allegations; that the 
parties have expressly waived a hearing before the Hearing Examiner 
or the Commission and all further and other procedure to which the 
respondents may be entitled under the Federal Trade Commission 
Act or the Rules of Practice of the Commission; and have agreed that 
tle order to cease and desist issued in accordance with said stipulation 
shall have the same force and effect as if made after a full hearing, 
the parties having waived specifically therein any and all right, power 
or privilege to challenge or contest the validity of said order. It was 
also stipulated and agreed therein that the complaint herein may be 
used in construing the terms of the order provided for in said stipula- 
tion, and, further, that the signing of said stipulation is for settlement 
purposes only and does not constitute an admission by respondents 
that they have violated the law as alleged in the complaint. 

. The aforesaid stipulation for consent order as so approved was sub- 
mitted on April 12, 1955, to the above-named hearing examiner for his 
consideration in accordance with Rules V and XXII of the Com- 
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mission’s Rules of Practice. And upon due consideration of the com- 
plaint and the stipulation for consent order, which is hereby accepted 
and ordered filed as part of the record herein, it having been stipulated 
they shall be the entire record herein on which such order may be 
entered, the hearing examiner finds that the Commission has juris- 
diction of the subject matter of this proceeding and of each and all 
of the parties respondent herein, the individual respondents being 
subject. to such jurisdiction both individually and as officers of said 
corporate respondent; that the complaint states a legal cause for com- 
plaint against the respondents and each of them under the F ederal 
Trade Commission Act and the Wool Products Labeling Act of 1939 
and the Rules and Regulations promulgated by the Commission under 
the latter Act, both as an entirety and in each of the particular viola- 
tions alleged therein; that this proceeding is in the interest of the 
public; that the following order as proposed in said stipulation is ap- 
propriate for the disposition of this proceeding, the same to become 
final when it becomes the order of the Commission ; and that said order 
therefore should be, and hereby is, entered as follows: 


ORDER 


It is ordered, That the respondent Jeanne D’Or Modes, Inc., a cor- 
poration, and its officers and Sol Gelfond and Larry Goldwater, in- 
dividually and as officers of said corporation, and respondents’ repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the introduction or manufacture for 
introduction into commerce, or the offering for sale, sale, transporta- 
tion or distribution in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act and the Wool Products Labeling Act of 
1939, of ladies’ coats or other “wool products” as such products are 
defined in and subject to the Wool Products Labeling Act of 1939, 
which products contain, purport to contain or in any way are repre- 
sented as containing “wool,” “reprocessed wool,” or “reused wool,” as 
those terms are defined in said Act, do forthwith cease and desist from 
misbranding such products by: 

1. Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein ; 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label, or other means of identification showing in a clear and con- 
spicuous manner : | 


(a) The percentage of the total fiber weight of such wool product, 


exclusive of ornamentation not exceeding five percentum of said total 
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fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five per centum or more, and (5) the aggregate of all other 
fibers ; 

(0) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution, or delivery for shipment thereof 
in commerce as “commerce” is defined in the Wool Products Labeling 
Act of 1939. 

3. Failing to separately set forth on the required stamp, tag, label, 
or other means of identification the character and amount of the con- 
stituent fibers appearing in the interlinings of such wool products, 
as provided in Rule 24 of the Rules and Regulations promulgated un- 
der the said Act. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939, and 

Provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of June 14, 1955]. 


423783—58——_30 
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In THE MATTER OF 


BENJAMIN AND EDWARD J. GROSS COMPANY, 
INC., ET AL. 


Docket 6068. Complaint, Dec. 1, 1952—Order, June 24, 1955 


Order dismissing, for failure to sustain the allegations, complaint charging a 
seller in New York City of diamond rings, under the trade name of “Rings 
O’ Romance”, with advertising as the usual and regular retail prices, 
prices which were in fact fictitious and greatly in excess of those at which 
the rings were usually sold at retail. 

Mr. Frederick J. McManus for the Commission. 

Halperin, Natanson, Shivitz & Scholer, of New York City, for 
Benjamin and Edward J. Gross Co., Inc., Benjamin Gross and Edward 
J. Gross. 

Brobeck, Phieger & Harrison, of San Francisco, Calif., for Theodore 
H. Segall. 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


This proceeding is before the undersigned Hearing Examiner for 
final consideration on the complaint, answer thereto, testimony and 
other evidence and proposed findings as to the facts and conclusions 
presented by counsel, and the Hearing Examiner having considered 
the matter and being now fully advised in the premises makes the fol- 
lowing findings:as to the facts and conclusions drawn therefrom: 

1. Respondent Benjamin and Edward J. Gross Company, Inc., is 
a corporation organized under the laws of the State of New York 
with its principal office and place of business located at 64 West 48th 
Street, New York, New York. Respondents Benjamin Gross and 
Edward J. Gross were president and secretary, respectively of said 
corporation and as the officers thereof formulated, directed and con- 
trolled the policies, acts and practices of said corporate respondent. 
The respondent Benjamin Gross is now deceased, having died subse- 
quent to the issuance of the order of the Hearing Examiner closing 
the taking of testimony in this proceeding. 

9. Respondent Theodore H. Segall is an individual doing business 
under the name of Theodore H. Segall Advertising Agency with his 
office at 544 Market Street, San Francisco, California. Said respond- 
ent, for a period of time during 1951, was engaged as advertising agent 


for the corporate respondent, Benjamin and Edward J. Gross 
Company, Inc. 


fa 
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3. The respondent Benjamin and Edward J. Gross Company, Inc., 
is now, and for several years last past has been, engaged in the sale 
and distribution of diamond rings in interstate commerce and is en- 
gaged in direct and substantial competition with other concerns en- 
gaged in the sale and distribution of diamond rings in interstate 
commerce. 

4. The respondent Benjamin and Edward J. Gross Company, Inc., 
sold its diamond rings direct to retail jewelers under the trade name 
of “Rings O’ Romance” with special names being given to the in- 
dividual rings comprising this line. Respondent’s line of rings 
“Rings O’ Romance” was from time to time nationally advertised, 
which advertisements carried the retail prices of the rings and such 
rings were pre-ticketed with the retail prices at the time of their 
delivery to respondent’s customers. Such advertisements were not 
for the purpose of making sales direct, but as stated therein, the rings 
were for sale by authorized jewelers everywhere. 

5. It is charged in the complaint that in 1951 the respondent caused 
to*be placed in Life magazine an advertisement of its “Rings O’ Ro- 
mance” and that the prices set out in said advertisement for the various 
rings as the usual and regular retail prices were in fact fictitious 
prices and greatly in excess of the prices at which said rings were 
usually and regularly sold at retail. The complaint further charged 
that respondent Theodore H. Segall with the knowledge and consent of 
the corporate respondent caused advertisements to be placed on be- 
half of certain retail jewelers, which advertisements offered respond- 
ent’s “Rings O’ Romance” at one-half the price as advertised in Life 
magazine, thereby representing that the rings were being offered for 
sale by such retail customers at one-half the usual and regular retail 
price when in fact the retail price so offered was the regular retail 
price, or approximately the regular retail price for the various rings 
depicted in the advertisement. The complaint further charged that 
the placing of such advertisements both by the respondent Benj amin 
and Edward J. Gross Company, Inc., and by the respondent Theodore 
H. Segall constituted a joint scheme or plan by and through which 
retail dealers were enabled through the use of advertising matter pre- 
pared by respondent Theodore H. Segall to misrepresent the usual and 
regular prices of the diamond rings sold by respondent Benjamin 
and Edward J. Gross Company, Inc., and the savings afforded to 
the public who purchased such rings. 

6. On or about August 17, 1950, the respondent, Theodore H. Segall, 
placed an advertisement on behalf of Milens Jewelers located at Oak- 
land, California, in the Oakland Tribune advertising “Rings O’ Ro- 
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mance” at one-half the price as advertised in the Saturday Evening © 


Post, which advertisement contained the replica of a Saturday Eve- 
ning Post advertisement placed by the corporate respondent several 
years prior thereto, depicting respondent’s various rings sold under 
the trade name, “Rings O’? Romance,” along with the trade-marked 
names with price tags attached. 

7. In 1951, respondent Theodore H. Segall in his capacity as adver- 
tising agent entered into an agreement with the corporate respondent 
to place an advertisement in Life magazine, which advertisement ap- 
peared in the July 30, 1951, issue of Life. This advertisement gen- 
erally followed the format of the original advertisements placed in the 
Saturday Evening Post depicting the corporate respondent’s “Rings. 
© Romance” with their trade names and price tags attached. The 
prices listed in the Life advertisement represented a 4-time mark-up 
which meant that the cost to the retail jeweler of a ring was 25 
percent of the resale price, as for example, a ring costing the ] eweler 
$100.00 would have a resale price of $400.00. © 

8. At or about the time the Life advertisement. appeared, respond- 
ent Theodore H. Segall placed one or two advertisements for Milens 
Jewelers at the full price as advertised in Life magazine. Shortly 
thereafter, respondent Theodore H. Segall placed advertisements on 
behalf of Milens Jewelers reproducing the advertisement appearing in 
Life and advertising the rings at one-half the price as advertised in 
Life. 

9. In September 1952, the corporate respondent placed another ad- 
vertisement in Life magazine more or less similar in format to the 
previous ad, which advertisement was placed through a New York 
advertising agency and not by respondent Theodore H. Segall. At 
or about the time this latter advertisement appeared in Life maga- 
zine the respondent Theodore H. Segall prepared and placed an ad- 
vertisement in the Oakland Tribune for Milens Jewelers contain- 
ing reproduction of the Life advertisement and advertising “Rings O” 
Romance” at one-half the price as advertised in Life. 

10. In addition, in 1951 the respondent Theodore H. Segall pre- 
pared advertising mats of the half-price sale and other promotional 
material, such as banners, price tickets, and other advertising ma- 
terial. in instances where jewelers would write in to Milens Jewelers 
requesting information concerning their advertisement, such request 
was referred to the respondent Theodore H. Segall who then advised 
such inquiring jewelers as to cost of obtaining advertising mats and 
other advertising material to be used in connection with a half-price 
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sale of corporate respondent’s “Rings O’ Romance.” In some in- 
stances certain salesmen of the respondent advised jewelers of the 
half-price sale feature and referred them to the respondent Theodore 
H. Segall, and in other instances gave the names of various customers 
to Theodore H. Segall for the purpose of enabling him to write them 
in an effort to sell his promotional material. 

11. In February 1951 a meeting was held at Phoenix, Arizona, at 
which respondent Edward J. Gross was present, together with a num- 
ber of retail jewelers, including representatives of Grandville’s jew- 
elers of San Francisco, Wisefield of Seattle, Fromess of Denver and 
Milens Jewelers of Oakland, California. The respondent Theodore 
H. Segall was also present and had various discussions both with the 
retail jewelers and with respondent Edward J. Gross and at that time 
entered into negotiations with Edward J. Gross relative to acting as 
advertising agent in national advertising to be placed primarily in 
Life magazine. The witnesses testified that there was a general dis- 
cussion of the half-price ad among the retail jewelers, but respondent 
Edward J. Gross denies that he ever took part in such discussions or 
had any knowledge of the proposed plan. 

12. The gravamen of the charges of the complaint and the sole issue 
to be determined within the limits of the complaint as to whether the 
respondents were violating the provisions of the Federal Trade Com- 
mission Act was the extent to which the pre-ticketed or suggested 
resale price was fictitious and did not constitute the regular and usual 
price at which respondent’s rings were sold to the general public. 
In presenting this issue, a number of retail jewelers and other wit- 
nesses were called by both parties to testify as to the customary mark- 
up used by retail jewelers in selling diamond rings. The consensus 
of this testimony was that there is in fact no established mark-up 
which is generally used or followed by the retail jewelers in the sale 
of diamond rings. The mark-up used depends to some extent upon 
the nature of the business being conducted, the location of the store 
and the nature of the competition. It is recognized that credit jew- 
elers and those doing a large amount of advertising would ordinarily 
have a higher mark-up on diamond rings than that of the so-called 
zash jeweler. It appears from the testimony that the cash jeweler 
has a minimum mark-up of 100 percent of cost or as is known in the 
trade a 2-time mark-up. This obtains except in the case of the more 
expensive diamond rings in which the mark-up will be lower. Even 
as to jewelers who are classified or designated as cash jewelers, only 
a very small percentage would limit themselves to a 2-time mark-up 
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on diamond rings, but instead would have a mark-up in excess of this 
amount. The credit jeweler would maintain a mark-up of 3 to 4 
times, and in some instances may go as high as 5 or 6 times cost. 

13. Prior to 1944, the pre-ticketed or suggested resale price placed 
upon its “Rings O’ Romance” by the respondent and as carried in its 
advertising represented a 3-time mark-up. Subsequent to 1944, after 
the advent of the luxury tax, the pre-ticketed or suggested resale price 
represented a 4-time mark-up. If, as contended by the respondent, 
the retail jeweler sells such rings tax included, the suggested resale 
price would be slightly in excess of a 3-time mark-up which is in line 
with the mark-up most generally used by retail jewelers. If, on the 
other hand, the jeweler sells the ring at the suggested resale price plus 
tax, the 4-time mark-up thus involved would not be out of line with 
the customary mark-up used by credit jgwelers who in fact comprise 
the greater part of respondent’s customers. 

14, Aside from the mark-up, the controlling feature in determining 
fictitious price is whether or not respondent’s rings were in fact offered 
for sale and sold by jewelers at the suggested or pre-ticketed price. It 
appears from the testimony in this record that retail jewelers did, in 
fact, offer for sale and sell the respondent’s “Rings O’ Romance” at 
the suggested resale price appearing in Life Magazine advertisements. 
This is true both as to those jewelers who used the half-price sale fea- 
ture and jewelers who refused or did not use such feature sale. At 
the time the advertisements were placed in Life magazine the respond- 
ent distributed and made available to its customers advertising mats 
referring to the Life advertisement and offering the rings so adver- 
tised at the price appearing in the Life advertisement. Respondent 
introduced into evidence a number of advertisements issued by various 
retail jeweler customers showing that respondent’s rings were being 
offered for sale to the public at the prices set out in the Life magazine 
advertisement. It is further stipulated by the attorney for the Com- 
mission that there were many more customers of respondent who so 
advertised respondent’s rings at the retail prices appearing in the Life 
advertisement. In addition, none of the jewelers who testified and who 
used the half-price sales campaign used as low a mark-up as a 2-time 
mark-up on diamond rings, and, consequently, in advertising respond- 
ent’s rings at one-half price they were in fact selling at less than the 
usual mark-up followed by them in pricing diamond rings. 


CONCLUSION 


In view of the testimony hereinbefore described, it must be con- 
cluded that there has been a total failure in sustaining the charges of 
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the complaint (a) that the resale prices appearing on respondent’s 
diamond rings in their advertisements were false and fictitious, (b) 
that the prices, as advertised, were not the usual and customary prices 
at which respondent’s rings were sold to the general public, and (c) 
that the half-price sale represented no saving to the purchasing pub- 
lic or that such sale price constituted the regular resale price at which 
respondent’s rings were offered to the general public. Based upon the 
charges of the complaint and the testimony adduced in this record it 
must be further concluded that this proceeding should be dismissed 
as to all respondents. 


ORDER 


It is therefore ordered, That the complaint herein be, and the same 
hereby is, dismissed. 


ORDER DENYING APPEAL FROM INITIAL DECISION 


Counsel in support of the complaint having filed an appeal from 
the hearing examiner’s initial decision dismissing the complaint herein, 
and the Commission having heard the appeal on briefs of counsel (oral 
argument not having been requested) ; and 

The Commission being of the opinion that the initial decision is free 
from prejudicial error and that it constitutes an appropriate disposi- 
tion of this proceeding: 

It is ordered, That the appeal of counsel in support of the complaint 
be, and it hereby is, denied. 

It is further ordered, That the hearing examiner’s initial decision 
dismissing the complaint be, and it hereby is, affirmed. 


1254 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 5 tee. Cs 


In THE MATTER OF 


MICHAEL A. LOMBARDI ET AL. DOING BUSINESS AS 
HOME SEWING MACHINE COMPANY 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT 


Docket 6146. Complaint, Dec. 3, 1953—Decision, June 95, 1955 


Consent order requiring a concern in Baltimore with retail store in Wash- 
ington, D. C., to cease passing off their sewing machines as the product 
of well-known manufacturers, failing to disclose adequately the foreign 
origin of sewing machine heads imported from Japan, making offers in 
“bait” advertising, which were not bona fide but made to obtain leads 
to prospects, ete. 

Before Mr. Abner EF. Lipscomb, hearing examiner. 
Mr. William L. Taggart and Mr. Ames W. Williams for the 

Commission. 

Mr. Morton H. Perry, of Baltimore, Md., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Michael A. Lom- 
bardi and Ada T. Lombardi, copartners doing business as Home 
Sewing Machine Company, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrapu 1. Respondents, Michael A. Lombardi and Ada T. Lom- 
bardi are copartners doing business under the name of Home Sewing 
Machine Company, having their principal place of business at 1113 
North Howard Street, Baltimore, Maryland, with a retail store at 
1208 H Street, N. W., Washington, D. C., and 825 7th Street, N. W., 
Washington, D. C. 

Par, 2. Respondents are now, and for several years last past have 
been, engaged in the retail sale of imported and domestic sewing ma- 
chines. Among the imported sewing machines sold by them are those 
containing heads which are manufactured in Japan. 

In the course and conduct of their business, respondents cause their 
said products, when sold, to be transported from their place of busi- 
ness in the State of Maryland and in the District of Columbia, to pur- 
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chasers located in various other States and in the District of Columbia, 
and, at all times mentioned herein, have maintained a course of trade 
in said products in commerce among and between the various States 
of the United States and in the District of Columbia. Their volume 
of trade in said commerce has been and is substantial. 

Par. 38. When the sewing machine heads are Received by respond- 
ents, the words “Made in Occupied Japan” or “Japan” appear on the 
back of the vertical arm. Before the heads are sold to the public as a 
part of a completed sewing machine, it is necessary to attach a motor 
to the head and after the motor is attached to the head, the aforesaid 
words are covered by the motor and thus obscured from view. In 
some instances said heads, when sold, are marked with a small medal- 
lion affixed to the front of the vertical arm which can be easily re- 
moved, and upon which the words “Made in Occupied Japan” or 
“Japan” appear. Such legend or words are, however, so small and 
indistinct that they do not constitute an adequate notice to the public 
that such heads are imported. 

Par. 4. When sewing machines or sewing machine heads are exhib- 
ited and offered for sale to the purchasing public and such products 
are not labeled or otherwise marked clearly showing they are of 
foreign origin, or if marked and the markings are covered or otherwise 
concealed, such purchasing public understands and believes such npred: 
ucts to be wholly or substantially of domestic origin. 

There is among the members of the purchasing Punic a substantial 
number who have a decided preference for sewing machines and 
sewing machine heads which are manufactured in the United States 
over such products originating in whole or in substantial part in 
foreign countries. 

Par. 5. Respondents, in their advertising matter, have made various 
statements concerning their sewing machines, of which the following 
is typical, but not all inclusive: 


“Hree-Westinghouse Console Electric Sewing Machine 
Save $71.33 * * * Reg. $119.50 value $47.77” 


Par. 6. By and through the use of the aforesaid statements and 
others of the same import not specifically set out herein, respondents 
represented that they were making a bona fide offer to sell the Free- 
Westinghouse Sewing Machine for $47.77; that the regular price for 
said sewing machines was $119.50 and that by purchasing said machine 
for $47.77 a saving of $71.83 would result. 

Par. 7. The said statements were false, misleading and deceptive. 
In truth and in fact, respondents’ offer was not a genuine and bona 
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fide offer to sell the sewing machine offered in the advertisement but 
was made for the purpose of obtaining leads and information as to 
persons interested in purchasing sewing machines. When persons re- 
sponded to said advertisement, respondents or their salesmen called 
upon such persons in their homes or waited upon them in respondents’ 
place of business and refused to sell, made no effort to sell, ignored 
the machine advertised or disparaged said machine and attempted to 
sell a higher priced machine, usually a machine the head of which is 
manufactured in Japan. 

The regular selling price of said machine was not $119.50 but was 
substantially less than said amount and $71.33, or any amount ap- 
proaching this figure was not saved if the machine was purchased for 
$47.77, 

Par. 8. Respondents, in their advertising, further represented that 
their sewing machines carried a “20 Year Guarantee” and a “Life- 
time Guarantee”. 

The use by the respondents of said statements of guarantee, with- 
out disclosing the terms and conditions of the guarantee, the name 
of the guarantor and the manner in which the guarantor will perform, 
is confusing and misleading and constituted an unfair and deceptive 
act and practice. 

Par. 9. Respondents in their advertising further represented that 
their said sewing machines would perform certain functions with the 
use of attachments but did not disclose that the cost of the attachments 
was not included in the advertised price of the machine. Such practice 
was misleading and deceptive in that the public was misled into the 
belief that the price for the machine included the cost of the 
attachments. 

Respondents further stated in their advertisements that a purchaser 
would receive 10 sewing or dressmaking lessons. In truth and in fact, 
respondents did not furnish any sewing or dressmaking “lessons” in 
the sense that the word “lessons” is generally understood, that is, per- 
sonal instruction. On the contrary, any so-called lessons furnished 
were entirely written and no personal instruction was provided. 

Par. 10. Respondents have adopted and use the word “Home” as 
the trade name for their sewing machines. The word “Home” is em- 
bossed or printed on the front horizontal arm of the sewing machine 
head in large conspicuous letters. The word “Home” is the name, or 
part of the name, of a number of corporations transacting and doing 
business in the United States which are, and have been, well and favor- 
ably known to the purchasing public. Some of these corporations use 
the word “Home” as a trade-mark or brand name, or as a part of the 
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trade or brand name for their products, including sewing machines. 

By using said trade name “Home” on their machines, respondents 
represented to the purchasing public that their Japanese manufactured 
sewing machines were manufactured by the well known firm or firms 
with’ which said name or names have long been associated, which is 
contrary to the fact, and the use of said name by respondents was con- 
fusing and misleading to the public and constituted unfair and de- 
ceptive acts and practices. 

Par. 11. Respondents, by engaging in the said acts and practices 
herein set forth, and causing their agents and employees to engage in 
said acts and practices, provided a means and instrumentality in the 
sale of their machines whereby the purchasing public may be misled 
and deceived as to the place of origin of said Japanese manufactured 
sewing machines and the manufacturer thereof. 

Par. 12. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with the makers and sellers 
of domestic machines, and also with sellers of imported machines, 
some of whom adequately inform the public as to the source and origin 
of their said products. 

Par. 18. The failure of respondents to adequately disclose on the 
sewing machine heads that they are made in Japan and also the use 
of the trade or brand name “Home” had the tendency and capacity to 
lead members of the purchasing public into the erroneous and mistaken 
belief that their sewing machines are of domestic manufacture and are 
manufactured by a domestic company or companies with which said 
name has long been associated and to induce the purchase of their sew- 
ing machines because of such erroneous and mistaken belief. 

Further, the use by the respondents of the other false, misleading and 
deceptive statements and practices had the tendency and capacity to 
mislead and deceive members of the purchasing public into the er- 
roneous and mistaken belief that said statements were true and into the 
purchase of respondents’ sewing machines because of such erroneous 
and mistaken belief. 

Asa result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors and substantial injury 
has been and is being done to competition in commerce. 

Par. 14. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors, and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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DECISION OF THE CoMMISSION 


Pursuant to Sec. 3.21 of the Commission’s Rules of Practice, and as 
set forth in the Commission’s “Decision of the Commission and. Order 


to File Report of Compliance”, dated June 25, 1955, the initial de- . 


cision in the instant matter of hearing examiner Abner E. Lipscomb, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


On December 3, 1953, the Federal Trade Commission issued its com- 
plaint in this proceeding, charging the Respondents with unfair 
methods of competition and unfair and deceptive acts and practices 

in connection with the retail sale of imported and domestic sewing 
- machines, in violation of the Federal Trade Commission Act. 

Thereafter, on January 20, 1954, Respondents filed with the Com- 
mission their Answer to Complaint, and on April 15, 1955, entered 
into an agreement with counsel supporting the complaint, and, pur- 
suant thereto, submitted to the Hearing Examiner a Stipulation For 
Consent Order disposing of all the issues involved in this proceeding. 

Respondents are identified in the stipulation as copartners doing 
business under the name of the Home Sewing Machine Company, with 
their office and principal place of business located at 11 and 13 N. 
Howard Street, Baltimore 1, Maryland, and with retail stores located 
at 1208 H Street, N.W., and 825 Seventh Street, N.W., Washington, 
D.C. 

Respondents admit all the jurisdictional allegations set forth in the 
complaint, and stipulate that the record herein may be taken as if 
the Commission had made findings of jurisdictional facts in accord- 
ance therewith. 

Respondents state in the Stipulation For Consent Order that they 
withdraw their answer, filed by them on January 20, 1954, and for 
all legal purposes said answer will hereafter be regarded as with- 
drawn. Respondents expressly waive a hearing before a Hearing 
Examiner or the Commission; the making of findings of fact or con- 
clusions of law by the Hearing Examiner or the Commission; the 
filing of exceptions and oral argument before the Commission; and 
all further and other procedure before the Hearing Examiner or the 
Commission to which Respondents may be entitled under the Federal 
Trade Commission Act or the Rules of Practice of the Commission. 
Respondents agree that the order contained in the stipulation shall 
have the same force and effect as if made after a full hearing, pre- 
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sentation of evidence, and findings and conclusions thereon. —Re- 
spondents specifically waive any and all right, power, or privilege to 
challenge or contest the validity of such order. 

It is also agreed that said Stipulation For Consent Order, together 
with the complaint, shall constitute the entire record in this proceed- 
ing, upon which the initial decision shall be based. The stipulation 
sets forth that the complaint herein may be used in construing the 
terms of the aforesaid order, which may be altered, modified, or set 
aside in the manner provided by statute for orders of the Commission. 

The stipulation further provides that the signing of the Stipulation 
For Consent Order is for settlement purposes only, and does not con- 
stitute an admission by Respondents of any violation of law alleged 
in the complaint. : 

In view of the facts outlined above, and the further fact that the 
order embodied in the aforesaid stipulation is identical with the order 
accompanying the complaint except for clarification of Paragraph 8 
thereof by the addition of the word “imported” in describing the 
product, it appears that such order will safeguard the public interest 
to the same extent as could be accomplished by the issuance of an order 
after full hearing and all other adjudicative procedure waived in said 
stipulation. Accordingly, in consonance with the terms of the afore- 
said stipulation, the Hearing Examiner accepts the Stipulation For 
Consent Order submitted herein; finds that this proceeding is in the 
public interest; and issues the following order: 

It is ordered, That the Respondents Michael A. Lombardi and Ada 
T. Lombardi, individually and as copartners doing business as Home 
Sewing Machine Company, or under any other name, and Respond- 
ents’ representatives, agents and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
or distribution of sewing machines, sewing machine heads or other 
merchandise in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Offering for sale, selling or distributing foreign-made sewing- 
machine heads, or sewing machines of which foreign-made heads are a 
part, without clearly and conspicuously disclosing on the heads, in 
such a manner that it will not be hidden or obliterated, the country of 
origin thereof; 

9. Representing, directly or by implication, that a price for mer- 
chandise is the regular price when it is in excess of the price at which 
said merchandise is regularly and customarily sold in the normal 
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3. Representing, directly or by implication, that any savings are 
afforded on the sale of merchandise unless the represented savings are 
based upon the price at which the merchandise offered is regularly 
and customarily sold in the normal course of business; 

4, Representing, directly or by implication, that certain merchandise 
is offered for sale when such offer is not a bona fide offer to sell the 
merchandise so offered; 

5. Representing, directly or by implication, that their sewing- 
machine heads or sewing machines are guaranteed for 20 years or for 
any period of time, or that they are otherwise guaranteed unless the 
nature and extent of the guarantee, the identity of the guarantor, and 
the manner in which the guarantor will perform are clearly and con- 
spicuously disclosed ; 

6. Representing, directly or by implication, that the price of a 
sewing machine includes any attachments for which an additional 
charge is made; 

7. Representing, directly or by implication, that sewing or dress- 
making lessons are furnished with the purchase of a sewing machine, 
unless personal instructions are actually provided for the purchasers 
of their sewing machines; 

8. Using the word “Home,” or any simulation thereof, as a trade 
or brand name to designate, describe, or refer to their imported sewing 


‘machines or sewing-machine heads; or representing, through the use 


of any other word or words, or in any other manner, that their sewing 
machines or sewing-machine heads are made by anyone other than the 
actual manufacturer. 


. ORDER TO FILE REPORT, OF COMPLIANCE 


It is ordered, That Respondents Michael A. Lombardi and Ada T. 
Lombardi, copartners doing business as Home Sewing Machine Com- 
pany, shall, within sixty (60) days after service upon them of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with the 
order to cease and desist [as required by said declaratory decision 
and order of June 25, 1955]. 
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Complaint 


In tHe MATTER oF 


MATTHEW HUTINER ET AL. TRADING AS PYRAMID 
BOOKS 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6307. Complaint, Mar. 8, 1955—Decision, June 25, 1955 


Consent order requiring book sellers in New York City to cease selling their 
book reprints without adequately disclosing that they were abridgements 
and frequently sold under different titles from those under which the 
books were originally published. 

Before Mr. Karl J. Kolb, hearing examiner. 

Mr. William L. Pencke and Mr. William M. King for the Com- 
mission. 

Mr. Leroy E. Rodman, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act. 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Matthew Huttner 
and Alfred R. Plaine, copartners trading under the firm name and 
style of Pyramid Books, hereinafter referred to as respondents, have 
violated the provisions of said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrapy 1. Respondents Matthew Huttner and Alfred R. Plaine 
are co-partners, trading and doing business under the firm name and 
style of Pyramid Books with their office and principal place of business 
located at 444 Madison Avenue, New York 22, New York. 

Par. 2. Respondents are now and for more than two years last past 
have been, engaged in the business of selling and distributing books 
through their agent or consignee, the Kable News Co., causing said 
books, when sold, to be transported from the place of business of said 
Kable News Co. in the State of New York to the purchasers thereof 
located in the various States of the United States and in the District 
of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained a substantial course of trade in said books in 
commerce among and between the various States of the United States 


and the District of Columbia. 
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Par. 3. Among the books sold by respondents as aforesaid, are re- 
prints of books from which portions of the text have been deleted ; 
and there are certain other reprints sold as aforesaid which bear differ- 
ent titles from those under which such books were originally published. 
Respondents disclose the fact of such abridgement by printing the 
word “Abridged” in small inconspicuous letters on the lower right cor- 
ner of the front cover and on the lower left corner of the back cover 
of said books. Respondents do not give any notice of abridgement on 
the title page of the said books. In the case of the reprints bearing new 
titles, the new titles are printed in large white letters on dark back- 
grounds on the front cover and the original title is printed in small, 
inconspicuous type, in dark ink, under the new title. The original 
title is also printed, in parenthesis, under the new title on the title page 
of these books but in much smaller type and in a much less conspicuous 
manner than the new title, and without any reference to the fact such 
title is the title under which the book was originally published. 

Through the use of the new titles in place of the original titles, in 
the manner aforesaid, respondents thereby represent or imply that 
said books are new books published under the titles set out thereon. 

Par. 4. The said disclosures on the front and back covers of re- 
spondents’ said books that such books are abridged, and the manner in 
which the new titles are set out in relation to the original titles, do not 
constitute adequate notice of such abridgement or the fact that said 
books are reprints under a new name, in that, such disclosures are not 
noticeable to the average purchaser and are not displayed in such a 
manner or position as readily to attract the attention of prospective 
purchasers. Moreover, the appearance of the original title in paren- 
theses and in small inconspicuous type, as aforesaid, has the tendency 
and capacity to lead some members of the purchasing public into the 
mistaken belief that said title is a subtitle and not the title under which 
the same book was published originally. 

Par. 5. In the course and conduct of said business respondents have 
been and are in substantial competition in commerce with other cor- 
porations and with individuals, partnerships and others engaged in 
the sale of books. 

Par. 6. The failure of respondents to make adequate disclosure that 
certain of their books are abridgements and that books to which they 
have given new titles are not different from the books of which they are 
reprints, has had, and now has, the tendency and capacity to lead a 
substantial portion of the purchasing public into the mistaken and er- 
roneous belief that said books are complete and unabridged or are new 
and original publications, and to induce a substantial portion of said 
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public to purchase respondents’ said books in commerce because of 
said erroneous and mistaken belief. Asa result thereof trade has been 
and is unfairly diverted from their competitors in commerce and sub- 
stantial injury has been and is being done to competition in commerce. 

Par. 7. The aforesaid acts and practices of respondents are all to 
the prejudice and injury of the public and of respondents’ competitors 
and constitute unfair and deceptive acts and practices and unfair 
methods of competition in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


DEcISION OF THE CoMMISSION 


Pursuant to Sec. 3.21 of the Commission’s Rules of Practice, and as 
set forth in the Commission’s “Decision of the Commission and Order 
to File Report of Compliance,” dated June 25, 1955, the initial decision 
in the instant matter of hearing examiner Earl J. Kolb, as set out as 
follows, became on that date the decision of the Commission. 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


The complaint in this proceeding charges the respondents Matthew 
Huttner and Alfred R. Plaine, copartners trading under the firm name 
of Pyramid Books, located at 444 Madison Avenue, New York, New 
York, with the use of unfair and deceptive acts and practices and 
unfair methods of competition in commerce in violation of the pro- 
visions of the Federal Trade Commission Act, in connection with 
the sale and distribution of books without making adequate disclosures 
that certain of said books are abridgements or that they have been 
given new titles different from the books of which they are reprints. 

In lieu of submitting answer to said complaint, respondents entered 
into a stipulation for a consent order with counsel in support of the 
complaint, which was duly approved by the Director and Assistant 
Director of the Bureau of Litigation. It was expressly provided in 
said stipulation that the signing thereof is for settlement purposes 
only and does not constitute an admission by respondents that they 
have violated the law as alleged in the complaint. 

By the terms of said stipulation, the respondents admitted all the 
jurisdictional allegations of the complaint and agreed that the record 
herein may be taken as if the Commission had made findings of juris- 
dictional facts in accordance with such allegations. By said stipulation 
all parties expressly waived the filing of answer, a hearing before the 
hearing examiner or the Commission, the making of findings of fact 
or conclusions of law by the hearing examiner or the Commission, the 
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filing of exceptions and oral argument before the Commission, and all 
further and other procedure before the hearing examiner and the Com- 
mission to which the respondents may be entitled under the Federal 
Trade Commission Act or the Rules of Practice of the Commission. 

By said stipulation, respondents further agreed that the order to 
cease and desist, issued in accordance with said stipulation, shall have 
the same force and effect as if made after a full hearing, presentation of 
evidence, and findings and conclusions thereon, and specifically waived 
any and all right, power or privilege to challenge or contest the 
validity of such order. 

It was further provided that said stipulation, together with the 
complaint, shall constitute the entire record herein, that the com- 
plaint herein may be used in construing the terms of the order issued 
pursuant to said stipulation, and that said order may be altered, modi- 
fied or set aside in the manner prescribed by the statute for orders 
of the Commission. 

The hearing examiner has considered such stipulation and the order 
therein contained, and, it appearing that said stipulation and order 
provides for appropriate disposition of this proceeding, the same 
is hereby accepted and made a part of the record and in consonance 
with the terms’ of said stipulation the hearing examiner finds that 
the Federal Trade Commission has jurisdiction of the subject matter 
of this proceeding and of the respondents named herein, and that this 
proceeding is in the interest of the public, and issues the following 
order : 

ORDER 


It is ordered, That the respondents Matthew Huttner and Alfred R. 
Plaine, individually and as copartners trading under the firm name 
of Pyramid Books or any other trade name, and their agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale and distribution 
of books in commerce as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Offering for sale or selling any abridged copy of a book unless 
one of the following words, namely, “abridged,” ‘“abridgement,” 
“condensed” or “condensation,” or any other word or phrase stating 
with equal clarity that said book is abridged, appears in clear con- 
spicuous type upon the front cover and upon the title page of the 
book, either in immediate connection with the title or in another po- 
iti adapted readily to attract the attention of a prospective pur- 
chaser. . 
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2. Using or substituting a new title for, or in place of, the original 
title of a reprinted book unless a statement which eowenls the original 
title of the book and that it has been previously published there- 
under appears in clear, conspicuous type upon the front cover and 
upon the title page of the book, either in immediate connection with 
the new title or in another position adapted readily to attract the at- 
tention of a prospective purchaser. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered, 'That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of June 25, 1955]. 
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Complaint 5) by ere: 


Tn roe MATTER OF 
HENRY R. FISHER ET AL. TRADING AS H. FISHER 


CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT AND THE WOOL PRODUCTS LABELING ACT 


Docket 6316. Complaint, Mar. 22, 1955—Decision, June 25, 1955 


Consent order requiring manufacturers in Philadelphia, Pa., to cease violating 
the Wool Products Labeling Act by misstating the fiber content on tags or 
labels on girls’ and misses’ coats, failing to set forth separately the fiber 
content of interlinings, and otherwise failing to comply with the labeling 
requirements of the Act. : 

Before Mr. John Lewis, hearing examiner. 
Mr. Roslyn D. Young, Jr. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Henry R. Fisher and Isadore Fisher, as 
individuals and copartners, trading as H. Fisher, hereinafter referred 
to as respondents, have violated the provisions of said Acts and the 
Rules and Regulations promulgated under the Wool Products Label- 
ing Act of 1939, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondents, Henry R. Fisher and Isadore Fisher, 
as individuals and copartners, are trading as H. Fisher, with their 
principal office and place of business located at 147 North 10th Street, 
Philadelphia, Pennsylvania. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939, and more especially since January 1954, re- 
spondents have manufactured for introduction into commerce, intro-- 
duced in commerce, sold, transported, distributed, delivered for ship- 
ment and offered for sale in commerce, as “commerce” is defined in 
said Act, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded within the 
intent and meaning of Section 4 (a) (1) of said Wool Products Label- 
ing Act and the Rules and Regulations promulgated thereunder in 
that they were falsely and deceptively labeled or tagged with respect 
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to the character and amount of the constituent fibers contained therein. 

Among such misbranded products were girls’ and misses’ coats: 
labeled or tagged by respondents as containing “385% Wool” and “65% 
Reprocessed Wool”; whereas, in truth and in fact said products did 
not consist of 35% wool and 65% reprocessed wool as defined in said 
Act, but contained 20% wool, 20% reprocessed wool, 56% reused wool 
and 4% other fibers. 

Par. 4. Certain of said wool products described as girls’ or misses’ 
coats were misbranded in that they were not stamped, tagged or 
labeled as required under the provisions of Section 4 (a) (2) of said 
Wool Products Labeling Act of 1939, and in the manner and form 
prescribed by the Rules and Regulations promulgated thereunder. 

Par. 5. Certain of said wool products described as girls’ or misses’ 
coats were further misbranded by respondents within the intent and 
meaning of the Wool Products Labeling Act in that the fiber content 
of interlinings contained in said coats were not separately set forth on 
labels or tags attached thereto as required by Rule 24 of the Rules 
and Regulations promulgated under said Act. 

Par. 6. The acts and practices of the respondents as hereinabove 
alleged were in violation of the Wool Products Labeling Act of 1939 
and of the Rules and Regulations promulgated thereunder, and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Sec. 3.21 of the Commission’s Rules of Practice, and as 
set forth in the Commission’s “Decision of the Commission and Order 
to File Report of Compliance”, dated June 25, 1955, the initial de- 
cision in the instant matter of hearing examiner John Lewis, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


The Federal Trade Commission issued its complaint against the 
above-named respondents on March 22, 1955, charging them with 
heving violated the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder, and the Federal 
Trade Commission Act, through the misbranding of certain wool 
products. After being duly served with said complaint, the respond- 
ents appeared and filed their answer thereto. Thereafter they en- 
tered into a stipulation with counsel supporting the complaint, pro- 
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viding for the withdrawal of said answer and for the entry of a consent 
order disposing of all the issues in this proceeding. Said stipulation 
has been submitted to the above-named hearing examiner, heretofore 
duly designated by the Commission, for his consideration in accord- 
ance with Rule V of the Commission’s Rules of Practice. 

Respondents, pursuant to the aforesaid stipulation, have admitted 
all the jurisdictional allegations of the complaint and agreed that the 
record herein may be taken as if the Commission had made findings 
of jurisdictional facts in accordance with such allegations. Said stip- 
ulation further provides that all parties expressly waive a hearing 
before the hearing examiner or the Commission, and all further and 
other procedure to which the respondents may be entitled under the 
Federal Trade Commission Act or the Rules of Practice of the Com- 
mission. Respondents have also agreed that the order to cease and 
desist issued in accordance with said stipulation shall have the same 
force and effect as if made after a full hearing, and specifically waive 
any and all right, power, or privilege to challenge or contest the valid- 
ity of said order. It has been further stipulated and agreed that the 
complaint herein may be used in construing the terms of the order 
provided for in said stipulation. 

This proceeding having now come on for final consideration by the 
hearing examiner on the complaint and the-aforesaid stipulation for 
consent order, dated April 26, 1955, the answer previously filed by 
respondents being hereby deemed withdrawn, and it appearing that 
said stipulation provides for an appropriate disposition of this pro- 
ceeding, the same is hereby accepted and ordered filed as part of the 
record herein by the hearing examiner, who makes the following find- 
ings, for jurisdictional purposes and order: 

1. Respondents are now and have been at all times mentioned in the 
complaint herein, a partnership, with their office and principal place of 
business located at 147 North 10th Street, Philadelphia, Pennsylvania. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents hereinabove named. 
The complaint states a cause of action against said respondents under 
the Wool Products Labeling Act of 1939 and the Federal Trade Com- 
mission Act, and this proceeding is in the interest of the public. 


ORDER 


It is ordered, That the respondents, Henry R. Fisher and Isadore 
Fisher, individually and as copartners, trading as H. Fisher, or under 
any other name, and respondents’ representatives, agents and’ em- 
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ployees, directly or through any ‘corporate or other device, in con- 
nection with the introduction or manufacture for introduction into 
commerce, or offering for sale, sale, transportation or distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act and the Wool Products Labeling Act of 1939, of girls’ or misses’ 
coats or other “wool products” as such products are defined in and 
subject to the Wool Products Labeling Act of 1939, which products 
contain, purport to contain, or in any way are Ponreconied as con- 
taining “wool,” “reprocessed wool,” or “reused wool,” as those terms 
are defined in said Act, do forthwith cease and desist from misbranding 
such products by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein ; 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
such fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers ; 

(6) The maximum percentage of the total weight of such wool 
- products, of any non-fibrous loading, filling, or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivery for shipment thereof 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939. 

3. Failing to separately set forth on the required stamp, tag, label or 
other means of identification the character and amount of the con- 
stituent fibers appearing in the interlinings of such wool products as 
provided by Rule 24 of the Rules and Regulations promulgated under 
said Act. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939, and 

Provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 
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ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of June 25, 1955]. 
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WINER MANUFACTURING CO., INC., ET AL. 


CONSENT ORDER, IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 
TRADE COMMISSION ACT AND THE WOOL PRODUCTS LABELING ACT 


Docket 6317. Complaint, Mar. 23, 1955—Decision, June 28, 1955 


Consent order requiring a manufacturer in Hammond, Ind., to cease violating 
the Wool Products Labeling Act by labeling men’s jackets consisting of 
85% wool and 65% reused wool as “100% Wool”, and failing to label others 
as required by the Act. 

Before Mr. James A. Purcell, hearing examiner. 
Mr. George E.. Steinmetz for the Commission. 
Abbell &Abbell, of Chicago, Il., for respondents: 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission 
having reason to believe that Winer Manufacturing Co., Inc., a cor- 
poration, and Louis Winer, individually and as an officer of said cor- 
poration, hereinafter referred to as respondents, have violated the 
provisions of said Acts; and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrarn 1. Respondent Winer Manufacturing Co., Inc., is a 
corporation organized and existing under and by virtue of the laws 
of the State of Indiana. Louis Winer is president of said respondent 
corporation and this individual formulates, directs, and controls the 
acts, policies, and practices of said corporate respondent. The office 
and principal place of business of said respondents is located at 231 
Condit Street, Hammond, Indiana. 

Par. 2. Subsequent to the effective date of the Wool Products La- 
beling Act of 1939 and more especially since January 1954, respondents 
have manufactured for introduction into commerce, introduced into 
commerce, sold, transported, distributed, delivered for shipment, and 
offered for sale in commerce, as “commerce” is defined in said Act, 
wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded within the 
intent and meaning of Section 4 (a) (1) of said Wool Products Label- 
ing Act and the Rules and Regulations promulgated thereunder in that 
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they were falsely and deceptively labeled or tagged with respect to 
the character and amount of the constituent fibers contained therein. 

Among such misbranded wool products were men’s jackets labeled 
or tagged by respondents as consisting of “100% Wool,” whereas in 
truth and in fact said products were composed of fabrics consisting of 
35%. wool and 65% reused wool, as the terms “Wool” and ‘“Reused 
Wool” are defined in said Act. 

Par. 4. Certain of said wool products described as men’s jackets 
were misbranded in that they were not stamped, tagged, or labeled as 
required under the provisions of Section 4 (a). (2) of said Wool Prod- 
ucts Labeling Act and in the manner and form provided by the Rules 
and Regulations promulgated thereunder. 

Par. 5. The acts and practices of respondents as herein alleged 
were and are in violation of the Wool Products Labeling Act of 1939 
and of the Rules and Regulations promulgated thereunder, and as 
such constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE ComMMISSION 


Pursuant to Sec. 3.21 of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated June 28, 1955, the initial 
decision in the instant matter of hearing examiner James A. Purcell, 
as set out as follows, became on that date the decision of the Com- 
mission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


The Federal Trade Commission on March 23, 1955, issued its com- 
plaint in this proceeding charging respondents with the violation of 
the provisions of the Federal Trade Commission Act and of the Wool 
Products Labeling Act of 1939, as will more particularly appear by 
reference to said complaint. 

On April 29, 1955, respondents entered into an agreement with 
counsel supporting the complaint and pursuant thereto submitted 
to the hearing examiner a stipulation for consent order disposing of 
all of the issues in this proceeding. . 

In said stipulation the respondent, Winer Manufacturing Co., Inc., 
is identified as a corporation organized under and existing by virtue 
of the laws of the State of Indiana, with its office and principal place 
of business located at 231 Condit Street, Hammond, Indiana. Re- 
spondent, Louis Winer, is identified as an individual and as Presi- 
dent of the foregoing respondent corporation. “ 
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Respondents admit all of the jurisdictional allegations set forth in 
the complaint, and agree that the record herein may be taken as if 
the Commission had made findings of jurisdictional facts in. accord- 
ance therewith. All of the parties expressly waive the filing of answer, 
a hearing before the hearing examiner or the Commission, the mak- 
ing of findings of fact or conclusions of law by the hearing examiner 
or the Commission, the filing of exceptions and oral argument before 
the Commission and all other and further procedure before the hear- 
ing examiner and the Commission to which the said respondents 
might otherwise be entitled under the provisions of the aforesaid Acts 
and the Rules of Practice of the Commission. 

Said stipulation provided further that it was executed for settle- 
ment purposes only and does not constitute an admission by said. re- 
spondents that they have violated the law as alleged in the com- 
plaint. It was further agreed by the respondents that the Order 
contained in the stipulation shall have the same force and effect as 
if made after full hearing, presentation of evidence, and findings and 
conclusions thereon, and they specifically waive any and all right, 
power or privilege to challenge or contest the validity of the Order 
entered in accordance with said stipulation. They also agree that 
said stipulation, together with the complaint, shall constitute the 
entire record in this proceeding and that the complaint herein may be 
used in construing the terms of the hereinafter passed Order, which 
may be altered, modified, or set aside in the manner provided by the 
statute for the orders of the Commission. 

In view of the facts above recited and that the Order embodied in 
said stipulation is identical with the Order nzs¢ accompanying the com- 
plaint and that the acceptance thereof will effectively safeguard the 
public interest and pursuant to the express terms and provisions of 
said stipulation, the hearing examiner finds that this proceeding is in 
the public interest, accepts the aforesaid stipulation for consent order 
and issues the following order: 


ORDER 


It is ordered, That respondent Winer Manufacturing Co., Inc., a 
cerporation, and its officers, and respondent Louis Winer, individually 
and as an officer of said corporation, and respondents’ representatives, 
agents, and employees, directly or through any corporate or other de- 
vice, in connection with the introduction or manufacture for intro- 
duction into commerce, or the offering for sale, sale, transportation or 
distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act and the Wool Products Labeling Act of 1939, 
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of men’s jackets or other “wool products,” as such products are defined 
in and are subject to the said Wool Products Labeling Act of 1939, 
which products contain, purport to contain, or in any manner are 
represented as containing “wool,” “reprocessed wool” or “reused wool,” 
as such terms are defined in said Act, do forthwith cease and desist 
from misbranding said products by: ; 

1. Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein ; 

9. Failing to securely affix to or place on each such product a stamp, 
tag, label, or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers; 

(6) The maximum percentage of the total weight of such wool 
product of any non-fibrous loading, filling or adulterating matter ; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivery for shipment thereof 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by Paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939; and 

Provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said Act or the 
Rules and Regulations promulgated thereunder. . 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of June 28, 1955]. 
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Decision 


In THE Marrer oF 


TRADE UNION COURIER PUBLISHING CORPORATION 
ET AL. 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSSION ACT 


Docket 5966. Complaint, Mar. 14, 1952—Decision, June 30, 1955 


Order requiring a publishing firm in New York City to cease representing 
falsely that its bi-weekly newspaper had been endorsed by the American 
Federation of Labor, and publishing and demanding payment for advertise- 
ments not authorized by the prospects solicited. 

Before Mr. John Lewis, hearing examiner. 
Mr. Fdward F. Downs and Mr. Joseph Asper for the Commission. 
Waldman & Waldman, of New York City, for respondents. 


Decision oF Heartnc ExaAMIneR ON REMAND OF PROCEEDING 


STATEMENT OF THE CASE 


The Federal Trade Commission issued its complaint against the 
above-named respondents on March 14, 1952, charging them with the 
use of unfair and deceptive acts and practices and unfair methods 
of competition in commerce, in violation of Section 5 of the Federal 
Trade Commisson Act. Copies of said complaint and notice of hear- 
ing were duly served upon respondents. Said complaint charges in 
substance that respondents made certain misrepresentations concern- 
ing their labor affiliations in connection with the publication of a 
newspaper by them and also sought to insert unauthorized advertise- 
ments in said paper. Respondents appeared by counsel and filed a 
joint answer in which they denied having engaged in any of the illegal 
practices charged. 

Pursuant to notice, hearings were thereafter held on various dates 
between May 5, 1952, and June 18, 1952, at New York, New York and 
Washington, D. C., before the undersigned hearing examiner, there- 
tofore duly designated by the Commission to hear this proceeding. At 
said hearings testimony and other evidence were offered in support 
of and in opposition to the allegations of the complaint, which testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. At the close of said hearings proposed findings 
of facts and conclusions of law were filed by counsel supporting the 
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complaint and counsel for respondents. No request for oral argu- 
ment was made. 

After reviewing the record herein, the undersigned on August 26, 
1952, filed his initial decision and order dismissing the complaint on 
the ground that the record was lacking in substantial evidence to 
sustain the allegations of said complaint and because the public in- 
terest did not appear to require any corrective action in this proceed- 
ing. An appeal from said initial decision and order was thereafter 
filed with the Commission by counsel supporting the complaint with 
respect to the dismissal of two of the charges in the complaint. On 
February 18, 1953, counsel supporting the complaint filed a motion 
with the Commission for leave to withdraw said appeal and to remand 
this proceeding to the hearing examiner for the reception of further 
evidence. By order issued June 12, 1953, the Commission granted 
said motion, vacated the order of dismissal as to the two charges ap- 
pealed from, and remanded this proceeding to the hearing examiner 
for the purpose of receiving further testimony and evidence on said 
charges. 

Thereafter, pursuant to notice duly given, further hearings before 
the undersigned hearing examiner were held on various dates between 
October 1, 1953 and June 10, 1954, in Memphis, Tennessee; Milwaukee, 
Wisconsin; Minneapolis, Minnesota; and New York, New York. Tes- 
timony and other evidence were offered in support of and in opposi- 
tion to the charges in the complaint which were remanded to the hear- 
ing examiner, said testimony and other evidence being duly. recorded 
and filed in the office of the Commission. The parties were repre- 
sented by counsel at all hearings, participated therein and were 
afforded full opportunity to examine and cross-examine witnesses and 
to introduce evidence bearing on the issues. At the opening of the 
hearings on the remand of this proceeding counsel for respondents 
moved to dismiss the complaint for the reason that the Commission 
had acted beyond its authority in remanding this proceeding. Counsel 
also renewed a motion made at the earlier hearings to dismiss the alle- 
gation of the complaint based on alleged unauthorized dealings, for 
the reason that said allegation is legally insufficient. Said motions 
were denied by the undersigned. At the close of the evidence on the 
remand of this proceeding, briefs were submitted by counsel in sup- 
port of their respective positions. No request for oral argument, was 
made. 

Upon the entire record in the case and from his observation of the 
witnesses the undersigned makes the following: 
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I. Tue Business or RespoNpDENTs. 


‘Respondent Trade Union Courier Publishing Corporation is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of New York with its office and principal 
place of business located at 1150 Avenue of the Americas, New York, 
New York.t Respondents Maxwell C. Raddock, Charles Raddock 
and Bert Raddock are President, Secretary, and Treasurer, respec- 
tively, of the corporate respondent and in such capacities they formu- 
late, direct and control its policies and practices. Their business 
address is the same as that of the corporate respondent. 

Respondents have for several years last past been engaged in the 
publication of a tabloid size newspaper known as the Trade Union 
Courier. Said newspaper is published biweekly and is caused by re- 
spondents to be circulated from its point of publication to subscribers’ 
and purchasers located in various States of the United States. Re- 
spondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said publication in commerce among and 
between the various States of the United States, and the amount of 
said trade is substantial. Further, respondents in the course and con- 
duct of their business engage in extensive transactions involving the 
transmission of letters, advertising proofs, checks and other business 
instruments, and the use of long distance telephone, all between and 
among various States of the United States. _ 


II. The Alleged Mlegal Practices 
A. Background and Issues. 


The American Federation of Labor, or A. F. of L., as it is sometimes 
referred to, is a federation of local, national and international unions, 
with the membership in excess of three million. As indicated in the 
original decision of the examiner herein, respondents’ newspaper seeks 
to espouse the cause of the American Federation of Labor and has 
been endorsed by a substantial number of that organization’s affiliated 
unions. The newspaper is circulated among members of American 
Federation of Labor unions at! is subscribed to by certain affiliated 
unions. 

.1 The address of said respondent as alleged in the complaint and admitted in the an- 


swer was 3 West 17th Street, New York. However, during the pendency of this proceed- 
te said ee lal 2 ee to the above address. 
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A large portion of respondents’ income is derived from the sale of 
advertising space in their paper to industrial and other business firms. 
Respondents employ from 9 to 12 advertising salesmen or solicitors 
to solicit advertising orders. Outside of the New York City area, such 
solicitation is carried on mainly by long distance telephone calls. 

As originally charged in the complaint, respondents were alleged 
to have falsely represented to prospective advertisers that they were 
officially endorsed by 2,000 A. F. of L. unions and were affiliated with 
certain labor press associations and news services. In their answer 
respondents admitted having made the representations attributed to 
them in this respect but claimed that such representatives were truth- 
ful. They established at the initial hearings herein that their publi- 
cation was endorsed by a substantial number of A. F. of L. unions and 
that it was affiliated with certain labor press associations and news: 
services. The charges of the complaint dealing with these issues were,. 
accordingly, dismissed. No appeal therefrom was taken by counsel 
supporting the complaint. 

The two remaining charges in the complaint involve the allegations 
(1) that respondents have falsely represented that they are endorsed 
by the American Federation of Labor, and (2) that they have engaged 
in the practice of placing advertisements of business firms in their 
paper without having received authorization and then seeking to exact 
payment therefor. In their answer respondents denied having en- 
gaged in either of such practices. These charges were likewise dis- 
missed in the decision of the examiner originally issued herein. How- 
ever, the proceeding was subsequently remanded to the examiner for 
further evidence on these issues after counsel supporting the complaint 
withdrew the appeal which had been filed to such dismissal. The suf- 
ficiency of the evidence in the record on these two issues is considered 
below, with particular reference to the evidence developed upon the- 
remand of the proceeding. 


B. Endorsement by the American Federation of Labor 


At the most recent stage of the hearings, counsel supporting the 
complaint called a number of representatives of business firms in 
Memphis, Milwaukee and Minneapolis, who testified concerning long 
distance telephone conversations which they had with various advertis- 
ing salesmen or solicitors of respondents during the period from 1950: 
to 1953. ‘These witnesses testified that one of respondents’ solicitors 
called them and sought to interest them in taking advertising space in 
respondents’ publication. According to the witnesses, the solicitor 
usually referred to the fact that the paper was fighting for good 
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labor management relations or was fighting against communism in 
the labor movement, and asked the particular businessman being so- 
licited to sponsor an advertisement espousing such sentiments. The 
prices quoted for the advertisements ranged from about $600.00 to 
$25.00, depending on the amount of space devoted to the advertisement 
of a particular firm. 

During the course of the telephone conversations, according to 
these witnesses, respondents’ solicitor referred to the fact that their 
newspaper had some connection with the American Federation of 
Labor. The basic question for decision on this issue is what the 
solicitors stated to be the nature of this connection, v7z., whether they 
limited themselves to stating the facts with respect to the paper’s en- 
dorsement by certain unions of the A. F. of L. or whether they stated 
or sought to create the impression that the paper was endorsed by 
the American Federation of Labor itself. Below is set forth the 
versions given by some of the witnesses as to what the solicitor stated 
with regard to respondents’ A. F. of L. connections: 

1. That he wanted “an ad for the AFL paper” and that the paper 
was the “official organ of the AFL operating out of their national 
headquarters.” (R. 500, 507) 

». That he “represented the American Federation of Labor” and 
that the paper was a “national publication of the AFL.” (R. 517; 
522) 

3. That the paper “represented” or “was affiliated with the AFL.” 
(R. 534, 548) 

4, That the paper was “an official publication of the AFL.” (R. 
551, 552) 

5, That the solicitor was “connected with the AFL unions or AFL.” 
(R. 580) 

6. That the solicitor was “representing the AFL against Com- 
munism” and was soliciting ads for the newspaper “through the 
sanction of the AFL.” (R. 595, 602) 

7. That the paper was “part of” or was “put out by the American 
Federation of Labor.” (R. 645, 648) 

8. That “they were bringing out an issue for the convention of the 
American Federation of Labor and that they were the official publi- 
cation of the American Federation of Labor.” (R. 700) 

9, That the solicitor was “with the A. F. of L.” and wanted an ad 
“in the A. F. L. paper.” (R. 761, 762) 

10. That the paper was the “national organ for the American Fed- 
eration of Labor and that by our advertising in it we would be doing 
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a national public relations job with the American Federation. of 
Labor.” (R. 791) 

If the testimony of these witnesses and others who testified to simi- 
lar effect is to be believed, there’is no question but that a case of mis- 
representation with respect to respondents’ connection with the Ameri- 
can Federation of Labor has been established. However, counsel for 
respondents contends that the testimony of these witnesses cannot 
be taken at face value because in some instances they admitted they 
were not sure as to exactly what the solicitor said to them, and some 
of the witnesses conceded that the solicitor might have used the ex- 
pression “A. F. of L. unions” instead of “A. F. of L.” in referring to 
respondent’s connection with that organization. Counsel for respond- 
ents suggests that many of the witnesses called in support of the com- 
plaint were confused because of their lack of appreciation of the differ- 
ence between a claim of endorsement by the parent body, the Ameri- 
can Federation of Labor, and a legitimate claim that the paper was 
endorsed by a number of constituent locals affiliated with the Ameri- 
can Federation of Labor. In arguing for the unreliability of the tes- 
timony offered in support of the complaint, counsel calls attention to 
the fact that the telephone solicitors who were called as witnesses 
for respondents “denied categorically” that they ever represented 
their employer or paper as being connected with or endorsed by the 
American Federation of Labor. 

The examiner has carefully analyzed the testimony of the witnesses 
and the contentions of counsel for respondents and is convinced that 
the greater weight of the evidence supports a finding that respond- 
ents’ solicitors did represent their paper as being endorsed by, or hav- 
ing an even closer connection with, the American Federation of Labor. 
A number of the instances cited by counsel for respondents where wit- 
nesses stated on cross-examination that the solicitor used the expres- 
sion “A. F. of L. unions” involve merely affirmative responses by the 
witnesses to leading questions addressed to them by respondents’ 
counsel and the record indicates the witnesses did not appreciate the 
distinction which counsel was trying to make between the A. F. of L. 
and unions of the A. F. of L. Moreover, when the testimony of these 
witnesses is analyzed as a whole it is clear that in most instances it was 
their understanding that the solicitor was referring to the American 
Federation of Labor. Although some of the witnesses were not cer- 
tain of the precise words used by the solicitor, they were clear that the 
solicitor stressed the paper’s connection with the American Federation 
of Labor and not merely with some unions of that organization. 
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It is significant that while some of the conversations related took 
place several years prior to the witness’ testimony, at a time when 
the witness’ recollection might be less than clear, others testified about 
conversations which took place in recent months prior to the hearing. 
The record reflects a close parallel in the statements reported to have 
been made by respondents’ solicitors in both the earlier and the more 
recent periods. 

Corroboration of the oral testimony of the witnesses called in sup- 
port of the complaint appears, in several instances, in written records 
made by them at a time when the conversations were clear in their 
mind. Thus one of the witnesses referred to by counsel for respond- 
ents, who gave an affirmative answer on cross-examination in response 
to the question whether the solicitor said respondents’ paper was the 
paper of “A. F. of L. Unions nationally,” indicated in a letter writ- 
ten to the paper within a week after the conversation what his actual 
understanding was of the representation made by the solicitor. In 
advising the paper that it was cancelling an order for an advertise- 
ment, the following was given as the reason : 

“We have received information that your paper is not affiliated with 
the American Federation of Labor as represented by your [sales- 
man].” (CX67) 

In reply to this letter, respondents’ advertising manager advised the 
writer, in part, as follows: 

“The Trade Union Courier, leading independent labor newspaper 
in the country, was founded in January, 1936, and has been published 
regularly since that year, presenting the vital labor news affecting the 
nation and covering the A. F. L. union it represents from an anti- 
Communist standpoint and from the standpoint, too, of better labor- 
management relations.” (CX63) 

It is significant that in his reply the advertising manager did not 
make a clear-cut denial of any claim of representation of the American 
Federation of Labor but added to the confusion by an ambiguous ref- 
erence to the paper’s presentation of labor news “affecting the nation 
and covering the A. F. L. union it represents.” 

Another witness within a month after a telephone conversation with 
one of respondent’s solicitors in which he agreed to take an advertise- 
ment, addressed a letter to respondents requesting return of his check 
for the following reason : 

“Upon checking further, we find that you have misrepresented. 
When soliciting us by phone, you gave us a lengthy description of how 
the American Federation of Labor was making a ‘drive’ to better 
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relations between employer and employee, and that all the A. F. of L. 
locals were participating in this.” (CX 98) / 

Still another witness, who had some prior dealings with respond- 
ents, asked his secretary to get on the phone as soon as he recognized 
the nature of the call and she recorded respondents’ solicitor as having 
made the following statement: 

“T am with the Trade Union Courier of the American Federation of 
Labor.” ? (CX 100) 

Although as previously mentioned, the witnesses called by respond- 
ents generally denied the statements attributed to them, the examiner 
can give little weight to their denials.* While they were quite certain 
an answer to leading questions directed to them on their direct exami- 
nation that they had made none of the statements attributed to them, 
their testimony on cross-examination as to whomh they spoke with and 
when the conversations took place, indicated that they had very little 
actual recollection of the conversations about which they professed 
to have such vivid recollections on direct examination. Considering 
the fact that they usually make about 2,000 telephone solicitations a 
year, it is not surprising that they could not recall conversations which 
in some instances went back three or four years. 

The same witnesses sought to bolster their evidently faulty recol- 
lections by reference to what they said was their usual practice in 
talking to prospective advertisers over the telephone. <A large por- 
tion of this testimony impressed the examiner as unconvincing and 
lacking in inherent probability. Despite the fact that the paper is 
endorsed by a number of unions affiliated with the American Federa- 
tion of Labor and this would be a natural talking point in seeking to 
sell advertising, several of the witnesses at first insisted that they made 
no reference to the American Federation of Labor in any way, shape 
or form in their conversations. When the absurdity of this situation 
became apparent to them, several of the witnesses conceded that they 
referred to the American Federation of Labor, but that this was only 
done in response to some query by the recipient of the call as to what 
connection they had with the labor movement. In such instances, ac- 

* Counsel for respondents contend this transcription is not accurate because the secre- 
tary did not get on the telephone until after the solicitor had introduced himself 
and that the above statement was something which the witness had inserted and was. 
not an actual part of the conversation. However, the examiner is satisfied that the above. 
was an actual part of the conversation and was not edited in any way by the witness. 

3In several instances the conversations with one of the respondents’ salesmen were at- 
tributed to an employee who is no longer with respondents and who respondents claim 
could not be located to testify. In these instances the testimony of the conversations 


stands uncontradicted in the record, except for some general testimony of respondents” 
advertising manager which has little probative value. 
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cording to these witnesses, they would mention the endorsement of the 
paper by American Federation of Labor unions. 

However, a careful examination of their testimony convinces the 
examiner that they did more than they had a right to do legitimately, 
and that they deliberately set about to create an impression of some 
connection between the paper and the national A. F. of L. Thus, one 
of the solicitors testified : 

“* * * when I told Mr. Cooney we were a labor paper, he asked me 
what sort of a labor paper we are, and I told him we are a pro-A. I’. of 
L. paper, and during the conversation there he asked me what affilia- 
tion you might have had with the A. F. of L., and I told him we were 
officially endorsed by the A. F. of L. Unions * * *.” (R. 852) [Em- 
phasis supplied | 

Another solicitor testified that if a person asked him: “Are you 
people endorsed by CIO or A. F. of L.,” he would reply “‘[ W Je are en- 
dorsed by A. F. of L. Unions.” (R. 922) 

Still another witness testified that, “when people asked me what 
labor publication we are, I tell them we espouse and expound the prin- 
ciples of A. F. of L.” (R. 978) ‘ 

Although the examiner has already found above that a member of 
the witnesses called in support of the complaint testified truthfully 
and accurately that the solicitor told them the paper was connected 
with or endorsed by the American Federation of Labor, it 1s imma- 
terial in the opinion of the examiner whether the solicitor, under the 
circumstances here present, used the expression “A. F. of L. Unions” 
rather than A. F. of L. In the context in which these conversations 
took place, the use of the expression “A. F. of L. Unions” was calcu- 
lated to give the listener the impression that a relationship to the na- 
tional body of the organization or to the organization as a whole was 
involved. That the use of this expression has such a tendency to de- 
ceive was unwittingly admitted by respondents’ advertising manager 
who indicated that even his own salesmen had been misled by the 
paper’s claim of A. F. of L. association. Thus, the witness testified : 

“+ * * they themselves [the salesmen | sometimes [were] confused— » 
they asked me do you represent the American Federation of Labor, 
and I said yes, we represent the American Federation of Labor 
Unions.”* [Emphasis supplied. | 

4It may be noted that while the same witness at one point in his testimony stated that 
_ he never gave the salesmen instructions on what not to tell prospective advertisers ‘“be- 
cause they know what not to say” (R. 1008, 1004), at another point he claimed that he 
specifically instructed them not to tell people the paper was endorsed by the American 


Federation of Labor (R. 1010). No eredence is given by the examiner to the latter 
statement, 
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It may be noted that in reaching this conclusion the examiner does 
not do so as the basis of the argument made by counsel supporting the 
complaint, both at the earlier stage of this proceeding and again now, 
that a truthful statement by respondents as to their endorsement by 
certain unions of the A. F. of L. is per se a representation as to en- 
dorsement by the American Federation of Labor. The examiner’s 
conclusion is, rather, based on the subtle, and sometimes not so subtle, 
insinuations which pervaded the sales talk of the solicitors and which 
tended to create the impression of an association with the A. F. of L. 
as a national organization. Under these circumstances whether the 
solicitors used the expression “A. F. of L.” or “A. F. of L. Unions” is 
of little import. In fact, in a long distance telephone call the differ- 
ence between the use of the singular or plural is sometimes blurred 
out and, under the circumstances here present, it is probable that this 
was done purposely. 

Counsel for respondents suggests in his brief that any instances 
where a salesman might have overstated respondents’ relationship to 
the American Federation of Labor must be regarded as isolated and 
as not being a part of the deliberate policy of the paper. The exam- 
iner cannot agree with counsel’s contention in this regard. It is 
the opinion of the examiner that the record as it now stands shows; 
a widespread and deliberate policy of misrepresentation which can- 
not be regarded as the isolated action of individual salesmen. In his 
earlier decision, the examiner indicated his awareness of the existence 
of suspicious circumstances in the case but, because of the confusion 
in the great bulk of the testimony, he could not make any affirmative 
finding of misrepresentation and gave respondents the benefit of the 
doubt by attributing two proven statements conterning respondents’ 
connection with the A. F. of L. to the isolated, unintentional action 
of individual salesmen. However, the examiner is now satisfied that 
neither these instances, nor the other instances which have been es- 
tablished at the present hearings, were at all isolated. There is no 
question that the salesmen were acting within the scope of their appar- 
ent authority and respondents cannot escape responsibility for their 
conduct.® 

In an effort to show respondents’ good faith and to demonstrate 
that their official policy was to dispel any possible misunderstanding 
of their connection with the American Federation of Labor, counsel 
for respondents rely upon a change in the format of respondents’ pub- 
lication which, it is claimed, was voluntarily done after the time of 
the examiner’s earlier dismissal of the complaint herein. As indi- 


5 Staniard Distributors, Inc. v. F. T. C., 211 F. 2d 7, 18 (C. A. 2, 1954). 
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cated in the examiner’s prior decision, respondents previously stated 
at the top of the editorial page of the paper that it was: “Devoted to 
the interests of all Unions in the Eastern States Affiliated with the 
American Federation of Labor.” This statement has been changed 
to read as follows: 

“The Trade Union Courier was founded in 1936 in the interest of 
all trade unions affiliated with the American Federation of Labor * * * 
The Trade Union Courier is officially endorsed by more than 2000 
A. F. L. unions in the United States and Canada and supports the 
aims and aspirations of all anti-communist unions. This newspaper 
does not speak officially for the A. F. of L. national body in Washing- 
ton and is noé the official voice or organ of the Executive Council of 
the A. F. of L.” (RX 34) 

Counsel apparently regards this statement as clarifying respond- 
ents’ relationship to the American Federation of Labor. In the opin- 
ion of the examiner, the revised statement hardly serves this purpose. 
Whereas the former statement refers to a limited community of inter- 
est with “Unions in the Eastern States,” the new statement refers to 
a broad association with “all trade unions affiliated with the Ameri- 
can Federation of Labor.” While the statement also says that the 
paper “does not speak officially for the A. F. of L. national body 
Washington and is not the official organ of the Executive Council of 
the A. F. of L.” [Emphasis supplied], there is a suggestion in the 
language used of some unofficial relationship between the paper and 
the A. F. of L. as an organization. Nowhere is there a clear-cut state- 
ment that the paper is not endorsed by the American Federation of 
Labor. 

It may also be noted that this alleged voluntary effort to clarify 
matters did not occur until shortly after the Commission had remand- 
ed this proceeding to the hearing examiner to take further evidence. 
Considering the time lag of one year between the issuance of the exam- 
iner’s decision and the change in format, and the fact that the change 
occurred within two months after the Commission’s order of remand, 
it may be doubted that respondents’ action was purely voluntary. 

In any event, there is evidence in the record that the type of prac- 
tices charged in the complaint were continued by salesmen even after 
the alleged change of format. It is clear, therefore, that this issue is 
not moot and that there is a definite need for corrective action. On 
the record as a whole, the examiner concludes and finds that respond- 
ents have engaged in misrepresenting the facts as to their relationship 
with the American Federation of Labor and have sought to create, and 
have created, the impression among prospective advertisers that their 
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newspaper is endorsed by, affiliated with, or bears a close connection 
with the American Federation of Labor. 

Counsel for respondents make the argument in their brief that it is 
of no real significance to a prospective advertiser whether the connec- 
tions of a labor publication are with the A. F. of L. or with A. F. of L. 
unions. Counsel suggest that since respondents’ paper is endorsed by 
a substantial number of unions and is circulated among union mem- 
bers, a prospective advertiser would have little concern with whether 
the paper had an official connection “with central headquarters in 
Washington.” The examiner cannot agree with argument. While it 
may be that respondents have some following in the labor movement, 
it is one thing to represent that it is endorsed by a segment of a labor 
organization and another to claim endorsement by the entire body. 
The claim of endorsement by the American Federation of Labor is 
not merely a claim of recognition by some labor officials in Washington 
but by the entire body of unions comprising the federation and acting 
as an organized group. There can be no question but that the fact of 
an endorsement by, or relationship with, the A. F’. of L. is a material 
fact which, it may reasonably be inferred, would influence the judg- 
ment of'a prospective advertiser and as to which he is entitled to be 
correctly advised. 

Counsel for respondents also make the argument that the distinction 
between the American Federation of Labor and unions of that or- 
ganization has been largely obliterated in common parlance and that 
it has become a familiar practice to represent or identify organizations 
or publications as being “A. F. of L.,” although not technically a part 
of the parent organization. The only evidence cited to support this 
assertion is the fact that some witnesses referred loosely to local labor 
organizations and publications as being “A. F. of L.” However, the 
record discloses that the witnesses appreciated the distinction between 
a local organization affiliated with the American Federation of Labor 
and the national organization itself. In any event there has been no 
showing that the expression “American Federation of Labor” or “A. F. 
of L.” has acquired any such secondary meaning as to justify a claim 
of A. F. of L. endorsement when only endorsement by certain unions 
of the A. F. of L. is involved. The Federal Trade Commission Act is 
intended .to protect the uninformed and the innocent and not merely 
the sophisticated. The fact that any significant portion of the public 
may be misled is sufficient to establish a violation of the Act. 


6 F, T. OC. vy. Winsted Hosiery Oo., 258 U. S. 488, 493; Hunt Pen Co. v. F. T. O., 197 F. 
2d 273, 280, (CO. A. 3, 1952). 


1 Positive Products Co. v. F. T. C., 182 F. 2d 165 (C. A. 7, 1942) ; Prima Products, Inc. 
v. F. T. 0., 209 F. 2d 405, 409 (C. A. 2, 1954). 
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Counsel supporting the complaint offered evidence that in a number 
of instances respondents sent bills to business firms and sought to 
collect for advertisements, despite the fact that a representative of 
the firm had refused to agree to take an advertisement when solicited 
by long distance telephone call. 

In some instances there was an outright refusal but respondents 
nevertheless sought to insert an advertisement and to collect therefor. 
In other instances the firm’s representative told the solicitor that he 
could not agree to an advertisement without the approval of a partner 
or of the company’s board of directors, or requested that the solicitor 
send a written proposal because the company did not authorize adver- 
tisements by telephone. In the latter instances respondents neverthe- 
less sent bills and sought to collect for an advertisement without await- 
ing the necessary approval action by the company. The record 
discloses that it was particularly in the latter type of situation, where 
there was any indication that the firm might possibly accept an ad- 
vertisement, that the solicitor would “jump the gun” and have a bill 
sent to the firm. 

Counsel for respondents urge that the evidence offered in support 
of the complaint not be accepted because of its unreliability and as 
being contrary to the evidence offered by respondents’ witnesses. In 
two instances the claim of unreliability is based upon the fact that 
counsel supporting the complaint relied wholly upon letters written 
to respondents by the firms in question stating that the advertisement 
had not been authorized, such letters not being supported by any 
witness who talked to the solicitor. Counsel contend that these letters 
are hearsay evidence and that no finding can be based thereon. How- 
ever, it may be noted that no objection to these letters was made at the 
hearings based on the hearsay character thereof. Although the letters 
are undoubtedly hearsay they are a reliable type of hearsay, having 
been written contemporaneously with the events at issue, and the 
record fails to disclose that respondents ever replied to these letters 
to question the correctness of the statements therein made. Moreover, 
the circumstances under which respondents sought to foist an adver- 
tisement on these firms, as recorded in the letters, comports with other 
reliable evidence in the record. 

In any event, even disregarding these two transactions, there is 
ample evidence in the record to support the charges in the complaint. 


8 These instances involve transactions with R. L. Bernardo & Sons and American Snuff 
Company, both of Memphis. ((CX 57, 77 and 79). 


‘ 
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In at least two instances the testimony of witnesses concerning un- 
authorized dealings stands uncontradicted in the record and is cor- 
roborated by letters written contemporaneously with the event.® In 
one of these transactions the witness testified that he had advised the 
solicitor that he could not take an advertisement without the con- 
currence of his partner. Nevertheless he received a bill for $150.00, 
upon receipt of which he wrote to respondents as follows: 

“J did not give your Mr. Picard authority to run an advertisement 
in your publication, nor do I appreciate your apparent effort to try 
to force me to order an advertisement.” (CX 70) 

In another transaction involving the same solicitor, a witness testi- 
fied that he told the latter to write a letter outlining his proposition 
but received instead a bill for $100.00, whereupon he sent a telegram 
to respondents and then wrote as follows: 

“Confirming our telegram we did not authorize your Mr. Bob Picard 
to insert an ad in your magazine. 

“We did ask him to write us an air mail letter explaining in detail 
exactly what he was wanting. 

“We do not authorize any donations by telephone * * * and do not 
appreciate the high pressure methods involved in this instance.” 
(CX 82) 

While respondents’ solicitors in several other instances claimed that 
they had received approval for an advertisement before having a bill 
sent to the firm, the examiner was not impressed with the testimony 
of these witnesses. It was evident that they had little recollection of 
their alleged conversations and were relying primarily on the fact that 
after the conversation with a representative of the firm in question 
they had filled out a form of sales memorandum, from which they con- 
cluded that the transaction must have been authorized. However, the 
examiner cannot accept this testimony in the light of the testimony 
given by apparently truthful witnesses who testified in support of the 
complaint and in the light of the generally unconvincing and unim- 
pressive performance given by the solicitors, both with respect to the 
testimony on this issue and that discussed above. 

Counsel for respondents urges that any instances of unauthorized 
dealings which may have been established by the record should be 
regarded as the unauthorized, isolated action of individual salesmen. 
However, the examiner does not find this to be the case. This type of 


®These involve transactions with the solicitor previously mentioned who is no longer 
employed by respondents. : 
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practice was too widespread to be regarded as the isolated action of in- 
dividual solicitors.?° | 

In the light of the evidence now in the record, the examiner is of the 
opinion that several instances of unauthorized dealings referred to in 
his prior decision which were then regarded as isolated transactions, 
not reflecting respondents’ regular policy of doing business, can no 
longer be considered to be such. It is accordingly concluded and 
found, on the record as a whole, that respondents have engaged in 
the practice of billing firms for advertisements which were not author- 
ized and of seeking to insert advertisements without authorization 
and then seeking to exact payment therefor.“ 

Counsel for respondents take the position that even if iar were 
some instances of unauthorized dealings, there is no showing that re- 
spondents engaged in any fraudulent or deceitful conduct or attempted 
to collect payment by threats of lawsuit or other forcible methods. 
Counsel point out that where the customer advised respondents that 
the ad was unauthorized no further attempts were made to enforce 
payment. Counsel accordingly contends that the conduct established 
by the record fails to establish any violation of the Federal Trade 
Commission Act, citing particularly the cases which the examiner cited 
in his earlier decision. 

Insofar as the facts are concerned, the record does show that. re- 
spondents made persistent efforts to enforce payment for advertise- 
ments, including the sending of several letters and notices to the puta- 
tive advertiser one of which was entitled “Final Notice” and advised 
the advertiser that his remittance: 

“* * * must reach this office by [a given date] * * *. You will 
save us time and expense by immediate payment.” 
However, it is true that except for one instance there is no evidence 
that respondents continued to seek payment after being advised that 
the advertisement was not authorized.’? Nevertheless, it is the opin- 
ion of the examiner that irrespective of whether strenuous efforts or 
threats were made to enforce payment, the engagement in a regular 
practice of billing customers for advertisements which were not 
authorized and seeking to collect therefor is itself a form of unfair 

40In at least one instance even after respondents were advised that no authorization 
for the ad had been given they continued to bill the firm. (CX 78, 79.) 

The above finding is not based on the transaction with Home Savings Bank of Mil- 
waukee, upon which counsel supporting the complaint relies. The record shows that 
this firm did agree to take an advertisement, albeit based on the representation that the 


paper was an official publication of the American Federation of Labor. 
12 See footnote ‘10’ for a reference to this incident. 
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or deceptive practice proscribed by the Federal Trade Commission 
Act. To the extent that the examiner may have appeared to take a 
different position in his earlier decision, it may be regarded as hereby 
modified. The examiner has carefully studied the Commission cases 
cited in his earlier decision and is now convinced that the deliberate 
practice of billing for unauthorized ads falls within the purview of 
the Act. While it is true that similar conduct in a number of the 
cases cited occurred in a context of fraud and of threats to enforce 
payment, nevertheless, the Commission’s order in each case specifically 
enjoined the practice of billing customers for or delivering merchan- 
dise not ordered, as well as the other practices found.” 


Tl. Tur Errecr or rue Pracrices Founp 


The record establishes, and it is so found, that respondents, in the 
conduct of their business, are in substantial competition in commerce 
with other firms and individuals likewise engaged in the publication 
of newspapers and other periodicals, some of which sell advertising 
to be inserted therein, and particularly with the publishers of news- 
papers and other periodicals published or endorsed by the American 
Federation of Labor or by unions and organizations affiliated with 
the American Federation of Labor. 

The acts and practices of respondents above found, with respect to 
representing that their paper is endorsed by, affiliated with, or closely 
connected to, the American Federation of Labor have had and now 
have the tendency and capacity to mislead prospective purchasers of 
advertising space into the erroneous and mistaken belief that the said 
representations were and are true and into the purchase of advertis- 
ing space because of such erroneous and mistaken belief. As a result, 
it may reasonably be inferred that substantial trade in commerce has 
been unfairly diverted to respondents from their competitors and sub- 
stantial injury has been and is being done to competition in commerce. 
The unfair practice engaged in by respondents of publishing un- 
authorized advertisements in their publication has subjected firms and 
individuals to harassment and unlawful demands for payment of non- 
existent debts. 


13 See, in addition to the cases cited in the examiner’s earlier decision, Dorfman y. 
F. T. 0., 144 F. 2d. 737 (C. A. 8, 1944), affirming one of the cases cited by the examiner 
sub. nom. Stetson Felt Mills, 36 F. T. C. 651. In that case paragraph 6 of the order en- 
joined respondents from : 

“Preparing orders for quantities of rugs or other merchandise in excess of the quanti- 
ties requested by purchasers * * *.” ; 

This paragraph was specifically approved by the court of appeals as follows: 

“In short, the Order says to petitioners and their salesmen, cease deceiving your cus- 
tomers and stop padding their orders. The Order, in our opinion, places no unfair burden 
upon the petitioners, It should be strictly obeyed,” 
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CONCLUSION OF LAW 


It is concluded that the acts and practices of respondents, as herein- 
above found, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair and deceptive acts and 
practices and unfair methods of competition, in commerce, within 
the intent and meaning of section 5 of the Federal Trade Commission 
Act. It is accordingly concluded that this proceeding is in the in- 
terest of the public and that an order to cease and desist should issue 
enjoining respondents from engaging in such conduct. 


ORDER 


It is ordered, That respondents Trade Union Courier Publishing 
Corporation, a corporation, its officers, and Maxwell C. Raddock, 
Charles Raddock and Bert Raddock, individually and as officers of 
said corporation, and respondents’ representatives, agents and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale and sale of advertising space in the 
newspaper now designated as the “Trade Union Courier,” whether 
published under that name, or any other name, and in connection with 
the offering for sale, sale and distribution of said newspaper, in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: . 

1. Representing, directly or by implication, that said newspaper is 
endorsed by, affiliated with, sponsored by, or otherwise connected with | 
the American Federation of Labor. 

9. Placing, printing or publishing any advertisement on behalf of 
any person or firm in said paper without a prior order or agreement 
to purchase said advertisement. 

3. Sending bills, letters or notices to any person or firm with regard 
to an advertisement which has been or is to be, printed, inserted or 
published on behalf of said person or firm, or in any other manner 
seeking to exact payment for any such advertisement, without a bona 
fide order or agreement to purchase said advertisement. 


ON APPEAL FROM INITIAL DECISION 
Per Curiam: 
Statement of the Case 


Complaint herein issued on March 14, 1952, charging respondents 
with violation of Section 5 of the Federal Trade Commission Act by 
the use of unfair and deceptive acts and practices and unfair methods 
of competition through statements made in the Trade Union Courier, 
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and through oral statements made by respondents’ duly authorized 
representatives, to the effect that the Trade Union Courier 1s endorsed 
by the American Federation of Labor; that said publication officially 
is endorsed by 2,000 A. F. L. unions, that it is affiliated with the Amer- 
ican Labor Press Association and that it is serviced by the Interna- 
tional Labor News Service and by the American Labor News Service 
[correctly identified in the record as American Federation of Labor 
News Service (T. 13)]. The complaint also charges respondents with 
having engaged in the further practice of placing advertisements of 
various business concerns in the Trade Union Courier without having 
received authorization therefor and of then seeking to exact payment 
for said advertisements from said concerns. 

Thereafter, in the usual course, answer was filed and hearings were 
held before a hearing examiner duly designated by the Commission. 
On August 26, 1952, the hearing examiner filed his initial decision 
and order dismissing the complaint for lack of record evidence to 
sustain the allegations of the complaint and because the public interest 
did not require corrective action against the respondents. Appeal 
to the Commission was taken by counsel supporting the complaint 
with respect to the dismissal of two of the charges of the complaint. 
i, e— 

(1) that respondents falsely represented that their publication was 
endorsed by the American Federation of Labor, and 

(2) that respondents placed advertisements of various business 
concerns in their publication without having received authorization 
therefor and of them seeking to exact payment for such advertisements 
from said concerns. 

No appeal was taken from the dismissal of the other charges in the 
complaint. , 

By order of June 12, 1953, this Commission granted a motion filed 
by counsel supporting the complaint for permission to withdraw his 
partial appeal from the initial decision. The said order of June 12, 
1953, also vacated the order of the hearing examiner dismissing the 
complaint as to the two charges appealed from, reopened the case for 
the introduction of testimony and evidence pro and con on the afore- 
said two charges and remanded the proceeding to the hearing examiner 
for the reception of further testimony and evidence. 

In due course further hearings before the hearing examiner were 
held and testimony and evidence adduced in support of and in opposi- 
tion to the two charges of the complaint which were remanded to the 
hearing examiner. At the opening of the hearings on remand and 
at the close of evidence offered in support of the complaint, as well as 
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at the end of the entire case, respondents filed motions to dismiss 
which were denied by the hearing examiner. Briefs were submitted 
to the hearing examiner by counsel in support of their respective posi- 
tions. And, upon the entire record and from his observation of the 
witnesses, the hearing examiner on December 29, 1954, filed his ini- 
tial decision on remand consisting of his statement of the case, findings 
of fact, conclusion of law and order to cease and desist from: 

1. Representing, directly or by implication, that said newspaper 
[Trade Union Courier] is endorsed by, affiliated with, sponsored by, 
or otherwise connected with the American Federation of Labor. 

2. Placing, printing or publishing any advertisement on behalf of 
any person or firm in said paper without a prior order or agreement to 
purchase said advertisement, 

3. Sending bills, letters or notices to any person or firm with regard 
to an advertisement which has been or is to be printed, inserted or 
published on behalf of said person or firm, or in any other manner 
seeking to exact payment for any such advertisement, without a bona 
fide order or agreement to purchase said advertisement. 

Timely appeal from the hearing examiner’s initial decision on re- 
mand was taken by respondents and briefs were filed with the Com- 
mission by both sides. The case is now before the Commission for 
final disposition on the merits on the full record, including a document 
filed by respondents April 28, 1955, withdrawing their request for 
oral argument on appeal before the Commission, and requesting that 
particular reference be made to a brief filed by respondents on No- 
vember 12, 1952, as well as renewing a contention by respondents re- 
specting certain rulings by the hearing examiner (T. 776-779, 802-803) 
with regard to statements given by witnesses to Federal Trade Com- 
mission investigators. 


Statement of Facts 


Respondent corporation publishes a biweekly tabloid size news- 
paper—Trade Union Courier. The named individual respondents 
are officers of the corporation and each is actively engaged in formu- 
lation, direction, management or control of the paper’s policies and 
practices. Respondents employ from 9 to 12 advertising salesmen or 
solicitors who solicit advertising orders by personal contact and oth- 
erwise. Mainly, such solicitation is by long distance telephone. A 
large portion of respondents’ income is derived from this sale to in- 
dustrial and other business firms of advertising space, in the form of 
“institutional” advertising promoting “good labor-management rela- 
tions” and “fighting against Communism in the labor movement.” 
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The publication is endorsed by a substantial number of American 
Federation of Labor trade unions and is affiliated with several labor 
press associations and news services. As previously indicated, all 
charges of the complaint, with two exceptions, were resolved in re- 
spondents’ favor by the hearing examiner. The Commission’s action 
of June 12, 1953, in remanding the case to the hearing examiner for 
further hearings on the two remaining issues, in effect sustained the 
hearing examiner’s original initial decision dismissing the complaint 
on all points except those two issues which are now before us on 
appeal for final decision. At the time of issuance of the order of re- 
mand we did not specifically so hold. We do so now. 


Respondents’ Appeal 


Respondents vigorously contend at the outset that the hearing ex- 
aminer erred in denying respondents’ motions to dismiss paragraph 6 
of the complaint and to dismiss the two remaining charges in the com- 
plaint filed at the end of the Commission’s case and at the end of the 
entire case. 

Paragraph 6 of the complaint reads in full as follows: 

“In the course and conduct of their business, respondents have 
engaged in the further practice of placing advertisements of various 
concerns in their paper without having received authorization there- 
for and then seeking to exact payment for said advertisements from 
said concerns.” 

Respondents urge that the allegations of this paragraph are insuffi- 
cient as a matter of law to constitute a violation of the Federal Trade . 
Commission Act and that, therefore, the Commission is without juris- 
diction “to entertain that item of the complaint.” The hearing ex- 
aminer denied the motion, holding that “the deliberate practice of 
billing for unauthorized ads falls within the purview of the Act.” 
It is too well settled to require citation of authorities that the Com- 
mission, in the first instance, subject to the judicial review provided, 
has the determination of what practices come within the scope of 
the Act. It is our view, and we so find, that the hearing examiner 
correctly denied respondents’ motions in this regard. The question 
of whether or not the evidence sustains the charge that respondents 
in fact engaged in the practice in question will be discussed herein- 
after in connection with our disposition on the merits of the two issues 
before us. : 

Respondents also contend that the hearing examiner erred. in, deny- 
ing motions to dismiss the two charges of the complaint which were 
the subject of the Commission’s order remanding the proceeding to the 
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hearing examiner-i. e., endorsement of the Trade Union Courier by the 
A. F. of L. and unauthorized insertion of advertisements. They ad- 
vance as principal grounds in support of those motions contentions, 
among others, that the findings, conclusion and order in respect to each 
of these issues are not within the scope of the complaint, that the testi- 
mony and evidence are insufficient to support the charges made, and 
that an order to cease and desist entered against respondents would 
not be in the public interest. 

We turn first to the argument of respondents with regard to the al- 
leged variance of the hearing examiner’s findings, conclusion and or- 
der from the charges of the complaint. Essentially it is respondents’ 
position that “Had they been faced with the type of charge which 
would support an order such as is proposed by the examiner, they 
would have known what they had to meet and could have presented 
their defense accordingly. The fact is that they were not; no such 
notice was given them.” The complaint alleged that respondents, in 
the Trade Union Courier and through statements by its advertising 
solicitors, represented, directly or by implication, that the paper is 
endorsed by the American Federation of Labor and that respondents 
inserted advertisements in the said paper without prior authorization 
therefor and then sought to exact payment for those advertisements. 
Respondents answered, including seven pages of affirmative defenses 
therein, much testimony was taken and elaborate findings of fact were 
made by the hearing examiner, the ultimate conclusion of which is that 
respondents, in fact, had engaged in the practices described. The 
record is clear that respondents at all times in the proceeding were 
fully aware of the scope and intent of the charges against them and the 
disposition of the two issues by the hearing examiner corresponds gen- 
erally to the actual situation sought to be corrected. There was not 
here any abandonment of the very substance of the original charges 
of the complaint and the substitution of other charges which respond- 
ents could not have anticipated and had no opportunity to meet. 

Having been fully justified in his findings that respondents have en- 
‘gaged in the unfair and deceptive practices alleged in the complaint, 
the examiner equally was justified in entering an order which would 
‘be effective in preventing the use of such practices in the future. As 
‘was held by the Supreme Court in the case of Federal Trade Commis- 
sionv. Ruberoid Co.*: 

_ “Orders of the Federal Trade Commission are not intended to im- 
pose criminal punishment or exact compensatory damages for past 
‘acts, but to prevent illegal practices in the future. In carrying out 


.. 11 Federal Trade Commission v. Ruberoid Co., 343 U. S. 470, 473 (1952). 
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this function the Commission is not limited to prohibiting the illegal 
practice in the precise form in which it is found to have existed in 
the past. If the Commission is to attain the objectives Congress envi- 
sioned, it cannot be required to confine its road block to the narrow 
lane the transgressor has traveled; it must be allowed effectively to 
close all roads to the prohibited goal, so that its order may not be by- 
passed with impunity. Moreover, ‘t]he Commission has wide dis- 
cretion in its choice of a remedy deemed adequate to cope with the un- 
lawful practices’ disclosed. Jacob Siegel Co. v. Federal Trade 
Commin, 327 U.S. 608, 611 (1946).” We are of the opinion, and find, 
that the hearing examiner’s order conforms to the theory of, and is rea- 
sonably related to, the charges contained in the complaint. The suffi- 
ciency of the evidence with respect thereto is hereinafter considered 
and weighed. 

As indicated above, respondents in addition urge that an order to 
cease and desist entered against them would not be in the public in- 
terest claiming that there has been no showing whatever of any spe- 
cific, substantial public interest in this case or of the type of practice 
and injury covered by the Act. We have here a situation where, in the 
entire context surrounding all actions of the respondents and their 
authorized representatives, the hearing examiner found that over 
a substantial period of time, over a representative area, and in a sub- 
stantial number of transactions, through statements by salesmen, 
through correspondence, invoices, letterheads, etc. respondents en- 
gaged in the practices involved for the purpose of inducing sales of ad- 
vertising space as charged in the complaint. Admittedly, respond- 
ents’ solicitors contact several thousands of prospective customers a 
year, a considerable segment of the public, who through alleged mis- 
representations are induced to purchase advertising space which, also 
admittedly, accounts for a large part of the corporate respondent’s 
income. Evidence of record establishes also that the Trade Union 
Courier is competitive for the advertising dollar with several hun- 
dreds of other labor publications, of which there are several thou- 
sands, and that it reaches labor leaders throughout the country, of 
whom there are 300,000 to 500,000 at the present time. It is clear, 
therefore, that there is sufficient public interest present here to war- 
rant this proceeding and to support the order which we determine 
below should issue. 

Respondents also filed a number of specific exceptions to the find- 
ings,‘conclusion, and to certain rulings of the hearing examiner. The 
first four of respondents’ exceptions are disposed of by our rulings 
above. The balance of the specific exceptions are disposed of in the 
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next succeeding paragraphs or are overruled in effect by our final dis- 
position of this matter on the merits. 

In their appeal respondents except specifically to the denial by the 
hearing examiner of motions to dismiss on the ground that the hear- 
ing examiner’s 1952 initial decision dismissing the complaint was 
res adjudicata. The Commission’s order of June 12, 1953, remand- 
ing the case adverted to hereinabove, disposes of this point. There, 
in ruling upon respondents’ objections in opposition to remand, the 
Commission held that: 

“The power to reopen a proceeding for the reception of additional 
evidence is inherent in trial tribunals and its exercise is a matter within 
their discretion. That the Commission delegates certain of its trial 
functions to hearing examiners does not divest it of its status as a trial 
tribunal, nor convert it into an appellate body. Whatever cogency 
respondents’ objections might have were they made in a court pro- 

ceeding between private litigants, they are not persuasive here in a 
proceeding which is predicated upon the public interest which de- 
mands that the Commission be fully informed concerning the practices 
in question.” 

This exception of respondents is denied. 

Respondents further except to rulings of the hearing examiner ad- 
mitting over objection testimony concerning “impressions” of certain 
witnesses as to what was said to them orally by respondents’ solicitors. 
It is well established that there is no better method to resolve whether 
or not a statement or representation is misleading than to determine 
its meaning to those to whom such statements or representation has 
been made. The record discloses here that in most instances witnesses 
testified to their best recollection of the substance of their conversa- 
tions with respondents’ solicitors. Some did relate their impressions 
gained therefrom as to respondents’ relationship with the A. F. of L. 
Wigmore” perhaps best states the rule controlling in the latter cir- 
cumstances which we believe is dispositive of respondents’ contention 
in this respect: 

“The general rule, universally accepted is therefore that the sub- 
stance or effect of the actual words spoken will suffice, the witness 
stating this substance as best he can from the impression left upon 
his memory. He may give his ‘understanding’ or ‘impression’ as to 
‘the net meaning of the words heard.” 

This exception of respondents is denied. 


® Wigmore, On Hvidence, Third Edition, Section 2097; See also U. S. v. Krulewitch, 167 
F. 2d 943, | ’ 
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Respondents also except to the denial by the hearing examiner of 
motions to strike the testimony of one witness as not being connected 
with or binding upon respondents and to strike the testimony of an- 
other witness as not being within the issues of the case. In the first 
instance the witness testified he received a long distance call from 
New York for an ad in 1953, which he declined to authorize and that 
he was subsequently billed therefor as shown by a registered letter in 
evidence. Respondents’ witness Koota, a solicitor, testified he called 
the witness but could not recall whether or not an ad was authorized. 
In the second instance the witness testified as to the substance of what 
was said to him over the phone; and an invoice for an ad, as well as a 
letter from respondents’ advertising manager acknowledging the ad- 
vertising order, connects up the witness’ testimony with the issues in 
this proceeding. The Commission has concluded that the hearing 
examiner’s rulings on these two motions were correct. Even if re- 
spondents’ contentions here were well grounded, it would not affect 
final disposition of respondents’ appeals herein since the greater weight 
of other testimony and evidence supports the initial decision on remand 
as herein appears. These exceptions of respondents are denied. 

The hearing examiner denied a request and a motion by respond- 
ents’ counsel that statements of interviews with witnesses by Federal 
Trade Commission investigators be produced at the hearings before 
the hearing examiner. These rulings were based upon the ground 

_that reports of such investigations are made in the course of the dis- 
charge of official duties and are confidential except where used for 
the purpose of refreshing a witness’ recollection, in which event their 
confidential nature is waived. Respondents excepted. 

In a memorandum filed with the Commission April 28, 1955, re- 
spondents cite that in the case of Gordonv. United States * the Supreme 
Court definitively held that where a witness testifies to having given a 
statement to a Government investigator, the trial tribunal must ex- 
amine that statement for inconsistencies with his statement on the 
stand, and in the event of such inconsistency must furnish the state- 

. ment to the defendant. Reference also was made to U. S. v. Krule- 
witch.t. Counsel for respondents contend that this rule applies irre- 
spective of whether the witness used the statement on the stand. The 
case of Gordon v. United States, supra, is distinguishable from the 
situation here. The former was a criminal proceeding where the 
prosecution’s case stood or fell on the testimony of a witness who ad- 
mittedly had made prior statements contradictory to those made on 


8 Gordon v. United States, 844 U. S. 414 (1953). 
4U. &. v. Krulewitch, 145 F. 2d 76 (2d Cir. 1944). 
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the witness stand. Here there is no criminal proceeding where the 
considerations involved in production of prior contradictory state- 
ments dictate strict application of the pertinent rules of evidence. In 
the Gordon case there was proof that the prior statements sought to 
be produced were in fact contradictory. That is not so here. Fur- 
ther, in its opinion, the Supreme Court recognized inter alia that the 
assertion of privilege as to confidential character could have defeated 
a move to require production of the contradictory statements if the 
statements there involved had been of that nature. The case of U. &. 
v. Krulewitch, supra, similarly is distinguishable. It, in pertinent 
part, merely restates the rule in the Gordon case. 

Nor is there any question of waiver here. The witnesses involved 
did not use confidential reports of Commission investigators to refresh 
their recollections so as to constitute such waiver and the confidential 
character of the statements was asserted. This exception of respond- 
ents is denied. 

This leads us now to consideration of the sufficiency of the evidence 
of record herein and to final disposition of the two issues remaining in ° 
this case. 

Unauthorized Advertisements 


The gravamen of the charge here is that respondents without prior 
authority inserted advertisements in the Trade Union Courier on 
behalf of various industrial and other concerns and thereafter sought 
to exact payment therefor. This charge is attacked by respondents 
on jurisdictional grounds which are disposed of above. In addition, 
employment of the practice categorically is denied by them. . 

The hearing examiner in his initial decision on remand reviews in 
considerable detail the testimony and evidence relevant to this point. 
He had an opportunity to observe at close hand the bearing and de- 
meanor of the witnesses and he states in his initial decision that he 
was not impressed with the testimony of respondents’ salesmen wit- 
nesses that particular advertisements had been authorized. The hear- 
ing examiner concluded that he could not accept this testimony in 
the light of the testimony of apparently truthful witnesses in sup- 
port of the complaint and in the light of the generally “unconvincing 
and unimpressive performance given by the solicitors.” While not 
bound by the findings and conclusions of the hearing examiner in this 
respect, our own examination of the whole cold record has convinced 
us that the testimony of the solicitors was based at best upon a vague 
recollection of their conversations with prospective customers and 
that, as found by the hearing examiner, they relied primarily upon 
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the fact that after a given solicitation they had filled out a sales mem- 
orandum from which they concluded that the transaction must have 
been authorized. And the record contains numerous instances of the 
unauthorized insertion of advertisements. The testimony of witnesses 
in support of the complaint establishes that no less than sixteen firms 
and individuals were billed in amounts from $25.00 to $350.00 for 
advertisements which they had not authorized, or which they had ex- 
pressly refused to take. Documents in evidence further establish that 
payment for such advertisements was sought to be exacted through 
several follow-up letters and “Final Notices” requesting payment. 
Persistent efforts were made to enforce payment and the examiner 
concluded that the extent to which this practice was engaged in 
amounted to an unfair and deceptive practice proscribed by the Fed- 
eral Trade Commission Act. Our examination of the “whole record” 
leads us to determine that the findings in this respect clearly are sup- 
ported by the greater weight of the evidence. Respondents’ appeal 
from the hearing examiner’s initial decision on the issue of insertion 
of unauthorized advertisements and the efforts of respondents to- 
wards exaction of payment therefor as constituting a violation of the 
Federal Trade Commission Act is, therefore, denied 


Endorsement by American Federation of Labor 


The hearing examiner in his snitial decision found that, on the 
record as a whole, respondents misrepresented the facts as to their re- 
lationship with the American Federation of Labor and that they 
sought to create, and did create, the impression among prospective 
advertisers that the Trade Union Courier is endorsed by, aftiliated 
with, or bears a close connection with, the American Federation of 
Labor, This finding by the hearing examiner is based upon his evalu- 
ation of the versions given by some of the businessmen witnesses as 
to what respondents’ advertising solicitors said to them when they 
were approached to take advertisements in the Trade Union Courier 
as follows: 

“1. That he wanted ‘an ad for the AFL paper’ and that the paper 
was the ‘official organ of the AFL operating out of their national 
headquarters.’ 

9. That he ‘represented the American Federation of Labor’ and 
that the paper was a ‘national publication of the AFL 

3. That the paper ‘represented’ or ‘was affiliated with the AFL.’ 

4, That the paper was ‘an official publication of the AFL.’ 

5. That the solicitor was ‘connected with the AFL unions or AFL.’ 
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6. That the solicitor was ‘representing the AFL against Commu- 
nism’ and was soliciting ads for the newspaper ‘through the sanction 
of the AFL.’ 

7. That the paper ‘[was represented as] part of’ or was ‘put out 
by the American Federation of Labor.’ 

8. That ‘they were bringing out an issue for the convention of the 
American Federation of Labor and that they were the official publi- 
cation of the American Federation of Labor.’ 

9. That the solicitor was ‘with the A. F. of L.’ and wanted an ad 
‘in the A. F. L. paper.’ 

10. That the paper was the ‘national organ for the American Fed- 
eration of Labor and that by our advertising in it we would be doing 
a national public relations job with the American Federation of 
Labor.’ ” 

This testimony was attacked by respondents on the ground that it 
was unreliable because some of the witnesses on cross-examination 
admitted they were not sure as to exactly what the solicitor said to 
them and because some conceded that the solicitors might have used 
the term “A. F. of L. Unions” instead of “A. F. of L.” The hearing 
examiner in this connection notes that in such instances the responses 
of the witnesses were affirmatively given to leading questions by re- 
spondents’ counsel and that he, the hearing examiner, was satisfied 
that the witnesses did not appreciate the distinction between the two 
terms. He concluded that the evidence established that respondents’ 
solicitors consistently stressed the paper’s connection with the Ameri- 
can Federation of Labor and not merely the fact of record of the 
paper’s endorsement, affiliation, or connection with only some of the 
constituent unions of the Federation. Uncontroverted on the record 
and not subject to dispute is the fact that the American Federation of 
Labor, as such, endorses no newspaper that solicits, accepts or pub- 
lishes advertising. 

Further, the hearing examiner found this oral testimony to have 
been corroborated by written records made by some of these witnesses 
at a time when the conversations were clearly in their minds. For ex- 
ample, the hearing examiner in his initial decision points out that one 
witness, who testified that one of respondents’ solicitors stated to him 
that respondents’ paper was the paper of “the A. F. of L. unions nation- 
ally,” in advising the paper, by a letter in evidence, that an order for 
an advertisement was being cancelled, gave the following reason: 

“We have received information that your paper is not affiliated with 
the American Federation of Labor as represented by your [sales- 
men ].” 
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Tn a reply to this letter, respondents’ advertising manager made no 
clear cut denial as to any claim of representation of the Federation 
but stated ambiguously only that: 

“THE TRADE UNION COURIER, leading independent labor 
newspaper in the country, was founded in January, 1936, and has 
been published regularly since that year, presenting the vital labor 
news affecting the nation and covering the A.F.L. union it represents 
from an anti-Communist standpoint and from the standpoint, too, of 
better labor-management relations.” (Z talics supplied.) . 

Another of these witnesses, the initial decision points out, within a 
month after a long distance telephone conversation with one of re- 
spondents’ solicitors, wrote to respondents requesting return of his 
check in payment for an advertisement as follows: 

“Upon checking further, we find that you have misrepresented. 
When soliciting us by phone, you gave us a lengthly description of how 
the American Federation of Labor was making a ‘drive’ to better re- 
lations between employer and employee, and that all the A. F. of L. 
locals were participating in this.” 

And, another witness had his secretary get on the phone as soon as 
one of respondents’ solicitors identified himself. She recorded the 
latter as stating: a 

“T am with the Trade Union Courier of the American Federation 
of Labor.” 

Respondents’ solicitors on the stand denied the statements attributed 
to them and, in this connection, the hearing examiner’s initial decision 
concludes as follows: 

* * * A large portion of this testimony impressed the examiner 
as unconvincing and lacking in inherent probability. Despite the 
fact that the paper is endorsed by a number of unions affiliated with 
the American Federation of Labor and this would be a natural talk- 
ing point in seeking to sell advertising, several of the witnesses [re- 
spondents’ advertising solicitors] at first insisted that they made no 
reference to the American Federation of Labor in any way, shape or 
form in their conversations. When the absurdity of this situation 
became apparent to them, several of the witnesses conceded that they 
referred to the American Federation of Labor, but that this was 
only done in response to some query by the recipient of the call as 
to what connection they had with the labor movement. In such in- 
stances, according to these witnesses, they would mention the en- 
dorsement of the paper by American Federation of Labor unions. 

“FTowever, a careful examination of their testimony convinces the 
examiner that they did more than they had a right to do legitimately, 
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and that they deliberately set about to create an impression of some 
connection between the paper and the national A. F. of L. Thus, 
one of the solicitors testified: 

“ce * * when I told Mr, Cooney we were a labor paper, he asked me 
what sort of a labor paper we are, and I told him we are a pro-A. F’. of 
L. paper, and during the conversation there he asked me what aflilia- 
tion you might have had with the A. F. of L., and I told him we were 
officially endorsed by the A. F. of L. Unions * * *, 

“Another solicitor testified that if a person asked him: ‘Are you 
people endorsed by CIO or A. F. of L..’ he would reply ‘[W]Je are 
endorsed by A. F. Unions.’” (Emphasis supplied.) 

In the light of the record the hearing examiner finally concluded 
that the sales pitch of respondents’ solicitors was pervaded with subtle, 
and sometimes not so subtle, insinuations which tended to create the 
impression of an association with the A. F. of L. as a national organiza- 
tion and that the solicitors did not limit themselves to stating the 
actual fact of record with respect to the paper’s endorsement by only 
some unions of the A. F. of L. The fact that the paper is endorsed 
by some A. F. of L. unions is undisputed, the hearing examiner so 
found, and the Commission does not question such finding. The Com- 
mission agrees with the hearing examiner, however, that while re- 
spondents may have some following in the labor movement, that does 
not justify their solicitors in seeking to create the impression that the 
paper is endorsed by the American Federation of Labor itself. The 
Commission is satisfied, on the whole record, that the hearing examiner 
was correct in finding that respondents’ authorized solicitors cus- 
tomarily followed the pattern indicated in their sales talk and that 
a significant portion of the public was in fact misled thereby. Re- 
spondents’ appeal from the hearing examiner’s initial decision in 
respect to the misrepresentation of the Trade Union Courier’s relation- 
ship with the American Federation of Labor is denied. 


Scope of Order 


In addition to contending that the order to cease and desist, con- 
tained in the initial decision on remand, is not within the scope of 
the complaint—which contention already has been denied above—re- 
spondents press the point that the said order is so broad and vague as to 
render respondents liable to the penalties of contempt for perfectly 
legitimate conduct. They claim they are given no guidance as to what 
instructions they must give their solicitors, nor are the solicitors them- 
selves told what they can do and what they cannot do in simple, intel- 
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ligible terms. In essence their contention is that the proscriptions 
of the order are too general in scope and that the only order which 
can properly be entered here is one inhibiting the use of representa- 
tions that the Trade Union Courier is “endorsed” by the American 
Federation of Labor. 

There is no merit to this contention. The Commission’s orders, 
being wholly prospective in operation and intended to prevent the 
occurrence in the future of illegal activity, must of necessity be some- 
what general in their scope. To be effective, such orders must pro- 
scribe not only specific acts alleged or proved to have been engaged in 
in the past, but, to the extent that the pleadings and the proof will 
permit, the general, and other specific, related course of conduct 
as well. 

We have found above that the terms of the order to cease and desist 
are reasonably related to, and within the scope of, the allegations of 
the complaint. Record proof further substantiates that finding since 
the testimony and evidence herein clearly establish a course of conduct 
on the part of respondents’ authorized solicitors which was intended 
to, and did in fact mislead prospective purchasers of advertising 
space to authorize advertisements and to pay therefor in the mistaken 
belief that the Trade Union Courier was officially endorsed by, affili- 
ated with, sponsored by, or otherwise connected with the American 
Federation of Labor as an organizational entity itself. Respondents’ 
exception on this point is denied, 


Conclusion 


We have fully considered the whole record herein, including the 
transcript of hearings, exhibits, and briefs (including respondents’ 
brief filed with the Commission November 12, 1952) of both parties. 

For the reasons hereinabove stated, we conclude that the hearing 
examiner's initial decision on remand and his rulings on respondents’ 
various motions are correct. Accordingly, respondents’ appeal from 
the initial decision, including their exceptions thereto, is hereby denied 
and the initial decision of the hearing examiner is affirmed. Appro- 
priate order will be entered. 


FINAL ORDER 


This matter having come before the Commission upon respondents’ 
appeal from the hearing examiner’s initial decision and the matter 
having been heard on the whole record, including briefs [request for 
oral argument having been withdrawn by respondents]; and the Com- 


TRADE UNION COURIER PUBLISHING CORP. ET AL. 1305 
1275 Final Order 


mission having rendered its decision denying respondents’ appeal and 
affirming the initial decision: 

It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with the order contained in said initial 
decision. 
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In roe MaAtTTer OF 


LOUIS BUCHWALTER ET AL. TRADING AS NATIONAL 
FEATHER & DOWN COMPANY 


ORDER, OPINION, ECT., IN REGARD TO THE ALLEGED VIOLATION 
OF THE FEDERAL TRADE COMMISSION ACT 


Docket 6182. Complaint, Oct. 28, 1953—Decision, June 80, 1955 


Order requiring manufacturers in Brooklyn, N. Y., to cease misrepresenting 
the down and feather content of their pillows on labels affixed thereto or 
otherwise. 

Mr. Ames W. Williams for the Commission. 
Dawidson, Cohen & Zelkin, of New York City, for respondents. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The complaint charges that the respondents have violated the pro- 
visions of the Federal Trade Commission Act by misrepresenting the 
contents of feather pillows which they manufacture and distribute 
in commerce, and, further, that they have falsely represented that 
their pillows have been laboratory-tested by the National Bureau of 
Standards, an agency of the United States Government. 

After the filing of an answer, hearings were held, in which testimony 
and other evidence was presented, duly recorded and filed in the office 
of the Commission. By stipulation all the evidence in the companion 
feather cases was made a part of the record in this case, except so far 
as such evidence relates exclusively to the identification, contents and 
analyses of the feather samples in each of those cases." Proposed find- 
ings of fact, conclusions and order have been submitted by counsel. 
On the basis of the entire record, the following findings of fact are 
made: 

1. Respondents Louis Buchwalter and Emanuel Cohen are copart- 
ners trading as National Feather & Down Company, with their office 
and principal place of business at 160-166 Seventh Street, Brooklyn 
15, New York. 

2. Respondents are now, and for more than one year last past have 
been engaged in the manufacture of feather pillows, which they sell 
to dealers for resale to the public. 

Respondents have caused and now cause their pillows, when sold 

1The companion feather cases are: Docket 6132, National Feather & Down Company ; 
Docket 6133, The L. Buchman Co., Ine., et al.; Docket 6134, Burton-Dixie Corp., et al.; 
Docket 6135, N. Sumergrade & Sons, et al.; Docket 6137, Northern Feather Works, Inc., 


et al.; Docket 6161, The Salisbury Co., et al.; Docket 6188, Globe Feather & Down Co., 
et al.; and Docket 6208, Sanitary Feather & Down Co., Inc., et al. 
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to be transported from their place of business to purchasers thereof 
located in various other States of the United States. Respondents 
maintain and, at all times mentioned herein, have maintained a course 
of trade in said pillows in commerce among and between the various 
States of the United States. 

3. In the course and conduct of their aforesaid business respondents 
are now, and have been, in substantial competition in commerce with 
other partnerships, firms, corporations and individuals engaged in the 
sale and distribution of feather and down products, including pillows. 

4. In the course and conduct of their aforesaid business, respondents 
have caused labels to be affixed to certain of their pillows purporting 
to state and set out the kinds or types and proportions of filling ma- 
terials contained therein, and have made representations with respect 
to their pillows designated “Gem,” as follows: 

All new material 
consisting of 


Goose Down 20% 
Goose Feathers 80%, 


and with respect to their pillows designated “Grace,” 


All new material consisting 
of Goose Feathers. 

5. Through the use of the aforesaid statements, respondents have 
represented that the filling material in the pillows designated “Gem” 
is composed of 20% new goose down and 80% new goose feathers and 
the filling material in the pillows designated “Grace” is composed of 
100% new goose feathers. 

6. Two pillows of each of the above-mentioned designations were 
procured by a representative of the Commission at the same time from 
the same retail dealer, and ‘were introduced in evidence. The con- 
tents of these pillows were analyzed by an expert for the Commission 
and by an expert for the respondents. The analysis made by the 
Commission’s expert showed as follows: 


Pillow 1 Pillow 2 Computed 
(by weight) (by weight) average 
Percent Percent Percent 
20.0 20.6 20.3 
47.91 (56. 8) 56. 3 1 (65, 5) 62.11 {er 2 
17.21 (17.6) 8719.1) 12.951 (13,35 
2.7 1,3 2.0 
9.3 9.6 9. 45 
Ase 2.1 1.9 
1,2 1.4 1.3 
Grams Grams 
3. 398 601s eee IE 


1 The figures in parentheses represent the total amounts of feathers of the particular designation, including 
the proportionate share of damaged feathers, 
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Respondents’ expert made but one analysis of the contents of the two pillows, 


which showed the following: 
Percent by weight 


Feathers (predominantly ZO08e) 2a aan nn 74.6 
DO WH ieeeercerteset-tom eae RE AVERTED TTL eee ee 24.7 
Pith, scales, ete----—-----—-----=-=-=—-- 55 ee 0. 7 


‘With respect to respondents’ pillows designated “Grace,” the analy- 
ses were as follows: 


Pillow 1 Pillow 2 Computed 
(by weight) (by weight) average 
pian, seamen See eee pees. ee 
By Commission’s expert: Percent Percent Percent 
a BY age: i Se inmeaaee: 4.8 4. 
Goose feathers, 2. -s24222522+4es-4ee-2522-=-Seshr=5> 56.2 1 (66.3) 64.81 (74.7) 60. 5 1 (70. 5) 
Duck feathers.----------------------------------777- 22.0 1 (22.7) 11.41 (13. 6) 16.7 | (18. 15) 
. (ine. 2d hand) 
Chicken feathers.-------------------------------77--- 2.6 3.9 3.25 
Damaged feathers---------------------------------77 10.8 10.3 10. 55 
Second-hand feathers- -----------------------------~ Non 1/8 None 
Feather fibers_--.----------------------------------~ 1,2 1.2 1.2 
Pith and scale. _._---------------------------------" 2.4 2.0 2.2 
Grams Grams 
Amount analyzed--.-------------------------------- . 837 4. 2366 


2 The figures in parentheses represent the total amounts of feathers of the particular designation, including 
the proportionate share of damaged feathers. 


By respondents’ expert : Percent by weight 
Feathers (predominantly goose) Loo) | -- = ann nn 95.7 
Down tiie! an alse beatin ase ee 3.2 
Pith, scale,.ete-----=4+4- sass a. 


7. Respondents, also, have featured on their tags and on certain 
price lists, the following statements : 
LABORATORY TESTED 
APPROVED 
NATIONAL BUREAU 
OF STANDARDS 
Cc. D. Pomerantz, B.S. M.A. 
Chemist 
ALL OUR PRODUCTS ARE TESTED 
AND GUARANTEED BY NATIONAL’S 
BUREAU OF STANDARDS. 

8. Through the use of these statements respondents represented that 
their pillows had been tested and approved by the National Bureau of 
Standards, Washington, D. C., an agency of the United States Gov- 
ernment. The fact is that the National Bureau of Standards to which 
the respondents referred was a trade name registered in 1946 in the 
County of Kings, State of New York, under which Charles Pomerantz, 
Louis Buchwalter and Emanuel Cohen functioned, and the testing to 
which the respondents referred in the above statements was made by 
these men operating under this registered designation, The record 
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shows that this commercial National Bureau of Standards performed 
no work and no tests for any firms or individuals other than respond- 
ents. The representations were discontinued April 9, 1953, prior to 
the issuance of the complaint in this proceeding, and respondents 
have stated that they will not be resumed. All labels containing these 
representations were destroyed. 
9. In determining whether or not the representations as to the pillow 
contents are false within the meaning of the Act, it is helpful to have 
an understanding of the manufacturing methods used in the feather 
industry. 
(1) In general, three sources of feather supplies are or have been 
available: 
(a) The American Source 


First, there are the domestic feathers, which ordinarily are properly 
labeled, but are not available in sufficient quantities to meet the in- 
dustry’s requirements. 


(b) Lhe Luropean Source 


Second, there is the European source of supply from which feathers 
are procured, but from this source it is impossible to get unadulater- 
ated, new stock, because of a common practice of mixing second-hand 


feathers with new. European feathers are purchased on the basis. 


of samples, and each manufacturer must judge from these samples the 
quality and type of feathers available to him. 


(c) The Oriental Source 


The third source is the Orient, from which adequate supplies may 
‘be had; but in the Orient there is no careful sorting, and a bale of 
feathers purchased as good feathers may contain substantial quan- 
tities of duck or chicken feathers. These feathers are usually pur- 
chased through importers and commission merchants who submit 
offers to manufacturers. A typical offer will show as available for 
purchase by respondents or other pillow manufacturers 100 bales of 
200 pounds each at 90¢ per pound, the feathers being Formosan grey 
goose feathers, 90% clean, maximum 20% duck feathers, 5% chicken 
feathers, 3% quills, minimum 30% down. Oriental feathers are pur- 
chased on the basis of these representations, without sampling. 

(2) After raw feathers are procured by the manufacturer they 
are thoroughly washed, dried and fluffed up. Then they are sorted 
by means of a machine which separates the various constituents of 


4 
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the feather bulk by a blowing or suction process. The feathers are 
put through the sorting machine in lots of fifty pounds. The down, 
being lighter, is more readily blown over the bafile in the sorting ma- 
chine, and passes into its particular bin or container. Then follow 
the downy-type feathers, and the various other feathers, in appropriate 
classifications according to weight or specific gravity, each into a spe- 
cially prepared container. By this process it is reasonably practical 
to segregate a high percentage of down, but in down, as in the other 
classifications, there are always some feathers which are inappropriate 
to the particular classification. In the downy-type feather receptacle 
will be some pure down and some heavier-type feathers. Similar dis- 
crepancies will occur in each of the other classifications. It is im- 
possible to separate feathers according to type of fowl or to remove 
‘nferior or second-hand feathers. The only possible separations are 
those which can be obtained by the application of the principles of 
specific gravity. Feathers of the same degree of lightness will go over 
the bafile at the same time, irrespective of the kind of fowl from which 
they may have been plucked, or whether they are new or used. 

(3) The down and feathers thus sorted and placed in separate con- 
tainers have no uniformity or homogeneity ; the heavier feathers will 
be at the bottom, the down at the top of each container. Although 
there be a vigorous agitation of the feathers and down in a storage 
bin, the resulting mixture will at no time be of uniform content 
throughout, and no mixture of feathers and down is or will remain 
uniform or constant throughout its bulk. When a pillow order is to 
be made up, the manufacturer puts into the filling bin the number of 
bags of each type of feather requisite to obtain the desired mixture. 
The filling bins usually are approximately 5 x 10 x 12 feet in size, and 
hold up to 350 or 400 pounds of feathers. Two or three hundred pairs 
of pillows may be filled out of one mixture, and it is not unusual for 
a manufacturer to fill from twelve to fourteen hundred pairs of pillows 
during a day. | 

(4) During the filling process, the feathers are agitated by means 
of wooden forks, and the pillows are filled by suction. The propor- 
tion of down and feathers that go into each pillow depends partly, 
of course, upon the filling-bin mixture, but also to a large extent upon 
what part of the bin the filling suction reaches. Even with the exercise 
of the greatest care, pillows filled from the same bin will vary in 
content. ‘Those being filled from the bottom of the bin will contain 
the heavier feathers, and the greater amounts of pith, scale, and other 
extraneous matter. The exact amount or proportion of down and 
feathers going into any particular pillow cannot be controlled by 
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mechanical means. The expert whose testimony was presented in 
support of the complaint stated that the contents of pillows filled from 
the same bin will vary as much as 30%; that the same percentage will 
not be found in any two pillows; and that the mixture in each pillow 
will vary from the mixture in the filling bin. If any one pillow should 
contain exactly the same percentage of feathers and down as that 
originally placed in the filling bin, it would be pure accident. The 
closest practical indication of the contents of a pillow product of a 
manufacturer and the correctness of its labeling will result if several 
different pillows are sampled, preferably pillows obtained at different 
times and places. 

(5) The same difficulties arise in analyzing the contents of a single 
pillow. Except by pure accident, no two samples will have the same 
content; so there is no sure or positive method of measuring the con- 
tents of feather pillows with scientific accuracy, other than by 
taking all of the content out of the pillow and separating it into its 
component elements, then weighing each element. Such a process is so 
completely impractical that, usually, a test is.:made by opening the 
pillow-ticking and taking samples from three different portions of 
the pillow. These samples are thoroughly mixed and a smaller test- 
ing sample, of which the analysis is to be made, is taken from this 
mixture. The expert who testified in support of the complaint selected 
three samples from the opening by inserting his hand and reaching to 
different portions of the pillow. Samples selected by the respondents 
were obtained by taking a small quantity of feathers from each of 
three openings in each pillow. The hearing examiner was present 
when respondents’ samples were taken. As each opening was made in 
the pillow ticking, some down escaped, and as each withdrawal was 
made, more down escaped before the sample could be enclosed in a 
container ; while the feathers, being heavier and bulkier, were easier to 
retain. No sample can be exactly representative of the original con- 
tent of the pillow, just as the content of no one pillow can be exactly 
representative of the original mixture in the filling bin. The average 
sample for analysis weighed approximately 8 grams, representing 
between 14 and 14 of 1% of the contents of a pillow, and the appear- 
ance of a single heavy feather in a sample of this size would make as 
much as 4% difference in the final result. This method is far from 
satisfactory, and the resulting percentages are not conclusive. 

(6) The crushing or curling process is a manner of giving a twist 
or curl to landfowl feathers, such as chicken and turkey, to increase 
_their resiliency and tend to prevent their matting, and thus improve 

their quality for use as pillow-filling material. The same process 1s 
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applied to waterfowl quill feathers (that is, feathers from the wings 
and tails of ducks and geese), which otherwise would not be suitable 
for pillow-filling material. A considerable amount of fiber, pith and 
scale result from the crushing, and are carried over into the filling mix- 
ture. As to utility, crushed landfowl feathers are better than crushed 
waterfowl feathers, and crushed turkey feathers are better than 
crushed chicken feathers. The mixture of crushed feathers is made 
by weighing out the proper proportions of the various kinds of crushed 
feathers that are to be mixed, and taking alternate handfuls of feathers 
from the separate containers and throwing these into the hopper of 
the curling or crushing machine. Because of the nature of these larger 
feathers, they frequently go through the hopper in lumps, so that it is 
impossible to get a mixture with any degree of homogeneity. Despite 
agitation in mixing, slugs of chicken or turkey feathers and slugs of 
quill feathers will get into the pillows without ever being separated or 
mixed. The label “Crushed Feathers,” showing the types of feathers 
used, can indicate no more than that the mixture was made from the 
types or kinds of feathers stated on the label. It is impossible to sep- 
arate and analyze crushed feathers accurately. A pillow filled with 
crushed feathers is the cheapest product of the industry, and in the 
minds of the general public, there is very little distinction among the 
various kinds of crushed feathers, whether goose, duck, chicken or 
turkey. The expert who testified in support of the complaint indicated 
that pillows filled with crushed feathers are the least desirable of all 
pillows, and are the lowest class of pillows on the market. In his 
opinion, it is impractical to attempt to distinguish between the various 
types of crushed feathers in any batch of such pillows, and he suggest- 
ed during the course of his tests for the Commission that no further 
pillows filled with crushed feathers be sent to him for analysis. 

(7) On the basis of the foregoing, the conclusion is inescapable 
that as a practical matter, the contents of feather pillows cannot be 
accurately labeled. In fact, to require accurate labeling as to content, 
of a product such as feather pillows, which, by nature, vary constantly 
and at random in content, is to require an impossibility. No manufac- 
turer of feather pillows could comply with such a requirement except 
by analyzing the filling of each pillow individually. Obviously that 
is an impossible task. Incidentally, it points up the dangers involved 
in attempting to reach a conclusion as to pillow content on the basis 
of testing two pillows out of a batch that may have included one 
hundred or two hundred pairs of pillows. 

(8) Despite these facts, however, some 28 States have labeling re- 
quirements with which pillow manufacturers must comply; and the 
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Federal Trade Commission, on April 26, 1951, promulgated Trade 
Practice Rules for the Feather and Down Products Industry, which 
undertake to interpret the Act and express the Commission’s policy 
with respect to the practices complained of in this proceeding. Al- 
though these Rules are not binding upon the hearing examiner, they 
should be given careful consideration in applying the law to the facts 
of this proceeding. The pertinent parts of those Rules applicable 
thereto are as follows: . 


RULE 3—IDENTIFICATION AND DISCLOSURE OF KIND AND TYPE OF FILLING 
MATERIAL IN INDUSTRY PRODUCTS 


I. Im the sale, offering for sale, or distribution of industry products, it is 
an unfair trade practice to misrepresent or deceptively conceal the identity of 
the kind or type of filling material contained in any of such products, or of the 
kinds or types, and proportions of each, when the filling material is a mixture 
of more than one kind or type. Such identification and disclosure shall be 
made by tag or label securely affixed to the outside covering of each product 
and in invoices and all advertising and trade promotional literature relating to 
the product; and when the filling material is a mixture of more than one kind 
or type, each kind and type shall either be listed in the order of its predominance 
by weight, or be listed with an accompanying disclosure of the fraction or per- 
centage by weight of the entire mixture which it represents. 

Il. Identification of the kind and type. of feather and down stock by use of 
any of the terms listed and defined below will be considered proper when in 
accord with the definition set forth for such term: 


Definitions: 

(a) Down: The undercoating of waterfowl, consisting of clusters of the light, 
fluffy filaments growing from one quill point but without any quill shaft. 

(b) Down fiber: The barbs of down plumes separated from the quill points. 

(ec) Waterfowl feathers: Goose feathers, duck feathers, or any mixture of 
goose and duck feathers. 

(d) Feathers (or Natural Feathers): Bird or fowl plumage having quill 
shafts and barbs and which has not been processed in any manner other than 
by washing, dusting, and sterilizing. 

(e) Quill feathers (or Quills) : Wing feathers or tail feathers or any mix- 
ture of wing and tail feathers. 

(f) Crushed feathers: Feathers which have been processed by a crushing or 
curling machine which has changed the original form of the feathers without 
removing the quill. 

* * * * * * * 

(h) Feather fiber: The barbs of feathers which have been completely sepa- 
rated from the quill shaft and any aftershaft and which are in no wise joined 
or attached to each other. 

oe * * * * * * 

(j) Damaged feathers: Feathers, other than crushed, chopped, or stripped, 

which are broken, damaged by insects, or otherwise materially injured. 
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Ill. Tolerance: (a) Subject to the restrictions and limitations hereinafter set 
forth, the filling material of an industry product may be represented as being 
of but one kind or type when 85% of the weight of all filling material con- 
tained in the product is of the represented kind or type; or may be represented 
as being of a mixture of two or more kinds or types with accompanying dis- 
closure of a fraction or percentage of the weight of the entire mixture repre- 
sented by each if the fraction or percentage shown is not at variance with the 
actual proportion of the weight of the entire mixture represented by each such 
kind or type by more than 15% of the stated fraction or percentage. The toler- 
ance provided for in this paragraph III is to be understood as being an allow- 
ance for error and as not embracing any intentional adulteration.) 


Limitations and Restrictions 


(b) When the filling material of an industry product is represented, directly 
or indirectly, as being wholly of down, any proportion within the tolerance per- 
centage provided for in (@) above which is not down shall consist principally 
of down fiber and/or small, light, and fluffy waterfowl feathers, shall contain 
ne quill feathers, crushed feathers, or chopped feathers, and shall not con- 
tain damaged feathers, quill pith, quill fragments, trash, or any matter foreign 
to feather and down stock in excess of 2% by weight of the filling material con- 
tained in the product, or which in the aggregate exceeds 5% of such weight. 

* * * * + * * 

(e) When the filling material of an industry product is represented, di- 
rectly or indirectly, as being wholly of a mixture of down and feathers, or of 
down and more than one kind or type of feathers, or of feathers of more than 
one kind or type, any proportion, or the aggregate of any proportions, of the 
filling material of the product at variance with the representation, but within 
the tolerance percentage provided for in (a) above, shall not contain quill 
pith, quill fragments, trash, or any matter foreign to feather and down stock in 
excess of 2% by weight of the filling material in the product or which in the 
aggregate exceeds 5% of such weight; and, unless nondeceptively disclosed in 
the representation, not in excess of 5% by weight of the filling material of 
the product shall consist of crushed feathers, chopped feathers, quill feathers, 
or damaged feathers, 

Note: It is the consensus of the industry that determination as to whether 
any representation is violative of the provisions of this Rule should be based 
on an average of the results of tests of at least two products of the same type 


when same are readily available for testing, * * *. 

The Rules further provide that samples of equal weight and size be 
drawn from at least three different locations in the product; that such 
samples be thoroughly mixed; and that a test be made of not less 
than 3 grams of the mixture. Application of the law and a reasonable 
interpretation of these Rules to the facts of this proceeding results 
in the following: 

Conclusions : 


I. The test procedures adopted and followed by the experts who 


made the analyses of the pillow contents in this proceeding comply 
with the Trade Practice Rules. 
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II. Respondents’ “Gem” pillows contain more than the 20% goose 
down which their label shows, but they do not contain 80% (or 68%, 
as would be required even with full tolerance) goose feathers as rep- 
resented, and to this extent the labeling is faulty and the representa- 
tion false. 

If duck feathers and damaged feathers are added to and consid- 
ered part of the goose feather content, the goose feather content 
would come within the 15% tolerance. Respondents contend that the 
damaged feathers should be included in the allowable content be- 
cause the expert testifying in support of the complaint stated that he 
_ did not consider the presence of damaged feathers as adulteration, 
since the source of the damage is usually unknown and might have 
occurred after the feathers had been placed in the pillows; and fur- 
ther, that the damaged feathers were not in sufficient quantities to 
affect the utility or value of the pillows. This contention cannot be 
accepted. Respondents further contend that duck feathers should 
be considered the same as goose feathers, because duck feathers are 
difficult to distinguish from goose feathers, and are, in fact, worth 
one and one-half times more than China goose feathers. The addition 
of the duck feathers, it is contended, is an improvement of the prod- 
uct. This contention, likewise, is rejected. Neither the Rules nor the 
law provide that mislabeling shall become acceptable if the added, 
unlabeled content is of higher grade material than that stated on the 
label. The public is entitled to accurate labeling, and is not called 
upon to determine whether the added or substituted ingredients in- 
crease or decrease the value of the product in which they appear. 

The respondents’ test analysis shows 74.6% of the feathers “pre- 
dominantly goose” in the “Gem” pillows, but since “predominantly” 
is not defined and there is no further breakdown of the content, this 
test result can be given no weight. 

III. Respondents’ “Grace” pillows contain less than the 85% of 
goose feathers allowable under the Rule, with tolerance. If duck 
feathers and damaged feathers be included as goose feathers, the re- 
sult would be different; but, as explained under conclusion II, above, 
this cannot be done. Likewise, for the same reasons stated above, re- 
spondents’ test report cannot be accepted. 

IV. The respondents’ discontinuance of the label bearing the leg- 
ends “Laboratory Tested, Approved, National Bureau of Standards, 
C. D. Pomerantz, B. S., M. A., Chemist” and “All our products are 
tested and guaranteed by National’s Bureau of Standards” was in 
good faith, and there is no reason to believe that there will ever be 
a resumption by the respondents of the use of this or any similar label. 
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Hence the issuance of an order covering this phase of the proceeding 
is not required. 

V. The labeling and representations hereinabove found to be false 
(conclusions IT and III, above) constitute unfair trade practices; 
are to the prejudice and injury of the public; and constitute unfair 
and deceptive acts and practices and unfair methods of competition 
in commerce. " 

VI. The use by respondents of the false and misleading statements 
on the labels affixed to their pillows has had and now has the tendency 
and capacity to mislead and deceive dealers and the purchasing pub- 
lic into the erroneous and mistaken belief that such statements are 
true, and to induce the purchase of substantial quantities of their 
said pillows because of such erroneous and mistaken belief. 

VII. This proceeding is found to be in the public interest, and the 
following order is found to be justified : 

It is ordered, That Louis Buchwalter and Enamuel Cohen, trading 
as National Feather & Down Company, or under any other name, and 
their representatives, agents and employees, directly or through any 
corporaté or other device, in connection with the offering for sale, sale 
or distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of feather pillows or other feather and down 
products, do forthwith cease and desist from misrepresenting in any 
manner, or by any means, directly or by implication, the identity of 
the kind or type of filling material contained in any such products, 
or of the kinds or types, and proportions of each, when the filling ma- 
terial is a mixture of more than one kind or type. 


ON APPEAL FROM INITIAL DECISION 


By Secrest, Commissioner : 

This is one of a group of ten cases, all tried and considered together, 
involving the use on labels of allegedly false and deceptive represen- 
tations with respect to the filling materials contained in feather and. 
down pillows. The hearing examiner having filed his initial decision 
in which he found that the respondents have in fact mislabeled cer- 
tain of their pillows and in which he included an order directing them 
to forthwith cease and desist from such practices, the respondents ap- 
pealed. The case was heard on the appeal brief and opposing brief 
filed by counsel supporting the complaint and oral arguments of coun- 
sel. 

On the labels affixed to the pillows manufactured and sold in com- 
merce by the respondents under the product name “Gem,” the filling 
material was identified as “goose down” 20% and “goose feathers” 
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80%. While the down content appears to have been correctly described 
on the labels, analyses of samples of the filling materials withdrawn 
from two of such pillows revealed 56.8% goose feathers in one and 
65.5% in the other and included in those percentages in each instance 
were substantial amounts of goose feathers which had been broken 
or suffered damage from eats or had been either materially or 
slightly injured through other means. One of the tested samples 
contained 17.6% duck feathers and the other 9.1% and these amounts 
also included small percentages of similarly damaged or injured duck 
feathers. While not identical in amounts, the presence of duck feath- 
ers and injured or damaged goose and duck feathers likewise was 
revealed by analyses of samples of the filling materials from two of 
respondents’ “Grace” pillows, the filling materials of which were iden- 
tified on their labels as consisting of “goose feathers.” The hearing 
examiner concluded that the respondents’ pillows did not contain goose 
feathers in the quantities stated on their labels or in lesser amounts 
reflecting the tolerances recognized in certain circumstances under the 
trade practice rules, and the respondents except to the hearing exam- 
iner’s refusal] to include in the goose feather category the pro- 
portions actually represented by the duck feathers and the allegedly 
damaged feathers. 

Since duck feathers are generically a separate and distinct kind of 
filling material from goose feathers, we think the hearing examiner 
correctly held that the filling material comprising duck feathers could 
not be properly classified as goose feathers. Inasmuch as the hear- 
ing examiner properly distinguished between the duck feather and 
goose feather filling materials in his computations, inclusion in the 
latter category of the allegedly damaged feathers: would not serve 
to bring the goose feather content within the amounts claimed under 
the labels for the “Gem” and “Grace” pillows or those derived through 
application of the tolerances referred to in the trade practice rules. 
The hearing examiner’s refusal to recognize the damaged and injured 
feathers as goose feathers accordingly did not constitute prejudicial 
error and no determination is required as to whether the record would 
adequately support conclusions that the content of broken and injured 
feathers designated by an aggregate percentage figure in each of the 
analyses has eoeeeated damaged feathers as that term is understood 
in the feather and down industry. 

The remaining issues presented under the appeal are essentially 
similar to those considered in the matter of Bernard H. Sumergrade, 
et al., Docket No. 6135, in which the Commission has written an 
opinion setting forth in some detail its views on the issues there in- 
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volved. The similarity between the cases renders the opinion in that 
case equally applicable here and the Commission is of the view that 
the hearing examiner correctly concluded that the respondents have 
misrepresented the contents of certain of their pillows in violation 
of the Federal Trade Commission Act and that the order to cease 
and desist contained in the initial decision is appropriate. 

The appeal accordingly is denied and the initial decision is affirmed. 


FINAL ORDER 


The respondents having filed an appeal from the hearing examiner’s 
initial decision in this proceeding; and the matter having been heard 
on briefs and oral argument, and the Commission having rendered 
its decision denying the appeal and affirming the initia] decision: , 

lt is ordered, That the respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in which 
they have complied with the order to cease and desist contained in the 


aforesaid initial decision. 


es 
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In THe MatTrer OF 
THE L. BUCHMAN CO., INCORPORATED, ET AL. 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION 
OF THE FEDERAL TRADE COMMISSION ACT 


Docket 6133. Complaint, Oct. 28, 1953—Decision, June 30, 1955 


Order requiring a manufacturer in Brooklyn, N. Y., to cease misrepresenting 
the feather and down content of its pillows on labels affixed thereto or 
otherwise. 

Mr. Ames W. Williams for the Commission. 
Davidson, Cohen & Zelkin, of New York City, for respondents. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The complaint charges that the respondents have violated the provi- 
sions of the Federal Trade Commission Act by misrepresenting the 
contents of feather pillows which they manufacture and distribute in 
commerce. 

After the filing of an answer, hearings were held, in which testimony 
and other evidence was presented, duly recorded and filed in the office 
of the Commission. By stipulation all the evidence in the companion 
feather cases was made a part of the record in this case, except so far 
ag such evidence relates exclusively to the identification, contents and 
analyses of the feather samples in each of those cases! Proposed find- 
ings of fact, conclusions and order have been submitted by counsel. 
On the basis of’ the entire record, the following findings of fact are 
made: 

1. Respondent, the L. Buchman Co., Incorporated, is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New York, with its principal office and place of busi- 
ness located at 100 Sutton Street, Brooklyn 22, New York. 

Respondents Irving Buchman, Sylvan Buchman and Tillie Buch- 
man are the officers of the corporate respondent. Irving Buchman 
and Sylvan Buchman, father and son, are active in the business and 
direct and control the policies and practices of the corporate respond- 
ent. Tillie Buchman is inactive in the business, and does not partici- 


17The companion feather cases are: Docket 6132, National Feather & Down Company ; 
Docket 6133, The L. Buchman Co., Inc., et al.; Docket 6134, Burton-Dixie Corp., et al.; 
Docket 6135, N. Sumergrade & Sons, et al.; Docket 6137, Northern Feather Works, Inc., 
et al.; Docket 6161, The Salisbury Co., et al.; Docket 6188, Globe Feather & Down Co., 
et al. ; and Docket 6208, Sanitary Feather & Down Co., Inc., et al. 
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pate in the direction or control of said corporation. Respondent Mur- 
ray Steinberg had severed his connection with the corporation and its 
business activities prior to the issuance of the complaint. During the 
proceeding a motion was made by counsel for respondents that the 
complaint be dismissed as to respondent Murray Steinberg, and coun- 
sel in support of the complaint stated that he did not object. 

2. Respondent corporation and respondents Irving Buchman and 
‘Sylvan Buchman are now, and for more than one year last past have 
been, engaged in the manufacture and sale of pillows, and other 
products, designated as down and feather products, to dealers for re- 
sale to the public. Said respondents have caused and now cause 
said products, when sold, to be shipped from their place of business 
to purchasers thereof located in various other States of the United 
States. 

Said respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said feather and down products, 
in commerce, among and between the various States of the United 
States. 

3. In the course and conduct of, their aforesaid business, said re- 
spondents are now, and have been, in substantial competition im com- 
merce. with other corporations, and with firms, partnerships, and 
individuals engaged in the sale and distribution of feather and down 
products, including pillows. 

4. In the course and conduct of their aforesaid business, said re- 
spondents have caused labels to be affixed to certain of their pillows 
purporting to state and set out the kinds or types and proportions 
of filling materials contained therein, and have made representations 
with respect to respondents’ pillows designated “Devon,” as follows: 

ALL NEW MATERIAL 
consisting of 

DOWN 10% 

DUCK FEATHERS 90% 


and with respect to one of respondents’ pillows, designated 
“Mansfield,” 


SECOND HAND MATERIAL 
consisting of 
WHITE GOOSE DOWN 


5. Through the use of the aforesaid statements, said respondents © 
have represented that the filling material in the pillows designated 
“Devon” is composed of 10% new down, and 90% new duck feathers; 
and that the filling material of the pillow designated “Mansfield” is 
composed entirely of second-hand white goose down. 
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6. Two pillows designated “Devon,” which were manufactured by 
respondents and filled from the same mixture of feather and down, 
were procured by a representative of the Commission from a retail 
dealer in Manchester, New Hampshire, and introduced in evidence. 
The contents of these pillows were analyzed by an expert for the 
Commission and by an expert for the respondents. The analyses made 
by the Commission’s expert showed as follows: 


Pillow 1 Pillow 2 Computed 
(by weight) | (by weight) average 
Percent Percent Percent 
Oararale Wtee ete LAS Ries Sh Seat Li 32 ds Doo 82h. an a5- sek oH 2.4 z 2. 
Duck feathers.__-------------- 91.5 87.4 89. 45 
‘Chicken feathers 2.5 6.9 4.7 
Wiberse—-.~--F= te 4 2.4 1.9 2.15 
Pith add) scnles._1i.1.-25 2222. 22 e+e -- == --=-=-- 1.2 12 1.2 
Grams Grams 
* Amount analyzed_--.--_-----=-------------------------------- 5. 073 4A 1760" hates Se eee 


Respondents’ expert made put one analysis of the contents of the two pillows, 


which showed the following: 
Percent by weight 


ieeiiinen see eee wee 2 oe Be a ae ere Set Tat 97.0 
Rig cy Tie eee ees ee ee eg eS eee Se a See ry 
ATO STS el il ae Rg ae OE eine 0.8 


With respect to respondents’ pillow designated “Mansfield,” the 
analyses were as follows: 


By the Commission’s expert: Percent by weight 
Goose down (second-hand) ------------------------------------- 80.3 
Small downy goose feathers_--------------------------=--- ~~~ = 14.9 
HGCA eee ee eS kee ee as ee 4.9 
Pith and'scale — ot Jee Se) oe eo en nen 0.8 

By respondents’ expert : 
Down and down fiber___--+-----+-----------=----==== = 55500 97.6 
Weathers oi 2522.02.20 Sree ht a nse 2.4 


7. In determining whether or not the representations as to the pillow 
contents are false within the meaning of the Act, it is helpful to have 
an understanding of the manufacturing methods used in the feather 
industry. 

(1) In general, three sources of feather supplies are or have been 
available. 

(a) The American Source 


First, there are the domestic feathers, which ordinarily are properly 
labeled, but are not available in sufficient quantities to meet the indus- 
try’s requirements. 
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(b) The European Source 


Second, there is the European source of supply from which feathers. 
are procured, but from this source it is impossible to get unadulterated 
new stock, because of a common practice of mixing second-hand 
feathers with new. European feathers are purchased on the basis of 
samples, and each manufacturer must judge from these samples the 
quality and type of feathers available to him. 


(c) The Oriental Source 


The third source is the Orient, from which adequate supplies may be 
had; but in the Orient there is no careful sorting, and a bale of 
feathers purchased as goose feathers may contain substantial quanti- 
ties of duck or chicken feathers. These feathers are usually pur- 
chased through importers and commission merchants who submit of- 
fers to manufacturers. A typical offer will show as available for 
purchase by respondents or other pillow manufacturers 100 bales of 200 
pounds each at 90¢ per pound, the feathers being Formosan grey 
goose feathers, 90% clean, maximum 20% duck feathers, 5% chicken 
feathers, 3% quills, minimum 30% down. Oriental feathers are pur- 
chased on the basis of these representations, without sampling. 

(2) After raw feathers are procured by the manufacturer they are 
thoroughly washed, dried and fluffed up. Then they are sorted by 
means of a machine which separates the various constituents of the 
feather bulk by a blowing or suction process. The feathers are put 
through the sorting machine in lots of fifty pounds. The down, being 
lighter, is more readily blown over the bafile in the sorting machine, 
and passes into its particular bin or container. Then follow the 
downy-type feathers, and the various other feathers, in appropriate 
classifications according to weight or specific gravity, each into a spe- 
cially prepared container. By this process it is reasonably practical 
to segregate a high percentage of down, but in down, as in the other 
classifications, there are always some feathers which are inappropriate 
to the particular classification. In the downy-type feather receptacle 
will be some pure down and some heavier-type feathers. Similar dis- 
crepancies will occur in each of the other classifications. It is im- 
possible to separate feathers according to type of fowl or to remove 
inferior or second-hand feathers. The only possible separations are 
those which can be obtained by the application of the principles of 
specific gravity. Feathers of the same degree of lightness will go 
over the baffle at the same time, irrespective of the kind of fowl from 
which they may have been plucked, or whether they are new or used. 
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(8) The down and feathers thus sorted and placed in separate 
containers have no uniformity or homogeneity; the heavier feathers 
will be at the bottom, the down at the top of each container. Although 
there be a vigorous agitation of the feathers and down in a storage 
bin, the resulting mixture will at no time be of uniform content 
throughout, and no mixture of feathers and down is or will remain 
uniform or constant throughout its bulk. When a pillow order is to be 
made up, the manufacturer puts into the filling bin the number of bags 
of each type of feather requisite to obtain the desired mixture. The 
filling bins usually are approximately 5 x 10 x 12 feet in size, and 
hold up to 350 or 400 pounds of feathers. Two or three hundred pairs . 
of pillows may be filled out of one mixture, and it is not unusual for a 
manufacturer to fill from twelve to fourteen hundred pairs of pillows _ 
during a day. 

(4) During the filling process, the feathers are agitated by means 
of wooden forks, and the pillows are filled by suction. The proportion 
of down and feathers that go into each pillow depends partly, of 
course, upon the filling-bin mixture, but also to a large extent upon 
what part of the bin the filling suction reaches. Even with the exercise 
of the greatest care, pillows filled from the same bin vary in content. 
Those being filled from the bottom of the bin will contain the heavier 
feathers, and the greater amounts of pith, scale, and other extraneous 
matter. The exact amount or proportion of down and feathers going 
into any particular pillow cannot be controlled by mechanical means. 
‘The expert whose testimony was presented in support of the complaint 
stated that the contents of pillows filled from the same bin will vary 
as much as 30%; that the same percentage will not be found in any 
two pillows; that the mixture in each pillow will vary from the mix- 

ture in the filling bin; that if any one pillow should contain exactly 
the same percentage of feathers and down as that originally placed 
in the filling bin, it would be pure accident; and that the closest prac- 
-tical indication of the contents of a pillow product of a manufacturer 
and the correctness of its labeling will result if several different pillows 
are sampled, preferably pillows obtained at different times and places. 

(5) The same difficulties arise in analyzing the contents of a single 

‘pillow. Except by pure accident, no two samples will have the same 
content; so there is no sure or positive method of measuring the con- 
tents of feather pillows with scientific accuracy, other than by taking 

-all of the content out of the pillow and separating it into its component 

elements, then weighing each element. Such a process is so completely 
impractical that, usually, a test is made by opening the pillow-ticking 
and taking samples from three different portions of the pillow. These 
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samples are thoroughly mixed and a smaller testing sample, of which. 
the analysis is to be made, is taken from this mixture. The expert 
who testified in support of the complaint selected three samples from 
the opening by inserting his hand and reaching to different portions 
of the pillow. Samples selected by the respondents were obtained by 
taking a small quantity of feathers from each of three openings in 
each pillow. The hearing examiner was present when respondents’ 
samples were taken. As each opening was made in the pillow ticking, 
some down escaped, and as each withdrawal was made, more down 
escaped before the sample could be enclosed in a container; while the 
feathers, being heavier and bulkier, were easier to retain. No sample 
can be exactly representative of the original content of the pillow, 
just as the content of no one pillow can be exactly representative 
of the original mixture in the filling bin. The average sample for 
analysis weighed approximately 3 grams, representing between 14 
and 14 of 1% of the contents of a pillow, and the appearance of a 
single heavy feather in a sample of this size would make as much 
as 4% difference in the final result. This method is far from satis- 
factory, and the resulting percentages are not conclusive. 

(6) The crushing or curling process is a manner of giving a twist 
or curl to landfowl feathers, such as chicken and turkey, to increase 
their resiliency and tend to prevent their matting, and thus improve 
their quality for use as pillow-filling material. The same process is 
applied to waterfowl quill feathers (that is, feathers from the wings 
and tails of ducks and geese), which otherwise would not be suitable 
for pillow-filling material. A considerable amount of fiber, pith and 
scale result from the crushing, and are carried over into the filling 
mixture. As to utility, crushed landfowl feathers are better than 
erushed waterfowl feathers, and crushed turkey feathers are better 
than crushed chicken feathers. 

The mixture of crushed feathers is made by weighing out the proper 
proportions of the various kinds of crushed feathers that are to be 
mixed, and taking alternate handfuls of feathers from the separate 
containers and throwing these into the hopper of the curling or crush- 
ing machine. Because of the nature of these larger feathers, they 
frequently go through the hopper in lumps, so that it is impossible to 
get a mixture with any degree of homogeneity. Despite agitation 
in mixing, slugs of chicken or turkey feathers and slugs of quill 
feathers will get into the pillows without ever being separated or 
mixed. The label “Crushed Feathers,” showing the types of feathers 
used, can indicate no more than that the mixture was made from the 
types or kinds of feathers stated on the label. 


{ 
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Jt is impossible to separate and analyze crushed feathers accurately. 
A pillow filled with crushed feathers is the cheapest product of the 
industry, and in the minds of the general public, there is very little 
distinction among the various kinds of crushed feathers, whether 
goose, duck, chicken or turkey. The expert who testified in support 
of the complaint indicated that pillows filled with crushed feathers 
are the least desirable of all pillows, and are the lowest class of pillows 
on the market. In his opinion, it is impractical to attempt to. dis- 
tinguish between the various types of crushed feathers in any batch of 
such pillows, and he suggested during the course of his tests for the 
Commission that no further pillows filled with crushed feathers be 
sent to him for analysis. 

(7) On the basis of the foregoing, the conclusion is inescapable 
that as a practical matter, the contents of feather pillows cannot be 
accurately labeled. In fact, to require accurate labeling as to content, 
of a product such as feather pillows, which, by nature, vary constantly 
and at random in content, is to require an impossibility. No manu- 
facturer of feather pillows could comply with such a requirement ex- 
cept by analyzing the filling of each pillow individually. Obviously 
that is an impossible task. Incidentally, it points up the dangers 
involved in attempting to reach a conclusion as to pillow content on 
the basis of testing two pillows out of a batch that may have included 
one hundred or two hundred pairs of pillows. 

(8) Despite these facts, however, some 28 States have labeling re- 
quirements with which pillow manufacturers must comply; and the 
Federal Trade Commission, on April 26, 1951, promulgated Trade 
Practice Rules. for the Feather and Down Products Industry, which 
undertake to interpret the Act and express the Commission’s policy 
with respect to the practices complained of in this proceeding. <A1- 
though these Rules are not binding upon the hearing examiner, they 
should be given careful consideration in applying the law to the facts 
of this proceeding. The pertinent parts of those Rules applicable 
thereto are as follows: 


RULE 3—IDENTIFICATION AND DISCLOSURE OF KIND AND TYPE OF FILLING MATERIAL 
IN INDUSTRY PRODUCTS 


I. In the sale, offering for sale, or distribution of industry products, it is an 
unfair trade practice to misrepresent or deceptively conceal the identity of the 
kind or type of filling material contained in any of such products, or of the 
kinds or types, and proportions of each, when the filling material is a mixture 
of more than one kind or type. Such identification and disclosure shall be 
made by tag or label securely affixed to the outside covering of each product 
and in invoices and all advertising and trade promotional literature relating 
to, the. product,;.and.when the filling material is a mixture of more than one 
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kind or type, each kind and type ghall either be listed in the order of its 
predominance by weight, or be listed with an accompanying disclosure of the 
fraction or percentage by weight of the entire mixture which it represents. 

II. Identification of the kind and type of feather and down stock by use of 
any of the terms listed and defined below will be considered proper when in 
accord with the definition set forth for such term: 


Definitions: 

(a) Down: The undercoating of waterfowl, consisting of clusters of the 
light, fluffy filaments growing from one quill point but without any quill shaft. 

(b) Down fiber: The barbs of down plumes separated from the quill points. 

(c) Waterfowl feathers: Goose feathers, duck feathers, or any mixture of 
goose and duck feathers. 

(d) Feathers (or Natural Feathers): Bird or fowl plumage having quill 
shafts and barbs and which has not been processed in any manner other than 
by washing, dusting, and sterilizing. 

(e) Quill feathers (or Quills) : Wing feathers or tail feathers or any mixture 
of wing and tail feathers. 

(f) Crushed feathers: Feathers which have been processed by a crushing 
or curling machine which has changed the original form of the feathers with- 
out removing the quill. 

* * * * * * x 

(h) Feather fiber: The barbs of feathers which have been completely sepa- 
rated from the quill shaft and any aftershaft and which are in no wise joined 
or attached to each other. 

* * * * * * * 


(j) Damaged feathers: Feathers, other than crushed, chopped, or stripped, 
which are broken, damaged by insects, or otherwise materially injured. 

Ill. Tolerance: (a) Subject to the restrictions and limitations hereinafter 
set forth, the filling material of an industry product may be represented as 
being of but one kind or type when 85% of the weight of all filling material con- 
tained in the product is of the represented kind or type; or may be represented 
as being of a mixture of two or more kinds or types with accompanying dis- 
closure of a fraction or percentage of the weight of the entire mixture repre- 
sented by each if the fraction or percentage shown is not at variance with the 
actual proportion of the weight of the entire mixture represented by each such 
kind or type by more than 15% of the stated fraction or percentage. (The toler- 
ance provided for in this paragraph III is to be understood as being an al- 
lowance for error and as not embracing any intentional adulteration.) 


Limitations and Restrictions 


(b) When the filling material of an industry product is represented, directly 
or indirectly, as being wholly of down, any proportion within the tolerance 
percentage provided for in (a) above which is not down shall consist principally 
of down fiber and/or small, light, and fluffy waterfowl feathers, shall contain 
no quill feathers, crushed feathers, or chopped feathers, and shall not contain 
damaged feathers, quill pith, quill fragments, trash, or any matter foreign to 
feather and down stock in excess of 2% by weight of. the filling material con- 
tained in the product, or which in the aggregate exceeds 5% of such weight. 

* * * * * Merryy! * 
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(e) When the filling material of an industry product is represented, directly 
or indirectly, as being wholly of a mixture of down and feathers, or of down 
and more than one kind or type of feathers, or of feathers of more than one 
kind or type, any proportion, or the aggregate of any proportions, of the filling 
material of the product at variance with the representation, but within the 
tolerance percentage provided for in (a) above, shall not contain quill pith, 
quill fragments, trash, or any matter foreign to feather and down stock in 
excess of 2% by weight of the filling material in the product of which in the 
aggregate exceeds 5% of such weight; and, unless nondeceptively disclosed in 
the representation, not in excess of 5% by weight of the filling material of 
the product shall consist of crushed feathers, chopped feathers, quill feathers, 
or damaged feathers. 

Note.—It is the consensus of the industry that determination as to whether 
any representation is violative of the provisions of this Rule should be based 
on an average of the results of tests of at least two products of the same type 
when same are readily available for testing, * * * . 

The Rules further provide that samples of equal weight and size 
be drawn from at least three different locations in the product; that 
such samples be thoroughly mixed; and that a test be made of not 
less than 3 grams of the mixture. Application of the law and a 
reasonable interpretation of these Rules to the facts of this proceeding 


results in the following: 


Conclusions : 

I. The test procedure adopted and followed by the experts who made 
the analyses of the pillow contents in this proceeding comply with the 
Trade Practice Rules. 

II. Respondents’ “Devon” pillows contain duck feathers substan- 
tially in the proportion indicated in the labels attached thereto. How- 
ever, the down content is only 2.4%, as shown by the average of the 
three separate analyses. This is substantially below the down content 
of 10% as shown by the label, and not within the 15% tolerance. 

The expert who testified in support of the complaint stated that he 
would concede that the mixture from which these pillows were filled 
contained 10% down and 90% duck feathers when the filling process 
was started. One of the respondents’ witnesses stated that the original 
‘mixture contained approximately 12% down. It is interesting to note 
that the analysis made by the respondents’ expert showed the lowest 
down content, and it may be significant that his samples were extracted 
from the pillows after the issuance of the complaint and long after 
the extraction of samples by the other expert. It is impossible to 
determine how much down escaped in the sampling and testing 
process, but certainly it was not enough to bring the down content 
within the allowable tolerance. Moreover, the labeling purports to 
disclose the contents of the pillow labeled, not the content of the mix- 
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ture from which it was filled. The labeling is therefore faulty andthe — 
representation false. ; 

TII. Only one of respondents’ “Mansfield” pillows was submitted 
for testing. This does not conform to the requirement of the Rules, 
and the results of the analyses of the contents of this single pillow 
cannot be accepted as conclusive with respect to respondents’ repre- 
sentations of the contents of their “Mansfield” pillows. No finding 
or conclusion is reached with respect to the truth or falsity of the 
labeling with respect thereto. The allegations of the complaint as they 
relate to respondents’ “Mansiield” pillows have not been supported by 
reliable, probative and substantial evidence. 

IV. The labeling and representations hereinabove found to be false 
(Conclusion IT) constitute unfair trade practices, are to the prej udice 
and injury of the public, and constitute unfair and deceptive acts and 
practices and unfair methods of competition in commerce. 

V. The use by respondents of the false and misleading statements 
on the labels affixed to their pillows has had and now has the tendency 
and capacity to mislead and deceive dealers and the purchasing public 
into the erroneous and mistaken belief that such statements are true, 
and to induce the purchase of substantial quantities of said pillows — 
because of such mistaken and erroneous belief. : 

VI. Since respondent Murray Steinberg, as shown by the evidence, — 
severed his connection with the corporate respondent prior to the 
issuance of the complaint herein, said complaint, insofar as it relates 
to him, should be dismissed. 

VII. This proceeding is found to be in the public interest and the © 
following order is issued: 
It is ordered, That respondent The L. Buchman Co., Incorporated, a 
corporation, its officers, Irving Buchman, Sylvan Buchman and Tillie 
Buchman, and respondents Irving Buchman and Sylvan Buchman 
individually, and respondents’ agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution in commerce, as “commerce” 
ss defined in the Federal Trade Commission Act, of respondents’ 

feather and down products, do forthwith cease and desist from: 

Misrepresenting in any manner, or by any means, directly or by 
implication, the identity of the kind or type of filling material con- 
tained in any such products, or of the kinds or types, and proportions 
of each, when the filling material is a mixture of more than one kind 
or type. 

It is further ordered, That the complaint, insofar as it relates to 
respondent Murray Steinberg, be, and the same hereby is, dismissed. 
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ON APPEAL FROM INITIAL DECISION 


By Srcresr, Commissioner: 

This is one of a group of ten cases, all tried and considered together, 
involving the use on labels of allegedly false and deceptive repre- 
sentations with respect to the filling material contained in feather and 
down pillows. The initial decision filed by the hearing examiner 
dismissed the complaint in its entirety as to one of the respondent 
individuals named in this proceeding and additionally held that 
certain of the charges of the complaint were sustained as to the remain- 
ing respondents and that other charges were not adequately supported 
by the record. No appeal was filed by counsel supporting the com- 
-plaint but the respondents to whom the rulings of the initial decision. 
were adverse have appealed and the case has been heard by the Com- 
mission upon briefs and oral arguments of counsel. 

Except as to the results of the analyses of the different pillows used 
-as exhibits, as to which the record in each of these cases is specific and 
definite, this case is not unlike that in the matter of Bernard H. 
Sumergrade, et al., Docket 6135, in which case the Commission has 
written an opinion setting forth in some detail its views on the various 
issues involved. In view of this similarity between the cases, the 
‘opinion in that case is equally applicable here and, for the reasons 
there stated, the Commission is of the view that the hearing examiner’s 
findings and conclusions that the respondents, there designated, have 
‘misrepresented the contents of certain of their pillows in violation of 
the Federal Trade Commission Act, and the order to cease and desist 
contained in the initial decision are correct. 

The appeal accordingly is denied and the initial decision is affirmed. 


FINAL ORDER 


Certain of the respondents having filed an appeal from the hearing 
examiner’s initial decision in this proceeding; and the matter having 
been heard on briefs and oral argument, and the Commission having 
rendered its decision denying the appeal and affirming the initial 
decision : 

It is ordered, 'That the respondents named in the order to cease and 
desist contained in the aforesaid initial decision shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which they have complied with the order to cease and desist. 
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In THE MatTTeR OF 
BURTON-DIXIE CORPORATION ET AL. 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6134. Complaint, Oct. 28, 1953—Decision, June 380, 1955 


Order requiring a manufacturer in Chicago, to cease misrepresenting the 

feather and down content of its pillows on labels affixed thereto or otherwise. 
Mr. Ames W. Williams for the Commission. 

Sidney, Austin, Burgess & Smith, of Chicago, Ill., for respondents. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The complaint charges that the respondents have violated the pro- 
visions of the Federal Trade Comission Act by misrepresenting the 
contents of feather pillows which they manufacture and distribute in 
commerce. 

After the filing of an answer, hearings were held, in which testimony 
and other evidence was presented, duly recorded and filed in the office 
of the Commission. By stipulation all the evidence in the companion 
feather cases was made a part of the record of this case, except so far 
as such evidence relates exclusively to the identification, contents and. 
analyses of the feather samples in each of those cases.1 Proposed 
findings of fact, conclusions and order have been submitted by coun- 
sel. On the basis of the entire record, the following findings of fact 
are made: 

1. Respondent, Burton-Dixie Corporation, is a corporation organ- 
ized, existing and doing business under and by virture of the laws of 
the State of Delaware, with its principal office located at 2024 South 
Racine Avenue, Chicago, Illinois. 

Respondents John G. Sevick, A. T, Burton, George S. Knott, Oscar 
D. Wiley, George W. Gartz and Ira W. Spackey are the officers of 
said corporate respondent. These individuals direct and dominate 
the policies, acts, practices and business affairs of said corporate re- 
spondent, including the acts and practices hereinafter set out. 

9, Respondents are now, and for more than one year last past have 
been, engaged in the manufacture and sale of pillows, and other prod- 


1The companion feather cases are: Docket 6132, National Feather & Down Company ; 
Docket 6133, The L. Buchman Co., Inc., et al. ; Docket 6134, Burton-Dixie Corp., et ve 
Docket 6135, N. Sumergrade & Sons, et al.; Docket 6137, Northern Feather Works, Inc ; 
et al.; Docket 6161, The Salisbury Co., et al.; Docket 6188, Globe Feather & Down Co., 
et al.; and Docket 6208, Sanitary Feather & Down Co., Inc., et al. a 
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ucts, designated as down and feather products, to dealers for resale 
to the general public. Respondents have caused and now cause their 
said products, when sold, to be transported from their place of busi- 
ness to purchasers thereof located in various other States of the United 
States. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said down and feather products, in com- 
merce, among and between the various States of the United States. 

3. In the course and conduct of their aforesaid business, respondents 
are now, and have been, in substantial competition in commerce with 
other corporations and with firms, individuals and partnerships en- 
gaged in the sale and distribution of feather and down products, in- 
cluding pillows. 

4. In the course and conduct of their aforesaid business, respondents 
have caused labels to be aflixed to certain of their pillows purporting 
to state and set out the kinds or types and proportions thereof of 
filling materials contained therein, and on said labels have made 
representations with respect to respondents’ pillows designated 
“Countess,” as follows: 


ALL NEW MATERIAL consisting of Down ; 
with respect to respondents’ pillows, designated “Chatham” : 


ALL NEW MATERIAL consisting of 50% Crushed 
Chicken Feathers ; 50% Crushed Duck Quill Feathers ; 
and pillows designated “Spring” and “Keystone” : 
ALL NEW MATERIAL consisting of 50% Crushed Goose 
Quill Feathers; 50% Crushed Turkey Feathers. 
The same representations were made with respect to the pillows desig- 
nated “Countess,” “Chatham,” and “Spring,” in price lists supplied 
to dealers. 

5. Through the use of the aforesaid statements, respondents have 
represented that the filling material in the pillows designated 
“Countess” is composed entirely of new down; that the filling ma- 
terial in the pillows designated “Chatham” is composed of 50% new 
crushed chicken feathers and 50% new crushed duck quill feathers; 
and that the filling material in the pillows designated “Spring” and 
“Keystone” is composed of 50% new crushed goose quill feathers and 
50% new crushed turkey feathers. 

6. Two pillows designated “Countess,” which were manufactured 
by respondents and filled from the same mixture of feathers and down, 
were procured by a representative of the Commission at the same time 
from the same retail dealer, and were introduced in evidence. The 
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contents of these pillows were analyzed by an expert for the Commis- 
sion and by an expert for the respondents. The analyses made by the 
Commission’s expert showed as follows: 


AAA aia ai ddl iaiteMoobae nie Bak te Wes ark ae Dk A ie atm om 


Pillow 1 Pillow 2 Computed 
(by weight) | (by weight) average 


| 


Percent Percent Percent 
Downs 222--b-a-- wee 2-2 eb nn sens ob Sse - 2505 obese == -=2-- 82.2 80.3 81. 25 
Feathers (small downy type) --------------------------------- 15.7 15.7 15.7 
Wibers8.s2<-g5-456--snense seen es 54245 nasa sen-e-a 42 -- <== <= 1.3 2.5 1.9 
Pith and scale._._..------------------------------------------ 8 1.5 1.15 
Grams Grams 
Amount analyzed_...----------------------------------------- 3. 329 3. 77068 Nea nee ae 


Respondents’ expert made analyses of the contents of the two “Countess” pillows, 
which showed the following : 
Pillow 1 Pillow 2 
Percent Percent 
Down and down fiber____-_---------------------- 86. 2 90.7 
Waterfowl feathers (predominantly duck) --------- 13.8 9.3 


‘With respect to respondents’ pillows designated “Chatham,” the 


analyses were as follows: 
Pillow 1 Pillow 2 


By the Commission’s expert : Percent Percent 
Chicken feathers and fibers__.__------------------- 63. 7 48.8 
Duck feathers and fibers______------------------- 20.1 38. 7 
Pilhand SC lea ee eee 16. 2 12.5 

Grams Grams 

Amount analyzed<__—..-. 2 so ee ene 3. 1499 3. 3164 

By respondents’ expert : Percent 
Duck feathers and fibers.______-__----------------- 45.3 pate 
Chicken feathers and fibers____.___---------------- 48.0 eye st 
Pithtandi sealess)wocsos ose ee Sast Soe 6.7 Ciactecdy 


With respect to respondents’ pillows designated “Spring” and “Key- 


stone,” the analyses were as follows: 


Pillow 1 Pillow 2 
“Spring” “Keystone” 


By the Commission’s expert : Percent Percent 
POKECYy TEAthOre (+o neon nt ense aaneaneseee 40. 4 46.3 
Turkey’ fibers tO? 2) Rey J US aS 53:3 22.4 
Pith andliscaletit. bower ue Ee Le esos 6.3 5.0 
Goose, feathers..2.cest 25 fine ees ese None 15.8 
Goose J0bers 2-3. ne ea cecanp alee 4neeeues None 7.6 
ASDA WOT joy a 1s einai: Sac RG, pa Seal pepe a se, Bose! 2.9 

Grams 
Amiountrranglyzedd gels) seed nce Bae ahaa 8.1722 wee 


Respondents’ expert made no analysis of these last two pillows. 


7. In determining whether or not the representations as to the pillow 
contents are false within the meaning of the Act, it is helpful to have 


{ 


—-seo 
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an understanding of the manufacturing methods used in the feather 
industry. 
(1) In general, three sources of feather supplies are or have been 
available: 
(a) The American Source 


First, there are the domestic feathers, which ordinarily are properly 
labeled, but are not available in sufficient quantities to meet the 
industry’s requirements. 


(b) The European Source 


Second, there is the European source of supply from which feathers 
are procured, but from this source it is impossible to get unadulterated, 
new stock, because of a common practice of mixing second-hand 
feathers with new. European feathers are purchased on the basis of 
samples, and each manufacturer must judge from these samples the 
quality and type of feathers available to hin. 


(c) The Oriental Source 


~The third source is the Orient, from which adequate supplies may 
be had; but in the Orient there is no careful sorting, and a bale of 
feathers purchased as goose feathers may contain substantial quanti- 
ties of duck or chicken feathers. These feathers are usually purchased 
through importers and commission merchants to submit offers to 
manufacturers. A typical offer will show as available for purchase 
by respondents or other pillow manufacturers 100 bales of 200 pounds 
each at 90¢ per pound, the feathers being Formosan grey goose feathers, 
90% clean, maximum 20% duck feathers, 5% chicken feathers, 3% 
quills, minimum 30% down. Oriental feathers are purchased on the 
the basis of these representations, without sampling. 

(2) After raw feathers are procured by the manufacturer they 
are thoroughly washed, dried and fluffed up. Then they are sorted by 
means of a machine which separates the -various constituents of the 
feather bulk by a blowing or suction process. The feathers are put 
through the sorting machine in lots of fifty pounds. The down, being 
lighter, is more readily blown over the baffle in the sorting machine, 
and passes into its particular bin or container. Then follow the 
downy-type feathers, and the various other feathers, in appropriate 
classifications according to weight or specific gravity, each into a 
specially prepared container. By this process it is reasonably prac- 
tical to segregate a high percentage of down, but in down, as in the 
other classifications, there are always some feathers which are in- 
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appropriate to the particular classification. In the downy-type 
feather receptacle will be some pure down and some heavier-type 
feathers. Similar discrepancies will occur in each of the other classi- 
fications. It is impossible to separate feathers according to type of 
fowl or to remove inferior or second-hand feathers. The only possible 
separations are those which can be obtained by the application of the 
principles of specific gravity. Feathers of the same degree of light- 
ness will go over the baffle at the same time, irrespective of the kind 
of fowl from which they may have been plucked, or whether they are 
new or used. 

(3) The down and feathers thus sorted and placed in separate con- 
tainers have no uniformity or homogeneity; the heavier feathers will 
be at the bottom, the down at the top of each container. Although 
there be a vigorous agitation of the feathers and down in a storage bin, 
the resulting mixture will at no time be of uniform content through- 
out, and no mixture of feathers and down is or will remain uniform 
or constant throughout its bulk. When a pillow order is to be made 
up, the manufacturer puts into the filling bin the number of bags of 
each type of feather requisite to obtain the desired mixture. The fill- 
ing bins usually are approximately 5 x 10 x 12 feet in size, and hold 
up to 350 or 400 pounds of feathers. Two or three hundred pairs of 
pillows may be filled out of one mixture, and it is not unusual for a 
manufacturer to fill from twelve to fourteen hundred pairs of pillows 
during a day. 

(4) During the filling process, the feathers are agitated by means of 
wooden forks, and the pillows are filled by suction. The proportion 
of down and feathers that go into each pillow depends partly, of 
course, upon the filling-bin mixture, but also to a large extent upon 
what part of the bin the filling suction reaches. Even with the exer- 
cise of the greatest care, pillows filled from the same bin will vary in. 
content. Those being filled from the bottom of the bin will contain 
the heavier feathers, and the greater amounts of pith, scale, and other 
extraneous matter. The exact amount or proportion of down and 
feathers going into any particular pillow cannot be controlled by 
mechanical means. The expert whose testimony was presented in 
support of the complaint stated that the contents of pillows filled 
from the same bin will vary as much as 30% ; that the same percentage 
will not be found in any two pillows; that the mixture in each pillow 
will vary from the mixture in the filling bin; that if any one pillow 
should contain exactly the same percentage of feathers and down as 
that originally placed in the filling bin, it would be pure accident; and 
that the closest practical indication of the contents of a pillow 
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product of a manufacturer and the correctness of its labeling will 
result if several different pillows are sampled, preferably pillows 
obtained at different times and places. 

(5) The same difficulties arise in analyzing the contents of a single 
pillow. Except by pure accident, no two samples will have the same 
content; so there is no sure or positive method of measuring the con- 
tents of feather pillows with scientific accuracy, other than by taking 
all of the content out of the pillow and separating it into its component 
elements, then weighing each element. Such a process is so completely 
impractical that, usually, a test is made by opening the pillow-ticking 
and taking samples from three different portions of the pillow. 
These samples are thoroughly mixed and a smaller testing sample, 
of which the analysis is to be made, is taken from this mixture. The 
expert who testified in support of the complaint selected three samples 
from the opening by inserting his hand and reaching to different por- 
tions of the pillow. Samples selected by the respondents were obtained 
by taking a small quantity of feathers from each of three openings in 
each pillow. The hearing examiner was present when respondents’ 
samples were taken. As each opening was made in the pillow-ticking, 
some down escaped, and as each withdrawal was made, more down 
escaped before the sample could be enclosed in a container; while the 
feathers, being heavier and bulkier, were easier to retain. No sample 
can be exactly representative of the original content of the pillow, 
just as the content of no one pillow can be exactly representative of 
the original mixture in the filling bin. The average sample for analysis 
weighed approximately 3 grams, representing between 14 and 14 of 
1% of the contents of a pillow, and the appearance of a single heavy 
feather in a sample of this size would make as much as 4% difference 
in the final result. This method is far from satisfactory, and the re- 
sulting percentages are not conclusive. 

(6) The crushing or curling process is a manner of giving a twist 
or curl to landfow] feathers, such as chicken and turkey, to increase 
their resiliency and tend to prevent their matting, and thus improve 
their quality for use as pillow-filling material. The same process is 
applied to waterfowl quill feathers (that is, feathers from the wings 
and tails of ducks and geese), which otherwise would not be suitable 
for pillow-filling material. A considerable amount of fiber, pith and 
scale result from the crushing, and are carried over into the filling 
mixture. As to utility, crushed landfowl feathers are better than 
crushed waterfowl feathers, and crushed turkey feathers are better 
than crushed chicken feathers. 
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The mixture of crushed feathers is made by weighing out the proper 
proportions of the various kinds of crushed feathers that are to be 
mixed, and taking alternate handfuls of feathers from the separate 
containers and throwing these into the hopper of the curling or crush- 
ing machine. Because of the nature of these larger feathers, they fre- 
quently go through the hopper in lumps, so that it is impossible to 
get a mixture with any degree of homogeneity. Despite agitation in 
mixing, slugs of chicken or turkey feathers and slugs of quill feathers 
will get into the pillows without ever being separated or mixed. The 
label “Crushed Feathers,” showing the types of feathers used, can 
indicate no more than that the mixture was made from the types or 
kinds of feathers stated on the label. 

It is impossible to separate and analyze crushed feathers accurately. 
A pillow filled with crushed feathers is the cheapest product of the 
industry, and in the minds of the general public, there is very little 
distinction among the various kinds of crushed feathers, whether 
goose, duck, chicken or turkey. The expert who testified in support 
of the complaint indicated that pillows filled with crushed feathers are 
the least desirable of all pillows, and are the lowest class of pillows 
on the market. In his opinion, it is impractical to attempt to dis- 
tinguish between the various types of crushed feathers in any batch 
of such pillows, and he suggested during the course of his tests for the 
Commission that no further pillows filled with crushed feathers be 
sent to him for analysis. 

(7) On the basis of the foregoing, the conclusion is inescapable that 
as a practical matter, the contents of feather pillows cannot be accu- 
rately labeled. In fact, to require accurate labeling as to content, of 
a product such as feather pillows, which, by nature, vary constantly 
and at random in content, is to require an impossibility. No manu- 
facturer of feather pillows could comply with such a requirement 
except by analyzing the filling of each pillow individually. Obviously 
that is an impossible task. Incidentally, it points up the dangers 
involved in attempting to reach a conclusion as to pillow content on 
the basis of testing two pillows out of a batch that may have included 
one hundred or two hundred pairs of pillows. i 

(8) Despite these facts, however, some 28 States have labeling re- 
quirements with which pillow manufacturers must comply; and the 
Federal Trade Commission, on April 26, 1951, promulgated Trade 
Practice Rules for the Feather and Down Products Industry, which 
undertake to interpret the Act and express the Cominisaion’s policy 
with respect to the practices complained of in this proceeding. Al- 
though these Rules are not binding upon the hearing examiner, they 


BURTON-DIXIE CORP. ET AL. L3aé 
1330 Decision 


should be given careful consideration in applying the law to the 
facts of this proceeding. The pertinent parts of those Rules applicable 
thereto are as follows: 


RULE 8—IDENTIFICATION AND DISCLOSURE OF KIND AND TYPE OF FILLING MATERIAL 
IN INDUSTRY PRODUCTS 


I. In the sale, offering for sale, or distribution of industry products, it is an 
unfair trade practice to misrepresent or deceptively conceal the identity of the 
kind or type of filling material contained in any of such products, or of the 
kinds or types, and proportions of each, when the filling material is a mixture 
cf more than one kind or type. Such identification and disclosure shall be made 
by tag or label securely affixed to the outside covering of each product and in 
invoices and all advertising and trade promotional literature relating to the 
product ; and when the filling material is a mixture of more than one kind or type, 
each kind and type shall either be listed in the order of its predominance by 
weight, or be listed with an accompanying disclosure of the fraction or percent- 
age by weight of the entire mixture which it represents. 

II. Identification of the kind and type of feather and down stock by use of 
any of the terms listed and defined below will be considered proper when in 
accord with the definition set forth for such terms: 


Definitions: 

(a) Down: The undercoating of waterfowl, consisting of clusters of the light, 
fluffy filaments growing from one quill point but without any quill shaft. 

(b) Down fiber: The barbs of down plumes separated from the quill points. 

(c) Waterfowl feathers: Goose feathers, duck feathers, or any mixture of 
goose and duck feathers. 

(d) Feathers (or Natural Feathers): Bird or fowl plumage having quill 
shafts and barbs and which has not been processed in any manner other than 
by washing, dusting, and sterilizing. 

(e) Quill feathers (or Quills): Wing feathers or tail feathers or any mix- 
ture of wing and tail feathers. 

(f) Crushed feathers: Feathers which have been processed by a crushing or 
curling machine which has changed the original form of the feathers without 
removing the quill. 

* * * * * = * 

(h) Feather fiber: The barbs of feathers which have been completely. sepa- 
rated from the quill shaft and any aftershaft and which are in no wise joined 
or attached to each other. 

= * * ae * 2 * 

(j) Damaged feathers: Feathers, other than crushed, chopped, or stripped, 
which are broken, damaged by insects, or otherwise materially injured. 

III. Tolerance: (a) Subject to the restrictions and limitations hereinafter 
set forth, the filling material of an industry product may be represented as being 
of but one kind or type when 85% of the weight of all filling material contained 
in the product is of the represented kind or type ;.or may be represented as being 
of a mixture of two or more kinds or types, with accompanying disclosure of a 
fraction or percentage of the weight of the entire mixture represented by each if 
the fraction or percentage shown is not at variance with the actual proportion 
of the weight of the entire mixture represented by each such kind or type by 
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more than 15% of the stated fraction or percentage. (The tolerance provided 
for in this paragraph {II is to be understood as being an allowance for error 
and as not embracing any intentional adulteration. ) 


Limitations and Restrictions 


(bv) When the filling material of an industry product is represented, directly 
or indirectly, as being wholly of down, any proportion within the tolerance per- 
centage provided for in (a) above which is not down shall consist principally 
of down fiber and/or small, light, and fluffy waterfowl feathers, shall contain 


no quill feathers, erushed feathers, or chopped feathers, and shall not contain _ 


damaged feathers, quill pith, quill fragments, trash, or any matter foreign to 
feather and down stock in excess of 2% by weight of the filling material con- 
tained in the product, or which in the aggregate exceeds 5% of such weight. 

* * * * * * * 

(c) When the filling material of an industry product is represented, directly 
or indirectly, as being wholly of a mixture of down and feathers, or of down 
and more than one kind or type of feathers, or of feathers of more than one kind 
or type, any proportion, or the aggregate of any proportions, of the filling ma- 
terial of the product at variance with the representation, but within the tol- 
erance percentage provided for in (a) above, shall not contain quill pith, quill 
fragments, trash, or any matter foreign to feather and down stock in excess of 
2% by weight of the filling material in the product or which in the aggregate 
exceed 5% of such weight; and, unless nondeceptively disclosed in the repre- 
sentation, not in excess of 5% by weight of the filling material of the product 
shall consist of crushed feathers, chopped feathers, quill feathers, or damaged 
feathers. 

Note.—It is the consensus of the industry that determination as to whether 
any representation is violative of the provisions of this Rule should be based on 
an average of the results of tests of at least two products of the same type 
when same are readily available for testing, csi ete 


The Rules further provide that samples of equal weight and size be 
drawn from at least three different locations in the product; that such 
samples be thoroughly mixed; and that a test be made of not less than 
3 grams of the mixture. Application of the law and a reasonable in- 


terpretation of these Rules to the facts of this proceeding results in 
the following : 


Conclusions : 


I. The test procedures adopted and followed by the experts who 
made the analyses of the pillow contents in this proceeding comply 
with the Trade Practice Rules. 

II. Respondents’ “Countess” pillows contain new down substantial- 
ly in the proportion indicated on the label, taking into consideration 
the 15% tolerance, and including downy fiber as down. The average 
of the four tests shows the down content of the two pillows as 85.8%. 

The downy fiber indicated in the test analyses is within the normal 


= 
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amount to be found in new down, and is properly included in the down 
content. Furthermore, the feather content of these pillows consists 
of small downy-type feathers, which, according to the testimony of 
the expert who testified in support of the complaint, improves the re- 
siliency and usefulness of the pillows. In all respects these pillows 
meet the required test. 

III. As to the pillows designated “Chatham,” which contain crushed 
chicken feathers and crushed duck quill feathers, and the pillows 
designated, respectively, “Spring” and “Keystone,” which contain 
crushed goose quill feathers and crushed turkey feathers, there is no 
reliable, probative and substantial evidence to show that there is any 
public interest either in the matter of the labeling or price-listing 
of such pillows, or in distinguishing between the various kinds of 
crushed feather content thereof. It is therefore concluded that no 
misrepresentation and no violation of the Act has been shown insofar 
as respondents’ “Chatham,” “Spring” or “Keystone” pillows are 
concerned. 

The charges with respect to respondents’ pillows not being sup- 
ported by the evidence, and there being no public interest with respect 
to the charges relating to respondents’ pillows designated “Chatham,” 
“Spring,” and “Keystone,” respectively, it is concluded that the com- 
plaint herein should be dismissed. Accordingly, 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

ON APPEAL FROM INITIAL DECISION 


By Srcresr, Commissioner: 

The complaint in this proceeding charged the respondent corpora- 
tion and its several officers with having engaged in unfair and decep- 
tive acts and practices and unfair methods of competition to the 
injury of the public and respondents’ competitors through having 
falsely represented on labels attached to their feather and down pil- 
lows the kinds or types of filling material, and percentages of each, 
contained in such pillows. The respondents filed their answer admit- 
ting the jurisdictional allegations of the complaint, as well as the use 
of the representations alleged to have been false, but denied the falsity 
thereof. By stipulation it was agreed that: 

«* * * there may be considered as part of the record in this case 
those portions of the records in the following cases, which relate to the 
feather and down industry generally, the practices in that industry, 
methods of sampling and analysis of feather and down products, 
the qualifications of and methods of analysis used by J. Davis Donovan 
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and his associates, and the qualifications of the employees of and 
methods of analysis used by United States Testing Co., it being in- 
tended to include in this stipulation all of such records except those 
portions relating specifically to the particular pillows involved therein 
and the results of their analysis: Dockets 6132, 6133, 6135, 6136, 6137, 
and 6208.” ? 

The instant case was tried before a hearing examiner of the Com- 
mission who, on December 6, 1954, filed his initial decision dismissing 
the complaint. From that initial decision counsel in support of the 
complaint has prosecuted this appeal. 

The hearing examiner found substantially as follows with regard 
‘to the industry background. There are three sources of raw feather 
supplies upon which respondents are, or have been, drawing. Those 
three sources are domestic, European, and Oriental. Use of domestic 
feathers ordinarily does not result in labeling problems but that 
source does not furnish sufficient quantities to meet industry require- 
ments. It is the practices followed in the gathering and sale of 
European and Oriental feathers, taken together with the procedures 
followed by pillow manufacturers in this country in the handling and 
processing of imported raw feathers, that have resulted in the alleged 
mislabeling in violation of Section 5 of the Federal Trade Commission 
Act which is sought to be corrected in this, and related, proceedings 
covering practically all pillow production in the industry. 

It is the custom of industry members to purchase European feathers 
on the basis of samples from which the quality and type of offerings 
are determined, through visual examination or laboratory analysis 
of the samples, by each manufacturer. All new stock is seldom avail- 
able from European markets, it being the common practice there to 
mix second-hand feathers with new. 

Oriental feathers are purchased by manufacturers through im- 
porters and commission merchants who circularize the industry on 
the basis of “offers” (without samples). A typical offer would be 
100 two-hundred-pound bales of Formosan grey goose feathers at 
90¢ a pound, 90% clean, 20% maximum of duck feathers, 5% chicken 
feathers, 3% quills, and a minimum of 30% down. Quality and type 
are determined, after purchase, by each manufacturer through visual 


2 further identified by principal respondents as: D. 6132, National Feather & Down Co. ; 
D. 6133, The L. Buchman Co., Incorporated, et al.; D. 6135, N. Sumergrade & Sons; D. 
6136, Premier Pillow Corporation, et al.; D. 6137, Northern Feather Works, Inc., et ‘ai : 
D. 6208, Sanitary Feather & Down Co., Inc. i Sn a 

N. B. Other related cases not included in this stipulation are: D. 6161, The Salisbury 
Company, et al.; D. 6188, Globe Feather & Down Company; D. 6189, Columbia Beddin 
«Company, et al. . % 
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examination or laboratory analysis of samples from 10% of the bales 
selected at random from the lot. Oriental feathers are not carefully 
sorted and a bale represented as goose feathers may, and usually does, 
contain substantial quantities of duck and chicken feathers. 

The first step in processing feathers after purchase is for the manu- 
facturer to dust, wash, sterilize, dry, and fluff them by mechanical 
means. They are then sorted into various bins or containers, custom- 
arily in lots of fifty pounds, through blowing or suction processes. 
Feathers of similar weight and specific gravity theoretically are depos- 
ited in the same bins or containers after being blown over baffles in 
the sorting. Types of pillow filling materials recognized in the 
industry in the order of their relative intrinsic value or utility are: 

(1) down—waterfowl undercoating—clusters of light, fluffy fila- 
ments attached to one quill point but without any quill shaft; 

(2) down fiber—down plumes or filaments separated from quill 
points, without any quill; 

(3) waterfowl feathers—goose, duck, or a mixture of both; 

(4) natural feathers—bird or fowl, having quill shafts and barbs; 

(5) quill feathers—wing or tail feathers, or any mixture of both; 

(6) crushed feathers—teathers, including quills, crushed or curled 
by machine; 

(7) feather fiber—feather barbs separated from quill shaft; 

(8) damaged feathers—other than crushed, chopped, or stripped, 
which are broken, damaged by insects, or otherwise materially in- 
jured. 

It is reasonably practical to segregate high percentages of the 
various types of feathers and down into appropriate classification bins 
or containers. However, feathers cannot be segregated as to type of 
fowl cr as to inferior or second-hand material. Feathers of the same 
degree of lightness, applying principles of specific gravity, will go 
over sorting machine baffles at the same time regardless of whether 
they are from waterfowl or landfowl or whether they are new or used. 
And, in each sorting bin or container, there will be some down and 
some heavier type feathers inappropriate to the particular classifica- 
tion. Further, in each sorting bin or container, the mixture will not 
consistently be of uniform content or bulk. Heavier feathers will be: 
at the bottom and downy material at the top in lesser or greater degree. 
This is true even though there be vigorous agitation of the material in 
each sorting bin or container. 

A manufacturer may fill from 1200 to 1400 patrs of pillows a day. 
In making up a pillow order the desired mixture is obtained by 
placing in each filling bin, holding up to about 400 pounds, the 
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requisite number of bags of each type of feather sufficient to produce 
from two to three hundreds pillows. 

Pillows usually are filled from two spouts fed by suction from the 
filling bin. During the filling process feathers in the filling bin are 
agitated with wooden forks when contents of the filling bin get to the 
level where that is possible. Even so, pillows filled.from the same bin 
will vary in content. At the bottom of the bin will be collected the 
heavier feathers and the greater amounts of pith, scale, and other ex- 
traneous matter. 

The record is not clear as to the exact number but it appears that 
about twenty-eight States require labeling of the filling material con- 
tent of feather and down pillows. Massachusetts seems to be the 
only State requiring labeling that permits the listing on labels of each 
' type or kind of feather and down in the order of its predominance by 
weight, rather than on a percentage by weight, of the entire mixture. 
The other States require percentage of weight labeling usually with 
a 10% tolerance for variance allowed. 

Prior to 1951 the Federal Trade Commission, upon application of the 
industry, held a trade practice conference as a result of which trade 
practice rules for the industry were formulated through the cooperative 
efforts of industry members and the Commission’s staff. The Com- 
mission approved these rules and they were promulgated April 26, 
1951, as a revision and supplementation of, and as superseding, 1932 
trade practice rules for the Feather and Down Products Industry. The 
hearing examiner’s initial decision recognizes that these rules are not 
substantive law and not binding upon him. Such rules are interpreta- 
tions of the laws administered by this Commission and express Com- 
mission policy with respect to the practices involved in this proceeding. 

The trade practice rules, in pertinent part, provide substantially as 
follows. It is an unfair practice to misrepresent or conceal identity of 
the kind or type of feather or down, and proportions of each, when 
pillow filling material is a mixture of more than one kind or type. 
Identification and disclosure is required to be made by tag or label as 
well as on invoices and all advertising and trade promotional literature. 
The rules permit listing each kind or type in order of its predominance 
by weight or by fraction or percentage by weight of the entire mixture. 
The rules define the kinds and type of feather and down stock in terms 
substantially as outlined above. They provide that a pillow may be 
represented as being filled with one kind or type of filling material 
when 85% of all such material contained therein is of the represented 
kind or type or that the filling material may be represented as a mix- 
ture of kinds or types with accompanying disclosure of the percentage 
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by weight of the entire mixture represented by each if the percentage 
shown: 


“is not at variance with the actual proportion of the weight of the 
entire mixture represented by each such kind or type by more than 
15% of the stated * * * percentage.” (Italics supplied.) 


The rules parenthetically state that this tolerance is to allow for 
error and not for any intentional adulteration. 

By way of limitation, or restriction, the rules provide that: 

(a) When a pillow is represented as all down, any proportion of 
the 15% tolerance which is not down shall consist principally of down: 
fiber and/or small, light, and fluffy waterfowl feathers and that the 
15% tolerance shall not contain in excess of 2% each, or 5% in the 
aggregate, of damaged feathers, quill pith, quill fragments, trash or 
foreign material. 

(6) When a pillow is represented as a mixture of down and feathers, 
or as a mixture of feathers, any proportion, or aggregate of propor- 
tions of the filling material at variance with the representation, 
but within the 15% tolerance, shall not contain in excess of 2% each, or 
5% in the aggregate, of quill pith, quill fragments, trash or foreign 
material. It is further provided with regard to:mixed filling mate- 
rials that, unless disclosed, not more than 5% thereof shall consist. of 
crushed, chopped, quill, or damaged feathers. 

Finally, the rules provide that, in testing feather and down content 
of pillows, samples of equal weight and size shall be drawn from three 
locations in each pillow, that the samples shall be thoroughly mixed 
and that not less than three grams of the resulting mixtures shall be 
tested. At least two pillows of the same type are required to be tested 
separately with the conclusions to be drawn therefrom to be based on 
an average of the test results. 

As previously indicated, it was stipulated that the qualifications of 
expert witnesses appearing in support of the complaint and in opposi- 
tion thereto in other related cases, where such qualifications appeared 
as a matter of record in each, would be considered as part of the record 
in the instant case. From the composite record resulting, the follow- 
ing facts with regard to qualifications of the two expert witnesses 
appearing herein are established. 

The expert called in support of the complaint testified that he has 
been employed by the State of Maryland, Department of Health, since 
1916 in various capacities and that he has been Chief, Division of 
Bedding and Upholstery since June of 1924. When he started in 
charge of bedding and upholstery, in 1924, he had to do all inspecting, 
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sampling and testing of materials. He has, therefore, had practical 
experience in each of those categories. His staff now consists of a 
secretary, two inspectors, and two qualified analytical chemists. His 
office has made thousands of feather analyses. The record also dis- 
closes that he is widely acquainted with the manufacturing processes 
in the industry and that he has been in every plant processing feather 
and down in the eastern part of the United States, except one, includ- 
ing the plant of respondents herein and plants of respondents in re- 
lated cases. He is familiar with the processes of separation of 
feathers in the raw state into various grades and testified he had seen 
it done in every plant but one in the eastern United States. 

The expert called as a witness for respondents testified that he has 
been employed by the United States Testing Company, Inc., since 
September 1948, and that he worked for the company in the summers 
of 1942 and 1943. He graduated from Seton Hall College with a 
degree in chemistry in 1953. At the time of his testimony he had made 
or supervised about 100 analyses or tests of feather samples since his 
graduation in 1953. He also testified that he has been testing pillows 
for about five years. Both he and his brother are directly responsible 
to the manager of the textile department. His brother is supervisor 
of the dye laboratory and the witness works under him “as more or 
less an assistant supervisor.” The United States Testing Laboratory 
started out primarily as a silk testing house and now has engineering, 
electronic and psychometric departments as well as textile, chemical, 
biological, and bacteriological laboratories employing about 500 peo- 
ple. Feather testing is but a relatively small part of the company’s 
over-all activities. 

The record discloses that the witness in support of the complaint 
customarily followed the sampling and testing procedure contemplated 
in the trade practice rules mentioned above and that that method 
generally is approved by all States with labeling laws. Unopened 
pillows (with seams intact) in condition similar to when placed for 
sale in retail stores were delivered by a member of the Commission’s 
staff to a chemist-analyst in the witness’ office. The labels thereon 
were initialed and dated by the recipient. The pillows were then 
turned over to two laboratory chemists “with instructions to be par- 
ticularly careful because * * * [these were] cases which might come 
up for hearing at a later date.” In each other’s presence a single 
ee anere BE Sef coh submitted for sampling. This had 

e witness’ office for thirty years. The chemist 


who was to make the analysis then drew a sample from each pillow 
as follows: 
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“A handful [of about three grams] was taken from the portion of 
the pillow nearest to the opening, placed in a cardboard box about 
three times the size of an ordinary shoe box; a second handful was 
taken from about the middle of the article, and a third handful was 
taken from the end of the article opposite to the opening. These three 
handfuls were then thoroughly agigated (sic) and a sample weighing 
approximately three grams was drawn [in pinches] from different 
portions of the box in which the three samples had been placed.” 

The sample thus obtained, the feathers, down, etc., was placed upon 
a wooden tray with three glass sides to prevent dissemination of the 
sample by air currents, the side towards the analyst being open. The 
sample was picked apart manually, tweezers with ivory tips being 
utilized to avoid the effect of static electricity and the various types of 
feathers and down were placed in glass beakers. The pith, quill 
scales and any miscellaneous material similarly were separated. Hach 
feather was picked out individually with nothing else adhering to it. 
The analysts by training and experience were qualified to determine 
the characteristics of those feathers. Where characteristics of a 
feather were inconclusive, microscopic examination was utilized to 
place it in the proper category. Material in each beaker was then 
examined by the witness and by two inspectors, all three of whom 
agreed that the beaker with down contained nothing but down, the 
goose feather beaker nothing but goose feathers, etc. Each separation 
took from four to five hours and the witness testified that while the 
separation is a slow procedure, it is not difficult. The contents of each 
beaker were then weighed on a chain-o-matic scale and weight per- 
centages calculated. All five employees in the department usually 
looked at each sample after separation and, in most instances, all five 
initialed analyses reports indicating their approval of the separation 
and of the approximation of percentages stated therein. 

Reports and physical exhibits on each pillow were then prepared 
and. sent by the witness to the Commission and subsequently intro- 
duced in evidence. While the witness was “not present at all times 
when all of these procedures were followed through,” the record 
clearly establishes that the testing and analyses were performed 
strictly according to his directions and under his direct supervision. 

Respondents’ witness testified that he analyzed contents of the pil- 
lows from the standpoint of percentages as well as quality and that 
with regard to tests made by him they were performed on samples 
delivered to him by respondents in sealed containers. The samples 
consisted of feathers and down removed from each pillow from open- 
ings, or slits, made in the seam on each of three sides of each pillow. 
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The samples were removed from the pillows and placed in the sealed 
containers for delivery to the United States Testing Laboratories 
by respondents. The removal was accomplished by a representative 
of respondents before the hearing examiner and in the presence of 
counsel for both sides. 

The method generally utilized by this witness in analyzing samples 
was described by him on the record as follows. The contents of each 
sealed container were emptied into a large cardboard carton and 
thoroughly mixed. Aliquot portions of the material were then 
drawn by him from the four corners and center of the carton to obtain 
as representative a sample as possible. The resulting samples weighed 
between 3 and 5 grams. He-then gave the samples to the “young 
lady” employed in his office. He stated that she then: 

“* * * weighs these on an analytical balance to four place ac- 
curacy, calculates the percentage and returns the paper to me. I 
check her figures and calculations to be sure they are proper, examine 
the portions which she returns, and then write up the report. * * * we 
examined them visually and tried to establish the type of feather or 
down just by visual examination.” 

In the instant case the witness testified that portions of the materials 
being tested were examined microscopically to ascertain definitely the 
iype of feathers or down which had not been done previously. 

On the basis of professional qualifications and experience and by 
comparing testing techniques, the Commission has weighed the expert 
testimony and evidence and is constrained to adopt as determinative 
of the questions herein the results of the tests performed under the 
witness in support of the complaint. 

Respondents herein label their pillows designated “Countess” as 


ALL NEW MATERIAL consisting of Down. 


Two of these pillows were analyzed by the two expert witnesses 
appearing in support of and in opposition to the complaint. The 
results of the test conducted by the witness in support of the complaint 
disclosed one “Countess” pillow as containing but 82.2% of down and 
the other but 80.3% of down, with the balance accounted for by 
feather (small downy type), fibers, pith and scale. This was clearly 
outside the 15% tolerance limit contemplated by the rules. Respond- 
ents’ expert found these pillows to contain 86.2% down and 90.7% 
down, respectively. In arriving at these results he failed to differ- 
entiate between down fiber content and down. The record is clear 
that down and down fiber have different physical characteristics. 
Moreover, the trade practice conference rules, representing the judg- 
ment of the Commission and the industry jointly as to the unfairness 
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of the practices described in them, expressly provide that down fiber 
shall be included in the 15% tolerance allowance. The witness in 
support of the complaint, in his analysis of respondents’ pillows repre- 
sented as “down,” did not include down fiber in computing the per- 
centage of down content. And in a related case he testified in response 
to a direct question from the hearing examiner as follows: 

“Hearing Hxaminer Cox. Under their [trade practice] rules, then, I cannot 
consider any of this downy fiber as being down? 


The Witness. That is the way I interpret their rules. 

* * * * * * 

That is my interpretation of their rules. They are the Commission’s rules, and 
I think they can make their own interpretation of them. 

The hearing examiner, however, in his initial decision included 
downy fiber as down, and in computing the average of the four tests 
conducted by both experts computed the average down content for 
the two “Countess” pillows to be 85.8%. He concluded that these 
pillows, therefore, met the required test. In so doing, he found that 
the test procedures adopted and followed by both experts complied 
with the trade practice rules. The evidence is conflicting on whether 
down fiber should, as a practical matter, be included with down. We 
resolve that conflict by concluding that the trade practice rule pro- 
viding that down fiber should not be included as down takes prece- 
dence; that the respondents’ expert did not comply with those rules 
in making his analysis and that the hearing examiner was in error 
when he included downy fiber to arrive at the computed average of 
down content he did. We recognize that the record discloses the 
difficulties inherent in the mechanical processes of the industry in 
separating downy fiber and down, but we must give effect to the toler- 
ance permitted under industry rules and emphasize that that tolerance, 
in our opinion, is adequate to allow for unavoidable error. In this 
connection we refer to the fact that on direct examination the witness 
in support of the complaint testified as to down pillows as follows: 

Q. Is it your opinion, * * *, that in the filling of down pillows that the 
filling mixture or the filling content can be controlled to fall within a 15% 
tolerance : 

A. I think the experiments I have conducted will show that they can be con- 
ircolled within the 15% tolerance. 


Also, the record shows that most of the twenty-eight States pro- 
vide only for a 10% tolerance as compared to the more liberal 15% 
tolerance fraction set up in the trade practice rules here applicable. 
The record does not disclose that industry members have had any 
difficulty in meeting the State requirements. 
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Respondents also represent that their pillows designated “Chatham” 


are: 
ALL NEW MATERIAL consisting of 50% Crushed 
Chicken Feathers 50% Crushed Duck Quill Feathers 


and pillows designated “Spring” and “Keystone” are: 
ALL NEW MATERIAL consisting of 50% Crushed Goose 
Quill Feathers 50% Crushed Turkey Feathers. 

At to the “Spring” and “Keystone” pillows, the respondents’ expert 
made no analysis and testified he had written respondents to the effect 
that he did not feel accurate results could be given as to two of the 
samples and that “ * * * we have attempted to analyze them and 
have issued reports on crushed feathers in the past, but we do not feel 
it is an accurate report because the crushed material is just what it is, 
it is crushed material and quite hard to separate.” He stated his: 
opinion to be that analysis of crushed feathers would be so inaccurate 
as to be without value. 

The witness in support of the complaint’s analysis of two “Chatham” 
pillows disclosed that they contained for the first pillow 63.7% crushed 
chicken feathers, 20.1% crushed duck feathers and for the second pi- 
low 48.8% crushed feathers and 38.7% crushed duck feathers. The 
hearing examiner mistakenly found that the respondents’ expert an- 
alyzed a sample from the first Chatham pillow only and arrived at 
45.8% crushed duck feathers and 48.0% crushed chicken feathers. 

The analysis made by the witness in support of the complaint of a 
“Spring” pillow showed 40.4% crushed turkey feathers and no crushed 
goose feathers, fibers or quill present at all. His analysis of a “Key- 
stone” pillow revealed 46.3% crushed turkey feathers and 15.87% 
crushed goose feathers. The respondents’ witness made no analysis 
of the “Spring” and “Keystone” pillows. Actually the analysis to 
which the hearing examiner had reference was made by the Com- 
mission’s witness and is in analysis of a third “Chatham” pillow. The 
respondents’ witness, therefore, appears to have made no tests at all 
of crushed feather pillows. The uncontroverted analysis, therefore, 
disclosed that the two “Chatham” pillows represented as containing 
50% crushed duck quill feathers actually contained 20% and 38.7% 
of crushed duck quill feathers, substantially less than the amount of 
that type feather required with full tolerance. The “Spring” and 
“Keystone” pillows clearly are mislabeled insofar as their crushed 
goose quill feather content is concerned, the one “Spring” containing 
no trace of goose feathers whatever, and the other containing only 
15.8% goose feathers. . 
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The hearing examiner found that the crushing or curling process is a 
mechanical means of giving a twist or curl to a certain type of feathers 
to increase resiliency and to prevent matting, thus improving pillow 
quality. He further found that the method involves the placing of 
alternate quantities of different types of feathers from their separate 
containers into the cropper of the curling or crushing machine; that, 
because of the nature of the types of feathers used in this process, they 
frequently appear in pillows being filled as lumps or slugs without 
ever being separated or mixed; that a crushed feather pillow is the 
cheapest industry product; that in the minds of the public there is very 
little distinction among the various kinds of crushed feathers, whether 
goose, duck, chicken, or turkey; and that, as to utility, crushed land- 
fowl feathers are better than crushed waterfowl feathers, with crushed 
turkey being considered better than crushed chicken feathers. He con- 
cluded also that: “It is impossible to separate and analyze crushed 
feathers accurately.” 

As to pillows represented as containing crushed feathers the hearing 
examiner found no reliable, probative, and substantial evidence to show 
any public interest either in the matter of labeling or price-listing, or 
in distinguishing between the various kinds of crushed feather content; 
that, therefore, there had not been shown any violation of the act 
through misrepresentation insofar as respondents’ “Chatham,” 
“Spring” or “Keystone” pillows are concerned. The charges, in his 
opinion, not being supported by the evidence and there being no public 
interest, the hearing examiner dismissed the complaint herein. 

The record shows without a doubt that there is a difference in public 
preference as between landfowl and waterfowl feathers and that the 
preference decidedly is for waterfowl—“goose feathers and goose down 
are very decidedly preferred by consumers.” In similar vein the wit- 
ness in support of the complaint, testifying as to whether one type of 
crushed feather is better than another, stated that: 

“Tt depends entirely on whether the customer decides he likes, de- 
sires a hard pillow or a soft pillow. Crushed turkey and chicken 
feathers produce a softer filling material than crushed goose and duck 
quills; and the medium pillow, between hard and soft, would be one — 
that contained both chicken or turkey and goose and duck quills.” 

There has been no showing here that the public has any different 
feeling or preference as to utility when feathers are crushed. Having 
a preference for waterfowl feathers, they are entitled, when they see 
50% crushed goose or other waterfowl on a pillow label, to get what 
they intend to purchase. 
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The corporate respondent’s vice president, when asked how a retail 
purchaser selected its pillows testified as follows: 

“Most good shoppers, when they go in to buy a down or a down 
and feather pillow, usually pick up the pillow, and the first thing they 
do is to pick it up to see how much it weighs. Any good shopper, any 
good housewife, knows that the pillow is the right pillow if it isa light 
pillow and well filled and it isn’t dirty and has no odor; it is a good 
pillow. She usually does that first. 

“Then she will usually look at the law label to find out what it con- 
tains. But she usually picks it wp, weighs it, puts it on the counter, 
presses her hands on it, sees how fast is comes back, what resiliency 
there is, what buoyancy it has, feels of the feathers in it, and then 
she looks at the label.” 

The evidence discloses that crushed feather pillows are the cheapest 
in the trade. As a matter of fact, this witness testified that as to 
-crushed feather pillows— 

“They are mostly sold to the poor families who cannot afford a 


4 


high priced pillow, and then to a large extent to summer hotels, motels, 


lodging houses, and the like.” 

We conclude that the evidence herein is reliable, probative, and 
substantial as to consumer preference for waterfowl] feathers; that 
that preference can be assumed to carry over to crushed feathers; that 
from the standpoint of utility there are distinct advantages and dif- 
ferences as between different types or kinds of crushed feathers and 
that while there may be no significant difference in price as between 
crushed waterfowl feathers and crushed landfowl feathers there is a 
significant difference in utility and the pillow buyer is entitled to get 
what the label represents the contents to be. Insofar as purchasers of 
pillows are concerned, we see no justification for recognizing any dif- 
ferent standards or requirements to be observed with respect to pur- 
chasers at the lower end of the economic ladder than those observed 
with respect to purchasers at the upper end. 

To the extent that the findings of fact contained in the hearing 
examiner’s initial decision are not inconsistent with the views ex- 
pressed herein and in the Commission’s opinion in the matter of 
Bernard H. Sumergrade and Harry Sumergrade, copartners, trading 
as N. Sumergrade & Sons, Docket No. 6135, such findings are affirmed. 
The conclusion and order dismissing the complaint as contained in the 
initial decision are reversed. 


FINAL ORDER 


Counsel in support of the complaint having filed an appeal from 
the hearing examiner’s initial decision dimissing the complaint in this 


—— 
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proceeding ; and the Commission having rendered its decision affirming 
in part ASS findings of fact contained in the initial decision, but re- 
versing the conclusions and order contained therein: 

It a ordered, That the respondents, Burton-Dixie Corporation, a 
corporation, gual John G. Sevick, A. T. Burton, George S. Knott, 
Oscar D. Wiley, and Ira W. ey we individually and as officers of 
said corporation, and their representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of feat lial and down 
products, do forthwith cease and desist from Abie ae re in any 
manner, or by any means, directly or by implication, the identity of 
the kind or type of filling material contained in any such products, or 
of the kinds or types, ahr proportions of each, when the filling material 
is a mixture of more than one kind or type. 

It is further ordered, That said respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with the foregoing order to cease and desist. 

It ts further ordered, That the goiip laine herein be, and it sereee 
is, dismissed. as to Georie W. Gartz, deceased. 
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In THE MATTER OF 


BERNARD H. SUMERGRADE ET AL. TRADING AS 
N. SUMERGRADE & SONS 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6135. Complaint, Oct. 28, 1953—Decision, June 30, 1955 


Order requiring manufacturers in New York City to cease misrepresenting the 
down and feather content of their pillows on labels affixed thereto or 
otherwise. 

Mr. Ames W. Williams for the Commission. 
Lowenstein, Pitcher, Spence, Hotchkiss, Amann & Parr, of New 

York City, for respondents. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The complaint charges that the respondents have violated the pro- 
visions of the Federal Trade Commission Act by misrepresenting the 


contents of feather pillows which they manufacture and distribute in 


commerce. 

After the filing of an answer, hearings were held, in which testi- 
mony and other evidence was presented, duly recorded and filed in 
the office of the Commission. By stipulation all the evidence in the 
companion feather cases was made a part of the record in this case, 
except so far as such evidence relates exclusively to the identification, 
contents and analyses of the feather samples in each of those cases.* 
Proposed findings of fact, conclusions and order have been submitted 
by counsel, On the basis of the entire record, the following findings 
of fact are made: 

1. Respondent, N. Sumergrade & Sons, is a limited partnership 
organized under the laws of the State of New York, consisting of 
three general partners, Saul R. Sumergrade, respondent Bernard H. 
Sumergrade, and respondent Harry Sumergrade. No objection was 
raised to amendment of the complaint to include Saul R. Sumergrade 
as a party respondent. Such amendment was allowed, and he will 
herein be treated and considered as a party respondent. There are, 


1The companion feather cases are: Docket 6182, National Feather & Down Company ; 
Docket 6133, The L. Buchman Co., Ine., et al.; Docket 6134, Burton-Dixie Corp., et al. ; 
Docket 6135, N. Sumergrade & Sons, et al.; Docket 6137, Northern Feather Works, Inc., 
et al.; Docket 6161, The Salisbury Co., et al.; Docket 6188, Globe Feather & Down Co., 
et al. ; and Docket 6208, Sanitary Feather & Down Co., Inc., et al. 
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in addition, limited partners in the nature of trusts of which the gen- 
eral partners are trustees and other members of the Sumergrade 
family are beneficiaries. These limited partners are not included as 
respondents in this proceeding. 

Respondents Bernard H. Sumergrade, Harry Sumergrade and Saul 
R. Sumergrade are copartners trading as N. Sumergrade & Sons, with 
their office and principal place of business located at 191 Cypress 
Avenue, New York 54, New York. 

2. Respondents are now, and for more than one year last past have 
been, engaged in the manufacture of feather pillows and other feather 
and down products, which they sell to dealers for resale to the general 
public, and have caused and now cause their said products, when 
sold, to be transported from their place of business to purchasers 
thereof located in various other States of the United States. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said down and feather products, in 
commerce, among and between the various States of the United 
States. 

3. In the course nd conduct of their aforesaid business, respondents 
are now, and have been, in substantial competition in commerce with 
other partiehips and with corporations, firms and individuals en- 
gaged in the sale and distribution of feather and down products, 
including pillows. 

4, In the course and conduct of their aforesaid business, respondents 
have caused labels to be affixed to certain of their pillows purporting 
to state and set out the kinds or types and proportions thereof of 
filling material contained therein, and have similarly identified in 
invoices the composition of such filling material. On these labels and 
invoices, respondents have made representations with respect to their 
pillows designated “King,” as follows: 


New—50% White Goose Down, 
50% White Goose Feathers, 


and with respect to their pillows designated “Ajax,” 
New—20% Goose Down, 
80% Goose Feathers, 
and with respect to their pillows designated “Dayton,” 


New—50% Down, 
50% Duck Feathers. 
5. Through the use of the aforesaid statements appearing on the 
labels affixed to said pillows and on invoices therefor, respondents 
have represented that the filling material in the pillows designated 
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“King” is composed of 50% new white goose down and 50% new white 
goose feathers; that the filling material in the pillows designated 
“Ajax” is composed of 20% new goose down and 80% \new goose 
feathers: and that the filling material in the pillows designated 
“Dayton” is composed of 50% new down and 50% new duck feathers. 

6. Two pillows of each of the above-mentioned designations were 
procured by a representative of the Commission at the same time from 
the same retail dealer, and were introduced in evidence. The contents: 
of these pillows were analyzed by an expert for the Commission and 
by an expert for the respondents. The analyses showed as follows: 


Pillows designated “King” 
Pillow 1 Pillow 2 
(by weight) (by weight) 


By the Commission’s expert: Percent Percent 
White goose feathers_____-_---------------------- 70.6 69. 6 
Second-hand goose feathers_____------------------ 4.8 8.0 
Dowie tous Ral oR AO) ee a ee nen 20. 2 18. 0 
Chicken feathers $2 Stu oe aes see ee ee 1.4 1.0 
TR 1p ee ee a eee sual ia 
Pithsandsscale 44225) 84 Spe, bee ee 2.3 at 

Grams Grams 
AINOUM be DIAL V ZOO 2 Se a ee ee a ee 5. 085 3. 3661. 

By respondents’ expert: Percent Percent 
SOP FN ak CNG Ha eeu) Same Ae paper eal Leu ds diese tape te ee AS 68. 4 82.8 
MEER Ret Ok GEVOL Sa aa a ee ce 15.0 - None 
Down and downy-type feathers____-_-__-----------~ 15.2 15. 6 
Waste: 06/0 2st ad. Rl sek Bee eae es 1.4 1.6 


Pillows designated “Ajax” 
Pillow 1 ~~ Pillow 2 


51 (by weight) (by weight) 
By the Commission’s expert: Percent 


Percent 
GOOKG TOALNOIS » =e i ee gee et 12,.2 14. 0: 
Duck teathers_..-——_--- -—- See eee 79.5 74. 5. 
DOW eee ae eee 4.4 5.0 
Main ersaee es ae eee ek a a PP a ci 1.8 ° 2. 8 
Pithrandvecalienos 6 2¢s_ of Je ee eee 2.1 Sat 
Grams Grams 
Amount analyzed=.<u:— 22 okecth eee 4.1535 4, 742: 
By respondents’ expert: Percent —_ Percent 
Goose feathersstcot li) duct) copes hh See lee 86.8 None 
Duck feathers....._.2-25 hte ee ee oe ee 8.6 94. 7 
Tio Witten ea ee ee un ee 2.5 2.5 
Woastes2i+ asereeusule ens De BOSS ase 2.1 2.8 


It will be noted that there is a wide divergence as to goose and duck 
feathers in these two analyses. 
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Pillow 1 Pillow 2 
(by weight) (by weight) 


By the Commission’s expert: Percent Percent 
Ducks feathers seals ee i et ee ed pee Bs 71.5 76.8 
Obick ene lent MGre= Were 5. 52252 2 ee 6.5 3.6 
Necong-nand Leathers==. . oe 8 oe 1.9 None 
yy se eee See eRe ree ee ke ee 17.3 13.3 
Jiblopeyacy eka Pe = a Ee ees Oe Pe ee .4 psi t 
ith and sscaled A 1 Seo oG Yih port phe oe et) ea 2.4 4.2 

Grams Grams 
PAITIGOUI ESTE LY BOC. a epee a ergs 3. 4588 3. TST 

By respondents’ expert: Percent Percent 
GooseRterthiers Ss sien ae AS Se ee a eee 83. 5 None 
mca fed thers aisles Fae ee ad iawen y. alia pice Laas None 87.1 
Gwe = 29 ote sei Bm ere se Bete rok ot ee bons 15. 2 10.3 
VETS oe i ee ee . a 1.3 2.6 


7. In determining whether or not the representations as to the pillow 
contents are false within the meaning of the Act, it is helpful to have 
an understanding of the manufacturing methods used in the feather 
industry. 

(1) Im general, three sources of feather supplies are or have been 
available: 

(a) The American Source 


First, there are the domestic feathers, which ordinarily are properly 
labeled, but are not available in sufficient quantities to meet the indus- 
try’s requirements. 


(b) The European Source 


Second, there is the European source of supply from which feathers 
are procured, but from this source it is impossible to get unadultered, 
new stock, because of a common practice of mixing second-hand 
feathers with new. European feathers are purchased on the basis of 
samples, and each manufacturer must judge from these samples the 
quality and type of feathers available to him. 


(c) The Oriental Source 


The third source is the Orient, from which adequate supplies may 
be had; but in the Orient there is no careful sorting, and a bale of 
feathers purchased as goose feathers may contain substantial quan- 
tities of duck or chicken feathers. These feathers are usually pur- 
chased through importers and commission merchants who submit of- 
fers to manufacturers. A typical offer will show as available for 
purchase by respondents or other pillow manufacturers 100 bales of 
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200 pounds each at 90¢ per pound, the feathers being Formosan grey 
goose feathers, 90% clean, maximum 20% duck feathers, 5% chicken 
feathers 3% quills, minimum 30% down. Oriental feathers are pur- 
chased on the basis of these representations, without sampling. 

(2) After raw feathers are procured by the manufacturer they 
are thoroughly washed, dried and fluffed up. Then they are sorted 
by means of a machine which separates the various constituents of the 
feather bulk by a blowing or suction process. The feathers are put 
through the sorting machine in lots of fifty pounds. The down, being 
lighter, is more readily blown over the batftle in the sorting machine, 
and passes into its particular bin or container. Then follow the 
downy-type feathers, and the various other feathers, in appropriate 
classifications according to weight or specific gravity, each into a 
specially prepared container. By this process it is reasonably practi- 
cal to segregate a high percentage of down, but in down, as in the 
other classifications, there are always some feathers which are inap- 
propriate to the particular classification. In the downy-type feather 
receptacle will be some pure down and some heavier-type feathers. 
Similar discrepancies will occur in each of the other classifications. 
It is impossible to separate feathers according to type of fowl or to 
remove inferior or second-hand feathers. The only possible separa- 
tions are those which can be obtained by the application of the prin- 
ciples of specific gravity. Feathers of the same degree of lightness 
will go over the baffle at the same time, irrespective of the kind of 
fowl from which they may have been plucked, or whether they are 
new or used. 

(3) The down and feathers thus sorted and placed in separate con- 
tainers have no uniformity or homogeneity; the heavier feathers will 
be at the bottom, the down at the top of each container. Although 
there be a vigorous agitation of the feathers and down in a storage 
bin, the resulting mixture will at no time be of uniform content 
throughout, and no mixture of feathers and down is or will remain 
uniform or constant throughout its bulk. When a pillow order is 
to be made up, the manufacturer puts into the filling bin the number 
of bags of each type of feather requisite to obtain the desired mixture. 
The filling bins usually are approximately 5 x 10 x 12 feet in size, 
and hold up to 350 or 400 pounds of feathers. Two or three hundred 
pairs of pillows may be filled out of one mixture, and it is not unusual 
for a manufacturer to fill from twelve to fourteen hundred pairs of 
pillows during a day. 

(4) During the filling process, the feathers are agitated by means 
of wooden forks, and the pillows are filled by suction. The propor- 
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tion of down and feathers that go into each pillow depends partly, 
of course, upon the filling-bin mixture, but also to a large extent upon 
what part of the bin the filling suction reaches. Even with the exer- 
cise of the greatest care, pillows filled from the same bin will vary 
in content. Those being filled from the bottom of the bin will con- 
tain the heavier feathers, and the greater amounts of pith, scale, and 
other extraneous matter. The exact amount or proportion of down 
and feathers going into any particular pillow cannot be controlled 
by mechanical means. The expert: whose testimony was presented in 
support of the complaint stated that the contents of pillows filled 
from the same bin will vary as much as 30%; that the same per- 
centage will not be found in any two pillows; that the mixture in each 
pillow will vary from the mixture in the filling bin; that if any one 
pillow should contain exactly the same percentage of feathers and 
down as that originally placed in the filling bin, it would be pure 
accident; and that the closest practical indication of the contents of 
a pillow product of a manufacturer and the correctness of its labeling 
will result if several different pillows are sampled, preferably pillows 
obtained at diflerent times and places. 

(5) The same difficulties arise in analyzing the contents of a single 
pillow. Except by pure accident, no two samples will have the same 
content; so there is no sure or positive method of measuring the con- 
tents of feather pillows with scientific accuracy, other than by taking 
all of the content out of the pillow and separating it into its com- 
ponent elements, then weighing each element. Such a process is so 
completely impractical that, usually, a test is made by opening the 
pillow-ticking and taking samples from three different portions of 
the pillow. These samples are thoroughly mixed and a smaller test- 
ing sample, of which the analysis is to be made, is taken from this 
mixture. The expert who testified in support of the complaint selected 
three samples from the opening by inserting his hand and reaching 
to different portions of the pillow. Samples selected by the respond- 
ents were obtained by taking a small quantity of feathers from each 
of three openings in each pillow. The hearing examiner was present 
when respondents’ samples were taken. As each opening was made 
in the pillow-ticking, some down escaped, and as each withdrawal 
was made, more down escaped before the sample could be enclosed in 
a container; while the feathers, being heavier and bulkier, were easier 
to retain. .No sample can be exactly representative of the original 
content of the pillow, just as the content of no one pillow can be exactly 
representative of the original mixture in the filling bin. The average 
sample for analysis weighed approximately 3 grams, representing be- 


i 
1358 FEDERAL TRADE COMMISSION DECISIONS 


Decision 51 FANE. 


tween 1, and 14 of 1% of the contents of a pillow, and the appearance 
of a single heavy feather in a sample of this size would make as much 
as 4% difference in the final result. This method is far from satis- 
factory, and the resulting percentages are not conclusive. 

(6) The crushing or curling process is a manner of giving a twist 
or curl to landfowl feathers, such as chicken and turkey, to increase 
their resiliency and tend to prevent their matting, and thus improve 
their quality for use as pillow-filling material. The same process is 
applied to waterfowl quill feathers (that is, feathers from the wings 
and tails of ducks and geese), which otherwise would not be suitable 
for pillow-filling material. A considerable amount of fiber, pith and 
scale result from the crushing, and are carried over into the filling 
mixture. As to utility, crushed landfowl feathers are better than 
crushed waterfowl feathers, and crushed turkey feathers are better 
than crushed chicken feathers. 

The mixture of crushed feathers is made by weighing out the proper 
proportions of the various kinds of crushed feathers that are to be 
mixed, and taking alternate handfuls of feathers from the separate 
containers and throwing these into the hopper of the curling or crush- 
ing machine. Because of the nature of these larger feathers, they fre- 
quently go through the hopper in lumps, so that it is impossible to 
get a mixture with any degree of homogeneity. Despite agitation in 
mixing, slugs of chicken or turkey feathers and slugs of quill feathers 
will get into the pillows without ever being separated or mixed. The 
label “Crushed Feathers,” showing the types of feathers used, can 
indicate no more than that the mixture was made from the types or 
kinds of feathers stated on the label. 

It is impossible to separate and analyze crushed feathers accurately. 
A pillow filled with crushed feathers is the cheapest product of the 
industry, and in the minds of the general public, there is very little 
distinction among the various kinds of crushed feathers, whether goose, 
duck, chicken, or turkey. The expert who testified in support of the 
complaint indicated that pillows filled with crushed feathers are the 
least desirable of all pillows, and are the lowest class of pillows on the 
market. In his opinion, it is impractical to attempt to distinguish 
between the various types of crushed feathers in any batch of such 
pillows, and he suggested during the course of his tests for the Com- 
mission that no further pillows filled with crushed feathers be sent 
to him for analysis. 3 

(7) On the basis of the foregoing, the conclusion is inescapable that 
as a practical matter, the contents of feather pillows cannot be ac- 
curately labeled. In fact, to require accurate labeling as to content, of . 
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a product such as feather pillows, which, by nature, vary constantly 
and at random in content, is to require an impossibility. No manu- 
facturer of feather pillows could comply with such a requirement ex- 
cept by analyzing the filling of each pillow individually. Obviously 
that is an impossible task. Incidentally, it points up the dangers in- 
volved in attempting to reach a conclusion as to pillow content on the 
basis of testing two pillows out of a batch that may have included one 
hundred or two hundred pairs of pillows. 

(8) Despite these facts, however, some 28 States have labeling 
requirements with which pillow manufacturers must comply; and the 
Federal Trade Commission, on April 26, 1951, promulgated Trade 
Practice Rules for the Feather and Down Products Industry, which 
undertake to interpret the Act and express the Commission’s policy 
with respect to the practices complained of in this proceeding. Al- 
though these Rules are not binding upon the hearing examiner, they 
should be given careful consideration in applying the law to the facts 
of this proceeding. The pertinent parts of those Rules applicable 
thereto are as follows: 


RULE 3—IDENTIFICATION AND DISCLOSURE OF KIND AND TYPE OF FILLING MATERIAL 
IN INDUSTRY PRODUCTS 


I, In the sale, offering for sale, or distribution of industry products, it is an 
unfair trade practice to misrepresent or deceptively conceal the identity of the 
kind or type of filling material contained in any of such products, or of the kinds or 
types, and proportions of each, when the filling material is a mixture of more 
than one kind or type. Such identification and disclosure shall be made by tag 
or label securely affixed to the outside covering of each product and in invoices and 
all advertising and trade promotional literature relating to the product ; and when 
the filling material is a mixture of more than one kind or type, each kind and 
type shall either be listed in the order of its predominance by weight, or be 
listed with an accompanying disclosure of the fraction or percentage by weight of 
the:entire mixture which it represents. 

EI. Identification of the kind and type of feather and down stock by use of any 
of the terms listed and defined below will be considered proper when in accord 
with the definition set forth for such term: 


Definitions: 

(a) Down: The undercoating of waterfowl, consisting of clusters of the light, 
fluffy filaments growing from one quill point but without any quill shaft. 

(b) Down fiber: The barbs of down plumes separated from the quill points. 

(c) Waterfowl feathers: Goose feathers, duck feathers, or any mixture of 
goose and duck feathers. 

(d) Feathers (or Natural Feathers) : Bird or fowl plumage having quill shafts 
and barbs and which has not been rrocessed in any manner other than by washing, 
dusting, and sterilizing. 

(e) Quill feathers (or Quills): Wing feathers or tail feathers or any mixture 


of wing and tail feathers. 
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(f) Crushed feathers: Feathers which have been processed by a crushing or 
curling machine which has changed the original form of the feathers without 
removing the quill. 

* * * * s * s 

(h) Feather fiber: The barbs of feathers which have been completely sep- 
arated from the quill shaft and any aftershaft and which are in nowise joined 
or attached to each other. 

* * * * * * e 

(j) Damaged feathers: Feathers, other than crushed, chopped, or stripped, 
which are broken, damaged by insects, or otherwise materially injured. 

Ill. Tolerance: (a) Subject to the restrictions and limitations hereinafter set 
forth, the filling material of an industry product may be represented as being of 

* but one kind or type when 85% of the weight of all filling material contained in 
the product is of the represented kind or type; or may be represented as being 
of a mixture of two or more kinds or types with accompanying disclosure of a 
fraction or percentage of the weight of the entire mixture represented by each if 
the fraction or percentage shown is not at variance with the actual proportion 
of the weight of the entire mixture represented by each such kind or type by more 
than 15% of the stated fraction or percentage. (The tolerance provided for in 
this paragraph III is to be understood as being an allowance for error and as 
not embracing any intentional adulteration. ) 


Limitations and Restrictions 


(b) When the filling material of an industry product is represented, directly 
or indirectly, as being wholly of down, any proportion within the tolerance per- 
centage provided for in (a) above which is not down shall consist principally 
of down fiber and/or small, light, and fluffy waterfowl feathers, shall contain no 
quill feathers, crushed feathers, or chopped feathers, and shall not contain dam- 
aged feathers, quill pith, quill fragments, trash, or any matter foreign to feather 
and down stock in excess of 2% by weight of the filling material contained in the 
product, or which in the aggregate exceeds 5% of such weight. 

* * % ® s s . 

(e) When the filling material of an industry product is represented, directly or 
indirectly, as being wholly of a mixture of down and feathers, or of down and 
more than one kind or type of feathers, or of feathers of more than one kind 
or type, and proportion, or the aggregate of any proportions, of the filling ma- 
terial of the product at variance with the representation, but within the tolerance 
percentage provided for in (a) above, shall not contain quill pith, quill fragments, 
trash, or any matter foreign to feather and down stock in excess of 2% by weight 
of the filling material in the product or which in the aggregate exceeds 5% of 
such weight; and, unless nondeceptively disclosed in the representation, not in 
excess of 5% by weight of the filling material of the product shall consist of 
crushed feathers, chopped feathers, quill feathers, or damaged feathers. 

Note.—lIt is the consensus of the industry that determination as to whether any 
representation is violative of the provisions of this Rule should be based on an 
average of the results of tests of at least two products of the same type when 
same are readily available for testing, * * *. 


—_— 
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To offer for sale, sell, or distribute any industry product containing any com- 
ponent which has previously been used in any product, or used for any purpose, 
without clearly disclosing that fact in describing, advertising, labeling, invoicing 
and selling such product, and in all representations concerning the product, is an 
unfair trade practice. It is likewise an unfair trade practice to misrepresent 
or deceptively conceal the type, kind, or amount of such components, or to use 
with reference to said products descriptive words, phrases, labels, or other repre- 
sentations which have the capacity and tendency or effect of misleading or de- 
ceiving purchasers or prospective purchasers concerning the effect on said ma- 
terial of such prior use or concerning the type, extent, method, or effect of 
any reprocessing, renovation, or resterilization of such material. 

The Rules further provide that samples of equal weight and size 
be drawn from at least three different locations in the product; that 
such samples be thoroughly mixed; and that a test be made of not less 
than 3 grams of the mixture. Application of the law and a reasonable 
interpretation of these Rules to the facts of this proceeding results in 


the following: 


Conclusions: 

I. The test procedures adopted and followed by the experts who 
made the analyses of the pillow contents in this proceeding comply 
with the Trade Practice Rules. 

II. Respondents’ “King” pillows contain more than 50% white goose 
feathers, but less than one-half of the 50% down which they are repre- 
sented to contain. The down content of the two pillows tested, based 
on the average of four analyses, amounted to only 17.25%. 

Respondents’ analysis made no mention of second-hand feathers, 
but the analyses made by the expert who testified in support of the 
complaint showed, respectively, 4.8% and 8.0% of second-hand goose 
feathers in the two pillows. The record indicates that the second- 
hand feather content of these pillows may have been unavoidably 
present, yet the rules, if not the law, require that the second-hand 
content be disclosed, and no percentage of tolerance is provided. 
There was a complete failure on respondents’ part insofar as disclos- 
ing on their labels the second-hand feather content of their pillows 
was concerned. But even if this failure be disregarded, the pillow 
labels were false and deceptive in that they do not disclose the correct 
actual down content. 

III. Respondents’ “Ajax” pillows, represented as containing 207 
new goose down and 80% goose feathers, actually contained less than 
5% down, and the feathers were predominantly duck, not goose. Re- 
spondents asserted that the white duck feathers were in the “Ajax” 
pillows through the mistake or error of one of their employees, and, 
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therefore, that the mislabeling of these pillows should be disregarded. 
Respondents’ contentions will be respected, and no conclusions will be 
based on the analysis of the contents of the “Ajax” pillows. Any 
order, however, based on the mislabeling of other pillows will be ap- 
plicable to “Ajax” pillows as well as to all other of respondents’ 
pillows. 

IV. Respondents’ “Dayton” pillows, represented as containing 50% 
new down and 50% new duck feathers, contained less than 17.5% 
down (the average of four analyses was 14.03%, the highest being 
17.3%, the lowest 10.8%). The duck feather content varied from 
71.5% to 87.1%. These pillows were unmistakably mislabeled. 

V. The labeling and representations hereinabove found to be false 
(Conclusions II and IV) constitute unfair trade practices, are to the 
prejudice and injury of the public, and constitute unfair and deceptive 
acts and practices and unfair methods of competition in commerce. 

VI. The use by respondents of the false and misleading statements 
on the labels affixed to their pillows has had and now has the tendency 
and capacity to mislead and deceive dealers and the purchasing public 
into the erroneous and mistaken belief that such statements are true, 
and to induce the purchase of substantial quantities of said pillows 
because of such mistaken and erroneous belief. F 

VII. This proceeding is found to be in the public interest, and the 
following order is issued: 

It is ordered, That respondents Bernard H. Sumergrade, Harry 
Sumergrade, and Saul R. Sumergrade, copartners, trading as N. Sum- 
ergrade & Sons, their agents, representatives and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of respondents’ feather and 
down products, do forthwith cease and desist from: 

Misrepresenting in any manner, or by any means, directly or by 
implication, the identity of the kind or type of filling material con- 
tained in any such products, or of the kinds or types, and proportions 
of each, when the filling material is a mixture of more than one kind 
or type. 

ON APPEAL FROM INITIAL DECISION 


By Sxcresr, Commissioner : 
Respondents have appealed from the initial decision which was filed 
by the hearing examiner at the conclusion of hearings at which evi- 


dence was presented in support of and in opposition to the allegations 
of the complaint. 
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The initial decision held that certain labels affixed by the respondents 
to their feather and down pillows and statements in invoices therefor 
which purported to show the types and proportions of their filling 
materials were false and had the capacity to mislead purchasers. The 
hearing officer additionally found that respondents’ acts and practices 
in those connections have constituted unfair and deceptive acts and 
practices and unfair methods of competition in commerce and he held 
them to be unlawful under Section 5 of the Federal Trade Commission 
Act. The order contained in the initial decision would require re- 
spondents, in connection with the offering for sale and distribution 
of their feather and down pillows in commerce, to cease and desist 
from misrepresenting the identity of the type of filling material con- 
tained therein or the types and proportions of each when the filling 
material is a mixture of more than one kind or type. 

Respondents urge that the samples of filling materials which were 
analyzed and were reported on in the course of the hearings do not 
accurately reflect the contents of the particular pillows from which 
they were taken and that, even if it were concluded that those samples 
were representative of the tested pillows, such pillows should not be 
regarded as necessarily representative of pillows generally produced 
and sold by the respondents under the trade names adopted by them. 

Among the pillows manufactured by respondents are those dis- 
tributed under the names of “King,” “Ajax” and “Dayton,” the down 
contents of which were respectively designated on their labels as 509%, 
20% and 50%. Samples comprising several grams of filling material 
obtained from two pillows in each category were analyzed and testi- 
mony relating to analyses as independently conducted by two groups 
of technicians was received into the record. One group performing 
the separation and weighing procedures comprised personnel of the 
Division of Bedding and Upholstery, Maryland State Department of 
Health, their work being conducted under the supervision of the 
Chief of that Division who subsequently was called as a witness in this 
proceeding by counsel supporting the complaint. Called by the re- 
spondents was the chemist who had supervision of analyses performed 
by United States Testing Company, Inc., Hoboken, New Jersey. 

The test data submitted by both witnesses showed that the samples 
of the fillings which were examined contained substantially less down 
than the amounts designated on the labels. Respondents’ King pillows, 
for example, were labeled as 50% white goose down and 50% white 

goose feathers and as composed of new materials, but the sample 
analysis performed by the Division’s technicians revealed, among 
other things, a down content of 20.2% for one pillow and 18.0% for 
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the other. The test results of the United States Testing Company, 
‘Inc., on samples secured from the same pillows, were reported as 
“15.2% and 15.6%. 

Only through analysis of its entire contents can the exact propor- 
tions of various filling materials contained in a pillow be determined 
with scientific exactness. In view of the inordinate amount of time 
required for separating such a large mass of minute constituents, 
projects in that respect have long been regarded as unfeasible. On 
the other hand, however, a procedure entailing careful withdrawals of 
three separate samples from different parts in a pillow and thoroughly 
mixing them, and subjecting a random sample of several grams of that 
mixture to separation and analysis, appears well designed to afford a 
representative sample of the filling contained in a down and feather 
product; and analytical studies so based are especially conclusive 
when corroborated by a separate analysis of a related product. The 
foregoing procedure was followed by the personnel who performed 
the Division’s testing work. We think the sampling methods followed 
there were valid and hold that such analyses constitute probative 
evidence as to the percentages of filling materials contained in the 
sample pillows. 

We turn now to consideration of respondents’ contentions that the 
pillows which were sources of the test samples should not be regarded 
as representative of respondents’ production of those particular brands 
of pillows. It is true that the percentage of each filling material 
component of a particular pillow is not likely to correspond precisely 
to the proportions of down and feathers contained in the mixture from 
which the product was filled. This occurs because down and feathers 
‘have no uniformity or homogeneity. After cleaning of the raw stock, 
the constituents of the down and feather mass are sorted by a blowing 
cr suction process and while it is reasonably practicable to segregate 
a high percentage of down, marked discrepancies occur in the feather 
classifications. Later, when the materials are blended in the mixing 
bin, gravity forces tend to separate the lighter down from the feathers 
‘and to separate light feathers from heavier ones. Thus, in the filling 
of large numbers of pillows, particularly under mechanical methods, 
the proportion of down and feathers afforded depends not only on the 
filling blend but also varies with other factors, one being the height in 
the bin from which the suction machine happens to be drawing filling. 
The filling material in the lower sections of a conventional sized bin 
suffices for a substantial number of pillows. 

The foregoing considerations, however, are not primarily control- 
ling to determination of the issues here, nor is it material that some of 
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the pillows filled during the course of the various “runs” in which the 
test pillows were processed may have contained larger proportions of 
down than the sample pillows. Controlling, however, is the circum- 
stance that the latter did not contain the amounts of down represented 
on their labels and that the shortages in those respects substantially 
exceeded the tolerances recognized under Rule 3, subparagraph III. 
(a) of the Trade Practice Rules for the Feather and Down Products 
Industry, which rules, while not having the force and effect of law, 
represent the considered judgment of the Commission and the indus- 
try jointly as to the unfairness and the unlawfulness of the practices 
described in them. The tolerances recognized under the Rule are 
those not varying over 15% from the actual proportion of the weight 
of the entire mixture represented by each kind or type of filling. 

Other exceptions are directed to the initial decision’s conclusion as 
to the presence of second-hand feathers. The test data submitted by 
the witness called by counsel supporting the complaint indicated that 
second-hand goose feathers constituted 4.8% of the sample taken from 
one of respondents’ King pillows, and 8% from the other. The 
reports submitted by the witness called by the respondents stated that 
the filling materials were apparently new materials. The feathers 
used in those pillows were obtained from European sources where it 
is apparently a common practice to mix previously used feathers with 
new feathers. While the amounts of second-hand feathers revealed 
under the Maryland tests tend to negate possibilities of intentional 
adulteration, they nevertheless correspond to those sometimes found 
in importations from Europe. In the circumstances here, including 
due regard for the extensive experience of the personnel performing 
those studies and their apparently superior qualifications, in the aggre- 
gate, over the respondents’ expert witness, we deem the analyses 
reported on by the witness called by counsel supporting the complaint 
to be the more persuasive and entitled to the greater weight. Hence, 
we concur in the hearing examiner’s conclusions that respondents have 
failed to disclose the second-hand feather contents of certain of their 
pillows. 

Respondents additionally state that inasmuch as the alleged defi- 
ciencies in labeling pertain to but six pillows which were all secured 
from the same retailer, those matters were erroneously held below to 
constitute unfair and deceptive acts and practices. Under the Federal 
Trade Commission Act, however, it is not necessary for the proof to 
show a long succession of acts which are deceptive or unfair. It is 
more than sufficient that the practices challenged in this proceeding 
relate to pillows sold under three different brand names and that each 
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of the labels was false in one or more respects and manifestly had the 
capacity and tendency to deceive. Furthermore, the pillows came 
from regular commercial channels and the record contains testimony 
indicating that they were apparently intact when received for labora- 
tory examination. 

The appeal also urges that the variations between the contents of the 
filling and respondents’ labeling are unavoidable and have occurred 
notwithstanding respondents’ exercise of due care. It is true that the 
variations between the filling materials of finished pillows and those 
deemed by respondents to be represented in their filling mixes will 
result, in instances, from matters over which the respondents have 
only partial control. These include unsolved technical problems 
relating to sorting and uniformity of mixes and others concerning 
alleged unethical practices of foreign sources of supply, and compli- 
ance with State bedding laws. The tolerances recognized in the Trade 
Practice Rules take cognizance of certain of these problems. The 
considerations emphasized by respondents in this connection, however, 
do not justify deceptive labeling or false statements respecting the 
essential nature of their products. We reject respondents’ arguments 
that compliance with the order is impossible and are of the view that 
the protection of the public interest requires that we affirm the .order 
contained in the initial decision. 

Likewise considered have been respondents’ additional objections to 
the initial decision, including their exceptions to the hearing exami- 
ner’s rejection of certain of respondents’ proposed findings and con- 
clusions. The rulings objected to appear free from prejudicial error 
and respondents’ exceptions are not being granted. The appeal ac- 
cordingly is denied and the initial decision affirmed. 


FINAL ORDER 


The respondents having filed an appeal from the hearing examiner’s 
initial decision in this proceeding; and the matter having been heard 
on briefs and oral argument, and the Commission having rendered its 
decision denying the appeal and affirming the initial decision: 

It is ordered, That the respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 


have complied with the order to cease and desist contained in the 
aforesaid initial decision. | 
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In THE Matter or 
NORTHERN FEATHER WORKS, INC., ET AL. 


‘ORDER, OPINION, ETC., IN REGARD. TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6137. Complaint, Oct. 28, 19583—Decision, June 30, 1955 


Order requiring a manufacturer in Newark, N. J., to cease misrepresenting 
the feather and down content of its pillows on labels affixed thereto or 
_ otherwise. A 
Mr. Ames W. Williams for the Commission. 
Thacher, Proffitt, Prizer, Crawley & Wood, of New York City, for 
respondents, 
INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 
The complaint charges that the respondents have violated the pro- 
visions of the Federal Trade Commission Act by misrepresenting the 
contents of feather pillows which they manufacture and distribute in 
commerce. | | 
After the filing of an answer, hearings were held, in which testimony 
and other evidence was presented, duly recorded and filed in the office 
of the Commission. By stipulation all the evidence in the companion 
feather cases was made a part of the record in this case, except so 
far as such evidence relates exclusively to the identification, contents 
and analyses of the feather samples in each of those cases.1_ Proposed 
findings of fact, conclusions and order have been submitted by counsel. 
On the basis of the entire record, the following findings of fact are 
made: 
1. Respondent Northern Feather Works, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
_of the State of New York, with its office and principal place of business 
located at 31-39 Backus Street, Newark, N. J. Respondent Joseph. 
P. Jespersen (erroneously designated in the complaint as Joseph P. 
Jesperson), an individual, is the president of said corporate 
respondent. 
2The companion feather cases are: Docket 6132, National Feather & Down Company; 
Docket 6133, The L. Buchman Co., Inc., et al.; Docket 6134, Burton-Dixie Corp., et al. ; 
Docket 6135, N. Sumergrade & Sons, et al.; Docket 6137, Northern Feather Works, Inc., 


et al.; Docket 6161, The Salisbury Co., et al.; Docket 6188, Globe Feather & Down Co., 
et al.; and Docket 6208, Sanitary Feather & Down Co., Ine., et al. 
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2. Respondents are now, and for more than one year last past have 
been, engaged in the manufacture and sale of pillows, and other 
products, designated as feather and down products, to dealers for 
resale to the public. Said respondents have caused and now cause said 
products, when sold, to be shipped from their place of business to 
purchasers thereof located in various other States of the United States. 

Said respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said feather and down products, in 
commerce, among and between the various States of the United States. 

3. In the course and conduct of their aforesaid business, said re- 
spondents are now, and have been, in substantial competition in com- 
merce with other corporations, and with firms, partnerships, and indi- 
viduals engaged in the sale and distribution of feather and down prod- 
ucts, including pillows. 

4, In the course and conduct of their aforesaid business, respond- 
ents have caused labels to be affixed to certain of their pillows purport- 
ing to state and set out the kinds or types and proportions thereof of 
filling material contained therein, and have similarly identified in in- 
voices the composition of such filling material. On these labels and in- 
voices, respondents have made representations with respect to their 
pillows designated “Victor,” as follows: 


All New Material consisting of 50% Crushed Duck Feathers 
50% Crushed Chicken Feathers, 


and with respect to respondents’ pillows, designated “Olive,” 


All New Material consisting of Crushed White Goose 
Feathers, 


and with respect to respondents’ baby pillows, 
All New Material consisting of Down. 


5. Through the use of the aforesaid statements, said respondents 
have represented that the filling material in the pillows designated 
“Victor” is composed of 50% new crushed duck feathers and 50% 
new crushed chicken feathers; that the filling material of the pillows 
designated ‘‘Olive” is composed entirely of new crushed white goose 
feathers; and that the filling material of respondents’ baby pillows 
is composed entirely of new down. 

6. Two pillows of each of the above-mentioned designations were 
procured by a representative of the Commission at the same time from 
the same retail dealer, and were introduced in evidence. The contents 
of these pillows were analyzed by an expert for the Commission and 
by an expert for the respondents. The analyses showed as follows: 
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Pillow 1 Pillow 2 Computed 
(by weight) (by weight) average 
By the Commission’s expert: Percent Percent Percent : 
Duck feathers: 2 USE E 20s Se hee eee 41.8 38. 2 ‘ 
Pace abe, ny rere Ee hi uican 9. gyol. 4 6.0 2 47.8 
cken feathers_-- 5. 4 ; an fh 
Chicken fibers.....-- 3 }43. 6 #5, 900: 4 47.0 
Pith and scale_.-._-- a 5.0 5.4 5.2 
Grams 
Amount analyzed... -25..--s-=-2005i35225 ALLL 3. 746 Not shown 
By alata gl experts Percent 
PSST IS CP RET ea i sO io CR a eee Spacers 91.7 76.9 
aattier dl bers ess oa Seo. ce ee 4, 7 hoe. 4 12. 289. 1 92.75 
MDD ONG Tee ee a cee nee pepe Ae peta ae 1.0 2.5 1.75 
ATA. aes OO CEE ee eee nt ee ee ae 2.6 8.4 5.5 
. 


By the Commission’s expert: . 
Goose feathers) 22 200 Ss Skee eS sett a. ce ies 
RORIOSG PECTS eee ee oe en a 
Oiickenfeatherss:-s2e es + ee eel Lh PA ee eee sacee 
Wbilekomiiperss. on soo bes nae Sones 
Pith and scale. ----..------- Ae Sa BA on ae 


Amoint analy Z0de -,~-22—026 oa --naSoen-sb-ennps-- Sewers 
By respondents’ expert: 
@rnahed feathers... .2- =~ 5. - 56 $n <2 ete pm eone tne 
Weather fiber_ 222222222 222-20: 222<-- awe eee sesetbsbssst 


By the Commission’s expert: . Percent Percent Percent. 
DOWN Stet ne ae nee FE St Ea ao SPs as ap te 2 8 58. Ae 1 47. yea 5 69.3 
_. Downy fiber-_---=-.------ Be Se 5 la at pe sieht staph ~2) 16.3) °°" mW Pes) he ey oP 
New: waterfow] feathers. .-.__--------------------------- 14.8 * 15.5 $515 
_. Second-hand waterfowl feathers_..-------.---+--- ‘ 2.4 2.1 - - 225 
New chicken feathers_------------------ : 2.7 .6 ' 1365 
Second-hand chicken feathers_--- P 11 2 ways, 00 
MoenLnertiberi s+ i+ s-oe-~-s--6-55 4.2 17.0 10:6 
.. Pith and scale 2 ie ra be cin 
By a 
D .0 iy 35 
fy i .3 65 


%. In determining whether or not the representations as to the 
pillow contents are false within the meaning of the Act, it is helpful 
to have an understanding of the manufacturing methods used in the 
feather industry. bai 
(1) In general, three sources of feather supplies are or have been 
available: Aa 


(a) The American Source 


First, there are the domestic feathers, which ordinarily are properly 
labeled, but are not available in sufficient quantities to meet the'in- 
dustry’s requirements. on 
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(b) The European Source 


Second, there is the European source of supply from which feathers 
are procured, but from this source it is impossible to get unadulter- 
ated, new stock, because of a common practice of mixing second-hand 
feathers with new. European feathers are purchased on the basis of 
samples, and each manufacturer must judge from these samples the 
quality and type of feathers available to himf . 


(c) The Oriental Source 


The third source is the Orient, from which adequate supplies may 
be had; but in the Orient there is no careful sorting, and a bale of 
feathers purchased as goose feathers may contain substantial quan- 
tities of duck or chicken feathers. These feathers are usually pur- 
chased through importers and commission merchants. who submit 
offers to manufacturers. A typical offer will show as available for 
purchase by respondents or other pillow manufacturers 100 bales of 
200 pounds each at 90¢ per pound, the feathers being Formosan grey 
goose feathers, 90% clean, maximum 20% duck feathers, 5% chicken 
feathers, 3% quills, minimum 30% down. Oriental feathers are pur- 
chased on the basis of these representations, without sampling. 

(2) After raw feathers are procured by the manufacturer they are 
thoroughly washed, dried and fiuffed up. Then they are sorted by 
means of a machine which separates the various constituents of the 
feather bulk by a blowing or suction process. The feathers are put 
through the sorting machine in lots of fifty pounds. The down, being 
lighter, is more readily blown over the bafile in the sorting machine, 
and passes into its particular bin or container. Then follow the 
downy-type feathers, and the various other feathers, in appropriate 
classifications according to weight or specific gravity, each into a 
specially prepared container. By this process it is reasonably prac- 
tical to segregate a high percentage of down, but in down, as in the 
other classifications, there are always some feathers which are in- 
appropriate to the particular classification. In the downy-type 
feather receptacle will be some pure down and some heavier-type 
feathers. Similar discrepancies will occur in each of the other classi- 
fications. It is impossible to separate feathers according to type of 
fowl or to remove inferior or second-hand feathers. The only possible 
separations are those which can be obtained by the application of the 
principles of specific gravity. Feathers of the same degree of light- 
ness will go over the baffle at the same time, irrespective of the kind 


s 
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of fowl from which they may have been plucked, or whether they are 
new or used. 

(3) The down and feathers thus sorted and placed in separate con- 

tainers have no uniformity or homogeneity; the heavier feathers will 
be at the bottom, the down at the top of each container. Although 
there be a vigorous agitation of the feathers and down in a storage 
bin, the resulting mixture will at no time be of uniform content 
throughout, and no mixture of feathers and down is or will remain 
uniform or constant throughout its bulk. When a pillow order is to 
be made up, the manufacturer puts into the filling bin the number of 
bags of each type of feather requisite to obtain the desired mixture. 
The filling bins usually are approximately 5 x 10 x 12 feet in size, and 
hold up to 350 or 400 pounds of feathers. Two or three hundred pairs 
of pillows may be filled out of one mixture, and it is not unusual for a 
manufacturer to fill from twelve to fourteen hundred pairs of pillows 
during a day. 
_ (4) During the filling process, the feathers are agitated by means 
of wooden forks, and the pillows are filled by suction. The proportion 
of down and feathers that go into each pillow depends partly, of 
course, upon the filling-bin mixture, but also to a large extent upon 
what part of the bin the filling suction reaches. Even with the exer- 
cise of the greatest care, pillows filled from the same bin will vary in 
content. Those being filled from the bottom of the bin will contain 
the heavier feathers, and the greater amounts of pith, scale, and other 
extraneous matter. The exact amount or proportion of down and 
feathers going into any particular pillow cannot be controlled by me- 
chanical means. The expert whose testimony was presented in sup- 
port of the complaint stated that the contents of pillows filled from 
the same bin will vary as much as 30%; that the same percentage wiil 
not be found in any two pillows; that the mixture in each pillow will 
vary from the mixture in the filling bin; that if any one pillow should 
contain exactly the same percentage of feathers and down as that 
originally placed in the filling bin, it would be pure accident; and that 
the closest practical indication of the contents of a pillow product. of 
a manufacturer and the correctness of its labeling will result if sev- 
eral different pillows are sampled, preferably pillows obtained at dif- 
ferent times and places. 

(5) The same difficulties arise in analyzing the contents of a single 
pillow. Except by pure accident, no two samples will have the same 
content; so there is no sure or positive method of measuring the con- 
tents of feather pillows with scientific accuracy, other than by taking 
all of the content out of the pillow and separating it into its com- 
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ponent elements, then weighing each element. Such a process is so 
completely impractical that, usually, a test is made by opening the pil- 
low-ticking and taking samples from three different portions of the 
pillow. These samples are thoroughly mixed and a smaller testing 
sample, of which the analysis is to be made, is taken from this mix- 
ture. The expert who testified in support of the complaint selected 
three samples from the opening by inserting his hand and reaching to 
different portions of the pillow. Samples selected by the respondents 
were obtained by taking a small quantity of feathers from each of 
three openings in each pillow. The hearing examiner was present 
when respondents’ samples were taken. As each opening was made 
in the pillow ticking, some down escaped, and as each withdrawal was 
made, more down escaped before the sample could be enclosed in.a 
container; while the feathers, being heavier and bulkier, were easier 
to retain. No sample can be exactly representative of the original con- 
tent of the pillow, just as the content of no one pillow can be exactly 
representative of the original mixture in the filling bin. The average 
sample for analysis weighed approximately 3 grams, representing be- 
tween 1, and ¥%4 of 1% of the contents of a pillow, and the appearance 
of a single heavy feather in a sample of this size would make as much 
as 4% difference in the final result. This method is far from satisfac- 
tory, and the resulting percentages are not conclusive. 

(6) The crushing or curling process is a manner of giving a twist 
or curl to landfowl feathers, such as chicken and turkey, to increase 
their resiliency and tend to prevent their matting, and thus improve 
their quality for use as pillow-filling material. The same process is 
applied to waterfowl quill feathers (that is, feathers from the wings 
and tails of ducks and geese), which otherwise would not be suitable 
for pillow-filling material. A considerable amount of fiber, pith and 
scale result from the crushing, and are carried over into the filling 
mixture. As to utility, crushed landfowl feathers are better than 
crushed waterfowl feathers, and crushed turkey feathers are better 
than crushed chicken feathers. 

The mixture of crushed feathers is made by weighing out the proper 
proportions of the various kinds of crushed feathers that are to be 
mixed, and taking alternate handfuls of feathers from the separate 
containers and throwing these into the hopper of the curling or crush- 
ing machine. Because of the nature of these larger feathers, they fre- 
quently go through the hopper in lumps, so that it is impossible to 
get a mixture with any degree of homogeneity. Despite agitation in 
mixing, slugs of chicken or turkey feathers and slugs of quill feathers 
will get into the pillows without ever being separated or mixed. The 
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label “Crushed Feathers,” showing the types of feathers used, can 
indicate no more than that the mixture was made from the types or 
kinds of feathers stated on the label. 

It is impossible to separate and analyze crushed feathers accurately. 
A pillow filled with crushed feathers is the cheapest product of the 
industry, and in the minds of the general public, there is very little 
distinction among the various kinds of crushed feathers, whether 
goose, duck, chicken or turkey. The expert who testified in support of 
the complaint indicated that pillows filled with crushed feathers are 
the least desirable of all pillows, and are the lowest class of pillows 
on the market. In his opinion, it is impractical to attempt to dis- 
tinguish between the various types of crushed feathers in any batch 
of such pillows, and he suggested during the course of his tests for 
the Commission that no further pillows filled with crushed feathers 
be sent to him for analysis. 

(7) On the basis of the foregoing, the conclusion is inescapable that 
as a practical matter, the contents of feather pillows cannot be ac- 
curately labeled. In fact, to require accurate labeling as to content, 
of a product such as feather pillows, which by nature, vary constantly 
and at random in content, is to require an impossibility. No manu- 
facturer of feather pillows could comply with such a requirement 
except by analyzing the filling of each pillow individually. Obviously 
that is an impossible task. Incidentally, it points up the dangers in- 
volved in attempting to reach a conclusion as to pillow content on the 
basis of testing two pillows out of a batch that may have included 
one hundred or two hundred pairs of pillows. 

(8) Despite these facts, however, some 28 States have labeling re- 
quirements with which pillow manufacturers must comply; and the 
Federal Trade Commission, on April 26, 1951, promulgated Trade 
Practice Rules for the Feather and Down Products Industry, which 
undertake to interpret the Act and express the Commission’s policy 
with respect to the practices complained of in this proceeding. Al-. 
though these Rules are not binding upon the hearing examiner, they 
should be given careful consideration in applying the law to the facts 
of this proceeding. The pertinent parts of those Rules applicable 
thereto are as follows: 


RULE 3—IDENTIFICATION AND DISCLOSURE OF KIND AND TYPE OF FILLING MATERIAL 
IN INDUSTRY PRODUCTS 


I. In the sale, offering for sale, or distribution of industry products, it is an 
unfair trade practice to misrepresent or deceptively conceal the identity of the 
kind or type of filling material contained in any of such products, or of the 
kinds or types, and proportions of each. when the filling material is a mixture 
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of more than one kind or type. Such identification and disclosure shall be made 
by tag: or label securely affixed to the outside covering of each product and in 
invoices and all advertising and trade promotional literature relating to the 
product ; and when the filling material is a mixture of more than one kind or type,: 
each kind and type shall either be listed in the order of its predominance by 
weight, or be listed with an accompanying disclosure of the fraction or per- 
centage by weight of the entire mixture which it represents. 

Il. Identification of the kind and type of feather and down stock by use of 
any of the terms listed and defined below will be considered proper when in ' 
accord with the definition set forth for such term: : 
Definitions: 

(a) Down: The undercoating of waterfowl, consisting of clusters of the light, 
fluffy, filaments growing from one quill point but without any quill shaft. 

(0) Down fiber: The barbs of down plumes separated from the quill points. 

(c) Waterfowl feathers: Goose feathers, duck feathers, or any mixture of 
goose and duck feathers. 

(ad) Feathers (or Natural Feathers): Bird and fowl plumage having quill 
shafts and barbs and which has not been processed in any manner other than 
by washing, dusting, and sterilizing. 

(e) Quill feathers (or Quills) : Wing feathers or tail feathers or any mixture 
of wing and tail feathers. 

(f) Crushed feathers: Feathers which have been processed by a crushing or 
curling machine which has changed the original form of the feathers without 
removing the quill. 

* * * * * s * 


(h) Feather fiber: The barbs of feathers which have been completely separated 
from the quill shaft and any aftershaft and which are in nowise joined or 
attached to each other. 

* * * * * z= * 


(j) Damaged feathers: Feathers, other than crushed, chopped, or stripped, 
which are broken, damaged by insects, or otherwise materially injured. 

lil. Tolerance: (a) Subject to the restrictions and limitations hereinafter 
set forth, the filling material of an industry product may be represented as 
being of but one kind or type when 85% of the weight of all filling material 
contained in the product is of the represented kind or type; or may be repre- 
sented as being of a mixture of two or more kinds or types with accompanying 
disclosure of a fraction or percentage of the weight of the entire mixture 
represented by each if the fraction or percentage shown is not at variance with 
the actual proportion of the weight of the entire mixture represented by each * 
such kind or type by more than 15% of the stated fraction or percentage. | (The 
tolerance provided for in this paragraph III is to be understood as being an 
allowance for error and as not embracing any intentional adulteration.) 


Limitations and Restrictions 


(b) When the filling material of an industry product is represented, directly 
or indirectly, as being wholly of down, any proportion within the tolerance per- 
centage provided for in (@) above which is not down shall consist principally 
of down fiber and/or small, light, and fluffy waterfowl feathers, shall contain 
no boi ee crushed feathers, or chopped feathers, and shall not contain 
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damaged feathers, - quill pith, quill .fragments, ‘trash, or any matter foreign 

to feather and down stock in excess of 2% by weight of the filling material 

contained in the product or which in the aggregate exceeds 5% of such weight. 
* * x * ; * * * 

(e)- When the filling material of an industry product is represented, directly 
or indirectly, as being wholly of a mixture of down and feathers, or of down 
and more than one kind or type of feathers, or of feathers of more than one: 
kind or.type, any proportion, or. the aggregate of any proportions, of the filling 
material of the product at variance with the representation, but within the: 
tolerance percentage provided for in (a) above, shall not contain quill pith, quill 
fragments, trash, or any matter foreign to feather and down stock in excess of° 
2% by weight of the filling material in the product or which in the aggregate- 
exceeds 5% of such weight; and, unless nondeceptively disclosed in the repre- 
sentation, not in excess of 5% by weight of the filling, material of the product 
shall consist of crushed feathers, chopped feathers, quill feathers, or damaged’ 
feathers. 

Note.—It is the consensus of the industry that determination as to whether: 
any representation is violative of the provisions of this Rule should be based’ 
on an average of the results of tests of at least two products of the same type: 
when same are readily available for testing, * * *. 


RULE 5—SECOND-HAND FEATHERS, DOWN, AND OTHER COMPONENTS 


To offer for sale, sell, or distribute any industry product containing any com- 
ponent which has previously been used in any product, or used for any purpose, 
without clearly disclosing that fact in describing, advertising, labeling, invoicing 
and selling such product, and in all representations concerning the product, is an 
unfair trade practice. It is: likewise an unfair trade practice to misrepresent 
or deceptively conceal the type, kind, or amount of such components, or to use- 
with reference to said products descriptive words, phrases, labels, or other 
representations which have the capacity and tendency or effect of misleading 
or deceiving purchasers or prospective purehasers concerning the effect on 
said material of such prior use or concerning the type, extent, method, or effect 
of any reprocessing, renovation, or resterilization of such material. 

The Rules further provide that samples of equal weight and size be 
drawn from at least three different locations in the product ; that such 
samples be thoroughly mixed; and that a test be made of not less 
than 3 granis. of the mixture. Application of the law and a reasonable. 
interpretation of these Rules'to the facts of ‘this proceeding results in 
the following : : 

Conclusions: . 

I. The test procedures adopted and followed by the experts who 
made the analyses of the pillow contents in this proceeding comply 
with the Trade Practice Rules. 

TI. Respondents’ “Victor” pillows contain crushed duck feathers. 
and crushed chicken. feathers in substantially the same proportions as 
indicated on the label. . This conclusion. is reached by combining the 
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fiber with the crushed feather content, which, according to the testi- 
mony of the experts, is proper. Respondents’ “Olive” pillows likewise 
contain crushed goose feathers substantially within the allowable 
tolerance if all the constituents of crushed feathers are included, to 
wit, crushed feathers, goose feather fibers, pith, scale and quills—all 
of which are the normal resultants of the crushing process. 

Furthermore, respondents’ pillows designated “Victor” and “Olive” 
are crushed-feather pillow products, and there is no reliable, probative 
and substantial evidence to show that there is any public interest either 
‘1 the matter of the labeling or price-listing of such pillows, or in 
distinguishing between the various kinds of crushed feather content 
thereof. It is therefore concluded that no misrepresentation and no 
violation of the Act has been shown insofar as respondents’ “Victor” 
and “Olive” pillows are concerned. 

III. Respondents’ two baby pillows are represented as containing 
all new down. The test results do not justify such a representation. 
The careful and obviously complete separation performed by the 
Commission’s expert shows an average down content of 69.3% if 
downy fiber is included as down. While there is justification for in- 
cluding some downy fiber as down content, the proportion of downy 
fiber shown in the analysis is excessive, over 5%, and the 69.3% aver- 
age is therefore unduly weighted in respondents’ favor. 

The analyses made by respondents’ expert were much less detailed, 
hence less conclusive; but, assuming the results are of equal validity 
with those shown by the Commission’s expert, and using the weighted 
one, 69.3%, with the 94.35% average reached by respondents’ expert, 
the down content of the two pillows as disclosed by the average of all 
four tests is 81.825%. This is slightly more than 3% below the 
85% down content permissible, tolerance being considered. 

The Commission’s expert shows a total average fiber content (downy 
fiber and feather fiber) of 27.0%; new and second-hand waterfowl 
feathers, 17.40%; new and second-hand chicken feathers, 2.30%. 
These factors militate against extending any further conclusions to 
respondents as to these particular pillows. 

Respondents urge that two baby pillows containing only a small 
amount of filling material, estimated at from 8 ounces to 19 ounces, 
cannot be taken as representative of respondents’ baby pillows or of the 
contents of the bin from which they were filled. Accepting that argu- 
ment at face value, the facts must be recognized that the representa- 
tions are made on each separate pillow, and there is a strong presump- 
tion that an individual purchaser at retail would seldom buy more than 
one or two baby pillows at any one time. Such a purchaser would be 
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interested in the content of the pillows which he was purchasing, not 
in the content of the bin from which they were filled, nor in the 
average content of all the pillows in any given batch. One of the pur- 
poses of the Act is to protect the consumer, and that can be done 
only if each pillow is properly labeled. It must be concluded, there- 
fore, that respondents’ baby pillows are not properly labeled, and that 
the representations on the labels attached to those pillows are false 
and deceptive. 

IV. The labeling and representations hereinabove found to be false 
(Conclusion III) constitute unfair trade practices, are to the prejudice 
and injury of the public, and constitute unfair and deceptive acts and 
practices and unfair methods of competition in commerce. 

V. The use by respondents of the false and misleading statements on 
the labels affixed to their pillows has had and now has the tendency 
and capacity to mislead and deceive dealers and the purchasing public 
into the erroneous and mistaken belief that such statements are true, 
and to induce the purchase of substantial quantities of said pillows be- 
cause of such mistaken and erroneous belief. 

VI. This proceeding is found to be in the public interest, and the 
following order is issued : 

It is ordered, That respondents Northern Feather Works, Inc., a 
corporation, and Joseph P. Jespersen (erroneously designated in the 
complaint as Joseph P. Jesperson) individually, and respondents’ 
agents, representatives and employees, directly or through any corpo- 
rate or other device, in connection with the offering for sale, sale or 
distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of respondents’ feather and down products, 
do forthwith cease and desist from: 

Misrepresenting in any manner, or by any means, directly or by im- 
plication, the identity of the kind or type of filling material contained 
in any such products, or of the kinds or types, and proportions of each, 
when the filling material is a mixture of more than one kind or type. 


ON APPEAL FROM INITIAL DECISION 


By Secrest, Commissioner: 

This is one of a group of ten cases, all tried and considered together, 
involving the use on labels of allegedly false and deceptive represen- 
tations with respect to the filling materials contained in feather and 
down pillows. The hearing examiner having filed his initial decision 
in which he found that the respondents have in fact mislabeled cer- 
tain of their pillows and in which he included an order directing them 
to forthwith cease and desist from such practices, the respondents ap- 
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pealed. The case was heard on the appeal brief and opposing brief | 
filed by counsel supporting the complaint and oral arguments of 
counsel. 

Except as to the result of the analyses of the different pillows used 
as exhibits, as to which the record in each of these cases is specific and 
definite, this case is not unlike that in the matter of Burton-Dixie: 
Corporation, et al., Docket No, 6184, in which the Commission .has 
written an opinion setting forth in some detail its views on the issues 
involved. In view of this similarity between the cases, the opinion 
in that case is equally applicable here except as noted hereinafter, and, 
for the reasons stated, the Commission is of the view that the hearing 
examiner’s findings and conclusions that the respondent corporation 
has misrepresented the contents of certain of its pillows in violation 
of the Federal: Trade Commission Act are correct. 

The initial decision dismissed the charges of mislabeling as they 
pertained to certain other pillows including those sold under the name 
“Olive.” The filling materials of the latter pillows were represented 
on labels as new and consisting of crushed white goose feathers. 
Analyses of samples of filling material from two of those pillows re- 
vealed an aggregate of 11.6% chicken feathers and chicken feather 
fiber in one and 9.3% in the other. The pillow samples also contained 
an average of 10% pith and scale and the remainder of their contents: 
comprised crushed goose feathers and fibers. Pith and scale are nat- 
ural to crushed feather products and the preponderance of the pith 
and scale present there undoubtedly originated with the crushed goose 
feathers. The chicken feather and fiber content being proportionately 
small in relation to the goose feather material, the situation presented 
with respect to the “Olive” pillows is to be distinguished from that in 
the Burton-Dixie Corporation case in which we have reversed the 
hearing examiner’s finding that public interest is lacking with respect 
to the labeling of the crushed feather products there considered. 

The order to cease and desist which is contained in the initial deci- 
sion is directed not only against the corporate respondent but also: 
against its president in his individual capacity. The president of 
the corporation is P. Jespersen who was erroneously named in the 
complaint as Joseph P. Jesperson. Since the proof was deficient as 
to his participation in the practices engaged in by the respondent cor- 
poration, the charges of the complaint are accordingly dismissed as 
to him and the initial decision is so modified hereby. 

The appeal is granted as to respondent P. Jespersen and denied 
as to respondent Northern Feather Works, Inc., and the initial de- 
cision as it relates to the respondent corporation is affirmed. ~ 
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The respondents having filed an appeal from the hearing examiner’s 
initial decision in this proceeding; and the matter having been head 
on briefs and oral argument, and the Commission having rendered its 
decision granting the appeal of respondent P. Jespersen and dismissing 
the proceeding as to him and denying the appeal of respondent North- 
ern Feather Works, Inc., and affirming the initial: decision as thus 
modified : 

It is ordered, That the respondent, Northern Feather Works, Inc., 
shall, within sixty (60) days after service upon it of this order, file 
with the Commission a report in writing, setting forth in detail the 
‘manner and form in which it has complied with the order to cease 
and desist contained in the aforesaid initial decision. 
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In THE MAatTTER OF 
THE SALISBURY COMPANY ET AL. 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6161. Complaint, Feb. 2, 1954—Decision, June 80, 1955 


Order requiring a manufacturer in Minneapolis, Minn., to cease misrepresenting 
the down and feather content of its pillows on labels affixed thereto or 
otherwise. 

Mr. Ames W. Williams for the Commission. 
Faegre & Benson, of Minneapolis, Minn., and Davidson, Cohen & 

Zelkin, of New York City, for respondents. 


INITIAL DECISION BY J. EARL COx, HEARING EXAMINER 


The complaint charges that the respondents have violated the pro- 
visions of the Federal Trade Commission Act by misrepresenting 
the contents of feather pillows which they manufacture and distribute 
in commerce. 

After the filing of an answer, hearings were held, in which testi- 
mony and other evidence was presented, duly recorded and filed in 
the office of the Commission. By stipulation all the evidence in the 
companion feather cases was made a part of the record in this case, 
except so far as such evidence relates exclusively to the identification, 
contents and analyses of the feather samples in each of those cases.* 
Proposed findings of fact, conclusions and order have been submitted 
by counsel. On the basis of the entire record, the following findings 
of fact are made: 

1. Respondent, The Salisbury Company is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Delaware, with its principal office and place of business 
located at 1042 Second Avenue, S. E., Minneapolis, Minnesota. Re- 
spondents W. R. Salisbury, E. D. Salisbury, Fred Salisbury and 
Maurice E. Salisbury are the officers of said corporate respondent. 

9. Respondents are now, and for more than one year last past have 
been, engaged in the manufacture and sale of pillows, and other prod- 


1The Companion feather cases are: Docket 6132, National Feather & Down Company ; 
Docket 6133, The L. Buchman Co., Inc., et al.; Docket 6134, Burton-Dixie Corp., et al.; 
Docket 6135, N. Sumergrade & Sons, et al. ; Docket 6187, Northern Feather Works, Inc., 
et al.; Docket 6161, The Salisbury Co., et al.; Docket 6188, Globe Feather & Down Co., 
et al. ; and Docket 6208, Sanitary Feather & Down Co., Inc., et al. 
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ucts, designated as feather and down products, to dealers for resale 
to the public. Said respondents have caused and now cause said 
products, when sold, to be shipped from their place of business to pur- 
chasers thereof located in various other States of the United States. 

Said respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said feather and down products, in 
commerce, among and between the various States of the United States. 

3. In the course and conduct of their aforesaid business, said 
respondents are now, and have been, in substantial competition in 
commerce with other corporations, and with firms, partnerships, and 
individuals engaged in the sale and distribution of feather and down 
products, including pillows. 

4. In the course and conduct of their aforesaid business, respond- 
ents‘have cauised labels'to be affixed to certain of their pillows purport- 
ing to state and set out the kinds or types and proportions thereof of 
filling material contained therein. On these labels, respondents have 
made representations with respect to their pillows designated 
“Crown,” as follows: 


All New Material Consisting of Goose Feathers; 
and with respect to their pillows designated “Royal Slumber”: 
All New Material Consisting of Down; 
and with respect to their pillows designated “Swan Down”: 
All New Material Consisting of White Goose Down ; 
and-with respect to their pillows designated “Premium” : 


All New Material Consisting of 50% Goose Down and 
50% Downy Feathers. 

5. Through the use of the aforesaid statements, said respondents 
have represented that the filling material in the pillows designated 
“Crown” is composed wholly of new goose feathers; that the filling 
material of the pillows designated “Royal Slumber” is composed 
wholly of new down; that the filling material of the pillows designated 
“Swan Down” is composed wholly of new white goose down; and 
that the filling material of the pillows designated “Premium” is com- 
posed of 50% new goose down and 50% new downy feathers. 

6. Two pillows of each of the above-mentioned designations were 
procured by a representative of the Commission at the same time from 
the same retail dealer, and were introduced in evidence. The contents 
of these pillows were analyzed by an expert for the Commission; 
respondents made no analyses thereof. The analyses made by the 
Commission’s expert showed as follows: 
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‘Decision a Ae had i 
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7. In determining whether or not the representations as to the 
pillow contents are false within the meaning of the Act, it is helpful 
to have an understanding of the manufacturing methods used in the 
feather industry. ’ 4 

(1) In general, three sources of feather supplies are or have been 
available: . , Re 


OS 


OO 
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(a) The American Source 


First, there are the domestic feathers, which ordinarily are prop- 
erly labeled, but are not available in sufficient quantities to meet the 
industry’s requirements. 


(b) The European Source 


Second, there is the European source of supply from which feathers 
are procured, but from this source it is impossible to. get unadulterated, 
new stock, because of a common practice of mixing second-hand 
feathers with new. European feathers are purchased on the basis of 
samples, and each manufacturer must judge from these samples the 
quality and type of feathers available to him. 


(c) The Oriental Source 


The third source is the Orient, from which adequate supplies may 
be had; but in the Orient there is no careful sorting, and a bale of 
feathers purchased as goose feathers may contain substantial quanti- 
ties of duck or chicken feathers. These feathers are usually pur- 
chased through importers and commission merchants who submit 
offers to manufacturers. A typical offer will show as available for 
purchase by respondents or other pillow manufacturers 100 bales of 
200 pounds each at 90¢ per pound, the feathers being Formosan grey 
goose feathers, 90% clean, maximum 20% duck feathers, 5% chicken 
feathers, 3% quills, minimum 30% down. Oriental feathers are pur- 
chased on the basis of these representations, without sampling. 

(2) After raw feathers are procured by the manufacturer they are 
thoroughly washed, dried and fluffed up. Then they are sorted by 
means of a machine which separates the various constituents of the 
feather bulk by a blowing or suction process. The feathers are put 
through the sorting machine in lots of fifty pounds. The down, being 
lighter, is more readily blown over the baffle in the sorting machine, 
and passes into its particular bin or container. Then follow the 
downy-type feathers, and the various other feathers, in appropriate 
classifications according to weight or specific gravity, each into a 
specially prepared container. By this process it is reasonably prac- 
tical to segregate a high percentage of down, but in down, as in the 
other classifications, there are always some feathers which are inap- 
propriate to the paritcular classification. In the down-type feather 
receptacle will be some pure down and some heavier-type feathers. 
Similar discrepancies will occur in each of the other classifications. 
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It is impossible to separate feathers according to type of fowl or 
to remove inferior or second-hand feathers. The only possible sep- 
arations are those which can be obtained by the application of the 
principles of specific gravity. Feathers of the same degree of light- 
ness will go over the bafile at the same time, irrespective of the kind 
of fowl] from which they may have been plucked, or whether they are 
new or used. 

(3) The down and feathers thus sorted and placed in separate con- 
tainers have no uniformity or homogeneity; the heavier feathers will 
be at the bottom, the down at the top of each container. Although 
there be a vigorous agitation of the feathers and down in a storage bin, 
the resulting mixture will at no time be of uniform content throughout, 
and no mixture of feathers and down is or will remain uniform or 
constant throughout its bulk. When a pillow order is to be made up, 
the manufacturer puts into the filling bin the number of bags of each 
type of feather requisite to obtain the desired mixture. The filling 
bins usually are approximately 5 x 10 x 12 feet in size, and hold up 
to 350 or 400 pounds of feathers. Two or three hundred pairs of 
pillows may be filled out of one mixture, and it is not unusual for a 
manufacturer to fill from twelve to fourteen hundred pairs of pillows 
during a day. 

(4) During the filling process, the feathers are agitated by means 

of wooden forks, and the pillows are filled by suction. The proportion 
of down and feathers that go into each pillow depends partly, of 
course, upon the filling-bin mixture, but also to a large extent upon 
what part of the bin the filling suction reaches. Even with the exercise 
of the greatest care, pillows filled from the same bin will vary in con- 
tent. Those being filled from the bottom of the bin will contain the 
heavier feathers, and the greater amounts of pith, scale, and other 
extraneous matter. The exact amount or proportion of down and 
feathers going into any particular pillow cannot be controlled by me- 
chanical means. The expert whose testimony was presented in support 
of the complaint stated that the contents of pillows filled from the 
same bin will vary as much as 30%; that the same percentage will not 
be found in any two pillows; that the mixture in each pillow will vary 
from the mixture in the filling bin; that if any one pillow should 
contain exactly the same percentage of feathers and down as that 
originally placed in the filling bin, it would be pure accident; and 
that the closest practical indication of the contents of a pillow product 
of a manufacturer and the correctness of its labeling will result if 
several different pillows are sampled, preferably pillows obtained at 
different times and places. 
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(5) The same difficulties arise in analyzing the contents of a single 
pillow. Except by pure accident, no two samples will have the same 
content; so there is no sure or positive method of measuring the con- 
tents of feather pillows with scientific accuracy, other than by taking 
all of the content out of the pillow and separating it into its component 
elements, then weighing each element. Such a process is so completely 
impractical that, usually, a test is made by opening the pillow-ticking 
and taking samples from three different portions of the pillow. These 
samples are thoroughly mixed and a smaller testing sample, of which 
the analysis i is to be made, is taken from this mixture. The expert who 
testified in support of the complaint selected three samples from the 
opening by inserting his hand and reaching to different portions of 
the pillow. The average sample for analysis weighed approximately 
3 grams, representing between 14 and 14 of 1% of the contents of a 
pillow, and the appearance of a single heavy feather in a sample of this 
size would make as much as 4% difference in the final result. This 
method is far from satisfactory, and the resulting percentages are not 
conclusive. 

(6) The crushing or curling process is a manner of giving a twist 

or curl to landfowl feathers, such as chicken and turkey, to increase 
their resiliency and tend to prevent their matting, and thus improve 
their quality for use as pillow-filling material. The same process is 
applied to waterfowl quill feathers (that is, feathers from the wings 
and tails of ducks and geese), which otherwise would not be suitable 
for pillow-filling material. A considerable amount of fiber, pith and 
scale result from the crushing, and are carried over into the filling 
mixture. As to utility, crushed landfowl feathers are better than 
crushed waterfowl feathers, and crushed turkey feathers are better 
than crushed chicken feathers. 
’ The mixture of crushed feathers is made by weighing out the proper 
proportions of the various kinds of crushed feathers that are to be 
mixed, and taking alternate handfuls of feathers from the separate, 
containers and throwing these into the hopper of the curling or crush- 
ing machine. Because of the nature of these larger feathers, they 
frequently go through the hopper in lumps, so that it is impossible 
to get a mixture with any degree of homogeneity. Despite agitation 
in mixing, slugs of chicken or turkey feathers and slugs of quill 
feathers will get into the pillows without ever being separated or 
mixed. The label “Crushed Feathers,” showing the types of feathers 
used, can indicate no more than that the mixture was made from the 
types or kinds of feathers stated on the label. 
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It is impossible to separate and analyze crushed feathers accurately. 
A pillow filled with crushed feathers is the cheapest product of the 
industry, and in the minds of the general public, there 1s very little 
distinction among the various kinds of crushed feathers, whether 
goose, duck, chicken or turkey. The expert who testified in support 
of the complaint indicated that pillows filled with crushed feathers 
are the least desirable of all pillows, and are the lowest class of pillows 
on the market. In his opinion, it is impractical to attempt to dis- 
tinguish between the various types of crushed feathers in any batch 
of such pillows, and he suggested during the course of his tests for the 
Commission that no further pillows filled with crushed feathers be 
sent to him for analysis. 

(7) On the basis of the foregoing, the conclusion is inescapable 
that as a practical matter, the contents of feather pillows cannot be 
accurately labeled. In fact, to require accurate labeling as to content, 
of a product such as feather pillows, which, by nature, vary con- 
stantly and at random in content, is to require an impossibility. No 
manufacturer of feather pillows could comply with such a require- 
ment except by analyzing the filling of each pillow individually. 
Obviously that is an impossible task. Incidentally, it points up the 
dangers involved in attempting to reach a conclusion as to pillow con- 
tent on the basis of testing two pillows out of a batch that may have 
included one hundred or two hundred pairs of pillows. 

(8) Despite these facts, however, some 28 States have labeling re- 
quirements with which pillow manufacturers must comply; and the 
Federal Trade Commission, on April 26, 1951, promulgated Trade 
Practice Rules for the Feather and Down Products Industry, which 
undertake to interpret the Act and express the Commission’s policy 
with respect to the practices complained of in this proceeding. AI- 
though these Rules are not binding upon the hearing examiner, they 
should be given careful consideration in applying the law to the facts 


of this proceeding. The pertinent parts of those Rules applicabl 

thereto are as follows: : 

RULE 3—IDENTIFICATION AND DISCLOSURE OF KIND AND TYPF OF FILLING MATERIAL 
IN INDUSTRY PRODUCTS 


I. In the sale, offering for sale, or distribution of industry products, it is an 
unfair trade practice to misrepresent or deceptively conceal the identity of the . 
kind or type of filling material contained in any of such products, or of the 
kinds or types, and proportions of each, when the filling material is a mixture 
of more than one kind or type. Such identification and disclosure shall be 
made by tag or label securely affixed to the outside covering of each product and 
in invoices and all advertising and trade promotional literature relating to the 
product; and when the filling material is a mixture of more than one kind or 
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type, each kind and type shall either be listed in the order of its predominance 
by weight, or be listed with an accompanying disclosure of the fraction or 
percentage by weight of the entire mixture which it represents. 

II. Identification of the kind and type of feather and down stock by use of 
any of the terms listed and defined below will be considered proper when in 
accord with the definition set forth for such term: 


Definitions: 

(a) Down: The undercoating of waterfowl, consisting of clusters of the 
light, fluffy filaments growing from one quill point, but without any quill shaft. 

(0) Down fiber: The barbs of down plumes separated from the quill points. 

(¢) Waterfowl feathers: Goose feathers, duck feathers, or any mixture of 
goose and duck feathers. 

(d) Feathers (or Natural Feathers) : Bird or fowl plumage having quill shafts 
and barbs and which has not been processed in any manner other than by 
washing, dusting, and sterilizing. 

(e) Quill feathers (or Quills) : Wing feathers or tail feathers or any mixture 
of wing and tail feathers. 

(f) Crushed feathers: Feathers which have been processed by a crushing or 
curling machine which has changed the original form of the feathers without 
removing the quill. 

* * * * * * % 

(h) Feather fiber: The barbs of feathers which have been completely sepa- 
rated from the quill shaft and any aftershaft and which are in nowise joined 
or attached to each other. 

** * * * * * * 

(j) Damaged feathers: Feathers, other than crushed, chopped, or stripped, 
which are broken, damaged by insects, or otherwise materially injured. 

III. Tolerance: (a) Subject to the restrictions and limitations hereinafter set 
forth, the filling material of an industry product may be represented as being 
of but one kind or type when 85% of the weight of all filling material contained 
in the product is of the represented kind or type; or may be represented as being 
of a mixture of two or more kinds or types with accompanying disclosure of a 
fraction or percentage of the weight of the entire mixture represented by each 
if the fraction or percentage shown is not at variance with the actual proportion 
of the weight of the entire mixture represented by each such kind or type by 
more than 15% of the stated fraction or percentage. (The tolerance provided 
for in this paragraph III is to be understood as being an allowance for error and 
as not embracing any intentional adulteration.) 


Timitations and Restrictions 


(6) When the filling material of an industry product is represented, directly 
or indirectly, as being wholly of down, any proportion within the tolerance 
percentage provided for in (@) above which is not down shall consist principally 
of down fiber and/or small, light, and fiuffy waterfowl feathers, shall contain 
no quill feathers, crushed feathers, or chopped feathers, and shall not contain 
damaged feathers, quill pith, quill fragments, trash, or any matter foreign to 
feather and down stock in excess of 2% by weight of the filling material con- 
tained in the product, or which in the aggregate exceeds 5% of such weight. 

* * * ) * * * * 
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(e) When the filling material of an industry product is represented, directly 
or indirectly, as being wholly of a mixture of down and feathers, or of down and 
more than one kind or type of feathers, or of feathers of more than one kind 
or type, any proportion, or the aggregate of any proportions, of the filling mate- 
rial of the product at variance with the representation, but within the tolerance 
percentage provided for in (a) above, shall not contain quill pith, quill frag- 
ments, trash, or any matter foreign to feather and down stock in excess of 2% 
by weight of the filling material in the product or which in the aggregate exceeds 
5% of such weight; and, unless nondeceptively disclosed in the representation, 
not in excess of 5% by weight of the filling material of the product shall consist! 
of crushed feathers, chopped feathers, quill feathers, or damaged feathers. 

Note.—It is the consensus of the industry that determination as to whether any 
representation is violative of the provisions of this Rule should be based on an. 
average of the results of tests of at least two products of the same type when 
same are readily available for testing, * % %: 


RULE 5—-SECOND-HAND FEATHERS, DOWN, AND OTHER COMPONENTS 


To offer for sale, sell, or distribute any industry product containing any com- 
ponent which has previously been used in any product, or used for any purpose, 
without clearly disclosing that fact in describing, advertising, labeling, invoicing 
and selling such product, and in all representations concerning the product, is an 
unfair trade practice. It is likewise an unfair trade practice to misrepresent 
or deceptively conceal the type, kind, or amount of such components, or to use 
with reference to said products descriptive words, phrases, labels, or other repre- 
sentations which have the capacity and tendency or effect of misleading or 
deceiving purchasers or prospective purchasers concerning the effect on said 
material of such prior use or concerning the type, extent, method, or effect of 
any reprocessing, renovation, or resterilization of such material. 


The Rules further provide that samples of equal weight and size be 
drawn from at least three different locations in the product; that such 
samples be thoroughly mixed; and that a test be made of not less than 
3 grams of the mixture. Application of the law and a reasonable 
interpretation of these Rules to the facts of this proceeding results in 
the following: 


Conclusions : 


I. The test procedures adopted and followed by the expert who 
made the analyses of the pillow contents in this proceeding comply 
with the Trade Practice Rules. 

Il. The complaint charges that the respondents’ representations 
as to the contents of their “Crown” pillows are false and deceptive in 
that “Crown” pillows contain substantial quantities of material other’ 
than new goose feathers, whereas the labels on these pillows represent. 
that they contain all new goose feathers. This charge has been sus- 
tained beyond doubt by reliable, probative and substantial evidence. 

Respondents submitted no evidence of any tests as to the contents 
of their pillows. An average of the two analyses made by the expert. 
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whose testimony was presented to support the charges contained in 
the complaint shows that besides new goose feathers these pillows con- 
tained, among other elements, 14.5% second-hand feathers, 39.55% 
fiber, and 11.8% damaged feathers; the total goose-feather content 
which could clearly be considered new was 20.5%. Respondents’ rep- 
resentations were, clearly, false and deceptive. 

III. As to respondents’ pillows designated “Royal Slumber,” which 
were labeled as containing all new down, the average of the two anal- 
yses made by the expert whose testimony was presented to support the 
charges contained in the complaint shows that these pillows contained, 
in addition to 69% down, 18.2% small feathers and 7.65% damaged 
small feathers, with 3.95% fiber and 1.2% pith and scale. Ignoring 
these latter two components, there was a total of 25.85% small-feather 
content. — 

The reliable, probative and substantial evidence establishes the fact 
that these pillows were mislabeled, and that respondents’ representa- 
tions with respect to them were false and deceptive. 

IV. As to respondents’ pillows designated “Swan Down,” which 
were labeled as containing all new white goose down, the average of 
the two analyses made by the expert whose testimony was presented 
to support the charges contained in the complaint shows that these 
pillows contained, in addition to 71.1% down, 17.15% feathers, 9.6% 
fibers and 2.15% pith and scale. 

The reliable, probative and substantial evidence establishes the fact 
that these pillows were mislabeled, and that respondents’ representa- 
tions with respect to them were false and deceptive. 

V. Respondents’ pillows designated “Premium” were labeled as 
containing all new material consisting of 50% goose down and 50% 
downy feathers. The complaint charges that these representations 
were false and misleading in that these pillows contained substantially 
less than 50% of each of these elements, and that the pillows contained 
second-hand filling materials not disclosed on the labels. 

The average of the two analyses made by the expert whose testi- 
mony was presented to support the charges contained in the complaint 
shows down content of these pillows to be 25.5%, goose feathers con- 
tert 23.85%, damaged-feather content 9.357%, second-hand-feather con- 
tent 13.9%, with 24.25% fiber and small percentages of chicken feath- 
ers, duck feathers, and pith and scale. 

The down content is clearly below the represented amount; the 
record shows that it would be improper to consider the 24.25% fiber as 
down. Even if damaged feathers were considered as new goose feath- 
ers, which is unrealistic, the total goose feather content would be only 
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33.20%, which is still substantially less than the label representation of 
50% goose feather content. 

Likewise, the 13.9% of second-hand feather content is substantial, 
but is not indicated on the label. 

The reliable, probative and substantial evidence establishes the fact 
that these pillows were mislabeled, and that respondents’ representa- 
tions with respect to them were false and deceptive. 

VI. The reliable, probative and substantial evidence does not estab- 
lish that the four respondents, W. R. Salisbury, E. D. Salisbury, Fred 
Salisbury and Maurice E. Salisbury, as individuals, direct and domi- 
nate the policies, acts, practices and business affairs of the corporate 
respondent; hence the complaint should be dismissed as to them as 
individuals. As officers of the corporate respondent, they cannot 
escape responsibility. 

VII. The labeling and representations hereinabove found to be false 
(conclusions IT, III, IV and V, above) constitute unfair trade prac- 
tices; are to the prejudice and injury of the public; and constitute un- 
fair and deceptive acts and practices and unfair methods of competi- 
tion in commerce. 

VIII. The use by respondents of the false and misleading state- 
ments on the labels affixed to their pillows has had and now has the 
tendency and capacity to mislead and deceive dealers and the purchas- 
ing public into the erroneous and mistaken belief that such statements 
are true, and to induce the purchase of substantial quantities of their 
said pillows because of such erroneous and mistaken belief. 

IX. This proceeding is found to be in the public interest, and the 
following order is found to be justified : 

It is ordered, That respondents The Salisbury Company, a corpora- 
tion, W. R. Salisbury, E. D. Salisbury, Fred Salisbury and Maurice E. 
Salisbury, the officers of said corporate respondent, and their repre- 
sentatives, agents and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale or dis- 
tribution in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of feather pillows or other feather and down products, 
do forthwith cease and desist from misrepresenting in any manner, or 
by any means, directly or by implication, the identity of the kind or 
type of filling material contained in any such products, or of the kinds 
or types, and proportions of each, when the fillmg material is a mix- 
ture of more than one kind or type. | 

It is further ordered, That the complaint herein, insofar as it relates 
to respondents W. R. Salisbury, E. D. Salisbury, Fred Salisbury and 


THE SALISBURY CO. ET AL. 1391 
1380 Appeal 


Maurice E. Salisbury individually, be, and the same hereby is, dis- 
missed. 
ON APPEAL FROM INITIAL DECISION 


By Secrest, CoMMIssIoner: 

This is one of a group of ten cases, all tried and considered together, 
involving the use on labels of en false and deceptive represen- 
tations with respect to the filling materials contained in feather and 
down pillows. The hearing cries having filed his initial decision 
in which he found that the respondents have in fact mislabeled cer- 
tain of their pillows and in which he included an order directing them 
to forthwith cease and desist from such practices, the respondents ap- 
pealed. The case was heard on the appeal brief and opposing brief 
filed by counsel supporting the complaint and oral arguments of 
counsel. 

Among the pillows manufactured and sold by respondents in com- 
merce were certain pillows identified on their labels as containing new 
material consisting of goose feathers. Analyses of samples of the 
filling material contained in two of them showed that they were com- 
posed in substantial part of materials other than goose feathers. 
While the hearing examiner correctly concluded that the goose 
feather content of those pillows was deficient and that they were mis- 
labeled, the hearing examiner in determining the percentages of goose 
feathers present excluded from his computations, among other 
matters, the quantities shown of second-hand feathers and certain 
feathers which were broken, damaged or slightly injured. Even 
though the allegedly damaged feathers and second-hand feathers had 
been included and considered as goose feathers, the amounts as there 
represented would not have brought the goose feather content into 
conformity with the labels. Hence, the hearing examiner’s action in 
those respects did not constitute prejudicial error. Accordingly, no 
determination is required as to whether the record would adequately 
support conclusions that the content of broken, damaged, and injured 
feathers designated in each of the analyses under an aggregate per- 
centage figure has in fact constituted damaged feathers as that term 
is understood in the feather and down industry. The Commission, 
furthermore, is of the view that the hearing examiner correctly found 
that certain of respondents’ pillows contained substantial quantities of 
second-hand feathers and that the respondents’ failure to reveal the 
presence thereof was deceptive and constituted mislabeling. 

The remaining issues presented under the appeal are essentially 
similar to those considered in the matters of Burton-Dixie Corpora- 
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tion, et al., Docket No. 6134, and Bernard H. Sumergrade, et al., 
Docket No. 6135, in which the Commission has written opinions set- 
ting forth in some detail its views on the issues there involved. The 
similarity between those cases and the instant case renders the opinions 
in those cases equally applicable here and the Commission is of the 
view that the hearing examiner correctly concluded that respondents 
have misrepresented the contents of certain of their pillows in viola- 
tion of the Federal Trade Commission Act and that the order to cease 
and desist contained in the initial decision is appropriate. 

The appeal accordingly is denied and the initial decision is affirmed. 


FINAL ORDER 


The respondents having filed an appeal from the hearing examiner’s 
initial decision in this proceeding; and the matter having been heard 
on briefs and oral argument, and the Commission having rendered its 
decision denying the appeal and affirming the initial decision: 

It is ordered, That the respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with the order to cease and desist contained in the 
aforesaid initial decision. 


Vo oY 
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In THe Marrer or 


Ze BURYL J. LASER ET AL. TRADING AS GLOBE 
FEATHER & DOWN COMPANY 


ORDER, OPINION, ETC.) IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6188. Complaint, Mar. 10, 1954—Decision, June 30, 1955 


Order requiring manufacturers in Chicago, Ill., to cease misrepresenting the 
feather and down content of their pillows on labels affixed thereto or 
, otherwise. 
A Mr. Ames W. Williams for the Commission. 
4 Mr. Marshall M. Holleb, of Chicago, Il1., for respondents. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The complaint charges that the respondents have violated the pro- 
visions of the Federal Trade Commission Act by misrepresenting the 
contents of feather pillows which they manufacture and distribute in 
commerce. 

After the filing of an answer, hearings were held, in which testimony 
and other evidence was presented, duly recorded and filed in the office 
of the Commission. By stipulation all the evidence in the companion 
feather cases was made a part of the record in this case, except so far 
as such evidence relates exclusively to the identification, contents and 
analyses of the feather samples in each of those cases.1_ Proposed 
findings of fact, conclusions and order have been submitted by counsel. 
On the basis of the entire record, the following findings of fact are 
made: 

1. Respondents Buryl J. Laser, Jorge Laser and Hattie Laser are co- 
partners trading as Globe Feather & Down Company, with their 
office and principal place of business at 1433 ‘South Miller Street, 
Chicago, Illinois. 

2. Respondents are now, and for more than one year last past have 
been, engaged in the manufacture of feather and down products, spe- 

~ cifically pillows, which they sell to dealers for resale to the public. 

Respondents have caused and now cause their pillows, when sold, to 
be transported from their place of business to purchasers thereof 


+The companion feather cases are: Docket 6132, National Feather & Down Company ; 
Docket 6133, The L. Buchman Co., Inc., et al.; Docket 6134, Burton-Dixie Corp., et al.; 
Docket 6135, N. Sumergrade & Sons, et al.; Docket 6137, Northern Feather Works, Inc., 
et al.; Docket 6161, The Salisbury Co., et al.; Docket 6188, Globe Feather & Down Co., 
et al. ; and Docket 6208, Sanitary Feather & Down Co., Inc., et al. 
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located in various other States of the United States. Respondents 
maintain and, at all times mentioned herein, have maintained a course 
of trade in said pillows in commerce among and between the various 
States of the United States. 

3. In the course and conduct of their aforesaid business respondents 
are now, and have been, in substantial competition in commerce with 
other partnerships, firms, corporations and individuals engaged in the 
sale and distribution of feather and down products, including pillows. 

4. In the course and conduct of their aforesaid business, respondents 
have caused labels to be affixed to certain of their pillows purporting 
to state and set out the kinds or types and proportions of filling ma- 
terials contained therein, and have made representations with respect 
to their pillows designated “Little Boy Blue,” as follows: 


ALL NEW MATERIAL consisting of 
Imported White Goose Down, 


and with respect to their pillows designated “Manchester,” 


ALL NEW MATERIAL consisting of 
50% Goose Down 
50% Goose Feathers. 

5. Through the use of the aforesaid statements, respondents have 
represented that the filling material in the pillows designated “Little 
Boy Blue” is composed wholly of new, imported white goose down, 
and that the filling material in the pillows designated “Manchester” is 
composed of 50% new goose down and 50% new goose feathers. 

6. Two pillows of each of the above-mentioned designations were 
procured by a representative of the Commission at the same time from 
the same retail dealer, and were introduced in evidence. The contents 
of these pillows were analyzed by an expert for the Commission, and 
the contents of the two pillows designated “Little Boy Blue” were 
analyzed by an expert for the respondents. Respondents’ expert 
made no analysis of the contents of the two pillows designated “Man- 
chester.” The analyses showed as follows: 


Pillows designated “Little Boy Blue” 


Pillow 1 Pillow 2 Computed 
(by weight) | (by weight) average 


Ga ke eee g Sone aw hele ete 


By the Commission’s expert: Percent Percent Percent 
80. 6 78. 78. 65- 


Goose dowN =... --22-4---4-=354---nen geese rnin rage te 7 
Goose feathers- 18.0 19.3 18. 65 
Feather fiber - ------ ag) 1.6 14 
Pith and scale. ..+-----=------+----+--22--S--F-<n rent .2 4 : ag 
Grams Grams 
Amount analyzed...--2----------------------------------- 3.032 9:621 |2 te eeteest 
By respondents’ expert: Percent Percent 
Down and down fiber-----------------------------------> 89.3 88.8 89. 05 


White goose feathers. ------------------------------------- 10.7 11.2 10. 95 


ee eee 


GLOBE FEATHER & DOWN CO. 1395 
1393 Decision 


Pillows designated “Manchester” 


Pillow 1 Pillow 2 Computed | 
(by weight) | (by weight) average 
By the Commission’s expert: Percent Percent Percent 
cose down tants Sek. ees AS ie 274 37.6 35. 4 36.5 
Goose foathorsiecerie 2 hoes ei Ye So 49.0 AGS) arotss ee eee ee 
immature goose featherst 2.2 iy ee ea i 3 48.7 48. 85 
amaced feathers == pe. ¢a) See ie 2 en 7.9 9.1 8.5 
Mou cketoat hers sa ed EEE eee Se ee 2.5 2:7, 2.6 
Oihickonfeathors-eant.o) seas Se Pee ee 4 1.2 8 
OC pe eS tee ae Se Ot! | eg i) er ee eee a 157 2.0 1.85 
Pes pavavCh SCQ1O iB eto 5 te eke apes pe Se A, 9 9 9 
Grams Grams 
PATI OU TAMA LY ZO G25 ai! 5 oe es ee 5. 634 VOOG eee nee See 
Respondents’ expert submitted no tests on these pillows_-_|_--_---._-____-|_---__------__|____-_-______- 


7. In determining whether or not the representations as to the pillow 
contents are false within the meaning of the Act, it is helpful to have 
an understanding of the manufacturing methods used in the feather 
industry. 

(1) In general, three sources of feather supplies are or have been 
available: 

(a) The American Source 


First, there are the domestic feathers, which ordinarily are prop- 
erly labeled, but are not available in sufficient quantities to meet the 
industry’s requirements. 


(b) The European Source 


Second, there is the European source of supply from which feathers 
are procured, but from this source it is impossible to get unadulterated, 
new stock, because of a common practice of mixing second-hand feath- 
ers with new. European feathers are purchased on the basis of 
samples, and each manufacturer must judge from these samples the 
quality and type of feathers available to him. 


(c) The Oriental Soiree 


The third source is the Orient, from which adequate supplies may 
be had; but in the Orient there is no careful sorting, and a bale of 
feathers purchased as goose feathers may contain substantial quanti- 
ties of duck or chicken feathers. These feathers are usually purchased 
through importers and commission merchants who submit offers to 
manufacturers. A typical offer will show as available for purchase 
by respondents or other pillow manufacturers 100 bales of 200 pounds 
each at 90¢ per pound, the feathers being Formosan grey goose feath- 
ers, 90% clean, maximum 20% duck feathers, 5% chicken feathers, 3% 
quills, minimum 30% down. Oriental feathers are purchased on the 
basis of these representations, without sampling. 
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(2) After raw feathers are procured by the manufacturer they are 
thoroughly washed, dried and fluffed up. Then they are sorted by 
means of a machine which separates the various constituents of the 
feather bulk by a blowing or suction process. The feathers are put 
through the sorting machine in lots of fifty pounds. The down, being 
lighter, is more readily blown over the baffle in the sorting machine, 
and passes into its particular bin or container. Then follow the 
downy-type feathers, and the various other feathers, in appropriate 
classifications according to weight or specific gravity, each into a 
specially prepared container. By this process it is reasonably prac- 
tical to segregate a high percentage of down, but in down, as in the 
other classifications, there are always some feathers which are in- 
appropriate to the particular classification. In the downy-type 
feather receptacle will be some pure down and some heavier-type 
feathers. Similar discrepancies will occur in each of the other classi- 
fications. It is impossible to separate feathers according to type 
of fowl or to remove inferior or second-hand feathers. The only 
possible separations are those which can be obtained by the application 
of the principles of specific gravity. Feathers of the same degree 
of lightness will go over the baffle at the same time, irrespective of the 
kind of fowl from which they may have been plucked, or whether 
they are new or used. 

(3) The down and feathers thus sorted and placed in separate con- 
tainers have no uniformity or homogeneity; the heavier feathers will 
be at the bottom, the down at the top of each container. Although 
there be a vigorous agitation of the feathers and down in a storage bin, 
the resulting mixture will at no time be of uniform content through- 
out, and no mixture of feathers and down is or will remain uniform 
or constant throughout its bulk. When a pillow order is to be made 
up, the manufacturer puts into the filling bin the number of bags of 
each type of feather requisite to obtain the desired mixture. The fill- 
ing bins usually are approximately 5 x 10 x 12 feet in size, and hold 
up to 350 or 400 pounds of feathers. Two or three hundred pairs of 
pillows may be filled out of one mixture, and it is not unusual for a 
manufacturer to fill from twelve to fourteen hundred pairs of pillows 
during a day. 

(4) During the filling process, the feathers are agitated by means 
of wooden forks, and the pillows are filled by suction. The proportion 
of down and feathers that go into each pillow depends partly, of 
course, upon the filling-bin mixture, but also to a large extent upon 
what part of the bin the filling suction reaches. Even with the exer- 
cise of the greatest care, pillows filled from the same bin will vary in 
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content. Those being filled from the bottom of the bin will contain 
the heavier feathers, and the greater amounts of pith, scale, and other 
extraneous matter. The exact amount or proportion of down and 
feathers going into any particular pillow cannot be controlled by 
mechanical means. The expert whose testimony was presented in sup- 
port of the complaint stated that the contents of pillows filled from 
the same bin will vary as much as 30% ; that the same percentage will 
not be found in any two pillows; that the mixture in each pillow will 
vary from the mixture in the filling bin; that if any one pillow should 
contain exactly the same percentage of feathers and down as that origi- 
nally placed in the filling bin, it would be pure accident; and that the 
closest practical indication of the contents of a pillow product of a 
manufacturer and the correctness of its labeling will result if several 
different pillows are sampled, preferably pillows obtained at different 
times and places. 

(5) The same difficulties arise in analyzing the contents of a single 
pillow. Except by pure accident, no two samples will have the same 
content; so there is no sure or positive method of measuring the con- 
tents of feather pillows with scientific accuracy, other than by taking 
all of the content out of the pillow and separating it into its compo- 
nent elements, then weighing each element. Such a process is so com- 
pletely impractical that, usually, a test is made by opening the pillow- 
ticking and taking samples from three different portions of the pillow. 
These samples are thoroughly mixed and a smaller testing sample, of 
which the analysis is to be made, is taken from this mixture. The 
expert who testified in support of the complaint selected three samples 
from the opening by inserting his hand and reaching to different 
portions of the pillow. Samples selected by the respondents were ob- 
tained by taking a small quantity of feathers from each of three open- 
ings in each pillow. The hearing examiner was present when re- 
spondents’ samples were taken. As each opening was made in the 
pillow ticking, some down escaped, and as each withdrawal was made, 
more down escaped before the sample could be enclosed in a container; 
while the feathers, being heavier and bulkier, were easier to retain. 
No sample can be exactly representative of the original content of the 
pillow, just as the content of no one pillow can be exactly representa- 
tive of the original mixture in the filling bin. The average sample 
for analysis weighed approximately 3 grams, representing between 4 
and 14 of 1% of the contents of a pillow, and the appearance of a 
single heavy feather in a sample of this size would make as much 
as 4% difference in the final result. This method is far from satisfac- 
tory, and the resulting percentages are not conclusive. 
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(6) The crushing or curling process is a manner of giving a twist or 
curl to landfowl feathers, such as chicken and turkey, to increase 
their resiliency and tend to prevent their matting, and thus improve 
their quality for use as pillow-filling material. The same process 1S 
applied to waterfowl quill feathers (that is, feathers from the wings 
and tails of ducks and geese), which otherwise would not be suitable 
for pillow-filling material. ‘A considerable amount of fiber, pith and 
scale result from the crushing, and are carried over into the filling 
mixture. As to utility, crushed landfowl feathers are better than 
crushed waterfowl feathers, and crushed turkey feathers are better 
than crushed chicken feathers. 

The mixture of crushed feathers is made by weighing out the proper 
proportions of the various kinds of crushed feathers that are to be 
mixed, and taking alternate handfuls of feathers from the separate 
containers and throwing these into the hopper of the curling or 
crushing machine. Because of the nature of these larger feathers, 
they frequently go through the hopper in lumps, so that it is impossible 
to get a mixture with any degree of homogeneity. Despite agitation 
in mixing, slugs of chicken or turkey feathers and slugs of quill 
feathers will get into the pillows without ever being separated or 
mixed. The label “Crushed Feathers,” showing the types of feathers 
used, can indicate no more than that the mixture was made from the 
types or kinds of feathers stated on the label. 

It is impossible to separate and analyze crushed feathers accurately. 
A pillow filled with crushed feathers is the cheapest product of the 
industry, and in the minds of the general public, there is very little 
distinction among the various kinds of crushed feathers, whether 
goose, duck, chicken or turkey. The expert who testified in support 
of the complaint indicated that pillows filled with crushed feathers 
are the least desirable of all pillows, and are the lowest class of pillows 
on the market. In his opinion, it is impractical to attempt to dis- 
tinguish between the various types of crushed feathers in any batch 
of such pillows, and he suggested during the course of his tests for 
the Commission that no further pillows filled with crushed feathers 
be sent to him for analysis. 

(7) On the basis of the foregoing, the conclusion is inescapable that 
as a practical matter, the contents of feather pillows cannot be ac- 
curately labeled. In fact, to require accurate labeling as to content, of 
a product such as feather pillows, which, by nature, vary constantly 
and at random in content, is to require an impossibility. No manu- 
facturer of feather pillows could comply with such a requirement ex- 
cept by analyzing the filling of each pillow individually. Obviously 
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that is an impossible task. Incidentally, it points up the dangers 
involved in attempting to reach a conclusion as to pillow content on the 
basis of testing two pillows out of a batch that may have included one 
hundred or two hundred pairs of pillows. 

(8) Despite these facts, however, some 28 States have labeling re- 
quirements with which pillow manufacturers must comply; and the 
Federal Trade Commission, on April 26, 1951, promulgated Trade 
Practice Rules for the Feather and Down Products Industry, which 
undertake to interpret the Act and express the Commission’s policy 
with respect to the practices complained of in this processing. Al- 
though these Rules are not binding upon the hearing examiner, they 
should be given careful consideration in applying the law to the facts 
of this proceeding. The pertinent parts of those Rules applicable 
thereto are as follows: 


RULE 3—IDENTIFICATION AND DISCLOSURE OF KIND AND TYPE OF FILLING MATERIAL, 
IN INDUSTRY PRODUCTS 


I. In the sale, offering for sale, or distribution of industry products, it is an 
unfair trade practice to misrepresent or deceptively conceal the identity of the 
kind or type of filling material contained in any of such products, or of the kinds 
or types, and proportions of each, when the filling material is a mixture of more 
than one kind or type. Such identification and disclosure shall be made by 
tag or label securely affixed to the outside covering of each product and in 
invoices and all advertising and trade promotional literature relating to the 
product; and when the filling material is a mixture of more than one kind or 
type, each kind and type shall either be listed in the order of its predominance 
by weight, or be listed with an accompanying disclosure of the fraction or per- 
centage by weight of the entire mixture which it represents. 

II. Identification of the kind and type of feather and down stock by use of 
any of the terms listed and defined below will be considered proper when in 
accord with the definition set forth for such term: 


Definitions: 

(a) Down: The undercoating of waterfowl, consisting of clusters of the light, 
fluffy filaments growing from one quill point but without any quill shaft. 

(6) Down fiber: The barbs of down plumes separated from the quill points. 

(c) Waterfowl feathers: Goose feathers, duck feathers, or any mixture of 
goose and duck feathers. 

(d) Feathers (or Natural Feathers): Bird or fowl plumage having quill 
shafts and barbs and which has not been processed in any manner other than 
by washing, dusting, and sterilizing. 

(e) Quill feathers (or Quills) : Wing feathers or tail feathers or any mixture 
of wing and tail feathers. 

(f) Crushed feathers: Feathers which have been processed by a crushing or 
eurling machine which has changed the original form of the feathers without 


removing the quill. 
* * * * * * * 
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(h) Feather fiber: The barbs of feathers which have peen completely separated 
from the quill shaft and any aftershaft and which are in nowise joined or attached 
to each other. 

* * * * * * * 

(j) Damaged feathers: Feathers, other than crushed, chopped, or stripped, 
which are broken, damaged by insects, or otherwise materially injured. 

Ill. Tolerance: (a) Subject to the restrictions and limitations hereinafter set 
forth, the filling material of an industry product may be represented as being of 
put one kind or type when 85% of the weight of all filling material contained 
in the product is of the represented kind or type; or may be represented as 
being of a mixture of two or more kinds or types with accompanying disclosure 
of a fraction or percentage of the weight of the entire mixture represented by 
each if the fraction or percentage shown is not at variance with the actual pro- 
portion of the weight of the entire mixture represented by each such kind or 
type by more than 15% of the stated fraction or percentage. (The tolerance 
provided for in this paragraph III is to be understood as being an allowance 
for error and as not embracing any intentional adulteration.) 


Limitations and Restrictions 


(b) When the filling material of an industry product is represented, directly 
or indirectly, as being wholly of down, any proportion within the tolerance 
percentage provided for in (@) above which is not down shall consist principally 
of down fiber and/or small, light, and fluffy waterfowl feathers, shall contain 
no quill feathers, crushed feathers, or chopped feathers, and shall not contain 
damaged feathers, quill pith, quill fragments, trash, or any matter foreign to 
feather and down stock in excess of 2% by weight of the filling material con- 
tained in the product, or which in the aggregate exceeds 5% of such weight. 

* * * * _ * * * 

(e) When the filling material of an industry product is represented, directly 
or indirectly, as being wholly of a mixture of down and feathers, or of down 
and more than one kind or type of feathers, or of feathers of more than one kind 
or type, any proportion, or the aggregate of any proportions, of the filling material 
of the product at variance with the representation, but within the tolerance per- 
centage provided for in (a) above, shall not contain quill pith, quill fragments, 
trash, or any matter foreign to feather and down stock in excess of 2% by 
weight of the filling material in the product or which in the aggregate exceeds 
5% of such weight; and, unless nondeceptively disclosed in the representation, 
not in excess of 5% by weight of the filling material of the product shall consist 
of crushed feathers, chopped feathers, quill feathers, or damaged feathers. 

Note.—lIt is the consensus of the industry that determination as to whether 
any representation is violative of the provisions of this Rule should be based 
on an average of the results of tests of at least two products of the same type 
when same are readily available for testing, * * *. 


The Rules further provide that samples of equal weight and size 


be drawn from at least three different locations in the product; that 
such samples be thoroughly mixed; and that a test be made of not less 


than 3 grams of the mixture. Application of the law and a reasonable | 


interpretation of these Rules to the facts of this proceeding results in 
the following: 


oe 
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Conclusions: 


I. The test procedures adopted and followed by the experts who 
made the analyses of the pillow contents in this proceeding comply 


with the Trade Practice Rules. 


II. Respondents’ pillows designated “Little Boy Blue” are repre- 
sented as consisting of new white goose down. The complaint charges 
that this is false and misleading in that the filling material in these 
pillows contains a substantial amount of material other than white 
goose down. 

The average of the test results submitted by respondents shows that 
these pillows contained 89.05% down and down fiber. There is support 
in the record for including down fiber as part of the down content, so 
these test results must be considered as valid. The average of the 
test results submitted by the Commission’s expert shows down content 
as being 78.65%, exclusive of fiber and small downy-type feathers 
which are normally found in all-down pillows. The average of all 
four test results using this latter conservative figure shows down 
content as 83.85%. ‘Taking into consideration the numerous variables 


‘involved, and the lack of absolute accuracy in any of these tests, this 


percentage is found not to be substantially outside the reasonable 
tolerances applicable to pillows of this type, and the conclusion is 
reached that the charges of the complaint have not been adequately 
established by reliable, probative and substantial evidence as to these 
pillows. 

III. Respondents’ pillows designated “Manchester” are represented 
as being 50% goose down and 50% goose feathers. Respondents sub- 
mitted no test results as to contents of these pillows. The average 
of the analyses made by the Commission’s expert shows the down con- 
tent as 36.5%. Adding the 1.85% of fiber, this down content may be 
raised to 38.35%, which is approximately 23% less than the amount of 
down the pillows should contain. This is substantially greater than 
the allowable, reasonable tolerance of 15%, and cannot be justified. 
It is concluded, therefore, that these pillows have been mislabeled and 
that the representations made by respondents in respect thereto are 
false and misleading. 

IV. The labeling and representations hereinabove found to be false 
(Conclusion IIT) constitute unfair trade practices; are to the prejudice 
and injury of the public; and constitute unfair and deceptive acts and 
practices and unfair methods of competition in commerce. 

V. The use by respondents of the false and misleading statements 
on the labels affixed to their pillows has had and now has the tendency 
and capacity to mislead and deceive dealers and the purchasing public 
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into the erroneous and mistaken belief that such statements are true, 
and to induce the purchase of substantial quantities of their said pil- 
lows because of such erroneous and mistaken belief. 

VI. This proceeding is found to be in the public interest, and the 
following order is found to be justified : 

It is ordered, That respondents Buryl J. Laser, Jorge Laser and 
Hattie Laser, copartners, trading as Globe Feather & Down Com- 
pany, or under any other name, and their representatives, agents and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
feather pillows or other feather and down products, do forthwith cease 
and desist from misrepresenting in any manner, or by any means, di- 
rectly or by implication, the identity of the kind or type of filling 
material contained in any such products, or of the kinds or types, 
and proportions of each, when the filling material is a mixture of 
more than one kind or type. 


ON APPEAL FROM INITIAL DECISION 


By Secrest, Commissioner : 

This is one of a group of ten cases, all tried and considered together, 
involving the use on labels of allegedly false and deceptive representa- 
tions with respect to the filling material contained in feather and down 
pillows. The hearing examiner having filed his initial decision in 
which he found that the respondents have in fact mislabeled certain of 
their pillows and in which he included an order directing them to 
forthwith cease and desist from such practices, the respondents ap- 
pealed. The case was heard on the appeal brief, an opposing brief 
filed by counsel supporting the complaint and oral arguments of 
counsel. 

Except as to the results of the analyses of the different pillows 
used as exhibits, as to which the record in each of these cases is specific 
and definite, and except for the differences in the initial decisions, this 
case is not unlike that in the matter of Burton-Dixie Corporation, 
et al., Docket No. 6134, in which case the Commission has written an 
opinion setting forth in some detail its views on the various issues in- 
volved. In view of the similarity between these cases, the opinion in 
that case is equally applicable here, and for the reasons there stated 
the Commission is of the view that the hearing examiner’s findings of 
fact and conclusions that the respondents have misrepresented the con- 
tents of certain of their pillows in violation of the Federal Trade 
Commission Act, and the order to cease and desist contained in the 
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initial decision are correct. For the same reasons, and for the addi- 
tional reasons set forth in the decision in the matter of Bernard H. 
Sumergrade and Harry Sumergrade, copartners trading as N. Sumer- 
grade & Sons, Docket No. 6135, the Commission is of the opinion, and 
finds, that the pillows referred to in Conclusion II of the initial de- 
cision, which pillows were represented as containing all new white 
goose down, but which actually contained an average of only 78.65%, 
were also mislabeled, and the hearing examiner’s conclusion to the 
contrary and his reasoning in support thereof are rejected. 

The respondents’ appeal is accordingly denied and the initial de- 


cision as modified herein is affirmed. , 


FINAL ORDER 


The respondents having filed an appeal from the hearing examiner’s 
initial decision in this proceeding; and the matter having been heard 
on briefs and oral argument, and the Commission having rendered its 
decision denying the appeal and affirming the initial decision as 
modified ; 

It is ordered, That the respondents named in the initial decision 
shall, within sixty (60) days after service upon them of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which they have complied with the order to cease 
and desist contained in the aforesaid initial decision. 
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In THE MATTER OF — 
COLUMBIA BEDDING COMPANY ET AL. 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6189. Complaint, Mar. 11, 1954—Decision, June 30, 1955 


Order requiring a manufacturer in Chicago, Ill., to cease misrepresenting the 

feather and down content of its pillows on labels affixed thereto or otherwise. 
Mr. Ames W. Williams for the Commission. 

Mr. James Perkins Parker, of Washington, D. C., for respondents. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The complaint charges that the respondents have violated the pro- 
visions of the Federal Trade Commission Act by misrepresenting the 
contents of feather pillows which they manufacture and distribute in 
commerce. 

After the filing of an answer, hearings were held, at which testimony 
and other evidence were presented, duly recorded and filed in the office 
of the Commission. Proposed findings of fact, conclusions and orders 
have been submitted by counsel. On the basis of the entire record, 
the following findings of fact are made: 

1. Respondent Columbia Bedding Company is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Illinois, with its principal office located at 1750 North 
Wolcott Street, Chicago, Illinois. Respondents L. Gerald Koch 
(erroneously named in the complaint as L. Gerald Couch), president, 
George M. Silverthorne, Jr., vice president, and Thomas W. Hellyer, 
Secretary-treasurer, are the officers of said corporate respondent. 

9, Respondent corporation, Columbia Bedding Company, maintains 
factories in Philadelphia, Chicago, Kansas City and Dallas, and for 
the past fifty years has engaged in the manufacture and sale of 
pillows and other products, designated as down and feather products, 
to dealers for resale to the general public, which products said re- 
spondent has caused, when sold, to be transported from the various 
places of manufacture to purchasers located in various other States of 
the United States; and has maintained a course of trade in the said 
products in commerce. 

Respondents L. Gerald Koch, George M. Silverthorne, Jr., and 
Thomas W. Hellyer are engaged in the manufacture, sale and inter- 
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state distribution of pillows and other products designated as down 
and feather products, only to the extent that they may perform their 
duties as officers of respondent Columbia Bedding Company. 

3. In the course and conduct of their Ake business, respond- 
ents are now, and have been, in substantial competition in commerce 
with other corporations and with firms, individuals and partner- 
ships engaged in the sale and distribution of feather and down prod- 
ucts, including pillows. 

4. In the course and conduct of their aforesaid business, respondents 
have caused labels to be affixed to certain of their pillows purporting 
to state and set out the kinds and types and proportions of filling 
materials contained therein, and have made representations with re- 
spect to their pillows designated “Harmony House,” as follows: 

ALL NEW MATERIAL consisting of 
Duck Down 

ALL NEW MATERIAL consisting of 
50% Duck Down 

50% Duck Feathers. 

5. Through the use of the statements appearing on the labels affixed 
to said pillows, respondents represent that the filling material in 
some of the pillows designated “Harmony House” is composed en- 
tirely of all new duck down and that the filling material in other 
pillows also designated “Harmony House” is composed of 50% new 
duck down and 50% new duck feathers. 

6. Two pillows labeled “Harmony House” were obtained by a repre- 
sentative of the Commission from a retail store of Sears Roebuck 
and Company located in Grand Rapids, Michigan. They are two of 
a shipment of ten pillows from respondents in Chicago to Sears in 
Michigan. They were labeled as containing 50% duck down and 
50% duck feathers. Separate analyses of the contents of these pillows 
by the Commission’s expert showed as follows: 


Pillow 1 Pillow 2 Computed 
(by weight) | (by weight) average 
Percent Percent Percent 
EVO atl Wilken eee ere. Cnet es aot coed eet n eee naee 29. 30. 4 29. 95 
PICISTORGHCTS: S88. fos ae 8 Te i re a TE Sete os 57.0 58. 4 57.7 
ELE Re ACanNers sete ae Se ee toe en ees heron ae ee een 4.4 4.9 4.65 
(CHOIRS OER Ree See ee ee ea 5.9 3.2 4, 55 
WeatHorm oer 22.2 Utes Fk) que ae A tte Me) lime alee! 1.8 1.3 1,55 
AE 'NA OE YOU RT CTS (cine ee ee ee ay OS a ee ee ne eS 1.4 1.8 1.6 
Grams Grams 
BAIMOUMTN AN ANY ZOO) ced Sig as OS a tt oh ekg 4. 573 AY QOD Pak <p 


Two other pillows, also labeled “Harmony House,” were obtained 
by a representative of the Commission from a retail store of Sears 
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Roebuck and Company in Minneapolis, Minnesota. The contents of 
these two pillows was represented as all new duck down. Analyses of 
the contents of these two pillows by the Commission’s expert showed. 
as follows: 


Pillow 3 Pillow 4 Computed 
(by weight) | (by weight) average 
F Percent Percent Percent 
Duck down! 20 5.60 Scene ae et ewe 4- =e ea 84.0 80. 6 82.3 
Duck feathers (light and downy) ----------------------------- 13. 2 17.7 15. 45 
Featlier fiber -. 8 2. oc tee oo 6 et eee aE 21 dd 16 
Prin d'scale ls MELA LER! ee eae EERE ee eee ee .7 6 . 65 
Gra Grams 
Amount analyzed_Je 152222524. -2 22 ok bed 3.191 8. 405 | 22. Sarasa 


Although samples of the contents of all four of these pillows were 
taken by respondents, no report of the result of any analysis of these 
samples was submitted. 

7, Respondents procure their feather supply from various sources. 
A large quantity of the feathers they use comes from various parts of 
the United States; some comes from Europe, particularly Austria and 
Czechoslovakia, and contains second-hand feathers (perhaps up to 5% 
or more), which cannot be segregated by any practical method; other 
feathers come from the Orient and are always of mixed composi- 
tion—goose, duck and chicken feathers in various proportions. Re- 
spondents use no goose feathers from the Far East because they can 
procure better stock domestically. 

8. After raw feathers are procured by respondents, they are 
thoroughly washed, dried and fluffed up. Then they are sorted by 
means of a machine which separates the various constitutents of the 
feather bulk by a blowing or suction process. The feathers are put 
through the sorting machine in lots of fifty pounds. The down, being 
lighter, is more readily blown over the baffle in the sorting machine, 
and passes into its particular bin or container. Then follow the downy- 
type feathers, and the various other feathers, in appropriate classifi- 
cations according to weight or specific gravity, each into a specially- 
prepared container. By this process it is reasonably practical to 
segregate a high percentage of down, but in down, as in the other 
classifications, there are always some feathers which are inappropriate 
to the particular classification. In the downy-type feather receptacle 
will be some pure down and some heavier-type feathers. Similar 
discrepancies will occur in each of the other classifications. It is im- 
possible to separate feathers according to type or fowl or to remove 
inferior or second-hand feathers. The only possible separations are 
those which can be obtained by the application of the principals of 
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specific gravity. Feathers of the same degree of lightness will go 
over the baflle at the same time, irrespective of the kind of fowl from 
which they may have been plucked, or whether they are new or used. 

9. The down and feathers thus sorted and placed in separate con- 
tainers have no uniformity or homogeneity; the heavier feathers will 
be at the bottom, the down at the top of each container. Although 
there be a vigorous agitation of the feathers and down in a storage 
bin, the resulting mixture will at no time be of uniform content 
throughout, and no mixture of feathers and down is or will remain 
uniform or constant throughout its bulk. During the filling process, 
the feathers are agitated by means of wooden forks, and the pillows 
are filled by suction. The proportion of down and feathers that go 
into each pillow depends partly, of course, upon the filling-bin mixture, 
but also to a large extent upon what part of the bin the filling suction 
reaches. Even with the exercise of the greatest care, pillows filled 
from the same bin will vary in content. Those being filled from the 
bottom of the bin will contain the heavier feathers, and the greater 
amounts of pith, scale, and other extraneous matter. The exact amount 
or proportion of down and feathers going into any particular pillow 
cannot be controlled by mechanical means. No two pillows of the same 
batch, filled from the same bin, will have the same content in identical 
proportions, but under ordinary conditions the content of every pillow 
of the same batch should come within 15% of being in the same 
proportion as the materials in the filling bin, and therefore within 15% 
of the representations made on the pillow labels. 

10. Difficulties arise in analyzing the contents of a pillow. Except 
by accident, no two samples will have the same proportion of each 
component, so there is no sure or positive method of measuring the 
contents of a feather pillow with scientific accuracy, other than by 
taking all of the content out of the pillow and separating it into its 
component elements, then weighing each element. Such a process 
is so completely impractical that, usually, a test is made by opening 
the pillow-ticking and taking samples from three different portions 
of the pillow. These samples are thoroughly mixed and a smaller test- 
ing sample, of which the analysis is to be made, is taken from this 
mixture. The various types of feathers in the sample, which ordinar- 
ily weighs three grams or more, are separated and carefully weighed. 
The percentages are then computed. Although no two tests of the 


contents of any one pillow will show exactly the same portions, they 


will or should be reasonably similar. 
11. After tests had been made, the expert who later testified in 
support of the complaint sent typed reports to the Commission show- 
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ing the results of his analyses. Copies of these typed reports were fur- 
nished respondents’ counsel in advance of hearing. At the hearing, 
the hand-written reports (from which such typed copies were made), 
which had been retained by the expert, were produced, and are in the 
record, These reports were initialled by the expert’s assistant, who 
made each analysis, and by two supervisors who later examined the 
separations of feathers to determine if they were properly made. in 
the record also are envelopes in which the separated component parts 
of each sample tested have been preserved, and there is a larger en- 
velope containing a portion of the original mixture from which the 
small testing sample was taken. Every opportunity was afforded 
respondents both to check on the analyses submitted by the Com- 
mission’s expert, and to make tests of their own. 


Conclusions: 

I. The test results of the Commission’s expert must be accepted as 
accurate and a representative of the contents of the pillows tested. 
The test procedures followed were those generally used in the in- 
dustry and comply with the suggestions embodied in the Trade 
Practice Rules for the Feather and Down Products Industry promul- 
gated by the Federal Trade Commission on April 26, 1951, following 
a conference of industry representatives. 

IL. Pillows 1 and 2, “Harmony House” pillows obtained from Sears 
Roebuck and Company, Grand Rapids, Michigan, are represented as 
containing 50% duck down and 50% duck feathers. Respondents 
admitted that the labels and the pillow ticking were their products, 
but expressed a doubt as to the pillow contents being the same as that 
originally placed in these pillows at their factory. The course of 
the pillows is shown in the record from respondents’ factory to Sears 
Roebuck and Company in Grand Rapids, to the Commission’s repre- 
- sentative in Chicago, to the Commission in Washington, to the Com- 
mission’s expert in Baltimore, back to the Commission in Washington, 
D. C., and into the record of this proceeding. There is no reasonable 
basis for believing that these pillows had been tampered with at 
any stage of their progress from respondents’ factory to the time of 
their acceptance in this record, It is established by reliable, proba- 
tive and substantial evidence that these two pillows were of respond- 
ents’ manufacture, and that the contents analyzed by the Commission’s 
expert were the identical contents contained in the pillows at the time 
they left respondents’ factory. 

The average of the analyses of the contents of these two pillows 
shows duck-feather content of 57.7%, and duck-down content of 
31.50%, including 1.55% of feather fiber. Feather fiber is included 
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with the down to give respondents the benefit of any doubt. The 
down content, according to the label, should be 50%. Under a rea- 
sonable tolerance of 15%, the down content should be at least 42.5%. 
There is a substantial shortage of down content. The duck-feather 
content, 57.7%, excluding damaged feathers, is just slightly greater 
than the 57.5% which is justified under a reasonable tolerance of 15 %, 
and there are some chicken feathers and some pith and scale, but not 
in excessive amounts. The substantial deviation from the representa- 
tions made on the labels is with respect to the down content, and 
that is so great as to require a finding that the labels on these two 
pillows are incorrect, and that the representations made thereon are 
false and deceptive. 

Against this conclusion, respondents urge the de minimis contention 
that they manufacture some 800,000 pillows per year, and that it is 
unfair to base a finding or an order upon an analysis of two pillows. 
But these two pillows are from one ten-pillow shipment, and were 
selected at random. Although respondents manufacture many 
different types of pillows containing varying proportions of different 
filling materials, there is no showing as to the number of pillows bear- 
ing the same labels as pillows 1 and 2. Certainly there is no require- 
ment that a majority of respondents’ pillows must be tested before a 
finding is made. These particular pillows were for sale at retail to 
individual customers, who have a right to believe that the products 


which they purchase are properly labeled. The de minimis argument 


is rejected. 

III. Pillows 3 and 4, “Harmony House” pillows obtained from 
Sears Roebuck and Company, Minneapolis, Minnesota, are repre- 
sented as containing all new duck down. Actually they contain an 
average of 82.3% duck down, but if even a minimum quantity of the 
light and downy feathers be added to the pure down, and, in the 
light of the record, this is reasonable and proper, the duck down con- 
tent would come within the reasonable 15% tolerance. As to these 
pillows, therefore, the conclusion is reached that the allegations of 
the complaint that these pillows have been mislabeled are not sus- 
tained by substantial, reliable, and probative evidence. Upon all 
the facts of record, the conclusion is reached that these pillows were 
properly labeled. It is unnecessary to discuss respondents’ contention 
that these pillows were not of their manufacture. 

IV. The labeling and representations hereinabove found to be false 
(conclusion II, above) constitute unfair trade practices; are to the 
prejudice and injury of the public; and constitute unfair and deceptive 
acts and practices and unfair methods of competition in commerce. 
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V. The use by respondents of the false and misleading statements 
on the labels affixed to their pillows has had and now has the tendency 
and capacity to mislead and deceive dealers and the purchasing public 
into the erroneous and mistaken belief that such statements are true, 
and to induce the purchase of substantial quantities of their said 
pillows because of such erroneous and mistaken belief. 

VI. This proceeding is found to be in the public interest, and the 
following order is found to be justified : 

It is ordered, That respondents Columbia Bedding Company, a 
corporation, and L. Gerald Koch (erroneously named in the complaint 
as L. Gerald Couch), George M. Silverthorne, Jr., and Thomas W. 
Hellyer as officers of said corporation, and their representatives, agents 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale or distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
feather pillows or other feather and down products, do forthwith | 
cease and desist from misrepresenting in any manner, or by any 
means, directly or by implication, the identity of the kind or type of 
filling material contained in any such products, or of the kinds or 
types, and proportions of each, when the filling material is a mixture 
of more than one kind or type. 


ON APPEAL FROM INITIAL DECISION 


By Srcrest, Commissioner : 

This is one of a group of ten cases, all tried and considered together, 
involving the use on labels of allegedly false and deceptive representa- 
tions with respect to the filling material contained in feather and down 
pillows. The hearing examiner having filed his initial decision i 
which he found that the respondents have in fact mislabeled certain 
of their pillows and in which he included an order directing them to 
forthwith cease and desist from such practices, the respondents ap- 
pealed. The case was heard on the appeal brief, an opposing brief filed 
by counsel in support of the complaint and oral arguments of counsel. . 

Except as to the results of the analyses of the different pillows used 
as exhibits, as to which the record in each of these cases is specific and 
definite, this case is not unlike that in the matter of Bernard H. Sumer- 
grade and Harry Sumergrade, copartners trading as N. Sumergrade 
& Sons, Docket No. 6135, in which case the Commission has written 
an opinion setting forth in some detail its views on the various issues 
involved. In view of the similarity between these cases, the opinion 
in that case is equally applicable here, and for the reasons there stated 
the Commission is of the view that the hearing examiner’s findings 
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of fact and conclusions that the respondents have misrepresented the 
contents of certain of their pillows in violation of the Federal Trade 
Commission Act, and the order to cease and desist contained in the 
initial decision are correct. For the same reasons, and for the addi- 
tional reasons set forth in the decision in the matter of Burton-Dixie 
Corporation, et al., Docket No. 6134, the Commission is of the opinion, 
and finds, that the pillows referred to in Conclusion III of the initial 
decision, which pillows were represented as containing all new duck 
down, but which actually contained an average of only 82.3% duck 
down, were also mislabeled, and the hearing examiner’s conclusion to 
the contrary and his reasoning in support thereof are rejected. 

In their brief on appeal, the respondents contend, among other 
things, that the initial decision fails to show what consideration, if 
any, was given to certain of the respondents’ testimony and exhibits 
and that certain of the findings and conclusions are not based upon 
reliable, probative and substantial evidence. The Commission has 
considered each of these points, but finds no merit in any of them. 
The initial decision shows on its face that the findings and conclusions 
contained therein were based upon a careful consideration of the 
record as a whole, including the material evidence introduced by the 
respondents, and it appears to the Commission that the record not 
only supports such findings and conclusions, but also precludes any 
to the contrary. The respondents’ appeal is accordingly denied and 
the initial decision as modified herein is affirmed. 


FINAL ORDER 


The respondents having filed an appeal from the hearing examiner’s 
initial decision in this proceeding; and the matter having been heard 
on briefs and oral argument, and the Commission having rendered its 
decision denying the appeal and affirming the initial decision as 
modified ; 

It is ordered, That the respondents named in the initial decision 
shall, within sixty (60) days after service upon them of this order, 
file with the Commission a report in writing setting forth in detail the 
manner and form in which they have complied with the order to cease 
and desist contained in the aforesaid initial decision. 
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In THE MATTER OF 
SANITARY FEATHER & DOWN CO., INC., ET AL. 


ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT 


Docket 6208. Complaint, Mar. 27, 1954—Decision, June 80, 1955 


Order requiring a manufacturer in Brooklyn, N. Y., to cease misrepresenting 
the feather and down content of its pillows on labels affixed thereto or 
otherwise. 

Mr. Ames W. Williams for the Commission. 
Mr. Selig Kaplan, of Brooklyn, N. Y., for respondents. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The complaint charges that the respondents have violated the pro- 
visions of the Federal Trade Commission Act by misrepresenting the 
contents of feather pillows which they manufacture and distribute in 
commerce. 

After the filing of an answer, hearings were held, in which testimony 
and other evidence was presented, duly recorded and filed in the office 
of the Commission. By stipulation all the evidence in the companion 
feather cases was made a part of the record in this case, except so far 
as such evidence relates exclusively to the identification, contents and 
analyses of the feather samples in each of those cases.t Proposed 
findings of fact, conclusions and order have been submitted by counsel. 
On the basis of the entire record, the following findings of fact are 
made: 

1. Respondent Sanitary Feather & Down Co., Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at 409-423 Willoughby Avenue, Brooklyn, New York. 
Respondents Martin Braff, Joe Braff, Philip Kestenbaum and Stan- 
ford W. Braff are the officers of said corporate respondent. Their ad- 
dress is the same as that of the corporate respondent. These indi- 
viduals direct and dominate the policies, acts, practices and business af- 
fairs of said corporate respondent, including the acts and practices 
hereinafter set out. 


1The companion feather cases are: Docket 6132, National Feather & Down Company ; 
Docket 6188, The L. Buchman Co., Inc., et al.; Docket 6134, Burton-Dixie Corp., et al. ; 
Docket 6135, N. Sumergrade & Sons, et al.; Docket 6137, Northern Feather Works, Inc., 
et al.; Docket 6161, The Salisbury Co., et al.; Docket 6188, Globe Feather & Down Co., 
et al. ; and Docket 6208, Sanitary Feather & Down Co., Inc., et al. 
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2. Respondents are now, and for more than one year last past have 
been, engaged in the manufacture of feather pillows and other feather 
and down products, which they sell to dealers for resale to the general 
public, and have caused and now cause their said products, when sold, 
to be transported from their place of business to purchasers thereof 
located in various other States of the United States. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said down and feather products, in com- 
merce, among and between the various States of the United States. 

3. In the course and conduct of their aforesaid business, respondents 
are now, and have been, in substantial competition in commerce with 
other partnerships and with corporations, firms and individuals en- 
gaged in the sale and distribution of feather and down products, in- 
cluding pillows. 

4. In the course and conduct of their aforesaid business, respondents 
have caused labels to be affixed to certain of their pillows purporting 
to state and set out the kinds or types and proportions of filling ma- 
terials contained therein, and have made representations with respect 
to their pillows designated “Sanitary Sleepwell Pillows,” as follows: 


ALL NEW MATERIAL consisting of down. 


5. Through the use of the aforesaid statements, respondents have 
represented that the filling material in said pillows is composed entirely 
of new down. 

6. Two pillows designated “Sanitary Sleepwell Pillows” were pro- 
cured by a representative of the Commission at the same time from 
the same retail dealer, and were introduced in evidence. The con- 
tents of these pillows were analyzed by an expert for the Commission 
and by an expert for the respondents. The analyses made by the 
Commission’s expert showed as follows: 


Pillow 1 Pillow 2 Computed 
(by weight) | (by weight) average 


Percent Percent Percent 
78.0 76.7 77.35 


fs Se eee EN SS e859 _2ee 6. 
2 Sy Ee eee eee 18.8 21.1 19.95 
Feather fibers 2.4 1.4 1.9 
tern seco ete co) 1... he pes cues dS cb op cece l-ceg- ae 
Grams Grams 
PNaNOUnt ANAL y Lede ses ee oaths ee ono Ree eb eee eee see 3. 40 3. 217 


t2 . 
By the respondents’ expert: Pireons ‘Piredht 
90. 00 84.0 


TByaygau tens Wey po iN 62) eee ae ee ee ae Tee eee as 87.0 


7. In determining whether or ‘not the representations as to the 
pillow contents are false within the meaning of the Act, it is helpful 
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to have an understanding of the manufacturing methods used in the 
feather industry. 
(1) In general, three sources of feather supplies are or have been 
available: 
(a) The American Source 


First, there are the domestic feathers, which ordinarily are properly 
labeled, but are not available in sufficient quantities to meet the in-- 
dustry’s requirements. 


(b) The European Source 


Second, there is the European source of supply from which feathers 
are procured, but from this source it is impossible to get unadulter- 
ated, new stock, because of a common practice of mixing second-hand 
feathers with new. European feathers are purchased on the basis of 
samples, and each manufacturer must judge from these samples the 
quality and type of feathers available to him. 


(c) The Oriental Source 


The third source is the Orient, from which adequate supplies may 
be had; but in the Orient there is no careful sorting, and a bale of 
feathers purchased as goose feathers may contain substantial quan- 
tities of duck or chicken feathers. These feathers are usually pur- 
chased through importers and commission merchants who submit 
offers to manufacturers. A typical offer will show as available for 
purchase by respondents or other pillow manufacturers 100 bales of 
900 pounds each at 90¢ per pound, the feathers being Formosan grey 
goose feathers, 90% clean, maximum 20% duck feathers, 5% chicken 
feathers, 3% quills, minimum 30% down. Oriental feathers are pur- 
chased on the basis of these representations, without sampling. 

(2) After raw feathers are procured by the manufacturer they are 
thoroughly washed, dried and fluffed up. Then they are sorted by 
means of a machine which separates the various constituents of the 
feather bulk by a blowing or suction process. The feathers are put 
through the sorting machine in lots of fifty pounds. The down, being 
lighter, is more readily blown over the bafile in the sorting machine, 
and passes into its particular bin or container. Then follow the 
downy-type feathers, and the various other feathers, in appropriate 
classifications according to weight or specific gravity, each into a 
specially prepared container. By this process it is reasonably prac- 
tical to segregate a high percentage of down, but in down, as in the 
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other classifications, there are always some feathers which are inap- 
propriate to the particular classification. In the down-type feather re- 
ceptacle will be some pure down and some heavier-type feathers. 
Similar discrepancies will occur in each of the other classifications. 
It is impossible to separate feathers according to type of fowl or to 
remove inferior or second-hand feathers. The only possible separa- 
tions are those which can be obtained by the application of the prin- 
ciples of specific gravity. Feathers of the same degree of lightness 
will go over the baffle at the same time, irrespective of the kind of 
fowl from which they may have been plucked, or whether they are 
new or used, : 

(3) The down and feathers thus sorted and placed in separate con- 
tainers have no uniformity or homogeneity; the heavier feathers will 
be at the bottom, the down at the top of each container. Although 
there be a vigorous agitation of the feathers and down in a storage bin, 
the resulting mixture will at no time be of uniform content throughout, 
and no mixture of feathers and down is or will remain uniform or con- 
stant throughout its bulk. When a pillow order is to be made up, the 
manufacturer puts into the filling bin the number of bags of each type 
of feather requisite to obtain the desired mixture. The filling bins 
usually are approximately 5 x 10 x 12 feet in size, and hold up to 350 


or 400 pounds of feathers. Two or three hundred pairs of pillows may |. - 


be filled out of one mixture, and it is not unusual for a manufacturer 
to fill from twelve to fourteen hundred pairs of pillows during a day. 

(4) During the filling process, the feathers are agitated by means 
of wooden forks, and the pillows are filled by suction. The proportion 
of down and feathers that go into each pillow depends partly, of 
course, upon the filling-bin mixture, but also to a large extent upon 
what part of the bin the filling suction reaches. Even with the exercise 
of the greatest care, pillows filled from the same bin will vary in con- 
tent. Those being filled from the bottom of the bin will contain the 
heavier feathers, and the greater amounts of pith, scale, and other ex- 
traneous matter. The exact amount or proportion of down and feath- 
ers going into any particular pillow cannot be controlled by mechanical 
means. The expert whose testimony was presented in support of the 
complaint stated that the contents of pillows filled from the same bin 
will vary as much as 80%; that the same percentage will not be found 
in any two pillows; that the mixture in each pillow will vary from the 
mixture in the filling bin; that if any one pillow should contain ex- 
actly the same percentage of feathers and down as that originally 
placed in the filling bin, it would be pure accident; and that the closest 
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practical indication of the contents of a pillow product of a manufac- 
turer and the correctness of its labeling will result if several different 
pillows are sampled, preferably pillows obtained at different times and 
places. 

(5) The same difficulties arise in analyzing the contents of a single 
pillow. Except by pure accident, no two samples will have the same 
content; so there is no sure or positive method of measuring the con- 
tents of feather pillows with scientific accuracy, other than by taking 
all of the content out of the pillow and separating it into its component 
elements, then weighing each element. Such a process is so completely 
impractical that, usually, a test is made by opening the pillow-ticking 
and taking samples from three different portions of the pillow. 
These samples are thoroughly mixed and a smaller testing sample, of 
which the analysis is to be made, is taken from this mixture. The ex- 
pert who testified in support of the complaint selected three samples 
from the opening by inserting his hand and reaching to different por- 
tions of the pillow. Samples selected by the respondents were obtained 
by taking a small quantity of feathers from each of three openings in 
each pillow. The hearing examiner was present when respondents’ 
samples were taken. As each opening was made in the pillow ticking, 
some down escaped, and as each withdrawal was made, more down 
escaped before the sample could be enclosed in a container; while the 
feathers, being heavier and bulkier, were easier to retain. No sample 
can be exactly representative of the original content of the pillow, 
just as the content of no one pillow can be exactly representative of 
the original mixture in the filling bin. The average sample for analysis 
weighed approximately 3 grams, representing between 14 and 14 of 
1% of the contents of a pillow, and the appearance of a single heavy 
feather in a sample of this size would make as much as 4% difference 
in the final result. This method is far from satisfactory, and the re- 
sulting percentages are not conclusive. 

(6) The crushing or curling process is a manner of giving a twist 
or curl to landfowl feathers, such as chicken and turkey, to increase 
their resiliency and tend to prevent their matting, and thus improve 
their quality for use as pillow-filling material, The same process. is 
applied to waterfowl quill feathers (that is, feathers from the wings 
and tails of ducks and geese), which otherwise would not be suitable 
for pillow-filling material. A considerable amount of fiber, pith and 
scale result from the crushing, and are carried over into the filling 
mixture. As to utility, crushed landfowl feathers are better than 
crushed waterfowl feathers, and crushed turkey feathers are better 
than crushed chicken feathers. 


EE 
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The mixture of crushed feathers is made by weighing out the proper 
proportions of the various kinds of crushed feathers that are to be 
mixed, and taking alternate handfuls of feathers from the separate 
containers and throwing these into the hopper of the curling or 
crushing machine. Because of the nature of these larger feathers, 
they frequently go through the hopper in lumps, so that it is im- 
possible to get a mixture with any degree of homogeneity. Despite 
agitation in mixing, slugs of chicken or turkey feathers and slugs of 
quill feathers will get into the pillows without ever being separated 
or mixed. The label “Crushed Feathers,” showing the types of 
feathers used, can indicate no more than that the mixture was made 
from the types or kinds of feathers stated on the label. 

It is impossible to separate and analyze crushed feathers accurately. 
A pillow filled with crushed feathers is the cheapest product of the 
industry, and in the minds of the general public, there is very little 
distinction among the various kinds of crushed feathers, whether 
goose, duck, chicken or turkey. The expert who testified in support 
of the complaint indicated that pillows filled with crushed feathers 
are the least desirable of all pillows, and are the lowest class of pillows 
en the market. In his opinion, it is impractical to attempt to dis- 
tinguish between the various types of crushed feathers in any batch 
of such pillows, and he suggested during the course of his tests for the 
Commission that no further pillows filled with crushed feathers be 
sent to him for analysis. 

(7) On the basis of the foregoing, the conclusion is inescapable that 
as a practical matter, the contents of feather pillows cannot be accu- 
rately labeled. In fact, to require accurate labeling as to content, of 
a product such as feather pillows, which, by nature, vary constantly 
and at random in content, is to require an impossibility. No manu- 
facturer of feather pillows could comply with such a requirement 


_ except by analyzing the filling of each pillow individually. Obviously 


that is an impossible task. Incidentally, it points up the dangers in- 
volved in attempting to reach a conclusion as to pillow content on the 
basis of testing two pillows out of a batch that may have included one 
hundred or two hundred pairs of pillows. 

(8) Despite these facts, however, some 28 States have labeling 
requirements with which pillow manufacturers must comply; and the 
Federal Trade Commission, on April 26, 1951, promulgated Trade 
Practice Rules for the Feather and Down Products Industry, which 
undertake to interpret the Act and express the Commission’s policy 
with respect to the practices complained of in this proceeding. 
Although these Rules are not binding upon the hearing examiner, they 
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should be given careful consideration in applying the law to the facts 
of this proceeding. The pertinent parts of those Rules applicable 
thereto are as follows: 


RULE 3—IDENTIFICATION AND DISCLOSURE OF KIND AND TYPE OF FILLING MATERIAL 
IN INDUSTRY PRODUCTS 


I. In the sale, offering for sale, or distribution of industry products, it is an 
unfair trade practice to misrepresent or deceptively conceal the identity of the 
kind or type of filling material contained in any of such products, or of the kinds 
or types, and proportions of each, when the filling material is a mixture of more 
than one kind or type. Such identification and disclosure shall be made by tag 
or label securely affixed to the outside covering of each product and in invoices 
and all advertising and trade promotional literature relating to the product; and 
when the filling mixture is a mixture of more than one kind or type, each kind 
and type shall either be listed in the order of its predominance by weight, or be 
listed with an accompanying disclosure of the fraction or percentage by weight 
of the entire mixture which it represents. 

II. Identification of the kind and type of feather and down stock by use of 
any of the terms listed and defined below will be considered proper when in 
accord with the definition set forth for such term: 


Definitions: 

(a) Down: The undercoating of waterfowl, consisting of clusters of the light, 
fluffy filaments growing from one quill point but without any quill shaft. 

(b) Down fiber: The barbs of down plumes separated from the quill points. 

(c) Waterfowl feathers: Goose feathers, duck feathers, or any mixture of 
goose and duck feathers. 

(d) Feathers (or Natural Feathers) : Bird or fowl plumage having quill 
shafts and barbs and which has not been processed in any manner other than 
by washing, dusting, and sterilizing. 

(e) Quill feathers (or Quills) : Wing feathers or tail feathers or any mixture 
of wing and tail feathers. ' 

(f) Crushed feathers: Feathers which have been processed by a crushing or 
culing machine which has changed the original form of the feathers without 
removing the quill. 

* * * * * * * 


(h) Feather fiber: The barbs of feathers which have been completely sepa- 
rated from the quill shaft and any aftershaft and which are in nowise joined or 
attached to each other. 

* * * * * * * 


(j) Damaged feathers: Feathers, other than crushed, chopped, or stripped, 
which are broken, damaged by insects, or otherwise materially injured. 

III. Tolerance: (a) Subject to the restrictions and limitations hereinafter 
set forth, the filling material of an industry product may be represented as being 
of but one kind or type when 85% of the weight of all filling material contained 
in the product is of the represented kind or type; or may be represented as being 
of a mixture of two or more kinds or types with accompanying disclosure of a 
fraction or percentage of the weight of the entire mixture represented by each 
if the fraction or percentage shown is not at variance with the actual proportion 
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of the weight of the entire mixture represented by each such kind or type by 
more than 15% of the stated fraction or percentage. (The tolerance provided 
for in this paragraph III is to be understood as being an allowance for error 
and as not embracing any intentional adulteration.) 


Limitations and Restrictions 


(6) When the filling material of an industry product is represented, directly 
or indirectly, as being wholly of down, any proportion within the tolerance 
percentage provided for in (@) above which is not down shall consist principally 
of down fiber and/or small, light, and fluffy waterfowl feathers, shall contain no 
quill feathers, crushed feathers, or chopped feathers, and shall not contain 
damaged feathers, quill pith, quill fragments, trash, or any matter foreign to 
feather and down stock in excess of 2% by weight of the filling material con- 
tained in the product, or which in the aggregate exceeds 5% of such weight, 

Sf * * * * a * 


(e) When the filling material of an industry product is represented, directly 
or indirectly, as being wholly of a mixture of down and feathers, or of down 
and more than one kind or type of feathers, or of feathers of more than one 
kind or type, any proportion, or the aggregate of any proportions, of the filling 
material of the product at variance with the representation, but within the 
tolerance percentage provided for in (@) above, shall not contain quill pith, quill 
fragments, trash, or any matter foreign to feather and down stock in excess of 
2% by weight of the filling material in the product or which in the aggregate 
exceeds 5% of such weight; and, unless nondeceptively disclosed in the repre- 
sentation, not in excess of 5% by weight of the filling material of the product 
shall consist of crushed feathers, chopped feathers, quill feathers, or damaged 
feathers. 

Note.—It is the consensus of the industry that determination as to whether 
any representation is violative of the provisions of this Rule should be based 
on an average of the results of tests of at least two products of the same type 
when same are readily available for testing, * * * . 


The Rules further provide that samples of equal weight and size 
be drawn from at least three different locations in the product; that 
such samples be thoroughly mixed; and that a test be made of not 
less than 3 grams of the mixture. Application of the law and a reason- 
able interpretation of these Rules to the facts of this proceeding re- 
sults in the following: 


Conclusions : 

I. The test procedures adopted and followed by the experts who 
made the analyses of the pillow contents in this proceeding comply 
with the Trade Practice Rules. 

II. Respondents’ pillows designated “Sanitary Sleepwell” are the 
only pillows involved in this proceeding. They are represented as 
containing all new down. The complaint charges that this is false 
and misleading in that the pillows contain substantial quantities of 
filling material other than down. Contents of two of these pillows 
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were analyzed by the Commission’s expert and by respondent’s expert. 
Respondents’ expert showed the average down and down fiber content 
to be 87.0%. The Commission’s expert showed the down content as 
77.55%, which would be increased to 79.25% if the fiber content be: 
added, as may be done with propriety. The overall average of four 
analyses shows a down and fiber content of 83.125%. Taking into 
consideration the numerous variables involved and the lack of abso- 
lute accuracy in any of these tests, this percentage is found not to be 
substantially outside the reasonable tolerance applicable to pillows: 
of this type, and if the down content is within the allowable tolerance, 
the other filling materials cannot be found to be excessive. This is 
especially true since these other materials are of the types normally 
found in down pillows. Upon the basis of these facts, the conclusion 
‘5 reached that the allegations of the complaint have not been adequate- 
ly established by reliable, probative and substantial evidence, and that 
the complaint therefore should be dismissed. Accordingly, 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

ON APPEAL FROM INITIAL DECISION 


By Secrest, Commissioner : 

This is one of a group of ten cases, all tried and considered together, 
involving the use on labels of allegedly false and deceptive representa- 
tions with respect to the filling material contained in feather and 
down pillows. The hearing examiner having filed his initial decision 
dismissing the complaint, counsel in support of the complaint ap- 
pealed, and the case was heard on the appeal brief, the respondents’ 
opposing brief and oral arguments of counsel. 

Except as to the results of the analyses of the different pillows used 
as exhibits, as to which the record in each of these cases is specific and 
definite, this case is not unlike that in the matter of Burton-Dixie 
Corporation, et al., Docket No. 6134, in which case the Commission 
has written an opinion setting forth in some detail its views on the 
issues involved. In view of the similarity of the cases, the opinion in 
that case is equally applicable here and disposes of all of the issues 
raised. For the reasons there stated, the hearing examiner’s conclu- 
sions that the allegations of the complaint in this proceeding have not 
been sustained and that the complaint herein should be dismissed are 
rejected. The Commission is of the opinion, on the other hand, and 
finds, that the respondents, through the use of labels describing their 
pillows as “ALL NEW MATERIAL consisting of down,” have mis- 
represented the down content of said pillows. The Commission fur- 
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ther finds that the use of such misrepresentation has the tendency and 
capacity to mislead and deceive dealers and the purchasing public into 
the erroneous and mistaken belief that the representation is true and 
to induce the purchase of such pillows because of such erroneous and 
mistaken belief. It follows that the respondents’ practices in this re- 
spect constitute unfair methods of competition and unfair and de- 
ceptive acts and practices in commerce in violation of the Federal 
Trade Commission Act, as alleged in the complaint, and that the pub- 
lic interest requires the issuance of an appropriate order to cease and 
desist. 

To the extent that the findings of fact contained in the hear- 
ing examiner’s initial decision are not inconsistent with the views ex- 
pressed herein and in the Commission’s opinion in Docket No. 6134, 
such findings are affirmed. The conclusions and order dismissing the 
complaint as contained in said initial decision are reversed. 


FINAL ORDER 


Counsel in support of the complaint having filed an appeal from the 
hearing examiner’s initial decision dismissing the complaint in this 
proceeding; and the matter having been heard on briefs and oral argu- 
ment, and the Commission having rendered its decision affirming in 
part the findings of fact contained in the initial decision, but reversing 
the conclusions and order contained therein : 

It is ordered, That the respondents, Sanitary Feather & Down Co., 
Inc., a corporation, and Martin Braff, Joe Braff, Philip Kestenbaum, 
and Stanford W. Braff, individually and as officers of said corpora- 
tion, and their representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, or distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of feather and down products, 
do forthwith cease and desist from misrepresenting in any manner, 
or by any means, directly or by implication, the identity of the kind 
or type of filling material contained in any such products, or of the 
kinds or types, and proportions of each, when the filling material is a 
mixture of more than one kind or type. 

It is further ordered, That said respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the foregoing order to cease and desist. 
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DIGEST OF STIPULATIONS EFFECTED AND HANDLED 
THROUGH THE COMMISSION’S DIVISION OF STIPU- 
LATIONS 


02101.* Cosmetics, Drugs and Dream Book—Free Goods.—Upon fur- 
ther consideration of the terms of Amended and Substitute Stipulation 
No. 02101, executed by Lucky Heart Laboratories, Inc., thereafter 
approved by the Federal Trade Commission on November 14, 1941, 
and amended by Amendment Stipulations numbered 02101, approved 
by the Federal Trade Commission on January 25, 1945 and April 26, 
1948, Lucky Heart Laboratories, Inc. entered into an agreement that 
the aforesaid stipulation shall be and the same hereby is further 
amended by deleting therefrom the inhibitory paragraph respecting 
the use of the term “free” of the stipulation approved January 25, 
1945, and substituting in lieu thereof the following : 

“Lucky Heart Laboratories, Inc. further agreed in connection with 
the sale, offering for sale or distribution of its products, to forth- 
with cease and desist from using the word ‘free’ or any other word 
or words of similar import, as descriptive of an article of merchandise 
or service, which is not an unconditional gift : 

“(1) When all the conditions, obligations, or other prerequisites 
to the receipt and retention of the ‘free’ article of merchandise or 
service offered are not clearly and conspicuously set forth at the 
outset so as to leave no reasonable probability that the terms of the 
offer will be misunderstood; and, regardless of such disclosure: 

“(2) When,’ with respect to any article of merchandise required 
to be purchased in order to obtain the ‘free’ article or service, the 
offerer (a) increases the ordinary and usual price of such article of 
merchandise, or (b) reduces its quality or (c) reduces the quantity 


or size thereof.” 


Ti is further stipulated and agreed that (1) this amendment shall 
be effective as of the date of its approval by the Federal Trade Com- 
mission and (2) that as thus amended all of the terms and conditions 

1 Amendment. See original stipulation 26 F. T. C. 1467. Amended and substitute 34 
F. T. C. 1710. Amendment 40 F. T. C. 821. Amendment 44 F. T, C. 1271. 
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of Amended and Substitute Stipulation No. 02101 shall remain in 
full force and effect. (1-12025, Feb. 8, 1955.) 

8232.2 Electric Fence Controllers—Government Approval and Unique.— 
Stipulation No, 8282 has been amended so that it now reads: 

Electric Service Systems, Inc., a Minnesota corporation, with its 
principal place of business located in Minneapolis, Minn., engaged 
in the business of manufacturing, selling and offering for sale in 
commerce, electric fence controllers sold. under the name HoL-DeM, 
entered into an agreement to cease and desist from disseminating and 
causing to be disseminated any advertisement for electric fence con- 
trollers, made by it or by others, whether sold under the name 
Hol-DeM Electric Fence Controllers or any other name, which repre- 
sents directly or by implication: 

(1) That its Models Numbered 4119, 4117, 414 or any other of 
its models have been approved by any State of the United States when 
such is not the fact; _ 

(2) That its Model No, 4117 has an automatic voltage regulator 
or any other feature not common to other electric fence controllers 
when such is not the fact. 

It is further stipulated and agreed, That, as thus amended, all of 
the terms and provisions of said Stipulation No, 8232 shall remain 
in full force and effect. (5420047, Feb. 1, 1955.) 

8497.3 Books—Content and Identity of Product and Old or Used Prod- 
uct Being New.—Stipulation 8497 has been amended so that it now 
reads : 

Dell Publishing Co., Inc., a New York corporation, with its prin- 
cipal place of business located in New York, N. Y., engaged in the 
business of publishing, offering for sale and selling in commerce, re- 
prints and abridged editions of books known as “Dell Books,” entered 
into an agreement that in connection with the offering for sale, sale 
and distribution of reprints, and abridged editions of books known as 
“Dell Books” it will cease and desist from : 

1. Offering for sale or selling any abridged copy of a book unless 
one of the following words, namely : ‘abridged,’ ‘abridgement,’ ‘con- 
densed’ or ‘condensation,’ or any other word or phrase stating with 
equal clarity that said book is abridged, appears in clear, conspicuous 
type upon the front cover and upon the title page of the book either 
in immediate connection with the title or in another position adapted. 
readily to attract the attention of a prospective purchaser. 

2. Disseminating advertising pertaining to any abridged copy of 
a book unless in such advertising there is disclosed in clear, conspic- 


2Amendment. See 48 F.'T. C. 1646. 
8 Amendment. See 50 F. T. C. 1143. 
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uous type, in immediate connection with the title or in another posi- 
tion adapted readily to attract the attention of a prospective purchaser, 
the fact that the book is abridged ; 

3. Using or substituting a new title for, or in place of, the original 
title of a reprinted book unless a statement which reveals the original 
title of the book and that it has been published previously thereunder 
appears in clear, conspicuous type upon the front cover and upon the 
title page of the book, either in immediate connection with the new 


title or in another position adapted readily to attract the attention 
of a prospective purchaser. 


ft is further agreed by Dell Publishing Co., Inc., that as thus 
amended Stipulation No. 8497, approved August 19, 1958, shall re- 
main in full force and effect. (23851, May 19, 1955.) 

8542. Hair Dye—Qualities, Properties or Results——Promotion Prod- 
ucts, Inc., operating under the names of Albin Enterprises and Albin 
of California, a California corporation, with its principal office and 
place of business located at Los Angeles, Calif., engaged in the busi- 
ness of offering for sale and selling in commerce, a hair dye designated 
“Top Secret,” entered into an agreement that it will cease and desist 
from disseminating or causing to be disseminated, any advertisement 
for that product which represents directly or by implication that the 
product banishes grey hair or that it imparts or restores natural, 
original or youthful color to the hair. (5420348, July 28, 1954.) 

8548. Framed Photographic Enlargements—Qualities, Properties or Re- 
sults, Guarantee, Composition, Etc.—Novel-Ad Co., an Illinois corpora- 
tion, with its principal office and place of business located in Chicago, 
Iil., trading as Novel Photo Co., and Louis Kirschner and Edward 
Kirschner, officers thereof, engaged in the business of offering for sale 
and selling, in commerce, framed photographic enlargements, entered 
into an agreement that in connection with the offering for sale, sale 
and distribution of framed photographic enlargements they, and each 
of them, will cease and desist from: 

(1) Representing that the pictures will last forever or that they 
will not crack, fade or discolor; 

(2) Representing that Porcelite pictures are guaranteed for life 
unless the nature and extent of the guarantee and the manner in 
which the guarantor will perform thereunder are clearly and con- 
spicuously disclosed ; : 

(3) Representing, through use of the designation “24K Gold” or 
in any other manner, that picture frames are composed throughout 
of fine (24 Karat) gold or are composed throughout of gold of any 
designated fineness when such frames are in fact made of other mate- 
rials and are merely coated or covered with gold; 
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(4) Representing that picture frames which are flashed, washed or 
gold electroplated are gold plated; provided, however, that if the 
frames are electroplated with gold to a minimum thickness equivalent 
to 7.000.000 Of an inch of fine gold, the product may be marked and 
described as “gold electroplate” or “oold electroplated,” and pro- 
vided further that the frames to which a coating of gold of a thick- 
ness less than the equivalent of %,000,000 of an inch of fine gold has 
been applied may be described as “gold flashed,” “gold washed” or 
“old colored” ; 

(5) Use of the karat mark or the word “Karat” or any abbrevia- 
tion thereof in describing articles to which a coating of gold has been 
electrolytically applied. (5420044, July 28, 1954.) 

8544, Binoculars—Manufacture or Preparation, Foreign Origin.—Ed- 
mund Scientific Corp., a New Jersey corporation, with its principal 
place of business in Barrington, N. J., and Norman W. Edmund and 
Pauline A. Edmund, officers thereof, engaged in conducting a mail 
order business, in commerce, through which they offer for sale and 
sell binoculars, entered into an agreement that in connection with the 
offering for sale, sale and distribution of binoculars, they and each of 
them will cease and desist : 

(1) From representing directly or by implication that all internal 
optical surfaces are coated when some of such surfaces are not coated. 

And further, with respect to binoculars imported from Japan or 
any other foreign country and sold by mail, they and each of them 
will cease and desist: 

(2) From failing to disclose clearly in all advertising the country 
of origin of such products. (5420253, July 28, 1954.) 

545. Margarine—Nature, Milk Content—Safeway Stores, Inc. and 
Salem Commodities, Inc., a subsidiary of Safeway Stores, Inc. and 
operating under the name of Coldstream Products Co., are Maryland 
corporations, with their principal offices and places of business lo- 
cated in Oakland, Calif. Safeway Stores, Inc. and Salem Commodi- 
ties, Inc. engaged in the business of advertising, offering for sale and 
selling in commerce, an oleomargarine designated “Sunnybank 
Margarine,” entered into an agreement that each of them, will cease 
and desist from disseminating or causing to be disseminated any 
advertisement for oleomargarine in which: 

(a) Any statement, word, grade, designation, design, device, sym- 
bol, sound, or any combination thereof is used which represents or 
suggests that said product is a dairy product; 

(6) The word “milk” is used except as a part of a truthful, ac- 
curate and full statement of all the ingredients contained in said 
product. (5420341, July 28, 1954.) 
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8546. Tables—Composition and Manufacture.—Reliable Stores Corp. 
is a Maryland corporation with its principal office and place of 
business located in Baltimore, Md., operating the business known as 
The Hub Furniture Co. with retail outlets in Washington, D. C., and 
Arlington, Va. In the conduct of the business known as The Hub 
Furniture Co. it is engaged in offering for sale and selling in commerce, 
tables designated “Tenneer Top Tables.” 

Reliable Stores Corp. entered into an agreement that in connection 
with the offering for sale, sale and distribution of the tables it will 
cease and desist from representing that the tops of the tables are leather 
tops or that the tops are made of a single piece of leather or hide; pro- 
vided, however, that this shall not be construed as an agreement not 
to represent that the tops are made by a process which incorporates as 
a part thereof the application to the base of said tops of a fine layer or 
coating of pulverized or ground leather which is fused between coatings 
of lacquers. (5420395, Sept. 14, 1954.) 

8547. Garbage Disposers—Dealer as Manufacturer, Unique Nature, Rel- 
evant Facts, Ete.—Rinse-Away Corp. of America, a California cor- 
poration, with its principal office and place of business located at Hunt- 
ington Park, Calif., and Harry Drake and Mark Christy officers there- 
of, engaged in the business of offering for sale and selling in commerce, 
garbage disposers designated “Rinse-Away Electric Garbage Dis- 
poser,” entered into an agreement that in connection with the offering 
for sale, sale and distribution of that product they, and each of them 
will cease and desist from representing: 

(a) That the corporation manufactures the product; 

(0) That the product (1) provides the only complete electric gar- 
bage disposal service available or (2) is the only disposal with an 
automatic reversible motor, thermo cut-off switch, reset button or 
Allen wrench ;: 

(c) That the product is (1) the only garbage disposal having a 
motor designed solely for use in garbage disposals or (2) the only 
garbage disposal which uses Studite as an alloy; 

(d) That any number of cities prohibit the use of garbage cans 
other than the actual number which prohibit the use thereof; 

(e) That installation of the product is always performed by factory 
trained personnel ; 

(f) That purchasers of the product have the opportunity of par- 
ticipating in a profit-sharing plan or that the sum of $600,000 or any 
other amount not in accordance with the facts is to be distributed 
among said purchasers. (5420488, Sept. 14, 1954.) 

8548. Women’s Dresses—Free Goods——Fashion Frocks, Inc., an Ohio 
corporation, with its principal office and place of business located in 
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Cincinnati, Ohio, engaged in the business of offering for sale and sell- 
ing in commerce, women’s dresses and other feminine wearing apparel, 
entered into an agreement that in connection with the offering for sale, 
gale and distribution of dresses and other feminine wearing apparel it 
will cease and desist from using the word “free,” or any other word 
or words of similar import, in advertisements or in other offers to the 
public, as descriptive of merchandise or service, which is not an uncon- 
ditional gift when all the conditions, obligations, or other prerequisites 
to the receipt and retention of the “free” article of merchandise or 
service offered are not clearly and conspicuously set forth at the outset 
so as to leave no reasonable probability that the terms of the offer will 
be misunderstood. (5420030, Sept. 9, 1954.) 

8549. Stock Shoes—Orthopedic Features, Dealer as Manufacturer. 
Nation-Wide Shoe Co., a Massachusetts corporation, with its 
principal office and place of business located at Hingham, Mass., and 
Mario R. Barbadora, President thereof, engaged in the business of 
offering for sale and selling in commerce, shoes designated “F. M. 
Shoes” and “Goliath Shoes,” entered into an agreement that each of 
them, in connection with the offering for sale, sale and distribution 
of the shoes, will cease and desist from representing : 

(a) That F. M. Shoes (1) mould or conform to the foot or arch 
(2) fill any void that may be found in a shoe under the arch (3) seat 
the entire foot firmly in the shoe from heel to ball or (4) assure 
comfort ; 

(b) That the metatarsal pad in F. M. Shoes (1) is of proper size, 
shape, height or positioning to meet the needs of the individual wearer 
or (2) is not ready made; 

(c) That the longitudinal pad in F. M. Shoes (1) prevents or cor- 
rects pronation (2) is a treatment for pronation (3) constitutes an 
aid to the longitudinal arch (4) keeps the foot in perfect or proper 
alignment or (5) is universally accepted by foot doctors as an aid to 
the feet; 

(d) That Goliath Shoes prevent rolling; 

(ec) That any of the shoes (1) are of orthopedic construction or 
(2) possess orthopedic heels or orthopedic or corrective features ; 

(f) That any of the shoes are (1) hand finished or (2) made to , 
individual order ; 

(g) That their shoes are not stock shoes ; 

(h) That they manufacture any of the shoes. (5420103, Sept. 9 
1954.) | itn 

8550. Cleaning Fluid—Fireproof Qualities——Wilco Co., a California 
corporation, with its principal place of business located in Los Angeles, 
Calif., engaged in offering for sale and selling in commerce, a cleaning 
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fluid designated “Stop Spot Cleaning Fluid,” entered into an agree- 
ment that in connection with the sale of that product, whether sold 
under that name or any other name, it will cease and desist from: 

Use of the word “Fireproof” or any other word or words which 
represent directly or by implication that the product is non-flammable, 
incombustible or fireproof. (5420239, Sept. 9, 1954.) 

8551. Artificial Stone Wall Facing—Nature, Durability, Guarantee.— 
Cast-O-Stone Corp., a Missouri corporation, with its office and prin- 
cipal place of business located in the city of St. Louis, Mo., engaged in 
the business of offering for sale and selling in commerce, an artificial 
stone wall facing designated “Cast-O-Stone,” entered into an agree- 
ment that in connection with the offering for sale, sale and distribution 
of that product or any other product of substantially the same com- 
position, whether sold under that name or any other name, it will cease 
and desist from representing : 

(1) By use of the words “stone,” “modern stone,” “aristocratic 
stone,” or other. words of similar import that Cast-O-Stone is stone 
or rock in its natural state; 

(2) That Cast-O-Stone lasts forever or for any period of time not 
in accord with the facts; 

(3) That Cast-O-Stone is guaranteed for twenty years unless the 
nature and extent of the guarantee and the manner in which the 
guarantor will perform thereunder are clearly and conspicuously dis- 
closed. (5420243, Sept. 9, 1954.) 

8552. Yard Goods—Place of Origin.—California Converters, Inc. is 
a California corporation, with its principal place of business in Los 
Angeles, Calif. Milton C. Blum, Sr., Milton C. Blum, Jr., Florence 
R. Blum and Elizabeth Aaronson are officers and sole owners of said 
corporation. The said corporation is a wholly owned subsidiary of 
Milton C. Blum, Inc., a New York corporation whose officers are the 
same as those of California Converters, Inc. 

California Converters, Inc. and/or Milton C. Blum, Ine. buy piece 
goods in the gray from manufacturers in the Eastern States and have 
such goods dyed, bleached or printed under contracts with various 
plants located mainly in New England. In effecting the sale of the 
yard’ goods so finished, California Converters, Inc. employs a selling 
agent in Los Angeles, Calif. to whom it causes the goods to be shipped 
and in turn, sells and ships them to customers in the California and 
Arizona areas. Milton C. Blum, Inc. sells to customers in other parts 
of the United States. 

California Converters, Inc. and Milton C. Blum, Sr., Milton C. 
Blum, Jr., Florence R. Blum and Elizabeth Aaronson, individually 
and as officers of said corporation entered into an agreement that in 
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connection with the offering for sale, sale and distribution of yard 
goods which are not designed, woven and finished in California, they 
and each of them will cease and desist from: 

(1) Representing directly or by implication that such products are 
designed, styled or created in California; 

(2) Using the corporate name “California Converters, Inc.” or any 
trade name containing the word “California,” and from representing 
in any manner that such products are woven and finished in Cali- 
fornia; provided, that this agreement shall not be construed as pre- 
cluding use of said corporate name or such trade name when accompa- 
nied, wherever used, by a clear disclosure of the actual place where 
the products are woven and finished (5420477. Sept. 30, 1954.) 

8553. Bakery Products—Nutritional Qualities, Composition —Conti- 
nental Baking Co., Inc., a Delaware corporation, with its principal 
place of business located in New York, N. Y., engaged in the business 
of offering for sale and selling in commerce, bakery products desig- 
nated “Wonder Bread” and “Wonder Buns,” entered into an agree- 
ment that it will cease and desist from disseminating or causing to 
be disseminated, any advertisement for bakery products, now desig- 
nated “Wonder Bread” and “Wonder Buns,” which represents directly 
or by implication: 

(1) That Wonder Bread restores normal growth processes in physi- 
cally retarded children unless limited to those cases where retarded 
growth is due to a dietary deficiency in the nutrients provided by said 
bread in substantial amounts; 

(2) That any given amount of Wonder Bread consumed daily is a 
nutritional substitute for other food or foods having a greater total 
nutritional value; provided, however, that this shall not prevent 
factual comparisons of the amounts of nutritional elements in Wonder 
Bread with the amounts of the same nutritional elements in other 
foods, when such comparisons are accompanied by clear disclosures 
that the amount of Wonder Bread consumed daily is not a substitute 
from a nutritional standpoint for the total nutritional value of the 
various foods in such comparisons; 

(3) That Wonder Bread improves a child’s appetite for other 
foods; 

(4) That Wonder Buns contain whole milk; 

(5) That only Wonder Buns contain pure granulated sugar. 
(5420512. Oct. 5, 1954.) 

8554. Medicinal Preparation—Therapeutic and Revitalizing Qualities, 
Comparative Merits, Relevant Facts.—The S. S. S. Co. is a Georgia cor- 
poration, with its principal place of business located in the City of 
Atlanta, Ga., engaged in the business of offering for sale and selling a 
preparation designated “S. 8. S. Tonic.” 
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The said The S. S. 8S. Co. entered into Stipulation No. 0651, which 
was accepted and approved on April 27, 1934 and subsequently 
amended by Amendment Stipulation No. 0651 approved on July 
10, 1951. s 

The following statements and representations were quoted in Stipu- 
lation No. 0651 as having been made in aid of the sale of “S. S. S. 
Tonic”: 

“A Clear Skin and a Strong Body depend upon New Strength in 
the blood.” 

“Tf your Vitality is low and you feel weak, don’t care to eat, have 
lost weight, your skin is sallow, pale or broken out with pimples or 
boils, let S. S. S. purify and enrich your blood.” 

“A clear, smooth skin makes for more attractiveness! S.S. S.” 

“A fter taking S. S. S. the pimples and blackheads disappeared and 
my skin became clear.” 

“New Strength in the blood clears the skin.” 

_ “8.8. S. is famed for its ability to build new strength in the blood— 
the kind that Heals so-called skin troubles.” 

“A lovely, clear skin, is within your reach,” 

«* + %* you, too, may have a beautiful skin, rose-petal in texture, 
pretty asa picture without a single pimple.” 

“You can recognize a lowered blood count by the way you look 


and feel—such as body weakness, lack of appetite, underweight, pale- 


ness, sallow complexion, boils and pimples. They indicate that you 
need S. 8S. S.” 

“SS. S. should be your safe-guard. It restores the red-blood-cells 
to normal. The system tones up, skin eruptions and sallow com- 
plexion disappear.” 

“When you get your red-blood-cells back up to normal, that sluggish 
let-down feeling, lack of appetite, skin troubles disappear.” 

_ “Your nerves become steady.” 
“You too may gain new vigor—pep—a clear skin with New 


‘Strength in the Blood.” 


“Don’t let Rheumatism make an invalid of you. S. 5S. S. stands 
ready to knock it out.” 

“Those muscular pains commonly called rheumatism are generally 
due to a run-down condition with the number of red-blood-cells below 
the normal count.” 

“SS. S. aids the system in building up these red-blood-cells and in 
getting rid of the condition of which rheumatism is but a symptom. 


‘The body and disease-resistant, and rheumatic pains go.” 


“Gain New Vigor—a clear skin—with New Strength in the Blood.” 
“Just take S. S. S. and prove it yourself. You too will enjoy your 
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food—have firmer flesh—sleep sounder—your nerves will be calmer— 
your skin will clear up.” 

“Tt works safely, surely, swiftly.” 

“Heal your Skin from within with this New Strength.” 

“Take 8. 8. S.—a splendid tonic for restoring the appetite.” 

By the terms of Stipulation No. 0651, as amended, The S. S. S. 
Co. stipulated and agreed to cease and desist from representing in ad- 
vertisements or otherwise: P 

(a) That said S. S. S. is a competent or effective treatment for 
rheumatism or conditions commonly known as rheumatism; 

(b) That said S. 8. S. is a competent or effective treatment for boils, 
with the understanding that this agreement shall not prevent the 
respondent from stating in advertisements that the presence of boils 
is often a symptom or is often indicative of a deficiency in the blood 
content; 

(c) That said 8. S. S. is a competent or effective treatment for loss 
of weight, sleeplessness, skin disorders, skin eruptions, sallow com- 
plexion, paleness, skin blemishes, loss of appetite, nervousness or lack 
of clear skin, unless clearly qualified by a statement to the effect that 


beneficial results may be expected only in cases where those ailments ‘ 


or conditions are due to a deficiency in the blood content, or a deficiency 
of hemoglobin or to what is commonly known as a low blood count or 
impoverished blood ; 

(d) That the physiological effect of S. S. S. is sure. 

The said The S. S. S. Co. since entering into Stipulation No. 0651 
has continued to advertise and sell S. S. S. Tonic and in connection 
with the sale and offering for sale in commerce thereof, has dissemi- 
nated and caused to be disseminated—certain advertising matter. 

The S. S. S. Co. entered into an agreement that it will cease and de- 
sist from disseminating or causing to be disseminated, any advertise- 
ment for a medicinal preparation now designated S. S. S. Tonic, or 


any other preparation of substantially the same composition or posses- | 


sing substantially the same properties, whether sold under that name 
or any other name, which represents directly or by implication: 

(1) That the product is a competent or effective treatment for 
anemia, unless limited to iron deficiency or hypochromic anemias; 

(2) That the effects of the product are superior to liver; 

(3) That the product improves the digestibility of food or gives 
greater nourishment from the food consumed ; 

(4) That the product relieves sour stomach, bloat, gas,:or dis- 


comfort after eating where those conditions are due to gastric 


hyperacidity ; 
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(5) That the product strengthens the individual or relieves nervous- 

‘ness, tiredness, sleeplessness or a sickly or run down feeling unless such 

_ symptoms are caused by iron deficiency or hypochromic anemias, or 
- are caused by an inadequate diet due to lack of appetite ; 

(6) That the product is of value in the treatment or relief of pimples, 
bumps, boils or acne, or is of value in the treatment or relief of sallow 
Be: skin, except where sallow skin is caused by iron deficiency or hypochro- 
mic anemias. 

It is also stipulated and agreed that this stipulation is supplemental 
to Stipulation No. 0651 executed by The S. S. S. Company and ap- 
_ proved and accepted by the Federal Trade Commission on April 27, 
_ 1934, as amended by Amendment Stipulation No. 0651 approved and 

~ accepted by the Commission on July 10, 1951, which stipulation re- 
mains in full force and effect except as to the provisions thereof in 
conflict with or qualified by this supplemental stipulation. (5420001, 
Oct. 5, 1954:) 

8555. Greeting Cards—Terms and Conditions——Betty Phillips, Inc., 
u Massachusetts corporation, with its principal place of business in 
Newton, Mass., and Walter P. Phillips, an officer thereof, engaged in 
the business of offering for sale and selling greeting cards in commerce 
entered into an agreement that in connection with the distribution of 
unordered greeting cards they and each of them will cease and desist 
from representing directly or by implication that recipients thereof 
__ are required or are under obligation to remit payment or return the 

~ ecards. (5420487, Oct. 5, 1954.) 

y 8556. Packaged Forms for Wills—Qualities, Guarantee—John C. 
Kulik and Dorice W. Kulik, copartners trading as Providence Pub- 
lishing Co., with their principal office and place of business located in 
Keene, N. H., engaged in the business of offering for sale and selling 
| in commerce, printed materials comprising a package designated the 
“Providence Will Form Package,” entered into an agreement that in 
connection with the offering for sale, sale and distribution of the 
__ printed materials comprising the said Providence Will Form Package, 
they will cease and desist from representing : 

(a) That all required legal wording is printed on the will form 
contained in the Providence Will Form Package; 

(b) That the pamphlet contained in the Providence Will Form 
Package recites all of the vital facts about wills or how to make a 
valid will; 

(c) That the use of the printed materials comprising the Provi- 
dence Will Form Package will afford a person that. degree of legal 
knowledge which is necessary to enable the said person to personally 
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perfect such a legal instrument, as a last will and testament, which 
would be valid and unbreakable, that 1s to say, proof against being 
successfully contested in any State of the United States; 

(d) Through use of “fully guaranteed” or “unconditionally guar- 


anteed.” or otherwise, that the printed materials comprising the Provi- ~ 


dence Will Form Package are unconditionally guaranteed when such 
is not a fact; provided, however, that this shall not be construed as 
an agreement not to use the word “guarantee,” or any other word of 
similar import to describe a limited or conditional guarantee if in 
direct connection therewith the period and all other limitations and 
conditions of the said guarantee are clearly and fully disclosed. 
(5420438, Oct. 5, 1954.) 

8557. Detergents—Comparative Merits, Effectiveness The American 
Hospital Supply Corp., an Tllinois corporation, with its principal 
place of business located in the city of Evanston, Il., engaged in offer- 
ing for sale and selling in commerce, a detergent designated “Dy- 
naklen,” entered into an agreement that in connection with the offering 
for sale, sale and distribution of that product, whether sold under that 
name or any other name, it will cease and desist from representing, 
directly or by implication : 

1. That pyrogens are not easily removed by other detergents; 

9. That use of the product does away with the need for rubbing or 
serubbing in cleaning instruments or glassware. (5420427, Oct. 
5, 1954.) 

8558. Pressed Rayon Towels—Nondisclosure of Rayon Content, Special 
Prices, Manufacture, Limited Supply—lDLeon Rosenfeld and Marcus 
Rosenfeld, copartners trading as L and M Co., Towel Shop and 
Bargain Towel Co., with their place of business in St. Louis, Mo.; 
using the latter two trade names and engaged in the mail-order business 
of selling towels of certain composition in commerce, entered into an 
agreement that in connection with the offering for sale and the sale 
of unwoven towels made of pressed layers of rayon fibers, they and 
each of them will cease and desist : 

(1) From failing to disclose clearly and conspicuously in all adver- 
tisements and advertising matter that such towels are made of un- 
woven rayon ; 
and from representing directly or by implication: 


(2) That their price of $1.00 for twelve of said towels is a special 
or reduced price, or that any offer which they customarily make in the 
regular course of business is an introductory or a special offer ; 

(3) That their regular price for said towels is six for $1.00 or any 
price other than that which they customarily charge in the regular 
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course of business, or that any of said towels are being offered at a re- 
duced price because they are irregulars when no reduction in price is 
made; 

(4) That the towels are made by a new manufacturing process or 
that they are a new, scientific development comparable to Nylon, 
Orlon or Dacron; 

(5) That the supply of said towels is limited when such is not a 
fact. (5420354, Sept. 30, 1954.) 

8559. Boat Trailers—Old Parts.—Norjack, Inc., a Wisconsin corpo- 
ration, with its principal office and place of business located at Mil- 
waukee, Wis., and Norman Glicksman, Stanley J. Glicksman and 
George L. Glicksman, officers, thereof, engaged in the business of 
offering for sale and selling in commerce, boat trailers designated 
“Norjack Boat Trailers,” entered into an agreement that each of 
them in connection with the offering for sale, sale and distribution 
of the said boat trailers will cease and desist from: 

(a) Failing to disclose in all advertising material that the trailers 
are partially made with parts which are not new; 

(6) Failing to disclose by means of labels or tags securely attached 
to the trailers that said trailers are partially made with parts which 
are not new. (5420462, Oct. 19, 1954.) 

8560. Coffee—Unique Preparation, Comparative Merits.— Southland 
Coffee Co., a Georgia corporation, with its principal place of busi- 
ness in the city of Atlanta, Ga., engaged in the business of processing 
and packing coffee and selling it in commerce, under the brand name 
“Bailey’s Supreme Coffee,” entered into an agreement that in the dis- 
semination of advertising that product or any other brand of coffee 
processed in the same or similar manner it will cease and desist from 
representing directly or by implication: 

1. That it employs a special or unique slicing process, or that its 


: a method of preparing coffee for market is different from that of other 
processors of ready-ground coffee ; 


9. That it utilizes a more flavorsome or choicer part of the coffee 
bean than do other processors of ready-ground coffee. (5420400, 


Oct. 7, 1954.) 


8561. Plastic Aprons—Deceptive Job Offers, Terms and Conditions.— 


a - Jack Taylor, an individual trading as The Vali Products Co., with his 
~ office and principal place of business located in Muncie, Ind., engaged 


in the business of offering for sale and selling in commerce, plastic 
aprons, entered into an agreement that in connection with the offering 
for sale, sale and distribution of that product he will cease and desist 


from: 
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(1) Representing, by the use of advertisements in “help wanted” — 


columns of newspapers, or otherwise, that he is seeking employees, 
when in fact no employment is being offered ; 

(2) Failing to disclose that his plan of operations entails the 
resale of merchandise before any income can be earned. (5420529, 
Sept. 30, 1954.) 

8562. Hair Preparation—Improving and Heathful Qualities, Composi- 
tion.—The Nil-O-Nal Co., an Illinois corporation, with its principal 
place of business in the city of Chicago, Ill., engaged in the business 
of offering for sale and selling in commerce, a cosmetic preparation 
designated Nil-O-Nal, entered into an agreement that it will cease 


and desist from disseminating, or causing to be disseminated, any — 
advertisement for that preparation, or any other preparation of © 


substantially the same composition or possessing substantially the | 


same properties, whether sold under that name or any other name, 
which represents directly or by implication : 

(1) That the preparation grows hair or promotes the growth of 
hair; 

(2) That the preparation prevents loss of hair or baldness; 

(3) That the preparation ends dandruff or scalp scales, improves 
the health of the hair or has any beneficial effect on the fair follicles; 


(4) That the preparation corrects damage to the hair structure © 


caused by improper dyeing, permanents or bleaches ; 
(5) That the main ingredient in the preparation is lanolin or that 
the lanolin content is the maximum practical for human use ; 


(6) That the preparation is a concentrated lanolin preparation or 


that it is the closest to pure lanolin of any available preparation ; 
(7) That the preparation is greaseless ; 


(8) That the Vitamin D content of the preparation is of any bene-— . 


ficial effect. (5420324, Sept. 30, 1954.) 


8563. Bronzed Baby Shoes—Manufacture or Preparation, Composition, 


Special Prices——William J. Dossounis, an individual trading as Wm. 


J. Dumas & Co., with his principal office and place of business in # 


St. Louis, Mo., engaged in the business of offering for sale and selling 
in commerce, baby shoes to which he has applied a bronze colored 
finish, such shoes being unmounted or mounted on picture frames, 
ash trays, bookends or wall plaques, entered into an agreement that 


in connection with the offering for sale, sale and distribution of the 


bronze colored baby shoes, whether mounted or unmounted, or of any 
other products processed as aforesaid, he will cease and desist from: 


(2) Representing in any manner that baby shoes or other articles - 


so processed are normally coated or covered with a substantial thick- 
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ness of metal; Provided, that the term “bronze colored” may be used 
to describe articles which are colored or treated to simulate the appear- 
ance of bronze; 

(6) Using the term “gold” to describe the lettering which is not 
coated with a substantial thickness of gold; Provided that the term 
“gold colored” may be used to describe lettering which is colored or 
treated to simulate the appearance of gold; 

(c) Representing in any manner that baby shoes or other articles 
so processed will last forever or indefinitely ; 

(d) Representing through use of purported money saving coupons 
or certificates, or in any other manner, that a price is a special or re- 
duced price, or for a limited time only, when such price is, in fact, the 
regular or customary price or that the regular or customary price is 
in excess of the price at which the articles are usually or normally 


sold. (5420768, Aug. 30, 1954.) 


8564. Ladies’ Sweaters—Place of Origin — Albert Silverman and Sam 
Shaffer, copartners trading as California Girl Sportswear, with their 
place of business in Chicago, Ill, engaged in the business of offering 
for sale, selling and distributing ladies’ sweaters, knitted ensembles, 
play clothes, swim suits and similar articles of apparel in commerce, 
entered into an agreement that in connection with the offering for sale, 
sale and distribution of said articles of apparel not manufactured in 
California, they and each of them will cease and desist from using 
the trade name “California Girl Sportswear” or the brand name 
“California Girl,” and from otherwise representing in any manner 
that such garments are manufactured in California; provided, how- 
ever, that this agreement shall not be construed as precluding the use 
of said trade or brand names when accompanied, wherever used, by a 
clear disclosure of the actual place of manufacture; for example, 
“Made inthe East.” (5420531, Oct. 28, 1954.) 

8565. Children’s Clothes—Place of Origin——Touraine Co., Inc., is a 
New York corporation, with its principal place of business in New 
York, N. Y., engaged in the business of manufacturing, offering for 
sale, selling and distributing children’s and teen agers’ wearing 
apparel in commerce. It also causes its products when sold by its 
selling agent in the State of California, Touraine Sportswear of 
California, Inc., to be shipped from its place of business in New York 
to its said selling agent, for reshipment in commerce. 

Touraine Sportswear of California, Inc., is a Delaware corporation, 
with its principal place of business in Los Angeles, Calif., engaged in 
the business of offering for sale, selling and distributing as sales agent 
for Touraine Co., Inc., garments made of cotton and other fabrics for 
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children and teen agers, such as girls’ skirts, blouses and shorts, to be 
shipped from its stockroom in San Francisco, Calif., to purchasers in 
commerce, principally on the West Coast. 

Abe Blumberg and Irving Blumberg are officers of Touraine Co., 
Inc. and manage and control the policies of the said corporation. 

Leonard Blumberg and Topper Blumberg and the said Abe Blum- 
berg and Irving Blumberg are officers of Touraine Sportswear of 
California, Inc. and manage and control the affairs and policies of 
said corporation. 

In the course and conduct of their businesses as aforesaid, Touraine 
Sportswear of California, Inc. obtains from retailers orders for gar- 
ments made by Touraine Co., Inc., and forwards such orders to said 
corporation, and Touraine Co., Inc., ships the required merchandise 
to its said selling agent, usually filling and shipping in bulk the orders 
of several customers of the selling agent. ‘Touraine Sportswear of 
California, Inc., prior to reshipment to its customers, causes a hand 
tag to be affixed to the garments reading: 

Touraine 
Sportswear 
of California 

Touraine Co., Inc., Touraine Sportswear of California Inc., Abe 
Blumberg, Irving Blumberg, Leonard Blumberg and Topper Blum- 
berg entered into an agreement that in connection with the offering for 
sale, sale and distribution of wearing apparel for children and teen 
agers, not manufactured in California, they and each of them will 
cease and desist from using on hang tags or other matter coming to 
the attention of consumer purchasers the name “Touraine Sportswear 
of California” or otherwise representing directly or by implication 
that such garments are manufactured in California; provided, how- 
ever, that this agreement shall not be construed as precluding use of 
such tags on other matter when they bear a clear disclosure of the 
actual place of manufacture, for example, “Made in New York.” 
(5420472, Oct. 28, 1954.) 

8566. Photo-Like Murals—Nature, Manufacture.—Peter C. Goldsmith 
is an individual trading as Foto Murals of California, with his place 
of business in Los Angeles, Calif., engaged in the business of offering 
for sale, selling and distributing in commerce, wall decorative prod- 
ucts, which he designates as “Foto Murals,” “Photographic Murals” 
and “Muralettes.” 

For many years a number of concerns have been engaged in the pro- 
duction of true photographic murals, or “photo murals” as they are 
commonly called. These are produced by photographic processes, 
whereby an enlargement is made from a photographic negative on 
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sensitized photographic paper and then developed in suitable photo- 
graphic developers. Customarily each enlargement is individually 


‘made to the size and finish ordered by the customer. A product made 


by such process is, in fact, an enlarged photograph. 

The process by which the products sold by the said Peter C. Gold- 
smith are made is one adopted to multiple reproduction. Here, an en- 
largement of a photograph is produced onto either metal or sensitized 
gelatin plates which are put in presses that reproduce in quantity the 
scene or image of the photograph. The process is essentially a print- 
ing process, and the resulting products are mechanical reproductions: 
of photographs. 

Peter C. Goldsmith entered into an agreement that in connection 
with the offering for sale, sale and distribution of mechanical repro- 
ductions, he will cease and desist from using the term “Foto Murals” 
or “Photographic Murals” as descriptive of such products, and other- 
wise representing directly or by implication that such products are 
photo murals or photographic enlargements; and from using the 
words “Foto Murals” in or as part of his trade name unless such name 
wherever used is directly accompanied by a clear disclosure that the 
products are reproductions. (5420394, Oct. 28, 1954.) 

8567. Re-Weaving Course—Opportunities, Earnings, Ease of Learning, 
Relevant Facts, Etec—Wilson B. Fothergill, an individual trading as 
The Re-Weavers Institute, with his principal place of business lo- 
cated in Portland, Oregon, engaged in offering for sale and selling in 
commerce, a course of instruction in reweaving damaged woven gar- 
ments, entered into an agreement that in connection with the sale of 


his course of instruction in re-weaving he will cease and desist from: 


(1) Representing that those who take the course of instruction will 
thereby be enabled to earn from $15 to $50 per week doing re-weaving 
work at home; 

(2) Misrepresenting or exaggerating the earning capacity of indi- 
viduals as a result of their taking the course of instruction; 

(3) Misrepresenting or exaggerating the opportunities for obtain- 
ing re-weaving assignments from cleaners and dyers or other com- 
mercial establishments ; 

(4) Representing to prospective students that practical experience 
is not required in obtaining employment in the re-weaving industry ; 

(5) Representing to prospective students that they will receive as- 
sistance in obtaining employment as re-weavers, when such is not the 
fact ; 

(6) Representing that contractual arrangements will be made with 
dry cleaners for students to do all their re-weaving work; 
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(7) Inserting advertisements in help-wanted columns when in fact 
no employment is offered to those who respond to the advertisements ; 

(8) Representing that re-weaving may be learned readily, quickly 
or expertly ; 5 x 

(9) Representing that re-weaving requires no special skills; 

(10) Representing that there is a great shortage of re-weavers ; 

(11) Representing that experienced teachers guide students 
through the work; i 

(12) Misrepresenting the value of the supplies furnished pur- 
chasers of the course ; 

(18) Failing to furnish all the supplies to which students are en- 
titled ; 

(14) Using the word “Institute” or any simulation thereof as part 
of the trade name, or otherwise representing, directly or by implica- 
tion, that the business is an organization for the promotion of re- 
search, experimentation, investigation or study. (5420261, Oct. 28, 
1954. . 

sas Skin Preparation—Therapeutic and Preventive Qualities, Com- 
parative Merits—Creola Carmichael, an individual trading as Dex 
Pharmacal Co., with her principal place of business located in the 
city of Birmingham, Ala., and Clem Carmichael, an individual, 
actively operating the business of Dex Pharmacal Co., engaged in 
offering for sale and selling in commerce, a preparation designated 
“Dex-O-Fene,” entered into an agreement that they, and each of them, 
will cease and desist from disseminating, or causing to be dissemi- 
nated, any advertisement for that preparation, or any other prepara- 
tion of substantially the same composition or possessing substantially 
the same properties, whether sold under that name or any other name, 
which represents directly or by implication: 

(1) That the preparation is a remedy or cure for acne, eczema, 
impetigo, tetter, pimples, blackheads, blemishes, rashes, or skin irri- 
tations in general; 

(2) That the preparation is effective where other preparations 
have failed; 

(3) That the preparation prevents infection, prevents skin dis- 
eases, or keeps the skin free of germs or surgically clean; 


(4) That the action of the preparation with respect to skin bac- — 


teria is in any way similar or comparable to the action of Sulfa or 
Penicillin; 

(5) That because the preparation contains hexachlorophene, its 
effect is similar to that of the product to which the advertising refers 


as having been “praised by leading magazines and proven by many 


tests in hospitals and clinics.” (5420485, Oct. 28, 1954.) 


SO IanO 


Re tt ay baal 8% 


— 


| 


STIPULATIONS 1441 


8569. Hooked Rugs—Rayon as Wool, Ete—Mercantile Stores Co., 
Inc., a Delaware corporation, with its principal place of business 
located in the city of Wilmington, Del., and Mercantile Stores Co., 
Inc. (N. Y.), a New York corporation, with its principal place of 
business located in the city of New York, N. Y., a wholly owned sub- 
sidiary of said Delaware corporation, engaged in the business of offer- 
ing for sale and selling in comnierce, hooked rugs, entered into an 
agreement that in connection with the offering for sale, sale and dis- 
tribution of hooked rugs they, and each of them, will cease and desist 
from: 

(1) Using the word “wool,” or any word or term indicative of wool, 
to designate or describe any product or portion thereof which is not 
composed wholly of wool, the fiber from the fleece of the sheep or 
lamb, or hair of the Angora or Cashmere goat, or hair of the camel, 
alpaca, llama or vicuna, which has never been reclaimed from any 
woven or felted product; provided, that in the case of products or 
portions thereof which are composed in substantial part of wool and 
in part of other fibers or materials, such terms may be used as de- 
scriptive of the wool content of the product or portion thereof if there 
are used in immediate connection or conjunction therewith, in letters 
of at least equal size and conspicuousness, words truthfully designat- 
ing each constituent fiber or material thereof in the order of its pre- 
dominance by weight; provided further, that if any fiber or material 
so designated is not present in a substantial quantity, the percentage 
thereof shall be stated. Nothing herein shall prohibit the use of the 
terms “reprocessed wool” or “reused wool” when the products or those 
portions thereof referred to are composed of such fibers; 

(2) Labeling, advertising or otherwise offering for sale or selling 
products composed in whole or in part of rayon without clearly dis- 
closing such rayon content. (5420339, Nov. 2, 1954.) 

8570. Hooked Rugs—Rayon as Wool, Ete.—Bunge Corp., a New York 
corporation, with its principal place of business located in the city of 
New York, N. Y., engaged in the business of offering for sale and 
selling in commerce hooked rugs, entered into an agreement that in 
connection with the offering for sale, sale and distribution of that 
product it will cease and desist from: 

(1) Using the word “wool,” or any word or term indicative of 
wool, to designate or describe any product or portion thereof which 
is not composed wholly of wool, the fiber from the fleece of the sheep 
or lamb, or hair of the Angora or Cashmere goat, or hair of the camel, 
alpaca, llama, or vicuna, which has never been reclaimed from any 
woven or felted product; provided, that in the case of products or 
portions thereof which are composed in substantial part of wool and 


1442 FEDERAL TRADE COMMISSION DECISIONS 


in part of other fibers or materials, such terms may be used as deserip- 
tive of the wool content of the product or portion thereof if there are 
used in immediate connection or conjunction therewith, in letters of 
at least equal size and conspicuousness, words truthfully designating 


each constituent fiber or material thereof in the order of its pre- — 


dominance by weight; provided further, that if any fiber or material 
so designated is not present in a substantial quantity, the percentage 
thereof shall be stated. Nothing herein shall prohibit the use of the 
terms “reprocessed wool” or “reused wool” when the products or those 
portions thereof referred to are composed of such fibers; 

(2) Labeling, advertising or otherwise offering for sale or selling 
products composed in whole or in part of rayon without clearly dis- 
closing such rayon content. (5420339, July 22, 1954.) 

8571. Hooked Rugs—Rayon as Wool, Etc—Rugby Rug Mills, Inc.,, 
a New York corporation, with its principal place of business located 
in the city of New York, N. Y., and Herbert S. Rosenfeld and Helene 
Rosenfeld officers thereof, engaged in the business of offering for 
sale and selling in commerce, hooked rugs, entered into an agreement 
that in connection with the offering for sale, sale and distribution of 
that product they, and each of them, will cease and desist from: 

(1) Using the word “wool,” or any word or term indicative of wool, 
to designate or describe any product or portion thereof which is not 
composed wholly of wool, the fiber from the fleece of the sheep or 
lamb, or hair of the Angora or Cashmere goat, or hair of the camel, 
alpaca, llama, or vicuna, which has never been reclaimed from’ any 


woven or felted product; provided, that in the case of products or- 


portions thereof which are composed in substantial part of woo] and 
in part of other fibers or materials, such terms may be used as de- 
scriptive of the wool content of the product or portion thereof if 
there are used in immediate connection or conjunction therewith, 
in letters of at least equal size and conspicuousness, words truthfully 
designating each constituent fiber or material thereof in the order 
of its predominance by weight; provided further, that if any fiber or 
material so designated is not present in a substantial quantity, the 
percentage thereof shall be stated. Nothing herein shall prohibit the 
use of the terms “reprocessed wool’ ’or “reused wool” when the prod- 
ucts or those portions thereof referred to are composed of such fibers; 

(2) Labeling, advertising or otherwise offering for sale or selling 
products composed in whole or in part of rayon without clearly dis- 
closing such rayon content. (5420453, Nov. 2, 1954.) 

8572. Hooked Rugs—Rayon as Wool, Ete—Trans-Ocean Import Co., 
Inc., a New York corporation, with its principal place of business 
located in the city of New York, N. Y., and Philip Brenner and 
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Charles Rostov, officers thereof, engaged in the business of offering 
for sale and selling in commerce hooked rugs, entered into an agree- 
ment that in connection with the offering for sale, sale and distribution 
of that product they, and each of them, will cease and desist from : | 

(1) Using the word “wool,” or any word or term indicative of 
wool, to designate or describe any product or portion thereof which 
is not composed wholly of wool, the fiber from the fleece of the sheep 
or lamb, or hair of the Angora or Cashmere goat, or hair of the 
camel, alpaca, llama, or vicuna, which has never been reclaimed from 
any woven or felted product; provided, that in the case of products 
or portions thereof which are composed in substantial part of wool 
and in part of other fibers or materials, such terms may be used as 
descriptive of the wool content of the product or portion thereof if 
there are used in immediate connection or conjunction therewith, in 
letters of at least equal size and conspicuousness, words truthfully 
designating each constituent fiber by weight; provided further, that 
if any fiber or material so designated is not present in a substantial 
quantity, the percentage thereof shall be stated. Nothing herein shall 
prohibit the use of the terms “reprocessed wool” or “reused wool” 
when the products or those portions thereof referred to are com- 
posed of such fibers; 

(2) Labeling, advertising or otherwise offering for sale or selling 
products composed in whole or in part of rayon of acetate without 
clearly disclosing such rayon and acetate content. (5420452, Nov. 
2, 1954.) 

8573.4 Hooked Rugs—Rayon as Wool, Ete—Alvin M. Hayim and 
Ella M. Hayim, copartners trading as Hayim & Co., with their prin- 
cipal place of business located in the city of New York, N. Y., en- 
gaged in the business of offering for sale and selling in commerce 
hooked rugs, entered into an agreement that in connection with the 
offering for sale, sale and distribution of that product they, and each 
of them, will cease and desist from: 

(1) Using the word “wool,” or any word or term indicative of 
wool, to designate or describe any product or portion thereof which 
is not composed wholly of wool, the fiber from the fleece of the sheep 
or lamb, or hair of the Angora or Cashmere goat, or hair of the 
camel, alpaca, llama, or vicuna, which has never been reclaimed from 
any woven or felted product ; provided, that in the case of products 
or portions thereof which are composed in substantial part of wool 
and in part of other fibers or materials, such terms may be used as 
descriptive of the wool content of the product or portion thereof if 
there are used in immediate connection or conjunction therewith, in 


4 Stipulation numbered 8574 was rescinded November 2, 1954. 
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letters of at least equal size and conspicuousness, words truthfully 
designating each constituent fiber or material thereof in the order 
of its predominance by weight; provided further, that if any fiber 
or material so designated is not present in a substantial quantity, the 
percentage thereof shall be stated. Nothing herein shall prohibit the 
use of the terms “reprocessed wool” or “reused wool” when the prod- 
ucts or those portions thereof referred to are composed of such fibers ; 

(2) Labeling, advertising or otherwise offering for sale or selling 
products composed in whole or in part of rayon without clearly dis- 
closing such rayon content. (5420316, Nov. 2, 1954.) | 

8575. Hooked Rugs—Rayon as Wool, Etc.—Michaelian & Kohlberg, 
Inc.. a New York corporation, trading as Spinning Wheel Rugs, with 
its principal place of business located in the city of New York, N. Y., 
and Frank M. Michaelian, president thereof, engaged in the business 
of offering for sale and selling in commerce hooked rugs, entered into 
an agreement that in connection with the offering for sale, sale and 
distribution of that product they, and each of them, will cease and 
desist from : 

(1) Using the word “wool” or any word or term indicative of wool, 
to designate or describe any product or portion thereof which is not 
composed wholly of wool; provided, that in the case of products or 
portions thereof which are composed in substantial part of wool and 
in part of other fibers or materials, such terms may be used as descrip- 
tive of the wool content of the product or portion thereof if there are 
used in immediate connection or conjunction therewith, in letters of 
at least equal size and conspicuousness, words truthfully designating 
each constituent fiber or material thereof in the order of its predom- 
inance by weight; 

(2) Labeling, advertising or otherwise offering for sale or selling 
products composed in whole or in part of rayon or of acetate without 
clearly disclosing such rayon or acetate content. (5420442, July 
22, 1954.) 

8576. Hooked Rugs—Rayon as Wool, Etc.—Stern Brothers, a New 
York corporation, with its principal place of business located in New 
York, N. Y., engaged in the business of offering for sale and selling 
in commerce hooked rugs, entered into an agreement that in connec- 
tion with the offering for sale, sale and distribution of that product it 
will cease and desist from : 

(1) Using the word “‘wool” or any word or term indicative of wool, 
to designate or describe any product or portion thereof which is not 
composed wholly of wool, the fiber from the fleece of the sheep or lamb, 
or hair of the Angora or Cashmere goat, or hair of the camel, alpaca, 
llama, or vicuna, which has never been reclaimed from any woven or 
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felted product; provided, that in the case of products or portions 
thereof which are composed in substantial part of wool and in part 
of other fibers or materials, such terms may be used as descriptive of 
the wool content of the product or portion thereof if there are used 
in immediate connection or conjunction therewith, in letters of at 
least equal size and conspicuousness, words truthfully designating 
each constituent fiber or material thereof in the order of its predom- 
inance by weight; provided further, that if any fiber or material so 
designated is not present in a substantial quantity, the percentage 
thereof shall be stated. Nothing herein shall prohibit the use of the 
terms “reprocessed wool” or “reused wool” when the products or those 
portions thereof referred to are composed of such fibers; 

(2) Labeling, advertising or otherwise offering for sale or selling 
products composed in whole or in part of rayon without clearly dis- 
closing such rayon content. (5420454, July 22, 1954.) 

8577. Hooked Rugs—Rayon as Wool, Etc.—The Hecht Co., a Mary- 
land corporation, with its principal place of business located in the 
city of Baltimore, Md.; a major office also located in Washington, 

‘D. C., engaged in the business of offering for sale and selling in com- 
merce hooked rugs, entered into an agreement that in connection with 
the offering for sale, sale and distribution of that product it will cease 
and desist from : 

(1) Using the word “wool,” or any word or term indicative of wool, 
to designate or describe any product or portion thereof which is not 
composed wholly of wool; provided, that in the case of products or 
portions thereof which are composed in substantial part of wool and 
in part of other fibers or materials, such terms may be used as descrip- 
tive of the wool content of the product or portion thereof if there are 
used in immediate connection or conjunction therewith, in letters of 
at least equal size and conspicuousness, words truthfully designating 
each constituent fiber or material thereof in the order of its predom- 
inance by weight; 

(2) Labeling, advertising or otherwise offering for sale or selling 
products composed in whole or in part of rayon without clearly dis- 
‘closing such rayon content. (5420455, July 22, 1954.) 

8578. Hooked Rugs—Rayon as Wool, Etc.—Edward Keyan, Gregory 
Keyan and Haigouhi Kehyayan, trading as Hooked Rug Importing 
Co., with their principal place of business located in the city of New 
York, N. Y., engaged in the business of offering for sale and selling in 
commerce hooked rugs, entered into an agreement that in connection 
with the offering for sale, sale and distribution of that product they, 
and each of them, will cease and’ desist from: 
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(1) Using the word “wool,” or any word or term indicative of wool, 
to designate or describe any product or portion thereof which is not 
composed wholly of wool, the fiber from the fleece of the sheep or 
lamb, or hair of the Angora or Cashmere goat, or hair of the camel, 
alpaca, llama, or vicuna, which has never been reclaimed from any 
woven or felted product; provided, that in the case of products or 
portions thereof which are composed in substantial part of wool and 
in part of other fibers or materials, such terms may be used as descrip- 
tive of the wool content of the product or portion thereof if there are 
used in immediate connection or conjunction therewith, in letters of 
at least equal size and conspicuousness, words truthfully designating 
each constituent fiber or material thereof in the order of its predomi- 
nance by weight; provided further, that if any fiber or material so 
designated is not present in a substantial quantity, the percentage 
thereof shall be stated. Nothing herein shall prohibit the use of the 
terms “reprocessed wool” or “reused wool” when the products or those 
portions thereof referred to are composed of such fibers ; . 

(2) Labeling, advertising or otherwise offering for sale or selling 
products composed in whole or in part of rayon or of acetate without 
clearly disclosing such rayon as acetate content. (5420369, June 17, © 
1954.) | 
8579. Hooked Rugs—Rayon as Wool, Etc.—Henry Gertmenian and 
Newton C. Matthews, copartners trading as Henry Gertmenian Co., 
with their principal place of business located in the city of San Fran- 
cisco, Calif., engaged in the business of offering for sale and selling in 


commerce hooked rugs, entered into an agreement that in connection — 
with the offering for sale, sale and distribution of that product, they, 


and each of them, will cease and desist from: 

(1) Using the word “wool,” or any word or term indicative of wool, 
to designate or describe any product or portion thereof which is not 
composed wholly of wool; provided that in the case of products or 
portions thereof which are composed in substantial part of wool and 
in part of other fibers or materials, such terms may be used as descrip- 
tive of the wool content of the product or portion thereof if there are 
used in immediate connection or conjunction therewith, in letters of 
at least equal size and conspicuousness, words truthfully designating 
each constituent fiber or material thereof in the order of its predomi- 
nance by weight; 

(2) Labeling, advertising or otherwise offering for sale or selling 
products composed in whole or in part of rayon or of acetate without 


clearly disclosing such rayon or acetate content. (5420336, June 17, 
1954.) 
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8580. Hooked Rugs—Rayon as Wool, Ete—Franklin Rug Co., a New 
_ York corporation, with its principal place of business located in the 
_ city of New York, N. Y., engaged in the business of offering for sale 
_ and selling in commerce rugs, entered into an agreement that in con- 
nection with the offering for sale, sale and distribution of hooked rugs 
it will cease and desist from: 

(1) Using the word “wool,” or any word or term indicative of wool, 
to designate or describe any product or portion thereof which is not 
- composed wholly of wool, the fiber from the fleece of the sheep or 
- lamb, or hair of the Angora or Cashmere goat, or hair of the camel, 
alpaca, llama, or vicuna, which has never been reclaimed from any 
woven or felted product; provided, that in the case of products or 
portions thereof which are composed in substantial part of wool and 
in part of other fibers or materials, such terms may be used as descrip- 
tive of the wool content of the product or portion thereof if there are 
used in immediate connection or conjunction therewith, in letters of 
at least equal size and conspicuousness, words truthfully designating 
~ each constituent fiber or material thereof in the order of its predomi- 
nance by weight; provided further, that if any fiber or material so 
designated is not present in a substantial quantity, the percentage 
- thereof shall be stated. Nothing herein shall prohibit the use of the 
terms “reprocessed wool” or “reused wool” when the products or those 
portions thereof referred to are composed of such fibers; 

(2) Labeling, advertising or otherwise offering for sale or selling 


| _ products composed in whole or in part of rayon without clearly dis- 
- eiosing such rayon content. (5420314, June 17, 1954.) 


8581. Hooked Rugs—Rayon as Wool, Etc.—Otto Gerdau Co., a New 


_ York corporation, with its principal place of business located in the 


"city of New York, N. Y., engaged in the business of offering for sale 
and selling in commerce hooked rugs, entered into an agreement that 
in connection with the offering for sale, sale and distribution of that 
_ product it will cease and desist from: 

(1) Using the word “wool,” or any word or term indicative of wool, 


to designate or describe any product or portion thereof which is not 


composed wholly of wool, the fiber from the fleece of the sheep or lamb, 


or hair of the Angora or Cashmere goat, or hair of the camel, alpaca, 
Tama, or vicuna, which has never been reclaimed from any woven or 


felted product; provided, that in the case of products or portions 
thereof which are composed in substantial part of wool and in part 
of other fibers or materials, such terms may be used as descriptive of 


the wool content of the product or portion thereof if there are used 


in immediate connection or conjunction therewith, in letters of at 
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least equal size and conspicuousness, words truthfully designating 
each constituent fiber or material thereof in the order of its pre- 
dominance by weight ; provided further, that if any fiber or material so 
designated is not present in a substantial quantity, the percentage 
thereof shall be stated. Nothing herein shall prohibit the use of the 
terms “reprocessed wool” or “reused wool” when the products or those 
portions thereof referred to are composed of such fibers; 

(2) Labeling, advertising or otherwise offering for sale or selling 
products composed in whole or in part of rayon without clearly dis- 
closing such rayon content. (5420346, June 17, 1954.) 

8582.5 Civil Service Examination Courses—Government Connection, 
Veterans’ Administration Approval, Civil Service Position Guarantee, Ete.— 
Robert G. Busse, an individual trading as Lincoln Institute, with his 
principal place of business located in Pekin, Ml., engaged in the busi- 
ness of offering for sale and selling in commerce, correspondence 
courses designed to assist persons to pass Civil Service examinations, 
entered into an agreement that in connection with the sale of courses 
of instruction he will cease and desist from: 

(1) Representing, by the use of words and phrases such as “Di- 
rector,” “Field Registrars,” “Executive Offices,” or by any other means, 
that his business has any connection with the United States Govern- 
ment or any branch or agency thereof ; 

(2) Representing that the courses of instruction are approved by 
the Veterans Administration; 

(3) Representing that those completing the courses of instruction 
are assured of obtaining passing grades in Civil Service examinations 
or will be qualified for Civil Service positions or that they are assured 
of obtaining employment in Government, or employment in geo- 
graphical areas selected by them; 

(4) Representing that a staff of trained instructors is employed; 

(5) Representing that instructors will visit students while they are 
taking the courses ; 

(6) Using the word “Institute” or any word or term of similar im- 
port or meaning as part of the trade name; 

(7) Failing to clearly disclose in advertising that his business is a 
private correspondence school which has no connection with the United 
States Government. (5421455, Nov. 2, 1954.) 

8585. Artificial Stone Wall Facing—Nature, Guarantee.—Stone Corp. 
of America, a New Jersey corporation, with its office and principal 
place of business located in the city of Bay Head, N. J., engaged in the 
business of offering for sale and selling in commerce, an artificial 


5 Stipulation numbered 8583 was rescinded April 26, 1955 and stipulation numbered 
8584 was rescinded November 9, 1954. 
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stone wall facing designated “Pura-Tex Stone,” entered into an agree- 
- ment that in connection with the offering for sale, sale and distribu- 
tion of that product, or any other product of substantially the same 
composition, whether sold under that name or any other name, it will 
cease and desist from representing : 

(1) By use of the words “stone,” “aristocrat of stones,” or other 
word or words of similar import, that Pura-Tex Stone is stone or rock 
in its natural state; 

(2) That Pura-Tex Stone is guaranteed for twenty-five years unless 
the nature and extent of the guarantee and the manner in which the 
guarantor will perform thereunder are clearly and conspicuously 
disclosed. (5420396, Nov. 16, 1954.) 

8586. “Awards”—Purported Superiority of Product, Selection by Well- 
Known Personalities —Max Rogel is an individual engaged in publicity 
and public relations work under the trade name of Max Rogel & As- 
sociates with offices located in Newark, N. J. In May 1951 the said Max 
Rogel caused to be incorporated under the laws of the State of New 
Jersey a corporation known as Charm Institute, Inc., with its principal 
office located in New York, N. Y. From its incorporation until its 
dissolution thereof in June 1952, the said Max Rogel was president of 
the aforesaid corporation. 

Charm Institute, Inc., before its dissolution was engaged in the prac- 
tice of granting so-called “awards” to manufacturers and distributors ~ 
of products in diverse fields of competition. The so-called “award” by 
Charm Institute, Inc. was in the form of a gold medallion and was 
designated “Charm Institute Gold Medal Award.” Said award was 
granted to only one manufacturer or distributor in each of several 
fields of competition and was intended to be used or featured in ad- 
vertising the product for which it was granted. Said awards were to 
have been made on the basis of the superiority of the product for which 
said award was granted in its field of competition from the standpoint 
of quality, design, styling, fashion originality and color. 

In the course and conduct of granting such awards the said corpora- 
tion transmitted booklets, reports, correspondence and other informa- 
tion in commerce. Through the operation of the aforesaid corporation 
the said Max Rogel was enabled to and did enter into contracts with 
several recipients of awards to publicize said awards by means of vari- 
ous advertising media as an inducement to purchase the products for 
which said award was made, all of which enured to the benefit of the 
said Max Rogel, doing business as Max Rogel & Associates. 

The letterheads used by the aforesaid Charm Institute, Inc., carried 
the names of persons well-known in the entertainment field or other- 
wise familiar to the public, as “directors” of said corporation. A list- 
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ing of the members of the said corporation’s “Marketing Committee” 
also included the names of well-known stage and screen personalities. 

By use of statements, claims, representations, acts and practices 
Charm Institute, Inc. and Max Rogel through said corporate device 
directly and impliedly represented that the product for which the 

-award was granted had been in competition with competitive products, 
selected and adjudged the most outstanding in its field from the stand- 
point of quality, style, design, color and fashion originality by a group 
of impartial persons qualified to make such selection; and the well- 
known personalities were actively associated with Charm Institute, 
Inc. in an official capacity or participated in the selection of products 
for the award. 

In truth and in fact said awards were not based upon superiority of 
the products selected, as adjudged by impartial or qualified appraisers, 
and the well-known persons listed on the aforesaid corporations letter- 
heads and as members of its “Marketing Committee” did not actively 
participate in the business affairs of the said corporation or in the 
selection of products to receive the award. 

Max Rogel entered into an agreement that he will cease and desist, 
directly or through any corporate or other device, or in any other 
manner, from: 

(1) Granting or giving any so-called “award” or other special 
recognition to a product or to the manufacturer or distributor thereof, 
which recognition is purportedly based upon the superiority of the 
product to other products in the same competitive field as adjudged by 
impartial and qualified appraisers, when such was not in fact the basis 
for the “award” or other special recognition ; 

(2) Representing that well-known personalities participated in the 
selection of the product to receive the “award” or other special recogni- 
tion, or were associated in any capacity with the organization con- 
ferring the same, when such was not the fact. (5420250, Nov. 23, 1954.) 

8587. Diamonds—Prices, Sales Volume, Stocks, Dealer as Importer.— 
Anderson Jewelry Co. is a Utah corporation, with its principal place 
of business located in Salt Lake City, Utah, and Charles D. Ander- 
son and C. Donald Anderson, until March 1, 1954, were officers thereof 
and managed and controlled the policies of said corporation. <Ac- 
cording to information presented on March 1, 1954, Charles D. Ander- 
son and C. Donald Anderson resigned and sold their interests in the 
Anderson Jewelry Company. The corporation is engaged in the busi- 
ness of offering for sale and selling in commerce, diamonds and other 
jewelry. 

Anderson Jewelry Co. and Charles D. Anderson and C. Donald 
Anderson entered into an agreement that in connection with the offer- 
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ing for sale, sale and distribution of diamonds and other jewelry, they 
and each of them, will cease and desist from representing: 

(1) That the regular price of their diamonds or other jewelry is any 
amount in excess of the price at which such merchandise is being offered 
for sale or has been sold by them in recent regular course of business; 

(2) That the price at which diamonds or other jewelry is offered 
for sale constitutes a reduction of one-half or any other proportion 
or amount from their usual or regular price, when such is not a fact; 

(3) That the value of diamonds or other jewelry is in excess of their 
actual value, provided that this shall not prevent representations that 
merchandise has a worth or value in excess of the stated price if such 
worth or value is based upon the price at which comparable mer- 
chandise is sold by other retailers in the same trade territory ; 

(4) By use of the words “Million Dollar Diamond Sale,” or other- 
wise, that they have an annual or quarterly sales volume in diamonds 
of one million dollars or any other amount in excess of their actual 
sales volume; 

(5) That they have the largest selection of diamonds in the West 
or the largest assortment of diamonds ever assembled under one roof; 

(6) That they import diamonds directly from South Africa. 
(5420418, Nov. 23, 1954.) 

8588. Miscellaneous Merchandise—Fictitious Pricing. —J. Jacob Shan- 
non & Co., a Pennsylvania corporation, with its principal place of: 
business located in Philadelphia, Pa., engaged in offering for sale and 
selling in commerce, miscellaneous merchandise, entered into an agree- 
ment that in connection with the offering for sale, sale and distribu- 
tion of miscellaneous merchandise, it will cease and desist from: 

Representing as the regular price of an article of merchandise, a 
price in excess of that at which such article is usually offered for sale 
in the regular course of business. (5420379, Nov. 80, 1954.) 

8589. Men’s Jackets—Armed Forces Specifications——Pioneer Work 
Clothes, Inc., a New York corporation, with its principal place of 
business located in New York, N. Y., engaged in the business of offer- 
ing for sale and selling in commerce, jackets which closely resemble 
jackets issued and furnished to members of the United States Armed 
Forces in color, pattern and style, entered into an agreement that in 
connection with the offering for sale, sale and distribution of wearing 
apparel it will cease and desist from: 

Representing, directly or by implication, by marking, branding, 
labeling, tagging, or in any other manner, that such merchandise was 
manufactured by the Armed Forces of the United States, or in ac- 
cordance with specifications of said Armed Forces, when such is not 
the fact. (5420909, Dec. 7, 1954.) 
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8590. Rheumatism Treatment—Therapeutic Properties, Comparative 
Merits —Samuel Fox, an individual trading as Berjac Products, with 
his principal office and place of business located at Brooklyn, N. Y., 
engaged in the business of offering for sale and selling in commerce, 
a drug product designated “Rematron,” entered into an agreement. 
that he will cease and desist from disseminating or causing to be dis- 
seminated, any advertisement for that preparation or any other prep- 
aration of substantially the same composition or possessing substan- 
tially the same properties, which represent directly or by implication: 

(a) That the product is of aid in arresting the progress of arthritis, 
rheumatism, sciatica or neuritis or that it has any beneficial effect in 
cases thereof except to afford temporary relief of minor aches, pains 
or fever ; 

(6) That the product acts at once or has a faster or longer lasting 
effect than competing products. (5420924, Jan. 4, 1955.) 

8591. Freezers and Food Purchase Plan—Savings and Food Costs.— 
Rich Plan Corp. is a Nevada corporation, with its principal place of 
business in Dallas, Texas. It was organized on May 11, 1953 to take 
over the assets and assume the liabilities of a corporation of the same 
name, as of May 1, 1953, which had been organized and was doing 
business under the laws of Delaware. With the exception of Ernest 
D. Wright, who had been Secretary-Treasurer and Comptroller of the 
Delaware corporation from January 11, 1951, until his resignation on 
June 3, 1952, and who became Executive Vice President of the Nevada 
corporation, there was a complete change in management and person- 
nel after this change of ownership in May 1953. 

Rich Plan Corp. (a Nevada corporation) and Ernest D. Wright, 
ag an officer thereof, are engaged in the business of offering for sale 
and selling in commerce, freezers and a food purchase plan being 
designated The Rich Plan. . 

The Rich Plan Corp. (a Delaware corporation) as the predecessor 
to Rich Plan Corp. (a Nevada corporation) and Ernest D. Wright, 
as an officer thereof, engaged, prior to May 1953, in the business of 
offering for sale and selling in commerce, freezers and a food pur- 
chase plan, the food-freezer plan being designated The Rich Plan. 

Rich Plan Corp. and Ernest D. Wright entered into an agreement 
that in connection with the offering for sale, sale and distribution in 
commerce, of freezers and a food purchase plan, the combined food- 
freezer plan being designated The Rich Plan, they, and each of them, 
will cease and desist from representing : 

(1) That “tremendous” or “unbelievable” savings on food costs can 
be effected under the plan or that food prices under the plan are con- 
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_ sistently well below regular retail prices for the same or comparable 
items; 

(2) That the freezer can be paid for from savings in food costs or 
that the purchase of the freezer entails no additional expense over 
and above the former outlay for food alone; 

(3) That virtually every food item can be obtained through the 
plan; 

(4) That food can be bought under the plan at wholesale prices 
or from a wholesaler ; 

(5) That the plan gives a four-months’ supply of food at the same 
cost as a three-months’ supply of food purchased at regular retail 
prices; 

(6) That a specific percentage or dollar amount of food costs can 
be saved under the plan; 

(7) That the plan is a means of overcoming the high cost of eating. 

(5420337, Jan. 20, 1955.) 
. 8592. Insecticide—Safety, Effectiveness—Candle-Lite Chemical Co., 
- Ine., a Florida corporation, with its office and principal place of 
business located in Miami, Fla., engaged in the business of offering 
for sale and selling in commerce, an insecticide device for dispensing 
lindane designated “Exterm-O-Lite,” entered into an agreement that 
it will cease and desist from disseminating or causing to be dissemi- 
nated any advertisement for any insecticidal device dispensing lindane, 
designated “Exterm-O-Lite,” whether sold under that name or any 
other name, which represents directly or by implication that: 

(a) The product is safe, unless expressly limited to use strictly 
-_ in accordance with directions; 

- (b) The product protects the home from insects, or kills insects, 
- or otherwise refers generally to insecticidal action, unless clearly 
-_ limited to specific insects against which the product is effective ; 

(c) The vapor resulting from use of this product is effective in 
~ nooks, cracks and crannies; 

(d) The product is effective in the control of moths. (5420587, 
Jan, 20, 1955.) 

4 8593. Freezers and Food Purchase Plan—Savings, Food Costs, Ete.— 
National Food Foundation, Inc., is a Connecticut corporation, with 
7 its principal place of business located in Hartford, Conn. National 
Food Foundation of Springfield, Inc. is a Connecticut corporation, 
_ with its principal place of business located in Springfield, Conn. 
Benjamin B. Cooper, Albert A. Aaron, Sidney Martin and Jerome M. 
Good are officers of said corporations. The said corporations and 
individuals are engaged in the business of offering for sale and selling 
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in commerce, home freezers and a Freezer-Food Plan. The Freezer- 
Food Plan is a combination deal involving a home freezer and an 
initial supply of food. The food is furnished by independent outlets. 
No food is purchased or handled by these corporations or individuals — 
and after the initial sale all further food orders are handled directly — 
petween the purchaser and the food company. 

National Food Foundation, Inc., National Food Foundation of 
Springfield, Inc., Benjamin B. Cooper, Albert A. Aaron, Sidney 
Martin and Jerome M. Good entered into an agreement that in con- 
nection with the offering for sale, sale and distribution in commerce, 
of home freezers and a Freezer-Food Plan, they, and each of them, 
will cease and desist. from representing directly or by implication : 

(1) That food can be purchased under the plan at wholesole prices 
or at prices consistently below the prices for such food in regular 
retail outlets ; 

(2) That the freezer can be paid for from savings in food costs or 
that the purchase of the freezer entails no additional expense over 
and above the former outlay for food alone; 

(3) That the freezer is given without cost to those joining the 
National Food Foundation Discount Club; 

(4) That $300 a year or any other specific amount can be saved in 
food costs under the plan ; 

(5) Through the use of the name “National Food Foundation” or 
by any other means, that the business conducted is other than a com- 
mercial enterprise operated for profit. (5420800, Jan. 20, 1955.) 

8594. Freezers—Cost, Food Savings.—Deepfreeze Appliance Di- 
vision, Motor Products Corp., a New York corporation, with its princi- 
pal place of business located in Detroit, Mich., engaged in offering for 
sale and selling in commerce, home freezers designated “Deepfreeze,” 
entered into an agreement that in connection with the offering for 
sale, sale and distribution of that product, it will cease and desist from 
representing : 

(1) That savings in food costs will pay for the freezer ; 

(2) That any definite monetary amount or definite percentage of 
food costs can be saved through the use of a home freezer. (5420242, 
Jan. 20, 1955.) 

8595. Plastic-Coated Fabric—Composition, Nature—Cotan Corp., a 
Delaware corporation, with its principal place of business in Newark, 
Nowhst engaged in offering for sale, selling and distributing in commerce, 
a product designated “Cohyde,” a type of plastic-coated fabric having, 
as one of its designs, a simulated leather grain, entered into an agree- 
ment that in connection with the offering for sale and distribution of 
that product it will cease and desist from: 
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- (1) Using the word “genuine” along with said name, “Cohyde” ; 

(2) Using illustrations of a:stretched animal hide; 
(3) Using the brand name “Cohyde” or any name containing the 
word “hide” or simulations thereof to designate or describe said 
product, unless wherever used such name is accompanied by such dis- 
closure of the general nature of the product or the coating used as will 
clearly show that the product is not leather. (5420309, Jan. 20, 1955.) 

8596. Birth Control Device—Effectiveness, Commercial Enterprise as 
Institute——Robert M. Sherman, an individual trading as Birth Re- 
search Institute, with his principal place of business in New York, 
N. Y., engaged in the business of offering for sale, selling and dis- 
tributing in commerce, a calendar-slide device designated “Advis-A- 
Guide,” intended for use in calculating women’s sterile and. fertile 
periods, entered into an agreement that in connection with the offering 
for sale, sale and distribution of that device he will cease and desist 
from: 

(a) Representing directly or by implication that the said device 
enables a woman to ascertain with certainty her fertile and sterile days; 

(6) Respresenting directly or by implication that the said device 


is of value to women generally when it makes no adequate allowance 


for variations in the duration of the cycles; 

(c) Using the word “Institute” in his trade name or otherwise rep- 
resenting directly or by implication that his business is other than a 
commercial enterprise conducted for profit. (5420397, Jan. 20, 1955.) 

8597. Vaporizer and Vaporizing Chemical-—Bactericidal Qualities, Med- 
ical and Government Endorsement.—Vapor Chemical Co., a Michigan 
corporation, with its principal place of business located in Rives 
Junction, Mich., engaged in offering for sale and selling a vaporizing 
device designated “Vapo-Swat Jr.” and, for use therewith, a chemi- 


eal compound designated “Vapo-Glyco,” entered into an agreement 


that it will cease and desist from disseminating or causing to be dis- 
seminated, any advertisements for a vaporizing device now designated 
“Vapo-Swat Jr.” and, for use therewith, a chemical compound now 
designated “Vapo-Glyco” which represents directly or by implication: 

(1) That Vapo-Swat Jr. or Vapo-Glyco, or the combination thereof, 
is effective in fighting disease, reduces the incidence of infection or the 
spread of communicable disease, attacks harmful air-borne bacteria 
or disease-causing viruses, or sanitizes air ; 

(2) That Vapo-Swat Jr., or Vapo-Glyco, or the combination thereof, 
is of value in the prevention or reduction of the spread of common 
colds, flu, sinus, measles, mumps, chicken pox, or any other disease; or 

(3) That Vapo-Glyco has been recommended or endorsed by con- 
sumer magazines, medical journals, or any agency or branch of the U.S.. 
Government. (5520119, Jan. 20, 1955.) 
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8598. Hair Conditioner—Nature, Restorative Qualities—L. T. Prod- 
ucts, Ltd., a California corporation, with its principal office and place 
of business located at Los Angeles, Calif., engaged in the business of 
offering for sale and selling in commerce, a product designated “John 
Garton Bon Coif Color Action Hair Conditioner,” entered into an 
agreement that it will cease and desist from disseminating or causing 
to be disseminated, any advertisement for that product, which repre- 
sents directly or by implication: 

(a) That the product is not a dye; 

(6) That the product will restore the natural or original color of 
the hair. (5420392, Jan. 20, 1955.) 

8599. Plastic-Coated Upholstery Fabric—Nature—United States 
Rubber Co., a New Jersey corporation, with its principal place of 
business in New York, N. Y., for many years the manufacturer of 
an upholstery material with a plastic outer surface which it offers 
for sale, sells and distributes in commerce, under the trade-mark and 
brand name “Naugahyde,” entered into an agreement that in connec- 
tion with the offering for sale, sale and distribution of its plastic- 
coated fabric designated “Naugahyde,” it will cease and desist from 
using the brand name “Naugahyde” or any name containing the word 
“hide” or simulations thereof to designate or describe said product, 
unless wherever used such name is accompanied by such disclosure 
of the general nature of the product or the coating used as will clearly 
show that the product is not leather. (5420444, Feb. 1, 1955.) 

8600. Sunglasses—Manufacture, Composition, Air Force Specifications, 
Quality—Eye-Site Laboratories and Sun-Dial Optical Co., Rhode Is- 
land corporations, with their principal place of business located in 
Providence, R. I., engaged in the business of offering for sale, selling. 
and distributing in commerce, “No-Ray” sun glasses entered into an 
agreement that in connection with the offering for sale, sale and dis- 
tribution of sun glasses, they and each of them will cease and desist 
from: 

(1) Using the terms “ground,” “polished,” “ground and polished” 
or “ground and polished, thermally curved” as descriptive of any sun 
glass lenses of which both optical surfaces have not first been com- 
pletely removed by an abrasive to eliminate surface imperfections and 
to obtain the desired form for the lenses and then polished so as to 
produce an optical finish which is free from visible surface defects 
such as scratches, waves and greyness, but not from using said terms 
as descriptive of the plate glass from which said lenses are made; Pro- 
vided, that it is plainly disclosed in immediate conjunction therewith 
that Hi ground and polished plate glass was thereafter thermally 
curved ; 
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(2) Using the terms “gold plated” or “gold” alone, to describe the 
metal frames of sun glasses having a coating of gold applied by 
electrolytic process, but not from using the term “gold electroplated” 
to describe frames coated electrolytically with gold to a minimum 
thickness equivalent to seven-millionths (7/1,000,000ths) of an inch 
of fine gold, or the terms “gold flash,” “gold washed” or “gold colored,” 
if the coating is not of said minimum thickness; 

(3) Using the designation “Aviation Type” or the words “type 
worn by Air Force pilots,” as descriptive of sun glasses that are not 
of the same quality as those used by pilots of the armed forces; 

(4) Representing that sun glasses with lenses made of ground and 
polished plate glass thereafter thermally curved are made of optical 
sheet stock, are hand polished, or are made with perfect quality lenses. 
(5420048, Feb. 1, 1955.) 

8601. Scalp Treatment—Hair-Growing Qualities——The Keratone Co., 
Inc., a New York corporation, with its principal place of business !o- 
cated in New York, N. Y., engaged in the business of offering for sale 
and selling in commerce, preparations designated “Keratone Scalp 
Formula No. 1” and “Keratone Scalp Formula No. 2,” entered into 
an agreement that it will cease and desist from disseminating or caus- 
ing to be disseminated, any advertisements for those preparations: 
which represents directly or by implication: 

(1) That the preparations, used either alone or in combination, 
grow hair or promote the growth of hair; 

(2) That the preparations, used either alone or in combination, pre- 
vent baldness. (5421836, Feb. 8, 1955.) 

8602. Vapor-Type Insecticides—Effectiveness.—Bug-A-Roo, Inc., a 
Texas corporation, with its principal office and place of business lo- 
cated at Dallas, Texas, engaged in the business of offering for sale and 
selling in commerce, vapor type of insecticidal products designated 
“Mirakil,” “Lite-N-Bug” and “Little Giant,” entered into an agree- 
ment that in connection with the offering for sale, sale and distribu- 
tion of those products it will cease and desist from disseminating any 
advertisement which represents directly or by implication: 

(a) That the vapors from the products (1) reach into or are effec- 
tive in every nook, cranny or crevice or (2) cause bugs or insects to 
come into the open; 

(b) That (1) the products will rid premises of bugs or insects or (2) 
that by using the products premises will be free of bugs or insects; 

(c) That the products are effective in the destruction of cockroaches, 
water bugs, ants, scorpions, silverfish or house crickets except when 
they are out in the open and accessible ; 


\ 
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(d) That the products are effective in the destruction of (1) bed 
bugs, (2) fleas, (3) lice, (4) ticks or (5) bugs or insects which are 
destructive of homes, furnishings, clothing or food. (5420625, Feb. 
8, 1955.) 

8603. Sports Shirts—Place of Origin —Norbert Kenwood, an individ- 
ual trading under the names Kingly Sportswear and Ace of Cali- 
fornia, with his place of business in New York, N. Y., engaged in the 
business of offering for sale and selling in commerce, sports shirts, 
entered into an agreement that in connection with the offering for sale, 
sale and distribution of sports shirts not manufactured in California, 
he will cease and desist from using the trade or brand name “Ace of 
California” unless said name wherever used is accompanied by a clear 
disclosure of the place where the shirts are manufactured; for ex- 
ample, “Made in New York” or “Made in the East.” (5420778, Feb. 
1, 1955.) 

8604. Contour Chair—Healthful Qualities, Doctors’ Recommendations.— 
Contour Sales, Inc., a Missouri corporation, with its principal office 
and place of business located at St. Louis, Mo., engaged in the busi- 
ness of offering for sale and selling in commerce, a chair designated 
“Contour Chair Lounge,” entered into an agreement that in connec- 
tion with the offering for sale, sale and distribution of a chair desig- 
nated “Contour Chair Lounge,” it will cease and desist from repre- 
senting directly or by implication: t ’ 

(a) That the chair will restore energy equivalent to two hours of 
sleep or that it has any significant effect on the restoration of energy ; 

(6) That the chair is anatomically correct or that it provides 
proper body alignment; 

(c) That the chair reduces muscular tension, artery pressure or 
vein pressure ; 

(d) That the chair is of value in cases of cardiac conditions except 
to aid in facilitating breathing in cases of cardiac decompensation by 
affording a means of resting with the head elevated ; 

(e) That the chair is of value in cases of circulatory conditions ex- 
cept to afford a means of aiding in accomplishing a temporary reduc- 
tion of swelling in the legs; 

(f) That the chair has a beneficial effect on posture; 

(g) That the chair overcomes fatigue or strain or that it has a bene- 
ficial effect on nervous tension ; 


(hk) That the chair has made other furniture or resting devices 


obsolete; 


(2) That the chair is an aid to beauty or that it will improve the 
skin or complexion ; 


(7) That the chair will add years to a person’s life : 
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(k) That the chair is generally recommended by doctors or the 
medical profession ; 

(1) That the chair has any effect in affording deeper breathing ex- 
cept to such extent as it may aid in facilitating breathing in cases of 
cardiac decompensation by affording a means of resting with the head 
elevated. (5420653, Feb. 15, 1955.) 

8605. Metal Awnings—Durability—Youngstown Industries, Inc., 
an Ohio corporation, with its principal place of business located in the 
city of Girard, Ohio, engaged in offering for sale and selling in com- 
merce, metal awnings designated “Shieldall,” entered into an agree- 
ment that in connection with the offering for sale, sale and distribu- 
tion of metal awnings designated, “Shieldall,” it will cease and desist 
from represeriting directly or by implication: 

(1) That its metal awnings are storm proof; 

(2) That its metal awnings require no maintenance; 

(3) That the colors in which its metal awnings are finished 
are impervious to the elements or will last a “lifetime.” (5420489, 
Feb. 17, 1955.) 

8606. Juice Extractor—Comparative Merits, Relevant Facts, Public 
Health Service Approval, Therapeutic Properties—Sweden Freezer Man- 
ufacturing Co., a Washington corporation, with its principal office 
and place of business at Seattle, Wash., engaged in the business of 
offering for sale and sellig in commerce, a juice extractor designated 
“Sweden Speed Juicer,” entered into an agreement that in connection 
with the offering for sale, sale and distribution of that product it will 
cease and desist from representing: 

(a) That comparison tests with other juicers prove that juices 
extracted by the Sweden Speed Juicer give up to 60% more vitamins 
or minerals or any amount not in accordance with the facts; 

(6) That the Sweden Speed Juicer is manufactured according to 
requirements of the Federal Food, Drug and Cosmetic Act; 

(c) That the Sweden Speed Juicer has been approved by the United 
States Public Health Service; 

(d) That (1) it maintains a nutritional research department or 
(2) that the average diet is deficient in vitamins or minerals; 

_.(e) That the use of vegetable juices or fruit juices in the manner 
recommended by it will be effective in overcoming or treating aller- 
gies, anemia, angina pectoris, hardening of the arteries, arthritis, 
. asthma, astigmatism, bladder disease, boils, carbuncles, high blood 
pressure, low blood pressure, brights disease, bronchitis, cancer, cata- 
ract, catarrh, colds, colitis, constipation, coronary thrombosis, derma- 
titis, diarrhea, eye diseases, fever, gall stones, goiter, gout, hay fever, 
hernia, hemorrhoids, piles, influenza, jaundice, diseases of the kidneys, 
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laryngitis, nephrosis, diseases of nervous system, overweight, ophthal- 
mia, pleurisy, peptic ulcer, pernicious anemia, pyelitis, pyrosis, heart- 
burn, rheumatism, rickets, rhinitis, thrombosis, tonsillitis, tumors, 
ulcers, varicose veins, bad breath or halitosis due to constipation, indi- 
gestion, chronic tonsillitis, disease of the nose, decayed teeth, ulcerated 
teeth or malaise preceding the onset of serious acute disease or accom- 
panying disorders such as colds, chills, or dyspepsia ; 

(7) That the use of carrot juice, celery juice, spinach juice, or parsley 
juice in the manner recommended will be effective in preventing slow 
growth, nerve disorders, poor muscular control, irregular heart action, 
loss of weight, poor digestion, constipation, sleeplessness or high 
strung nerves; ; 

(g) That (1) the use of carrot juice, beet juice, lettuce juice, or 
turnip juice in the manner recommended is a blood builder or (2) that 
the use of cabbage juice or celery juice in the manner recommended 
will be effective for ulcers; 

(h) That the consumption of fruit juices or vegetable juices 
extracted by its product will build vitality, stamina, resistance to 
common colds or infections, aid digestion, combat hyperacidity, pro- 
mote quicker recuperation from illnesses, assure health, act as tissue 
builders for children, give children strong bones or teeth or help tone 
up sluggish systems; 

(z) That (1) carrots, cabbage, lettuce or cauliflower are sources of 
Vitamin D, (2) potassium nourishes the muscular system or with phos- 
phorus nourishes the brain cells, (3) potassium is a healer of injuries, 
alkalizes the system or helps heart functions, (4) manganese is impor- 
tant to red blood corpuscles or essential to functioning of the mental- 
nervous system, (5) silicon is essential in maintenance of health or 
strength, aids in case of sexual weakness, varicose veins or flabby flesh 
or is an antiseptic agent, (6) iodine eliminates body toxins, normalizes 
the nervous system or maintains mental or physical balance, (7) the 
consumer may select certain vegetables and rely upon juices extracted 
therefrom as being sources of iodine, or (8) that the cooking of vege- 
tables destroys a significant amount of their vitamin or mineral 
content ; h 

(j) That (1) fresh carrot juice normalizes the system, is a solvent 
for ulcerous conditions, or combined with beet, lettuce or turnip 
juices, is a blood builder, (2) fresh apple juice tones or cleanses the 


body, metabolizes fatty foods, or promotes intestinal activity, (3) - 


fresh celery juice is a nerve tonic, provides food for blood cells, is a 
builder or cleanser of the blood or keeps calcium in distribution, (4) 
fresh spinach juice builds red corpuscles, or cleanses, reconstructs or 
regenerates the intestinal tract, (5) fresh cabbage juice heals the body, 
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or (6) that fresh cucumber juice aids gall bladder conditions or com- 
bined with carrot or beet juice is a cleansing or healing aid for gall 
bladder, liver, kidneys, prostate or sex glands. (5420595, Mar. 15, 
1955.) 

8607. Course in Religious Subjects—Correspondence School as College.— 
College of Divine Metaphysics, an Indiana corporation, with its 
offices in Indianapolis, Ind., engaged in the operation of a corre- 
spondence school, offering for sale and selling in commerce courses 
of study in religious subjects, entered into an agreement it will cease 
and desist from using the word “College” or any other word or words 
of similar import or meaning in its corporate name or in any other 
manner to designate or refer to its school, unless in advertising, bulle- 
tins, lesson material, textbooks, diplomas, and other promotional mate- 
rial, and in ‘sales presentations whenever used,-clear and conspicuous 
disclosure is made in immediate conjunction with such word or words 
that the enterprise is a correspondence school without resident facili- 
ties, or that it is wholly a correspondence school. (5420938, Mar. 
15, 1955.) 

8608. Book Publishing Service—Government Approval.—Miriam Gil- 
bert, an individual trading as New Voices Publishing Company, 
Authors’ and Publishers’ Service and New Writers’ Book Club, with 
her principal office and place of business located in Jackson Heights, 
N. Y., engaged in the business of offering for sale and selling in com- 
merce, books and an authors’ and publishers’ service and a book pub- 
lishing service entered into an agreement that in connection with the 
offering for sale and sale of the books and services, she will cease and 
desist from representing directly or by implication that the United 
States Information Service or any other agency of the Federal gov- 
ernment approves or recommends her or any of her aforesaid enter- 
~ prises. (5421325, Mar. 15, 1955.) 

8609. Paper Playhouse—Safety, Durability, Equipment.—Novel Man- 
ufacturing Co., a New York corporation, with its principal place of 
business located in New York, N. Y., engaged in the business of offer- 
ing for sale and selling in commerce, a kraft paper item designated 
“Giant Kiddie Playhouse,” entered into an agreement that in con- 
nection with the offering for sale, sale and distribution of its Giant 
Kiddie Playhouse, it will cease and desist from: 

(1) Representing that its “Giant Kiddie Playhouse” has been 
flameproofed ; 

(2) Representing that the product is durable or rugged; 

(3) Representing that such product is equipped with a roof, win- 
dows, curtains, shingle walls or swinging doors; 
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(4) Failing to disclose clearly that the product must be mounted 
on a support such as a card table. (5420858, Mar. 15, 1955.) | 

8610. Course in Religious Subjects—Correspondence School as College.— 
College of Universal Truth, an Illinois corporation, with its offices 
in Chicago, Ill., engaged in the operation of a correspondence school, 
offering for sale and selling in commerce, courses of study in religious 
subjects, entered into an agreement that in connection with the offer- 
ing for sale and the sale of courses of study and instruction, it will 
cease and desist from using the word “college” or any word or words 
of similar import or meaning in its corporate name or in any other 
manner to designate or refer to its school, unless in advertising, bulle- 
tins, lesson material, textbooks, diplomas, and other promotional mate- 
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rial, and sales presentations whenever used, clear and conspicuous dis- 


closure is made in immediate conjunction with such word or words 
that the enterprise is a correspondence school without resident facili- 
ties, or that it is wholly a correspondence school. (5420939, Mar. 
15,1955.) | 

8611. Tables—Composition, Value.—The Hecht Co., a Maryland cor- 
poration, with its principal office and place of business located in Bal- 
timore, Md.; also'a major office and place of business located in Wash- 
ington, D. C., engaged in the business of offering for sale and selling 
in commerce, tables designated “Teneer Top Tables,” entered into an 
agreement that in connection with the offering for sale, sale and dis- 
tribution of the tables it will cease and desist from: 

(a) Representing that the tops of the tables are leather tops or that 
the tops are made of a single piece of leather or hide; provided, how- 
ever, that this shall not be construed as an agreement not to represent 
that the tops are made by a process which incorporates as a part thereof 
the application to the base of said tops of a fine layer or coating of 
pulverized or ground leather which is fused between coatings of 
lacquers; 

(6) Representing the tables as composed predominantly of ma- 
hogany veneers or as having any proportion of mahogany not in ac- 
cordance with the facts; 

(c) Representing that the tables have a value of $69.95 or any other 
value in excess of the price at which said tables are usually and regu- 
larly sold to the purchasing public. (54208538, Mar. 15, 1955.) 

8612. Vaporizing Insecticide—Safety, Effectiveness.—Insect-O-Lite 
Co., Inc., an Ohio corporation, with its principal office and place of 


business located in Cincinnati, Ohio, engaged in the business of offer-_ 


ing for sale and selling in commerce, an insecticide product consisting 
of a vaporizing device designated “Insect-O-Lite” and a form of 


Lindane for use therein, designated “Insectane,” entered into an agree- — 
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ment that in connection with the offering for sale, sale and distribution 
of the product now designated as aforesaid, it will cease and desist 
from disseminating any advertisement in regard thereto which repre- 

_ sents directly or by implication : | 
(a) That the product is safe or harmless except when used accord- 
ingtodirections; 9 | 

(b) That the product is effective in controlling ants, bedbugs, 

clothes moths, roaches, silverfish, spiders, water bugs, termites, powder 
post beetles, crab lice, human lice, stored food or grain pests, mites, 
carpet beetles, ticks or parasites; provided, however, that this does not 
constitute an agreement by Insect-O-Lite Company, Inc., not to rep- 
resent that the product’ is effective in killing ants, clothes moths, 
roaches, silverfish, spiders, water bugs and carpet beetles when they 
are out in the open and accessible. — Px 

_ (c) That the product (1) completely ‘destroys insect life, (2) gets 
rid of insects, or (3) is sure death ‘to insects. (5420600, Mar. 29, 

1955.) 

8613. Phonograph Needles—Dealer as Manufacturer—Jack Bren and 
Irwin Levy are copartners trading as Diamond Stylus Co. of America, 
with their place of business in New York, N. Y., engaged in the busi- 
ness of offering for sale and selling in commerce, diamond tip phono- 
graph needles, or “diamond styli,” as they are sometimes called; also 
engaged in the business of selling the diamond tips alone, which they 
insert in the cartridges of worn phonograph needles furnished by 
customers. 

Jack Bren and Irwin Levy entered into an agreement that in con- 
nection with the offering for sale, sale and distribution of diamond tip 
phonograph needles or any other phonograph needles, and replace- 
ment tips, they and each of them will cease and desist from represent- 
ing directly or by implication that they manufacture such products 
when in fact they employ no significant manufacturing operations 
thereon. (5421087, Mar. 29, 1955.) 

8614. Metal Polish—Foreign Origin, Results, Safety—Robert Frost, 
an individual trading as Frost’s Industries, with his place of business 
in Hollywood, Calif., engaged in the business of offering for sale and 
selling in commerce, a metal cleaner-polish designated “Re-New- 
Plate,” entered into an agreement that in connection with the offering 
for sale, sale and distribution of that product, or any other product 
of substantially the same composition, he will cease and desist from rep- 
resenting directly or by implication: 
(1) That said product is made according to a British formula or that 
itisa British product; 
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(2) That the coating which may be applied by said product is com- 
parable to that put on by commercial plating methods; 

(3) That said product will make dull silverplate or sterling look 
like new; 

(4) That said product deposits silver on silver or, when used on 
silverware, will apply a coating to areas other than those which have 
been worn to the extent that the base metal is exposed ; 
and further, that he will forthwith cease and desist : ; 

(5) From failing to label said product with a conspicuous warning 
or caution substantially as follows: 

“WARNING: Contact with acid liberates poison gas! May be fatal 
if inhaled! Thoroughly rinse from article any metal polish or other 
cleaning agent used as preliminary to applying Re-New-Plate before 
applying the latter. Do not breathe vapor or fumes. Do not con- 
taminate foodstuffs. Keep away fromchildren. May be fatal if swal- 
lowed! Use rubber gloves when applying Re-New-Plate.” (5420857, 
Mar. 29, 1955.) 

8615. Vaporizing Insecticide—Effectiveness—Bay Drugs of Tampa, 
Inc., a corporation with an office and place of business located at 
Sarasota, Fla., and F. T. Berlin an individual of Los Angeles, Calif., 
copartners in the business known as Carol Beatty Co., with its prin- 
cipal office and place of business located in Los Angeles, Calif., engaged 
in the business of offering for sale and selling in commerce, an insecti- 
cide designated “TV Jr.” and “Tele-Vapor, Jr.” which is an asbestos 
collar impregnated with lindane which is volatilized by placing the 
collar over a light bulb, entered into an agreement that each of them, 
in connection with the offering for sale, sale and distribution of that 
product will cease and desist from disseminating or causing to be dis- 
seminated any advertisement in regard thereto which represents di- 
rectly or by implication: 4 

(a) That the product is effective when used with electrical bulbs 
of less than 100 watts; 

(0) That the product (1) leaves a repelling residue or (2) keeps a 
house free of flies, ants, moths, roaches, mosquitoes or other insects; 

(c) That the product prevents, kills or eliminates all insects. 
(5520163, Apr. 5, 1955.) 

8616. Fur Products—Misbranding, False Invoicing—Grayson Ap- 
parel Co., a Colorado corporation, with its principal place of business 
located in Denver, Colo., and B. B. Fischer, an officer thereof, are en- 
gaged in the business of offering for sale, selling and distributing in 
commerce, fur products which were made in whole or in part of fur, as 
the term “fur product” and “commerce” are defined in the Fur Prod- 
ucts Labeling Act, and the Rules and Regulations promulgated there- 
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under. Among such fur products were coats and other articles’ of 
wearing apparel composed in whole or in part of fur. 

Grayson Apparel Co. and B. B. Fischer entered into an agreement 
that in connection with the sale, advertising, offering for sale, trans- 
portation or distribution of any fur product which is made in whole or 
in part of fur which has been shipped and received in commerce, or the 
introduction into commerce, or the sale, advertising or offering for sale 
in commerce, or the transportation or distribution in commerce of any 
fur product, as the terms “fur,” “fur product” and “commerce” are 
defined in the Fur Products Labeling Act, they and each of them will 
cease and desist from: 

(A) Misrepresenting their fur products by: 

(1) Falsely or deceptively labeling or otherwise identifying said 
fur products, or using labels affixed to such products which contain any 
form of misrepresentation or deception with respect to such fur 
products; 

(2) Using on labels attached to fur products the name of another 
animal in addition to the name of the animal actually producing the 
fur contained in the fur product. 

(3) Failing to affix labels to fur products showing: 

(a) the name or names of the animal or animals producing the fur 
contained in the fur product as set forth in the Fur Products Name 
Guide and as permitted under the Rules and Regulations; 

(d) that the fur product contains or is composed of used fur when 
such isa fact; 

(c) the name or other identification issued and registered by the 
Commission of one or more persons who manufactured such fur prod- 
uct for introduction into commerce, introduced it in commerce, sold it 
in commerce, advertised or offered it for sale in commerce, or trans- 
ported or distributed it in commerce}; 

(d) that the fur product contains or is composed of bleached, dyed 
or otherwise artificially colored fur, when such isa fact; 

(e) that the fur product is composed in whole or in substantial part 
of paws, tails, bellies or waste fur, when such is a fact; 

(f) the name of the country of origin of any imported furs used 
in a fur product. 

(B) Falsely or deceptively invoicing fur products by : 

(1) Failing to furnish invoices to purchasers of fur products 
showing: 

(a) The name or names of the animal or animals producing the 
fur or furs contained in the fur product, as set forth in the Fur Prod- 
ucts Name Guide and as prescribed under the Rules and Regulations; 

(6) That the fur product contains or is composed of used fur, 


when such is the fact; 
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(c) That the fur product contains or is composed of bleached, dyes 
or otherwise artificially colored fur, when such is the fact ; 

(d) That the fur product is composed in whole or in substantial 
part of paws, tails, bellies, or waste fur, when such is the fact; 

(e) The name and address of the person issuing such invoice; 

(f) The name of the country of origin of any imported furs con- 
tained in a fur product. 

(2), Using on invoices the name or names of any animal or waives 
other than the name or names provided for in paragraph B (1) (a) 
above, or furnishing invoices which contain any form of misrepre- 
sentation or deception, directly or by implication, with respect to such 
fur product. 

(C) Misbranding and falsely invoicing fur products by: 

(1) Failing to show on labels and invoices the item number or 
mark of such fur product as required by Rule 40 of the Rules and 
Regulations. a 

(2) Using on labels or in invoices the names of fictitious or non- 
existent animals to describe a fur or fur product. 

(D) Using labels that do not comply with the minimum size re- 
quirements prescribed by Rule 27 of the Regulations under the Fur 
Products Labeling Act. 


(E) Mingling, on . labels, non-required information with required 
information. 

(F) Setting forth the required information on labels in hand- 
writing or in pencil or ink other than indelible ink. 

(G) Failing to set out on labels the applicable parts of the re- 
quired information in the sequence provided in Rule 30 of the Regu 
lations under the Fur Products Labeling Act. 

(H) Failing to precede the name of the country of origin of im- 
ported furs used in fur products by the term “Fur Origin.” (5520508, 
Apr. 19, 1955.) 

8617. Bleaching Product—Comparative Merits, Competitive Products.— 
Tidy House Products Co., a Nebraska corporation, with its principal 
place of business located i iw Shenandoah, Iowa, engaged in offering for 
sale and selling in commerce, a dry bleaching product designated 
“Dexol,” entered into an agreement that in connection with the offer- 
ing for sale, sale and distribution of that product, it will cease and 
desist from representing, directly or by implication : 

1. That because Dexol bleaches by oxidation, it is different from 
chlorine bleaches; or that chlorine does not bleach by oxidation; or 


representing in any way that Dexol works on a principle different 


from that of chlorine bleaches; 
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2. That chlorine bleaches cannot be used safely to bleach synthetic 
fabrics; or that they are harsh, unsafe, destructive or corrosive, unless 
limited to the improper use of those bleaches; 

3. That the bleaching action of Dexol restores whiteness to fabrics 
yellowed by excessive use of other bleaches. (5420784, Apr. 26, 1955.) 

8618. Men’s Jackets—Armed Forces Specifications—F itzwell Sports- 
wear, Inc., a New York corporation, with its principal place of business 
located in New York, N. Y., and Jacob Friedman an officer thereof, 
engaged in the business of offering for sale and selling in commerce, 
jackets which closely resemble jackets issued and furnished to members 
of the United States Armed Forces in color, pattern and style, entered 
into an agreement that in connection with the offering for sale, sale 
and distribution of wearing apparel they and each of them will cease 
and desist from: 

Representing, directly or by implication, by marking, branding, 
labeling, tagging, or in any other manner, that such merchandise was 
manufactured for the Armed Forces of the United States, or in ac- 
cordance with specifications of said Armed Forces, when such is not 
the fact. (5420714, Apr. 26, 1955.) 

8619. Debt Collection Cards—Nature of Business—Arthur Goldstein, 
an individual trading as Tobacco Surveys, Ltd., and Coffee Surveys, 
Lid., with his principal place of business located in Hollywood, Calif., 
engaged in the business of selling and distributing in commerce, tracer 
post cards designed and intended to be used by creditors and collection 
agencies and others, in obtaining information concerning debtors, 
entered into an agreement that in connection with the offering for sale, 
sale and distribution of skip tracer post cards he will cease and desist 
from: 

(1) Using the trade names, “Tobacco Surveys, Ltd.” and “Coffee 
Surveys, Ltd.” or any other name of similar import to designate, de- 
scribe, or refer to his business, or otherwise representing that his busi- 
ness is other than that of obtaining and selling credit information, and 

(2) Using post cards, questionnaires or other material which does 
not clearly and expressly state that the information requested is to be 
used for credit purposes. (5520164, Apr. 28, 1955.) 

8620. Metal Awnings—Durability.—General Aluminum | Products 
Curp., an Illinois corporation, with its principal place of business 1o- 
cated in Chicago, Ill., engaged in offering for sale and selling in com- 
merce, metal awnings designated Gem-Alum Aluminum Awnings, 


~ entered into an agreement that in connection with the distribution of 


metal awnings designated Gem-Alum Aluminum Awnings, it will 
cease and desist from representing, directly or by implication: 
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That its awnings require no maintenance or repairs. (5420969, Apr. 
26, 1955.) 

8621. Shoes—Orthopedic Features—Endicott Johnson Corp., a New 
York corporation, with its principal office and place of business lo- 
cated at Endicott, N. Y., engaged in the business of offering for sale 
and selling in commerce, shoes designated “Guide Step Shoes,” entered 
into an agreement that in connection with the offering for sale, sale 
and distribution of shoes now designated “Guide Step Shoes,” it will 
cease and desist from representing: : 

(a) That the wearing of the shoes will keep the cuboid bone locked 
or in correct position ; 

(b) That the wearing of the shoes will keep the foot in correct or 
strong position ; 

(c) That the wearing of the shoes will (1) hold-the heel or the 
heel bone in correct position, (2) prevent in-rolling of the heel bone 
or foot, (3) hold the foot in correct alignment, (4) prevent the bones 
of the foot from being thrown out of place or out of line, (5) keep 
the weight line straight, (6) straighten the weight line, (7) hold the 
foot in balance, (8) cause or enable the foot muscles to function effi- 
ciently, or (9) cause or enable one to walk as nature intended ; 

(d) That (1) it is beneficial in all cases to wear shoes which tend 
to guide the body weight to the outer edge of the foot, (2) the shoes 
have any significant beneficial effect in guiding the weight or the step, 
(3) the shoes help guide the step properly, or (4) that the wearing 


of the shoes will assure that weight is directed properly throughout 


the step; 

(e) That the wearing of the shoes will eliminate, prevent or assure 
relief from (1) foot fatigue, (2) leg fatigue, (3) body fatigue, (4) 
body aches, (5) strained muscles or tendons, (6) foot pains, (7) 
leg pains, (8) back pains, (9) aching muscles, (10) aching arches, or 
(11) cramped foot bones}; 

(f) That the wearing of the shoes will (1) assure comfort, (2) 
eliminate, prevent or afford relief from foot trouble or discomfort 
in 7 out of 10 cases or in any other substantial proportion or per- 
centage of cases, or (3) have any affirmative beneficial effect on growth, 
strength, development or health of the feet. 

Nothing herein shall prevent Endicott Johnson Corp. from repre- 
senting that the shoes embody devices or factors which are often 
approved by physicians as beneficial in preventing the persistence of 
in-rolling of the heel bone or foot of a child and in alleviating the 
symptoms of mild cases of in-rolling of the heel bone or foot of chil- 
dren and adults when such measures are found to be individually 
indicated. 
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It is hereby agreed, That Endicott Johnson Corporation may ap- 
ply to the Federal Trade Commission to have this stipulation amended 
at such time as it may deem advisable. 

The signing of this stipulation by Endicott Johnson Corporation 
is for settlement purposes only and does not constitute an admission 
by the said corporation that it has violated the Federal Trade Com- 
mission Act. (5420094, May 5, 1955.) 

8622. Hooked Rugs—Rayon as Wool.—R. H. Macy & Co., Inc., a New 
York corporation, with its principal place of business located in 
New York, N. Y., engaged in the business of offering for sale and 
selling in commerce hooked rugs, entered into an agreement that in 
connection with the offering for sale, sale and distribution of hooked 
rugs it imports on its own behalf or as agents for any person, partner- 
ship or corporation, it will cease and desist from: M 

(1) Using the word “wool,” or any word or term indicative of 
wool, to designate or describe any product or portion thereof which 
is not composed wholly of wool, the fiber from the fleece of the sheep 
or lamb, or hair of the Angora or Cashmere goat, or hair of the camel, 
alpaca, llama, or vicuna, which has never been reclaimed from any 
woven or felted product; provided, that in the case of products or 
portions thereof which are composed in substantial part of wool and 
in part of other fibers or materials, such terms may be used as de- 
scriptive of the wool content of the product or portion thereof if there 
are used in immediate connection or conjunction therewith, in letters 
of at least equal size and conspicuousness, words truthfully desig- 
nating each constituent fiber or material thereof in the order of its 
predominance by weight, provided further, that if any fiber or ma- 
terial so designated is not present in a substantial quantity, the per- 
centage thereof shall be stated. Nothing herein shall prohibit the 
use of the terms “reprocessed wool” or “reused wool” when the prod- 
ucts or those portions thereof referred to are composed of such fibers; 

(2) Labeling, advertising or otherwise offering for sale or selling 
products composed in whole or in part of rayon without clearly dis- 
closing such rayon content. (5420370, May 19, 1955.) 

8623. Correspondence Course in Spanish—Ease and Speed of Learning, 
Testimonials.—Nelson Doubleday, Inc., a New York corporation, with 
its principal place of business in New York, N. Y., engaged in the 
business of publishing books, and within the two years last past has 
offered for sale, sold and distributed in commerce, a home-study course 
in Spanish designated “Madrigal’s Magic Key to Spanish,” consisting 
of a text book and two phonograph records, entered into an agree- 
ment that in connection with the offering for sale, sale and distribu- 
tion of a home study course in Spanish designated “Madrigal’s Magic 
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Key to Spanish,” or any similarly constituted course in a foreign 
language, it will cease and desist from: 

1. Representing that a person studying such course can learn to 
read, write or speak ten thousand Spanish or other foreign words in 
ten days, or can learn to speak Spanish or any other foreign language 
like a native, or in any other manner exaggerating the speed or ease 
with which a person taking such course will be able to learn, speak, 
read or write Spanish or any other foreign language; 

9. Referring, through testimonials or otherwise, to the achievements 
of persons who have taken a private course given by the author of 
“Madrigal’s Magic Key to Spanish,” or any other private language 
course, in such manner as to represent directly or by implication that 
purchasers of a home study course can achieve comparable results. 
(5420788, May 19, 1955.) 

8624, Interlining Materials—Misbranding Under Wool Act.—Phila- 
delphia Quilting Co., Inc., a Pennsylvania corporation, with its prin- 
cipal place of business located in Philadelphia, Pa., and Joseph A. G. 
Bell, an officer thereof, are engaged in offering for sale, sale and dis- 
tribution in commerce, of interlining materials. 

Said interlining materials are wool products, as the term “wool 
products” is defined in the Wool Products Labeling Act of 1939 and 
are subject to the provisions of said Act and the Rules and Regula- 
tions promulgated thereunder. 

Philadelphia Quilting Co., Inc., and Joseph A. G. Bell entered into 
an agreement that in connection with the introduction, or manufacture 
for introduction, into commerce, or the sale, transportation, or dis- 
tribution in commerce of woolen interlining materials, or any other 
wool product within the meaning of said Act, they and each of them 
will: 

(A) Forthwith cease and desist from misbranding wool products 
by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein; 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner : . 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 


fiber is five percentum or more, and (5) the aggregate of all othe 
fibers; 
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(b) The maximum percentage of the total weight of such wool prod- 
uct of any non-fibrous loading, filling, or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivery for shipment thereof 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1989. 

(B) Maintain proper fiber content records as required by the Wool 
Products Labeling Act and the Rules and Regulations promulgated 
thereunder: 

1. Showing the percentage of wool, reprocessed wool, and reused 
wool, and of each kind of fiber other than wool, placed in the respective 
wool products of Philadelphia Quilting Co., Inc., in the form of fiber, 
yarn, fabric, or other form; 

9. Showing such numbers, information, marks, or means of identifi- 
cation as will identify the said records with the respective wool prod- 
ucts to which they relate; and 

3. By keeping and maintaining as records under the Act all invoices, 
purchase contracts, orders or duplicate copies thereof, bills of pur- 
chase, business correspondence received, factory records, and other per- 
tinent documents and data showing or tending to show (a) the pur- 
chase, receipt, or use by said Philadelphia Quilting Co., Ine., of all 
fiber, yarn, fabric or fibrous material, or any part thereof, introduced 
in or made a part of any such wool products of said Philadelphia 
Quilting Co., Inc.; (b) the content, composition or classification of 
such fiber, yarn, fabric or fibrous material with respect to the informa- 
tion required to appear upon the label of the wool products of said 
Philadelphia Quilting Co., Inc.; and (c) the name and address of the 
person or persons from whom such fiber, yarn, fabric or fibrous ma- 
terials were purchased or obtained by said Philadelphia Quilting Co., 
Inc. (5520533, May 24, 1955.) 

8625. Hooked Rugs—Rayon as Wool.—Miron Grossman, an individ- 
ual trading as Miron Grossman, with his principal place of business 
located in the city of San Francisco, Calif., engaged in the business 
of offering for sale and selling in commerce, hooked rugs, entered into 
an agreement that in connection with the offering for sale, sale and 
distribution of that product he will cease and desist from: 

_ (1) Using the word “wool,” or any word or term indicative of wool, 

to designate or describe any product or portion thereof which is not 

composed wholly of wool, the fiber from the ‘fleece of the sheep or 

lamb, or hair of the Angora or Cashmere goat, or hair of the camel, 

alpaca, llama, or vicuna, which has never been reclaimed from any 
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woven or felted product ; provided, that in the case of products or por- 
tions thereof which are composed in substantial part of wool and in 
part of other fibers or materials, such terms may be used as descriptive 
of the wool content of the product or portion thereof if there are 
used in immediate connection or conjunction therewith, in letters of 
at least equal size and conspicuousness, words truthfully designating 
each constituent fiber or material thereof in the order of its predomi- 
nance by weight; provided further, that if any fiber or material so 
designated is not present in a substantial quantity, the percentage 
thereof shall be stated. Nothing herein shall prohibit the use of the 
terms “reprocessed wool” or “reused wool” when the products or those 
portions thereof referred to are composed of such fibers; 

(2) Labeling, advertising or otherwise offering for sale or selling 
products composed in whole or in part of rayon without clearly dis- 
closing such rayon content. (5520122, May 24, 1955.) * 

8626. Slacks, Sportswear—Place of Origin.—California Sportswear, 
Inc., a New York corporation, with its principal office in New York, 
N. Y., and Joseph Ginsberg and Harry Ginsberg officers thereof, en- 
gaged in the business of offering for sale and selling in commerce, 
skirts, slack suits and sportswear, entered into an agreement that in 
connection with the sale, sale and distribution of those products, not 
made in California, they and each of them will cease and desist from 
using the word “California” in their corporate or trade name unless 
wherever used such name is accompanied by a clear disclosure of the 
place of manufacture of such merchandise. (5420776, June 2, 1955.) 

8627. Cold Preparation—Therapeutic and Preventive Qualities—The 
Tenilhist Co., a Texas corporation, with its principal place of business 
located in Dallas, Texas, engaged in the business of offering for sale 
and selling in commerce, medicinal preparations designated “Tenil- 
hist” and “Tenilhist Throat Lozenges,” entered into an agreement that 
it will cease and desist from disseminating or causing to be dissemi- 
nated, any advertisement for those preparations or any other prepara- 
tions of substantially the same properties, whether sold under those 
names or any other names, which represents directly or by implication: 

(1) That Tenilhist will cure, prevent, or shorten the duration of 
the common cold; provided, however, that nothing herein shall pre- 
vent representing that the use of the preparation relieves or checks 
and, in many cases, stops the symptoms or manifestations of the com- 
mon cold, such as sneezing, nasal congestion, simple throat coughs, 
watering eyes, or watery or mucous discharge from the nose; 

(2) That Tenilhist is the only preparation which is of any benefit 
in all stages of a cold; 
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(3) That Tyrothricin, an ingredient of Tenilhist Throat Lozenges, 
is effective against a wider range of germs associated with sore throat 
than is Penicillin ; 

(4) That a cold can be prevented by treating a sore throat with 
Tenilhist Throat Lozenges. (5420804, June 2, 1955.) 

8628. Book on Sex—Unique Nature—Leon Goodelman, an individ- 
ual trading as Medical Research Press, with his principal place of 
business located in New York, N. Y., engaged in the business of 
offering for sale and selling in commerce, a book entitled “Sex With- 
out Fear,” entered into an agreement that in connection with the offer- 
ing for sale, sale and distribution of that book, he will cease and desist 
from representing, directly or by implication : 

That “Sex Without Fear” is the only book of its kind which is 
ethically distributed solely through ministers, physicians and mar- 
riage counselors. (5421105, June 2, 1955.) 

8629. Combination Storm Windows and Doors—Protective Features, 
Guarantee, Dealer as Manufacturer —Mastic Sales, Inc., a New Jersey 
corporation, with its place of business in Trenton, N. J., and Louis 

Gitter, president thereof, engaged in the business of offering for sale 
and selling in commerce, combination storm windows and doors, en- 
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a, tered into an agreement that in connection with the offering for sale, 
ne sale and distribution of those products, they and each of them will 


cease and desist from representing directly or by implication: 

1. That their combination storm windows are prowler-proof; 

9. That their products are sold under a lifetime or unconditional 
guarantee ; 

3. That their products are guaranteed, unless such representation 
is accompanied by a clear and conspicuous disclosure as to the nature 
and extent of the guarantee ; 


and from representing : 
4. By use of the words “Factory Direct to You,” or in any other 
manner, that they manufacture the products they sell or that their 
~ customers are dealing directly with the factory where such products 
are produced. (5421024, June 2, 1955.) 
8630. Leg Treatment Kit—Preventive and Therapeutic Properties.— 
Jess M. Shipe, an individual trading as Leg-Eze Co., with his princi- 
J pal office and place of business located at Los Angeles, Calif., engaged 
aa in the business of offering for sale and selling in commerce, drug 
products and devices composing a kit designated the “Leg-Eze Home 
Application Kit,” entered into an agreement that he will cease and 
desist from disseminating or causing to be disseminated, any adver- 
tisement for drug products and devices composing a kit now desig- 
\ 
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nated the “Leg-Eze Home Application Kit,” or any other products 
of substantially the same compositions. or possessing substantially 
the same properties which represents in any manner: 

(a) That the products, alone or in combination, will prevent, cor- 
rect, relieve or heal milk leg or phlebitis ; 

(6) That the products, alone or in combination, will have any 
beneficial effect on swollen legs except those due to venous congestion 
and then only to the extent of temporarily reducing venous congestion 
and the swelling accompanying venous congestion ; 

(c) That the products, alone or in combination, will prevent or 
cure varicose veins or have a beneficial effect on such condition except 
to temporarily reduce venous congestion and the swelling accompany- 
ing venous congestion ; 

(d) That the products, alone or in combination, will have any sig- 
nificant effect as a treatment for preventing, correcting, healing or 
curing leg sores, varicose ulcers, sprains, strains, cramps, eczematous 
spots or rash except in some instances where through the combination 
of such effect as the products may have in temporarily reducing 
venous congestion, their antipruritic action and their protective effect 
such results may be accomplished ; 

(¢) That the products, alone or in combination, will re-establish 
or restore circulation in the legs or relieve the effects of poor circula- 
tion except insofar as they may temporarily reduce venous congestion ; 

(7) That the products, alone or in combination, will (1) relieve 
all pain, (2) make the legs pain-free, (3) afford relief in the majority 
of leg conditions, or (4) assure relief to the user ; 

(g) That the home use of the products, alone or in combination, 
is equivalent to their use professionally or that through home use of 
the products the necessity of professional services or operations will 
be eliminated ; 

(A) That the products, alone or in combination, (1) will restore 
or rehabilitate the legs to normal (2) strengthen weakened veins, or 
(3) prevent the spreading of weakened veins; 

(z) That he can diagnose or determine a proper treatment for leg 
ulcers, leg sores, open legs, discharging wounds, eczema or inflamed 
areas around a vein, on the basis of information as to their symptoms 
submitted by purchasers or prospective purchasers. (5420753, June 
2, 1955.) 

8631. Body-building Preparation—Relevant Facts, Composition.—Ma]- 
colm KE. Smith, Jr., an individual trading as Turner-Smith Drug Co., 
with his principal place of business located in New York, N. Y:, 
engaged in the business of offering for sale and selling in commerce, 
a preparation designated “Poundex,” entered into an agreement that 
he will cease and desist from disseminating or causing to be dissemi- 


ae Shee 


meee 


sith tetas ti hi Sina a ON OE ence 


4 
4 
i 
= 
a: 


STIPULATIONS |» 1475 


nated, any advertisement for a preparation now designated “Poundex,” 
which represents directly or by implication : . 

(1) That Poundex is of value in increasing body weight unless 
expressly limited to cases of poor appetite or bad eating habits; 

(2) That a daily dose of Pondex supplies as many calories as a 
meal, or that the number of calories supplied is greater than is the fact; 
_' (8) That a person taking Poundex will gain 10 to 30 pounds, or 
pounds in 10 days, or that Poundex will add any specific number 
of pounds or will increase weight in any stated period of time; ' 

(4) That Poundex, or the malt in it, increases the digestion or 


utilization of food consumed, or converts food into flesh ; 


. (5) That Poundex contains weight-gaining aids other than those 
ordinarily supplied by nutritionally balanced diets. (5420658, June 
7,1955.) | 
8632, Closet Accessories and Notions—Place of Ovigin.— California 
Creators, Inc., a New York corporation, with its place of business in 
New York, N. Y., engaged in the business of offering for sale and 
selling in commerce, principally as manufacturer’s representative but 
sometimes for its own account, miscellaneous articles of merchandise 
such as closet accessories and notions, entered into an agreement that 
in connection with the offering for sale, sale and distribution of closet 
accessories, notions and other miscellaneous products not made in 
California, it will cease and desist from using the corporate name 
“California Creators, Inc.” or the name “California Creators” unless 
in connection therewith clear disclosure is made of the place of manu- 
facture of such products; or otherwise representing that such prod- 
ucts are made in California. (5420774, June 7, 1955.) 

8633. Glass Milk Bottles—Cost, Relevant Facts—The Lamb Glass 
Co., an Ohio corporation, with its principal office and place of business 
Jjocated at Mount Vernon, Ohio, engaged in the business of offering 
for sale and selling in commerce, glass milk bottles, entered into an 
agreement that in connection with the offering for sale, sale and 
distribution of glass milk bottles it will cease and desist from 
misrepresenting : 

(a) that the cost of glass milk bottles or other milk containers is 
other than the actual cost or 

(6) that the number of such bottles or other containers used is 
other than in accordance with the facts. (5420882, June 14, 1955.) 

8634, Food Freezer-Refrigerator—Operation.—General Motors Corp. 
is a Delaware corporation, with a principal office and place of busi- 
ness located at Detroit, Mich. It maintains a branch known as 
Frigidaire Division located at Dayton, Ohio, through which it manu- 
factures and sells in commerce, among other products, a combination 
food freezer and refrigerator designated “Cycla-matic Frigidaire.” 
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General Motors Corp. entered into an agreement that in connection 
with the offering for sale, sale and distribution of the combination 
food freezer and refrigerator designated “Cycla-matic Frigidaire” it 
will cease and desist from representing directly or by implication that. 
the food freezer section of the product is self-defrosting unless and 
until such is the fact. (5520350, June 9, 1955.) 

8635. Fur Products—Misbranding, False Invoicing—Michael Perl- 
man is an individual doing business as State Furriers, with his prin- 
cipal place of business located in Trenton, N. J., engaged in the busi- 
ness of offering for sale, selling and distributing fur products which 
were made in whole or in part of fur which had been shipped and re- 
ceived in commerce, as the terms “fur product” and “commerce” are 
defined in the Fur Products Labeling Act, and the Rules and Regula- 
tions promulgated thereunder. Among such fur products were coats 
and other articles of wearing apparel composed in whole or in part of 
fur. 

Michael Perlman entered into an agreement that in connection with 
the sale, advertising, offering for sale, transportation or distribution 
of any fur product which is made in whole or in part of fur which has 
been shipped and received in commerce, or the introduction into com- 
merce, or the sale, advertising or offering for sale in commerce, or the 
transportation or distribution in commerce of any fur product, as the 
terms “fur,” “fur product” and “commerce” are defined in the Fur 
Products Labeling Act, he will cease and desist from: 

(A) Misbranding his fur products by: 

(1) Falsely or deceptively labeling or otherwise identifying said 
fur products, or using labels affixed to such products which contain 
any form of misrepresentation or deception with respect to such fur 
products; 

(2) Using on labels attached to fur products the name of another 
animal in addition to the name of the animal actually producing the 
fur contained in the fur product; 

(3) Failing to affix labels to fur products showing: 

(a) the name or names of the animal or animals producing the fur 

contained in the fur product as set forth in the Fur Products Name 
Guide and as permitted under the Rules and Regulations; 

(6) that the fur product contains or is composed of used fur when 
such is a fact; 

(c) the name or other identification issued and registered by the 
Commission of one or more persons who manufactured such fur prod- 
ucts for introduction into commerce, introduced it in commerce, sold 
it in commerce, advertised or offered it for sale in commerce, or trans- 
ported or distributed it in commerce; 
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(d) that the fur product contains or is composed of bleached, dyed 
or otherwise artificially colored fur, when such is a fact; 

(e) that the fur product is composed in whole or in sub- 
stantial part of paws, tails, bellies or waste fur, when such is a fact; 

(f) the name of the country of origin of any imported furs used in 
a fur product. 

(B) Falsely or deceptively invoicing fur products by: 

i (1) Failing to furnish invoices to purchasers of fur products show- 
ing: 

(a) the name or names of the animal or animals producing the fur 
or furs contained in the fur product, as set forth in the Fur Products 
Name Guide and as prescribed under the Rules and Regulations; 

(b) that the fur product contains or is composed of used fur, when 
such is the fact; 

(ec) that the fur product contains or is composed of bleached, dyed 
or otherwise artificially colored fur, when such is the fact; 

(d) that the fur product is composed in whole or in substantial 
part of paws, tails, bellies, or waste fur, when such is the fact ; 

(ce) the name and address of the person issuing such invoice; 

(f) the name of the country of origin of any imported furs con- 


tained in a fur product. 
_ (2) Using on invoices the name or names of any animal or animals 
other than the name or names provided for in paragraph B (1) (a) 
above, or furnishing invoices which contain any. form of misrepre- 
sentation or deception, directly or by implication, with respect to such 
fur product. : : ‘ 

(C) Falsely or deceptively advertising fur products by: using any 
advertisement which : 

(1) does not show the name or names (as set forth in the Fur Prod- 
ucts Name Guide) of the animal or animals that produced the fur, 
and such qualifying statement as may be required pursuant to section 
7 (c) of the Act; 

(2) does not show that the fur is used fur or that the fur product 
contains used fur, when such is the fact ; 

(3) does not show that the fur product or fur is bleached, dyed or 
otherwise artificially colored fur when such is the fact ; 

(4) does not show that the fur product is composed in whole or in 

substantial part of paws, tails, bellies, or waste fur, when such is the 
fact ; 
(5) contains the name or names of any animal or animals other 
than the name or names specified in paragraph (a) of this subsection, 
or contains any form of misrepresentation or deception, directly or by 
implication, with respect to such fur product or fur; 
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(6) does not show the name of the country of origin - any im- 
ported furs or those contained in a fur product. 

(D): Mingling, ‘on labels, non-required information with requited 
information. 

'(E) Failing to set out in advertising the term “Second-Hand- Wied 
Fur” when the fur product being offered for sale has been previ- 
ously used by the ultimate consumer: (5520559, June 9, 1955.) 

8636. Uniforms—Free Product.—Upland Uniform Corp., a New 


York corporation, with its principal office and place of business lo- 


cated at New York, N. Y., engaged in the business of offering for sale 


and selling uniforms in commerce, entered into an agreement that in 


connection with the offering for sale, sale and distribution of its uni- 
forms it will cease and desist from using the word “free,” or any other 
offers to the public, as descriptive of merchandise or service which is 
not.an unconditional gift, when all the conditions, obligations or other 
prerequisites to the receipt and retention of the “free” article of mer 
chandise or service offered are not clearly and conspicuously set forth 
at the outset so as to leave no reasonable probability that the terms of 
the offer will be misunderstood. (5520936, June 9, 1955.) . 

8637. Passbooks—Free Goods.—Joney M. Adkins an individual trad- 
ing as Adkins Enterprises and Merchants Advertising Service, with his 
principal office and place of business located at Huntington, W. Va., 
engaged in the business of selling passboks in commerce, entered into 
an agreement that in connection with the offering for sale, sale and dis- 
tribution of the aforesaid passbooks he will cease and desist from : 

(a) Using the word “bonus,” or other word or words importing or 
implying “free,” in advertisements, or other offers to the public, as 
descriptive of an article of merchandise or a service, which is not an 
unconditional gift, (1) when all the conditions, obligations, or other 
prerequisites to the receipt and retention of the “free” article of mer- 
chandise or service offered are not clearly and conspicuously set forth 
at the outset so as to leave no reasonable probability that the terms of 
the offer will be misunderstood; and, regardless of such disclosure; 
(2) when, with respect to any article of merchandise required to be 
purchased in order to obtain the “free” article or service, the offerer 
(a) increases the ordinary and usual price of such article of mer- 
chandise, or (b) reduces its quality, or (c) reduces the quantity or size 
thereof ; 

(bd) Representiig that the charge for the passbooks does not vragta 
for.a profit.. (5420635, June 2, 1955.) 


8638. Woolen Fabrics Misbranding. —Virginia Woolen Co., Inc., is 
a Virginia corporation, with its principal place of business located pie et 


Winchester, Va., and L. G. Sjostrom and Frank S. Grieve, officers 


—— 
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‘thereof, are engaged in offering for sale, sale and distribution in com- 
merce of woolen fabrics. 

Said woolen fabrics are wool products, as the term “wool product” 
is defined in the Wool Products Labeling Act of 1939, and are sub- 
ject to the provisions of said Act and the Rules and Regulations 
promulgated thereunder. 

Virginia Woolen Co., Inc., L. G. Sjostrom and Frank S. Grieve en- 
tered into an agreement that in connection with the introduction into 
commerce, or the offering for sale, sale, transportation, or distribution 
of woolen fabrics, or any other wool product within the meaning of said 
Act, they and each of them will cease and desist from misbranding 
wool products by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein ; 

9. Failing to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and con- 

“spicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentages by weight of such . 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers; 

(6) The maximum percentage of the total weight of such wool prod- 
uct of any non-fibrous loading, filling, or adulterating matter. 
(5520518, June 23, 1955.) 

8639. Hosiery—Free Goods.—Kendex Corp., a New York corpora- 
tion, with its principal office and place of business located at Babylon, 
N. Y., engaged in the business of offering for sale and selling hosiery 
in commerce, entered into an agreement that in connection with the 
offering for sale, sale and distribution of its hosiery it will cease and. 
desist from using the word “free,” or any other word or words of simi- 
lar import, in advertisements or in other offers to the public, as de- 
scriptive of merchandise or service which is not an unconditional 
gift, when all the conditions, obligations, or other prerequisites to 
the receipt and retention of the “free” article of merchandise or service 
offered are not clearly and conspicuously set forth at the outset so 
as to leave no reasonable probability that the terms of the offer will 
be misunderstood. (5520939, June 23, 1955.) 

8640. Socks, Shirts, Underwear, Etc.,—Dealer as Manufacturer, Compo- 
sition, Manufacture, Government Sponsorship. Joy Hosiery, Inc., a New 
Jersey corporation, with its place of business in Clinton, N. J., and 
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Leon Atkind an officer thereof, trading under the names Joy Hosiery 
Mills and Joy Hosiery Co., also of Clinton, N. J., engaged in the 
business of offering for sale and selling in commerce, men’s socks, 
shirts and underwear and ladies’ hosiery and lingerie, entered into 
an agreement that in connection with the offering for sale, sale and 
distribution of those products, they and each of them will cease and 
desist from: 

(1) Using the word “Mills” as part of their trade name when they 
do not own, operate or control a mill where the products they sell are 
made, and from otherwise representing directly or by implication 
that they manufacture such products; 

(2) Representing hose or other articles as being of a particular type 
of fiber when such is not the fact; 

(3) Representing ordinary drop stitch hose as being of English Rib 
construction, and from representing the construction of products in 
any manner other than in accordance with the facts; 

(4) Using on or in connection with their guarantee certificate the 
legend “Copyrighted by the United States Government,” in such man- 
ner as to represent directly or by implication that their guarantee is 
backed by the Government. (5420844, June 23, 1955.) 

8641. Boys’ Outerwear—Failing to Label Wool Products.—Sidney H. 
Evans is an individual doing business as Evans Manufacturing Co., 
with his principal place of business located.in Philadelphia, Pa., en- 

‘gaged in the offering for sale, sale and distribution in commerce, of 
boys’ outerwear, including coats and jackets, containing interlinings 
composed in part of woolen materials. 

Said coats and jackets and interlinings are wool products, as the 
term “wool product” is defined in the Wool Products Labeling Act 
of 1939, and are subject to the provisions of said Act and the Rules 
and Regulations promulgated thereunder. . 

Sidney H. Evans entered into an agreement that in connection with 
‘the introduction, or manufacture for introduction, into commerce, or 
the sale, transportation or distribution in commerce of boys’ outer- 
wear containing woolen interlining materials, or any other wool prod- 
ucts within the meaning of said Act he will: 

: (A) Forthwith cease and desist from misbranding wool products 
y: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein; 

2. Failing to securely affix to or place on each such product a 


stamp, tag, label or other means of identification showing in a clear 
and conspicuous manner: 
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(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 


fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, 


(4) each fiber other than wool where said percentage by weight of 
such fiber is five percentum or more, and (5) the aggregate of all 
other fibers; 

(6) The maximum percentage of the total weight of such wool 
product of any non-fibrous loading, filling, or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivery for shipment thereof 
in commerce, as “commerce” is defined in the Wool Products Label- 
ing Act of 1939 ; o 4 
3. Failing to separately set forth on the stamp, tag, label or other 
means of identification the true character and amount of the con- 
stituent fibers of the interlinings of any such wool products; 

(B) Maintain proper fiber content records as required by the Wool 
Products Labeling Act: 

1. Showing the percentage of wool, reprocessed wool, and reused 
wool, and of each kind of fiber other than wool, placed in the re- 
spective wool products of said Sidney H. Evans in the form of fiber, 
yarn, fabric, or other form; . 

2, Showing such numbers, information, marks, or means of identi- 
fication as will identify the said records with the respective wool 
products to which they relate; and 

8. By keeping and maintaining as records under the act all in- 
voices, purchase contracts, orders or duplicate copies thereof, bills of 
purchase, business correspondence received, factory records, and other 
pertinent documents and data showing or tending to show (a) the 
purchase, receipt, or use by said Sidney H. Evans of all fiber, yarn, 
fabric or fibrous material, or any part thereof, introduced in or made 
a part of any such wool products of said Sidney H. Evans; (6) the 
content, composition or classification of such fiber, yarn, fabric or 
fibrous material with respect to the information required to appear 
upon the label of the wool products of said Sidney H. Evans; and 
(c) the name and address. of the person or persons from whom such 
fiber, yarn, fabric or fibrous materials were purchased or obtained by 
said Sidney H. Evans. (5520524, June 97, 1955.) 

8642, Awards—Competitive Contests.—Joseph H. Gardiner and Ellis 
E. Craig, individuals trading as the Academy of Color and Design, 
with their principal place of business located in Hollywood, Calif, 
engaged in the practice of making a so-called award to manufacturers 
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and producers of various products, on occasion outside the State of 
California, to be used by recipients thereof in advertising the products 
for which it is granted, entered into an agreement that in connection 
with the issuance of awards, citations or other such commendations, 
they, and each of them, will cease and desist from: 

Granting, making or presenting any award, citation or other such 
commendation, under the name “Academy of Color and Design” or 
under any other name, which represents directly or by implication, 


or placing in the hands of others the means or instrumentality where- 


by they are enabled to represent, directly or by implication, that com- 
petitive contests are being or have been conducted by impartial and 
qualified individuals to determine the relative quality or merits of 
competing products or that any product has been presented with an 
award or other distinction as a result of a competitive contest, unless 
such a contest has actually been conducted by impartial and qualified 
individuals and in which a representative number of competing prod- 
ucts were afforded an opportunity to compete. (5420791, June 28, 
1955.) 

8643. Demineralizers—Results—Enley Products, Inc., a New York 
corporation, with its principal office and place of business located at 
Brooklyn, N. Y., and Raymond Eisenstadt, Fred Eisenstat and Sey- 
mour Hisenstat, officers thereof, engaged in the business of offering for 
sale and selling water demineralizers in commerce, entered into an 
agreement that in connection with the offering for sale, sale and dis- 
tribution of the demineralizers they will cease and desist from repre- 
senting: 

(a) That the water produced by the demineralizers is chemically 
pure water ; 

(6) That the water produced by the demineralizers is distilled 
water or the chemical equivalent of or equal or superior to distilled 
water. (5420935, June 27, 1955.) 

8644. Tanning Cream—Effectiveness, Unique Nature, Composition.— 
Rolley, Inc., a California corporation, with its principal place of busi- 
ness located in San Francisco, Calif., engaged in the business of offer- 
ing for sale and selling in commerce, a preparation designated “Sea’ 
and Ski Tanning Cream,” entered into an agreement it will cease and 
desist from disseminating or causing to be disseminated, any adver- 
tisement for that product which represents directly or by implication: 

(1) That the product will prevent all persons from sunburning or 
will enable persons who otherwise do not tan to acquire a tan; 

(2) That the product is substantially different from other products; 

(3) That the product is greaseless. (5420749, June 30, 1955.) : 
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CamieV Ae a a a tn a EEL 720 
Carpet beetle repellent_----------------------- === 892 
“Garter, Mary” paint products_——------------------- nnn 637 


“1 Commodities involved in dismissing or vacating orders are indicated by italicizing the 
page reference. For table of commodities in stipulations in this volume, see p. 1488. 
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“Cashmere” : 
Coats, ladies’..____----_--------------+------------==--+-=-----== 610 
Fabrics__.--------------------------------=-------=--------=---====- 62 
Sweaters ____--------------------------------------------------==- 698 
“Cedar Wall”, etc., insecticides_______--------------------------------- 392 
Chaires 220 ea a a ne SR Sea eee 720 
Chemical fertilizer__________----------------------------------------- 725 
Chemical lawn treatment_____--_------------------------------------- 483 
“Chord Selector, Automatic’”_----_------------------------------------ 1190 
Cigarettes _..._____--------------.-----------------------------------= 857 - 
Civil service examinations, correspondence course for 
United States! 222. fe a eS ee ee 178, 198, 908 
Clipped advertising listings__________---------------------------------- 43, 48 
SECS TET sD TSS oc a cw 642 
(SPOR Tas IR gg i a, A Aan alae ay Eee 8 elke 6 ee 442, 1237 
Girls*/and ‘misses’ w00l 4 ese oe ae ree 1078, 1266 
Tia dies i WO0O0lkscanee oe ee ee eee ee ee 62, 610, 1243 
Correspondence courses: = 
Piano: playing..2 3... 3. aan a ee ee 1190 
Practical. nursing < 2-22 2. eo 301 
U,4S..Civil. Service examinations. -  e 178, 198, 908 
@OMCO 2 fee oe nn ne ee 859 
Gomforters, woolibeds=— 2-25 Sa ee eee 19 
@enfections =: 2 v22 ok Scene OT4 
MOnTesslOUSus NAPA ZINe=— = Oe ee 36 
WWOOKIO@S Satg Mia oe 25 
Cooking utensils, stainless steel... ee ee eee 734 
Cosmetic? prepara tions:- 2.4 ne ee eee 260, 466, 492 
Courses, correspondence. See Correspondence courses. 
OragCkKerss 228 oe emcne neocon nae acetone Sone 25 
BOreamomOleomargayine.-— see a ee ee ee 1070 
SQ; VStex. .Meqicinal - pPreparation<=.----2e-—.-e6 asso ee ne eee 206 
~Wahiberg Tru-Sonie Canal Darphone”’__ eee 55 
qwWartmouth food products=_— 2) ee 83 
“Dean *hoss! Piano Course’ L 22 ai a ee eee 1190 
Melergent. maurend.: oo so. oo See 100 
Diamond “Rings.O” Romance” sono 2 ee a ee 1248 
Directories: business... <2 oe eee 43, 48 
woods. Pills’ medi¢inal preparation... ee 369, 848 
“og Club’ food products.—_ 20 ine Se Oe ee eee ee ee 83 
Down and feather pillows______ 1306, 1319, 1330, 1852, 13867, 1380, 18938, 1404, 1412 
DT OSSOS8: 2 S28 esa Soe. ESS se ee ee 89, 1229 
Drug preparations. See Medicinal preparations. 
Drums, steel... =... mes eaiid aoeise e eae ee ee eee 376, 921 
“Harphone,; Dahlberg 'Tru-Sonic Canal”_.___-..___ 22) eee eee 55 
Haves) troughs 0. ee ee eee 706 
Hlectric ventilating fans__ 222.) See eee 436 
“Hlectrolux” vacuum cleaners, reconditioned____________________.____ 887 
‘SPbijatipioed: prodpnets-2 a4. wssheoleeleccceupe ae set As oe 83 
Bnantel, math! scar 2'J) 0h etelts tails 4) ml bead eee Se a a 260 


~~ 


ee eee aoe 
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ineyelopedias and, supplements. 22-425 S240le Sees a ese ee ene 452, 677 
a bicciires shoes olish’ see aoe ee eae eee 879 
erin ese see fete os ee ee ee ee boca Sa ane ee eeeae eee a 1209, 1216 
Fabrics: 
FG IGHIMOLO cael Cla WOO) ee acre ee Se Ue 62 
j SIiMbLOTre hale awiete os pte SEM Wlben! J Ee Ee eae 833 
HansemwiNGO Wena 2= 25 eS BOE sae ane ON eh nn ee eee 436 
“Farm Queen” oleomargarine__-------------------------------------- 1056 
“Washion Academy Gold Medal Award”__-----~-------------~---=----- 592 
Feather and down pillows____ 1306, 1319, 1330, 1352, 1367, 1380, 1393, 1404, 1412 
Wertilizer, chemical__----.--_---_-------------~~--------------------- 725 
“Wix-A-Drink, Bennett’s” beverage syrup----~-----~-------------------- 873 
Mood: produets 2222 -S2-4- a one h sees Sea es aes 83, 412, 424, 784, 789, 917 
“14 Lens Sample Card”_-_------~-~--------------~------------------ 1216 
Frozen BS i nchher hentia cyst ieee a 412, 424 
Fruit: 
iar ediieeee ee Ae Re ee Sok oe ee bn eee ee eSaabese—------ == 789, 917 
Fresh and frozen___-__---~-----------+-------------------------- 784 
MWRn Lune eee eee ta naan 1242 
Fur products_._------------------------------- 186, 598, 749, 754, 843, 1225 
Resi Cylin Gh oS a a 363. 
“Gaylord” food products._-----~------------------------ EEE SES 83. 
Greeting cards, boxed_...---~--------------------------------------~ 1083. 
Gutters, Ed ee ee ee ko Gk 28 Re Se 706 
Hair and cosmetic preparations__----~~------------------------------ 492 
“Hampshire” food products_-------------------------------- == 9 ~~ 83. 
Hearing aid instruments, parts, accessories_------------------------ HD, ELL’, 
Home-study courses: 
Pingow play ine- sooo eee et a oneness 1190 
Practical nursing___------------------------------=---== 9-55 5--~ 301 
U. 8S. civil service examinations----------------------------- 178, 198, 908 
tea (eldest 8 sore sete seas ss sa ag ee ee AS se sea sae ne 892 
“Tnsto-Gas” cylinders__-----~---------------=- == == 55-9 363 
Insurance policies, accident and hea lth Se 682, 894 
Oe ae a aaa i aie 442, 1237 
Armed Forces-type------------------------------ 882, 400, 419, 447, 520 
Mi pnaderyo0ls.s0G de ese a ae See ean ee 1271 
Japanese sewing machines and sewing machine heads. 70, 470, 534, 628, 1012, 1254 
“Jonathan Logan” dresses_—-------------=-----=- $= - snr 1229 
A plbes eirO7eRa) fase 3 Se a 412 
éKem-Kut” lawn treatment s-----=-----=+---=+-----<----------------= 483 
“Kol” food products__--------- OO, COO EL ee 83 
‘“Habor’ periodical_---------- settee eee HSS a RE So 1275 
Padies coats 222 22s ee ee eae Sanaa enna seen n= 62, 610, 1243 
“Ta Rosa” macaroni and spaghetticn=22-eaetonoo=-- st atest 901 
Fi ee cea hina va bee ee ere 483. 
aPens Sample Card, 14? 222-3 es etre se 1216 
‘TLipan” drug preparadiOn=texsee— see RECUR oat ee 616 
Reypvichn 28a. Soe ee be os Sek asSs as sastansa--eeseaseaeesee en ene 260, 466 
602 


“Tittle Yankee Shoes” for children.-2- 22-32 ee eset Sete 
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“Loamium’” chemical soil conditioner_____-_----------~----=--- es bested 526 
“Logan, Jonathan” dresses______---__-----------------~-------+----=- 1229 
“Tord sdueslie” fabrics.2ie ae oe ee ee os ee eee 833 
Lottery 20e Vices i222. soe = So ae a 398, 511, 720 
Lottery sales promotion plan__-_-_---_---------------~--------------- 294 
“Lucky Number” coupon promotional sales plan__--~----~------------- 294 
WMERCATON? 2b cet gt te es eee i See ee 901 
Mockinawse #2... 2. 0 ee ee eee ee eee ee 442 - 
Magazine, “Confessions”____---_---__++---=~--+=--=-=+--1+++===-=----= 36 
Magazine subscriptions__--+-+4-+-+----L +L --+-+---------+--=-=----=-=-= 647 
Manicure ‘products. 023. eo ee eee 260 
Margarines. 2.4 An eee eh tee 1056, 1070, 1074 
Marine>propellers2- 2s -s 23-2 ot oo ee ee eee 759 
‘Mary Carter” paint product822-e<- 22.55. - se -—  e  e 637 
Medieinal preparations... 222: 2s242 25 es ce ee eee 848 
HSV BECKS oS ae ls ea ee ee ee 206 
SGA Ss Pills” =. ee es en Se eT ee 369, 848 
‘Lipan’> psoriasis ‘treatment =____._---____-_____-_- et ee OG 
“nriners: Bitters Wine’, 6tes5.0%..- 8s ee eee 1222 
“Mel-O:Sweet? food ‘products. os ao ee ae 83 
Ma ends 222565 8 eS Sa ee os a a as lr ee ee 833 
Moth ete. repellent... 22s— =... 2s oe eee 392 
Wail enamel Mand: Polish... — 22+. 4<-22s22522. 234. == Spee ee 260, 466 
uNew standard Encyclopedia’ = 22=..- 26. set ee ee 677. 
Nursing, course in practical... 2 2s a ee 301 
@leouiarcaTrine@s 22 See es ee 1056, 1070, 1074 
“Opto-meter, Self-Test’, eye-testing device-___-----------_--_--_L-+--. 1209 
Orchid’ plants2& Ao sa5 oo an te koe ne seek oe eee 526 
¥Orthopedic” shoes, children’s2— 222) ee ee 602 
Qaterweg tes ss a ee a ee 442, 1237 
Armed® Forces-type. -=— =.= ===. eee be 382, 400, 419, 447, 520 
Paintenroducts)=ot) ts 26 $2 8S 2 dee ha ee eee 497, 637 
Paperand paper productss.__ =. 2.3. ean kc eee 307, 733, 1105. 
Parkas,nArmed™ Worces-type_=....2- 4 nee eee eo ee hee eee ee 447 
Peanut. oe ee. ee Se ee eee 1156 
Photographic. equipment and products_.__.~..-~-~.-~_--w 2.2... ne 405, 541 
Piano home-study courses .=~==~==.2s42 226 2-53 Le ene eee 1190 
Pillows, feather and down_--_. 1306, 1319, 1330, 1352, 1367, 1380, 1393, 1404, 1412 
Ripe rains... 8 eb es ae Pe ee 706 
Bousors survey nn 25 nao eo ae ee ee 452 
Promotional sales plans_-..- ~~. 2055-5. 2 2. Se ee 387 
Peopellerswmarine.-.—_- 2. an shen eck So eke 759 
Psoulasisitreatment,. “‘Lipan’ <5 See ee 8 ee ee 616 
Pen boanipr a2 ni ot aot. Sook oe oes Fe 398, 511, 720 
“Pdrex” household bleach:_ 2-2-0. = ete ae ee 100 
Pushy Cords a ee ee OL ee ee 398, 511, 720 — 
‘Pyramid’. DOOKS- Un) nsnnonsolaaesen Soe a oe ee 1261 
“Radio. Best_and Television Magazine” __________-._ ssp cone eee 452 
Ranligmpolicorisuryvey-..-.2. 2. Ssesn2 aka eee 452 
Batlio receiving tubes.--..-----. 2.25 wae ete eee ee 282 
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PerIPTIMETTUCSMETNe Ca mee meee ne et ee on ek al es ea ott 706 
mhae=Edd-Gro chemical, fertilizer._--=- 3 725 
TE iby TARE ON SERS Pee ge a Ea ee ee a RMON PPT Sef Let 833 
“Reddi-Spred” oleomargarine__________¥______ 1074 
Reprints: 
Sete RSM TOCICE P= ZOO Se ee ee So oe eee 583, 1261 
pier nen 7aiN en Otte ee nn ed an hei, Ai pee ts 36 > 
Bie vibe meCOSMEeLIC .DLOGUCLS=—s<aanaca—a~—-cananaanudococanse ene 260, 466 
Site ma OesLOmance,. Giamond-—. -- eee 1248 
Rubber household and automobile accessories____________-------------- 430 
See eli] Od alCGESSOTies.. 4 a ee ee 430 
Sales promotional plans_—__...___...-_---------------------- ss 525-===5 387 
ShcA LS OIGRES 2 ee ae ee ee Pk a eed 720 
EEL, PEDO Gg a ag eee Os Pee 833 
“Self-Test Opto-meter” eye-testing device_________-_-------------------- 1209 
peraeayTO DIENT CIN OS oe a a a ee Ee eee 504 
Sewing machines and sewing machine heads, Japanese_______-__------ 70, 470, 
534, 628, 1012, 1254 
COTES cc cata tie pe On pe mee 442 
Saree? pc Hime eee os ee eee 2 See aoe es ea 879 
Bepemmeniiarens: .OrcnOpedi@’ === =. — a ee nee 602 
Ree GRMN AC NIM CS ann ta RS SS ne hon See tole 794 
BiMeCOncdrhiGner,-WOamitm” -22s25 a ot ee Se eee 526 
Eis tt een ee eee es ne a em A a aE een ea 901 
SuMressisteer cooking rutensils-224_2 2 OS oes es ei ee a saeco 734 
Pee MELISS 2 eee eee ee | Ae Pe me eo so ot oa Sea ase ase eacseu Tee 376, 921 
an Sl {) eens Orn res en ae a ea eo ee ee a a 15 
mecHocronnice machines=—-—--=- 226252 =.-=s—-==--- 5-5-5 ae 794 
MUN nvivemerst CHINCS ee nn ae eae enn 794 
Strollers, baby walker__---~----_----_-_------------------------------ 51 
Subscriptions, magazine__-_--_-.----_----_--------------_-_-~-_--__--- 647 
Paitelenr eis) fabrics 2-2 so oa 833 
Semnieiinte wepakery: PrOGUCtS 2. a re 25 
eS a ga ee 452 
Oo ng SRS WUE SL a SS en ee) Sie eee ee A 698 
“Sylvania” radio receiving tubes___--------_------_--~--_~-__-_-~----_- 282 
Syrup, beverage__--------------------------~------------------------- 873 
Television poll or survey_-—-=_--~---------~---------~--------~------- 452 
RABE COESeCU DEO COVCIS = a. ae an ne Sear ase ene oo eee 294 
SPER Sea Wie re a an na ee eee a ane 74 
“Mop Hrost”, ete., food products___=-_-_-.-----_-_--_--_----~---------- 83 
Mane Union Courier, newspaper__=2_--—--—-__--—-~---—-—--=—~=--_-=- 1275 
“Trejd *detergent_.—-_-—-- ~~ 2S == --------+ ------=-==- 100 
“Triner’s Bitter Wine”, etc., medicinal preparations________-------~--- 1222 
OP SSEREISS pe ele lp pe a ae a eS a rege 642 
ar ereeniuminim: — Joon 2 a oS 5-25 - ~~ 4-5 720 
“Universal” sewing machines______-__----------- gig ee A a weg RE a 628 
“Unmerchantables”, fabric__~--+---_-.-.-----.------~--~+--------------- 833 
Utensils, stainless steel cooking__________-----------------~----~------ 734 
idgaciitunady, (CiLSERTa ET AS yep tee es eg ee ee 504, 887 
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Vegetables, fresh_..___.___-_------~---------~---+~----------===== 74, 784, 789 
Welocipedes 3-2 2 oe ee Se a eae eee 51 
Ventilating fans_-..___...- 1-2 ne ae ee ese ae 436 
“Vornado 'Turnabout. Window -Fans”_~__-~. 2. 3 Seba Se SS 436 
Wallpaper . 2.8 Ut eee ces Se eee 497 
Watches sk no ae a ea nese ee ee 511 
Welding. machine,..electric home_...-_--~---------_~ 5-5 2S 489 
Wool products. a5 a a se ee ee 833 
(Batts. 2156 ok ee eka see cee eee 1 
Bed..comforters-u a Se Se ee eee 79 
Girls. coa tet 2c 32 Leb nce a ae a eee 1078, 1266 
Ladies’. coatss_.u<2—u. 12 ee a eee 62 
SCasHMere? ood cea ese oases ce cated acai ra b 610, 1243 
Men’s Jjacketsi ooo ae a sn ee ees eer eae 1271 
Men’s.iswea ters. uns no a Bee ee ee 698 
‘world. Progress” supplementu oso osasc uu ckewecucesensecee eee 677 
“World Scope Wncyclopediavweuet 2 eet see ee eee Dae sae 452 
STIPULATIONS 

ENO CO DOORS = 28. oS. 2 Soe a ee 1424 (8497) 
“Academy of Color and Design” award____---_____--~---.-_. 4 1481 (8642) 
ace oLsCalitornia’ sport. Anirts._.- 2 et 1458 (8603) 
“Advis-A-Guide” calendar-slide birth-control device___...__________ 1455 (8596) 
PA DRONGREDLASUG DoS ap cra ae Sle a 1435 (8561) 
Armed Forces-type jackets__________-_-_____________ 1451 (8589), 1467 (8618) 
Authors’-and publishers’ service..__.__—--—~_--___-__ a ee 1461 (8608) 
pnb io eae ee eS See eee sos eee Pe 1449 (8586), 1481 (8642) 
AAAS TUDE GS, SUS RSS hee as ei Me ep A aE aS 1459 (8605), 1467 (8620) 
Babyssboes,. bronze colored. ___ =.= ee 1486 (8563) 
mialley sa supreme -OOmee eo 2-2 ee 1435 (8560) 
Bakery products: ‘Wonder Bread” and “Wonder Buns”__-________ 1430 (8553) 
Binoculars a dapunese=+_=2-_=*. 5) oe ee 1426 (8544) 
Bipth-control: device, calendar._.....-...-2.. 2. ee 1455 (8596) 
Te ee ee a a a en SSS TS 1466 (8617) 
SE SE a ned Oc 1435 (8559) 
BOOKS. ieee eee eee Se RY SEO Se 1461 (8608). 
5M 9 To EGY (a A EN ae Se PANT ONES) 1424 (8497) 
HUTA. a ae ee a ene ee Re Te ee 1424 (8497) 
AN ae a aS Se 1423 (02101) 
VT Ee aE RSME 1424 (8497) 
SMRNAENOUG WeGIy on oc an ae ene 1473 (8628) 
LIE || ST TRE  LINI 1475 (8633) 
pS ESS? 2S Te a a eR NG 1430 (8553) 
“qonlifornam Girl Sportswear”. oo ooo nee cn 1437 (8564) 
EET LEE 5 Ll ie eR PENI 6 ee 1433 (8555) 
“Cast-O-Stone” artificial stone wall facing______.._..._______ 1429 (8551) 
DALE COTY tein arene fe af mn cho dene 1458 (8604) 


“Charm Institute Gold Medal Award”_____-____._._._ 1449 (8586) 


ee 


49 a 


. TABLE OF COMMODITIES 1489 
STIPULATIONS 
Page 
Wivile service examination courses. —._+---— ~~ soe ee cee 1448 (8582) 
MEME TARO S ll ICCA ses se a 1463 (8614) 
Remeron Wil eat eee ee Se Re oe eee ee 1428 (8550) 
Ears SOLICS a sane el ee ee ee Se eee 1475 (8632) 
arr Pes er ee  a 14387 (8565) 
ON Se 2 ea eT ee ee oh he ee ee 1435 (8560) 
Ewonvde we plastic-coated..cabric.aL so --  --  ee eeee seS 1454 (8595) 
Collection forms, delinquent debtor____-__.__--_--_-----~--------- 1467 (8619) 
B@OntOuLsO@n airs LOUNneV Hes ee lle eae tehe ak oes eee ss 1458 (8604) 
Correspondence courses: 
Mivileserviee examinations 222-22) 2 ee 1448 (8582) 
Peeiieousssubjects 222s eee i): 1461 (8607), 1462 (8610) 
aR CTUNER UIT) NE a 2 a ee ee 1439 (8567) 
Pee tee et he tae oo Se ee SA 1469 (8623) 
SERS MRE oe kage ok ee ee eee 1423 (02101) 
“Oycla-matic Frigidaire’ food freezer-refrigerator___----------_-- 1475 (8634) 
“Deepfreeze” home food freezers_______---------------~--------- 1454 (8594) 
Delinquent debtor collection forms_____---------~~-----~-------- 1467 (8619) 
RL co eae ea a Se ee ee 1424 (8497) 
incr Aer Swe Wwolersa. 2-52 SSS 1482 (8643) 
epencenie ste) Ween. Ones ee ee ee 1484 (8557) 
Device, therapeutic: ‘““Leg-Eze Home Application Kit”__---------- 1473 (8680) 
“Dex-O-Fene”’ skin preparation___.-=~-+----2-=-4-~++-L 5 -==------ 1440 (8568) 
“Dexol” dry bleaching product____-----------~------------------ 1466 (8617) 
LoeP ay cca ak Sa ee NON ee ee 1450 (8587) 
Diamond tip phonograph needles____-__--------------~-+-------- 1463 (8613) 
Doors; storm u2-__---------------+--~----------~--------=--==+-=+=- 1473 (8629) 
So peiduin “Que es ee ee ee eee ee 1423 (02101) 
Dresses, women’s__--------~------------------------------------ 1427 (8548) 
Drug preparations. See Medicinal preparations. 
“Dynaklen” detergent___-__------------------------------------ 1484 (8557) 
Hieetric) fence. controllers---=-—-—---~------==----3-— 4 S=Se Seek 1424 (82382) 
“Hxterm-O-Lite”’ insecticide____-_-__-------------~---------------- 1453 (8592) 
Fabrics, wool____----------------------------------------------- 1478 (8638) 
Fence controllers, electric-_____---------~----------------------- 1424 (82382) 
PrN SOG tee eer 1428 (8549) 
Food purchase plan__-------~----------------------------------- 1453 (8593) 
“Deepfreeze” ___----------------------------+--------------- 1454 (8594) 
PmnehichePlan” #226 s-— 23+ ee ee ene See eee 1452 (8591) 
“Noto Murals”’.____--_--------------------------------------==== 1488 (8566) 
Frames, picture__---------------------------------------------- 1425 (8543) 
“Rree’ products___---------------------------+------------------ 1427 (8548) 
Hosiery__-_------------------------------------------------ 1479 (8639) 
aREHOD sme WEEE 2 = ee eee ee eee ae 1478 (8637) 
Uniforms 2-_.------------~--------------+---------====-<+ 1478 (8636) 
Freezers, home food_----- 1452 (8591), 1453 (8593), 1454 (8594), 1475 (8634) 
“Frigidaire, Cycla-matic” food freezer-refrigerator___-_----------- 1475 ('8634) 
fran teers ean 1427 (8546), 1458 (8604), 1462 (8611) 
Fur products __._..-------------=4. 4452-2 4-=-+---L-= 1464 (8616), 1476 (8635) 


Garbage disposers___---------------------+-----+----------------- 1427 (8547) 
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“Gem-Alum Aluminum Awnings” -__---------------------------- 1467 (8620) 
“Giant Kiddie Playhouse”__------------------------------------ 1461 (8609) 
Solin tht Shoes hen 2c a a 1428 (8549) 
Greeting: cards__-+--_._-.-_-~- 34 = =~ --- = 1483 (8555) _ 
Greve so0ds =) 2 1429 (8552) 
“Guide Step_Shoes”__.--.---------+--~~------_------------===== 1468 (8621) 
Hair and scalp preparations______--------_----=--=+--==---++===-+ 1457 (8601) 
UTD) V CRE ae en eres a Se ee 1425 (8542) 
“John Garton Bon Coif Color Action Hair Conditioner”_---~---~ 1456 (8598) 
“Keratone! Scalp: formulas”? = 1457 (8601) 
SNU120:Nal?o.  e ee 1486 (8562) 
HoL-DeM Electric Fence Controllers”___-----------------+------ 1424 (8232) 
ETO Gt: yee Sco ek a 1479 (8639, 8640) 
“msectane? lindane. insecticide. .22-.— -—_- — ee 1462 (8612) 
‘Insecticides : 
eMxterm-O-Lite’s.0 2-2 Aeron aitayeatt. Fat “aeyte Poses ss 1453 (8592) 
‘SInséctane”’.c2 222 en 5 ee ee See 1462 (8612) 
HMiteN-Bugoie oo ee ee ee 1457 (8602) 
Shittlel Giant? 6 2 ee eee 1457 (8602) 
PW PA 2 a eee 1457 (8602) 
ST GIGAV A DOLAWiE am ace Se 1464 (8615) 
OW i So bine uk, abt Ani ie eee 1464 (8615) 
“Tnsect-O-Lite” insecticide vaporizing device________-_-_____-----~~ 1462 (8612) 
Interlininz mnaterials,..woolo__.. 2=— = ee 1470 (8624), 1480 (8641) 
BUCKS) Cyc) 24 2 RE a er ree Mies roan Ss a Sa 1480 (8641) 
ArTmed! Norces-typesasos 2 Le 1451 (8589), 1467 (8618) 
HDOTLESD wOLNOCULAES a aot crates a ee ee ee 1426 (8544) 
TOW rete cans erste a a ee i 1450 (8587) 
“John Garton Bon Coif Color Action Hair Conditioner”’___.______--_ 1456 (8598) 
Juice ‘extractor. 2 22- == 2 =. Au eee ee ee eee 1459 (8606) 
“Keratone Scalp Formulas No. 1 and No. 2”_~_--_--~---_--------_ 1457 (8601) 
Leather-simulating fabric. 22. ce eee 1454 (8595) 
“Teg-Hze Home Application Kit” therapeutic device________-_-_--- 1473 (8630) 
TiNngerier rs seucswctoe SU kee weco ko aS we one a ee eae 1479 (8640) 
“Tite-N-Bue”. insecticide... sac ee sae ae 1457 (8602) 
Little Grant iitsecticide.__s.uucceeedesn kak es eee eee 1457 (8602) 
“Madrigal’s Magic Key to Spanish” home-study course____------_ 1469 (8623) 
Margarine. “Sunnybank” secoc eee as a eee ee 1426 (8545) 
Medicinal preparations : 
TN Dey 1 OE 1 0 A ao eRe St cm 1440 (8568) 
“Rematron” arthritis-rheumatism treatment____..____.______ 1452 (8590) 
CR ES bed 0) (LOC eee mene se 1480 (8554) 
“Téentihist Throat- Lozenges” etessouck cee wced ee eee 1472 (8627) 
EMULE hoe Oh 14 beet A SRM ay SAB er eRe re nc eee 1459 (8605), 1467 (8620) 
Métal; cleaher-polish_ .. +. sch ta eee eee en AO SUED 
Mille bottles_4 Aco att. CoG s SORE Ce So 2 eee ene 1475 (8633) 
“Mirakil’ insecticide._......soigidebuotereeth bool sige ee 1457 (8602) 
fMuralettes’; (photo-lnketmurdis. 128!) ~ eosaceceoce eee 1438 (8566) 
“Naugahyde” plastic-coated upholstery fabric__.__________________ 1456 (8599) 
~Nil-O-Nal” cosmetic hair preparation. iv ssis sk cee 1436 (8562) 
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Boeny sunglasses... .__._-.- ---_ 4s Sena -abetees 1456 (8600) 
“Norjack Boat Trailers”___-_-_-_-___----------------------------- 1435 (8559) 
arr See ee oe) ee a ee ee 1475 (8632) 
Oleomargarine, “Sunnybank”__--_______------------------------- 1426 (8545) 
Morenopedic’: shoes 22o-) ___-- =. 1428 (8549), 1468 (8621) 
Outerwear : 
Armee MOLCes-Ly pen euse saa eee alae Le 1451 (8589), 1467 (8618) 
Re a a ne er ir Le 1480 (8641) 
Passbooks, “free” or “bonus”___--------------------------------- 1478 (8637) 
Phonograph needles, diamond tip-------------------------------- 1463 (8618) 
Photographic enlargements______-_------------------------------- 1425 (8543) 
“Photographic Murals”_---------------------------------------- 1438 (8566) 
Picture frames__..__--=_-_--.._._--.---~---.~—----- === = -====--=— 1425 (8543) 
Piece goods__._---------------~-----------+---------------------- 1429 (8552) 
Plastic aprons____-----------------------------------+---------- 1435 (8561) 
Play clothes, ladies’___------------------------------------------ 1437 (8564) 
Playhouse, paper_-------------------------+--------------------- 1461 (8609) 
Polish-cleaner, metal___--------------------~-------------------- 1463 (8614) 
“Porcelite” pictures____-----------------+----+-------------------- 1425 (8543) 
“Poundex” body-building preparation__~-_----------------------- 1474 (86381) 
“Pyovidence Will Form Package”_--------------+~---------------- 1433 (8556) 
Publishing service, book_------------------------------~-------- 1461 (8608) 
“Pyura-Tex Stone” artificial stone wall facing_____---------------- 1448 (8585) 
Refrigerator, food freezer____---~------------~------------------ 1475 (86384) 
Religious subjects, courses in-__-------------------- 1461 (8607), 1462 (8610) 
“Rematron” arthritis-rheumatism treatment__-----------~------- 1452 (8590) 
“Re-New-Plate” metal cleaner-polish_--------------------------- 1463 (8614) 
Reprints of books---------------------------------------------- 1424 (8497) 
Reweaving, course of instruction in-__--------------------------- 1489 (8567) 
“Rich Plan, The’ food purchase plan____-----------~-~------~---- 1452 (8591) 
“Rinse-Away Hlectric Garbage Disposer’’_------------------------ 1427 (8547) 
Rugs, wool and rayon hooked_---------------------------------- 1441 (8569, 
8570), 1442 (8571, 8572), 1443 (8573), 1444 (8575, 8576), 1445 
(8577, 8578), 1446 (8579), 1447 (8580, 8581), 1469 (8622), 1471 
(8625). 
Scalp preparations___------------------------------------------- 1457 (8601) 
“Seq and Ski Tanning Cream’”_._--~------~----------------~----- 1482 (8644) 
Sex book___-__------------------------------------------------- 1473 (8628) 
“Shieldall” metal awningsS_------------------------------------- 1459 (8605) 
Shirts 
IN eye le ee oe ee eles 1479 (8640) 
Sport__.__------------------------------------------------- 1458 (8603) 
Shoes: 
Bronze-colored: baby.=-------------------------------------- 1436 (8563) 
“Orthopedic”__-------------------------------- 1428 (8549), 1468 (8621) 
Skin preparation: “Dex-O-Fene”_-.------------------------- __-. 1440 (8568) 
“Skip tracer” post cards, questionnaires, ete-___------------------ 1467 (8619) 
Skirts, sport____-___--------------------------------------------- 1472 (8626) 
MIT GRMSUIS oo 2 en a oo a a eee = = = = 1472 (8626) 


Socks, men’s__-_-------.-------------~-------------------------- 1479 (8640) 
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Spanish, home-study course in---------------------------------- 1469 (8623) 
Sport shirts.._.______----------------------------------==+====--+= 1458 (8603) 
Shortsweitess—2— 2 1487 (8564), 1458 (8603), 1472 (8626) 
RR Ss SeMonie’_ sa a at 1480 (8554) 
Stone wall facing; artificial______________-_-______--_- 1429 (8551), 1448 (8585) 
“Stop Spot Cleaning Fliud”____--------------------------------- 1428 (8550) 
Storm windows and ‘doors_...-_..-..----------=------4444=====- 1473 (8629) 
SiPlAsses tonsa Se ae ee ee ee 1456 (8599) 
“Sunnybank Margarine”___------------------------------=------ 1426 (8545) | 
Sweaters:ladies’_ linen bee ee ee 1487 (8564) 
eSwedenespeed JUICER a ance a eee o ss aeen see ee 1459 (8606) 
Swim) suits; ladies’s2--. So ee ee 1437 (8564) 
Tables: 

BTS YITIGOT cL OTe acatece ot lacs ts ts ete =a ce ee 1427 (8546) 

"Tak Merete) aed LC) © ape eels eee ant LRN PERN ee ee OS 1462 (8611) 
“Tanning Cream, Sea and Ski’_--------------------------------- 1482 (8644) 
“Tele-Vapor, Jr.” lindane insecticide___-__----------------------- 1464 (8615) 
“Tenilhist Throat Lozenges” medicinal preparation_________------ 1472 (8627) 
SN SNPer DON et aDlCs. ~~ S25 oe ee 1462 (8611) 
SManneereeOp tADICS =~ o-oo ee 1427 (8546) 
air Fok fst ts Bas eae ee ER cy er yae ae oo 1430 (8554) 
‘STopesectet Nair @ye._--. 2 a a a 1425 (8542) 
MowelsehTayON=. 05-23 o i 38 ne en Le ee eee 1434 (8558) 
Mirdilerssboat. enka 1435 (8559) 
“ny sr lindaneansecticlde__..____=---___.__._._- 6) ea eee 1464 (8615) 
Uimiformss yh 8 a het eh ats 1478 (8636) 
Upholstery: fabric, plastic-coated.._______4_ +. -- 42-5 ee 1456 (8599) 
‘Vano-Glyco” vaporizing chemical__._=._.__-__________ == apes 1455 (8597) 
Vaporizer and vaporizing chemical_____---... .-s--.---<_2-+---2- 1455 (8597) 
SVADO-SWAtLI LT. Vaporizer... a ee ee 1455 (8597) 
Wallstacing, artificial stone___<_..--sswassoans—aacns 1429 (8551), 1448 (8585) 
Water domineralizers..._ 2-0 ee ee 1482 (8643) 
Weight:cainings preparationss22-2...+.—.2e=2 sce ee eee 1474 (8631) 
Wills; packaged. forms f0rssc25. <3 ees. ase eee 1433 (8556) 
Windows) Storm. 5. 2b 3-2 nn ee 1473 (8629) 
Wonder Bread” and.<wWonder Buns”... =. 1430 (8553) 
Wool products: 

LO a a a a sae ee a ch 1478 (8688) 

FIOOKGG 226 6 Sees on ee ee 1441 (8569, 8570), 


1442 (8571, 8572), 1443 (8573), 1444 (8575, 8576), 1445 (8577, 
8578), 1446 (8579), 1447 (8580, 8581), 1469 (8622), 1471 (8625) 


interlining macerials. 39 100k. ee ee 1470 (8624), 1480 (8641) 
BES) <2 a ee Re eee ee. 1480 (8641) 
Outerwear, DOYS'=.<. 5.020220 Soca ae 1480 (8641) 
RAT, POOKS 2 aig tee aha tes ce i a eet ee ee 1429 (8552) 
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DECISIONS AND ORDERS 
Abandonment of practice: Pace 
: As not ground for dismissal : 
_ Where challenged practices were vigorously defended as 
. AS ASGARD TT pS a cael epee > 2 nie Neh at as Rl mS ies Ln ae ee 734 
Where no assurance of non-resumption____________--------=~+--- 734 
p Before complaint—desist order required, notwithstanding_____----- 794 
- Dismissal of complaint on basis of._.------_---_-—----=-=_<=--=- 405, 857 
" Accredited training school, misrepresenting business as---------------- 301 
. Acquiring competitor in violation of Sec. 7, Clayton Act--------------- 15, 1105 
“ “Admiral”: Deceptive use of corporate name____------~--~~~~-~------- 7 
> Advertiser: Responsibility of, for misrepresentations of its distributor- 
*: dealer, etc..______--------_--_-_------~-----=-----------------=+==-F 734 
a Advertising allowances, discriminating in price through (Clayton 
Act, 2(d) ) -------------------------------------------------- 89, 430, 1229 
N Advertising falsely or misleadingly : 
by As to— 
es Ailments and symptoms_____--__------------~--------------- 206, 734 
bia Soo ghee ohh ag tp NRE AR Ss aaa SS Re 55, 470, 504, 887, 1254 
Business status, advantages, or connections— ‘ 
Bonded toe ee 2 eo a a ee ae ae 387 
- Connections or arrangements with others— 
U. S. Civil Service Commission__--------------- 178, 198, 908 
Dealer being— 
Designer___.-----------~----------------------------- 186 
Manutacturer___________.--__-==+—---~-----------== 520, 534 
: Government connection— 
ae Civil Service Commission_--------------------- 178, 198, 908 
‘¢ History______---_---------------------------------------- 186 
Offices in principal cities___------------------------------ 504 
Organization and operation_---------~------~--------—--- 178, 301 
“ Parngunel Or’ Stall. eee a penne te 198, 301, 908 
Y Private business being— 
4 Accredited training school_____--------_-------------- 301 
PTC) ee ae oe ee ra a oe ee eee ae ee 526 
Qualifications and abilities_-_---------------------------- 178 
Stock or product_--------------------------------------- 186 
Unique or special status or advantages_----------------- 178, 908 
Comparative merits of product__---------------- 637, 725, 734, 857, 901 
Competitors and their products_------------------------ 186, 725, 734 


1 Covering practices and matters involved in Commission orders. For index of com- 
modities, see Table of Commodities. Reference to matters involved in vacating or 
dismissing orders are indicated by italics. 
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Advertising falsely or misleadingly—Continued 
As to—Continued 
Composition of product___-__------------------- 392, 442, 492, 637, 725 
Fur Products Labeling Act____------------- -------------- 186 
Wool Products Labeling Act__--+--------~---------------- 698 
Free products_--------+-++---------------------------------- 428 
GuaranteeS__._ =~ s2set ers a os ee ee = 392, 470, 504, 1254 
Individual’s special selection or situation____-_-__-----------~---- 387 
Indorsement or approval of product— 
American. Medical Association__2""" == ee ee 55 
Independent research laboratory__------------------------ 637 
Medical and nursing professions_________-_--_--_----~-----~- 301 
sobs wid “employittent=— = 8 - a  ee ee 178, 198, 301, 908 
Manufacture or preparation of product___-_______--___-_--___~ 637 
Nor" Products habelitig “Att__.-_--_ > ee eee 186 
“Orthopeui@? » eas arse 602 
Natire orsprod ucts ae see 526 
Oleomargarine amendment__-_--_---------~---__--_--_ 1056, 1074 
Old or used product being new—Fur Products Labeling Act---__ 186 
Opportunities in product or service___-___-------__ 178, 198, 301, 387 
Prices— 
Comparative a... ee 186, 637, 725 
Exaggerated, fictitious as regular________ 186, 504, 628, 1248, 1254 
Forced. or ‘sacrifice sales_..... ee 186 
Merchandise certificate values_____________-___________-___ ' 186 
Product or quantity COvereu.——— 1254 
Retail .as wholesale; ete_-- 2 186, 687 
SAVINGS PalOrdcdas=2 oe oe ee 186 
Wsual..as)reduced):special, €tC_. 186 
IPTAZESCONLOSUS = See) oo ne oe ee eee eee 186 
Promotional (sales»plans.... oe eee 186 
Qualities or results of product— \ 
CONINGtICHS Er ee 492 
Hducationalvand. training. ...< ee 1190 


Functional effectiveness____ 55, 470, 483, 489, 504, 526, 642, 725, 
887, 1209, 1216 


bnsecticidal or repellént= lo ee 392 
Medicinal, therapeutic, ete______ 206, 602, 616, 642, 734, 848, 1222 
Non-fattening, low-calorien oa ee ee eee 901 
Preventive... 22223-2528 Soc eee ee eee eee 602 
Veitilating_ Ss ie sc ene eee 436 
Quality (of producty a 186, 637 
SAatery of produt te ee 483, 489, 725 
Salésipromotional plans — ee 38h 
Sample, offer, or order conformance_-_._-____________.________ 186 
SHB RUG: SOLLGIS «soa cotrets wee te 55, 470, 504, 887, 1254 


Scientific or other relevant facts____ 178, 198, 301, 602, 642, 725, 734 
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As to—Continued 
Source or origin of product— 
Makers i iriathe Bit hs oecero lt : ested steels eee ees ss 534 
Fur Products Labeling Act--------------------------- 186 
WV ell-icnowameGncertaa + 2-202. ts eee eee 628 
Place— 
Foreign as domestic____------------------------------ 628 
Fur Products Labeling Act--------------------------- 186 
Statutory requirements— 
Fur Products Labeling Act-_----------------------------- 186 
Terms and conditions— 
Insurance coverage___--------------------------------- 682, 894 
Tests and investigations____-_-- Et Se ee eS 637 
Trade-in allowances____-------------------------------------- 504 
Unique nature of product_--------------------------------- 198, 637 
Value of product___--------------------------------=-=------= 186 
Advertising listings, simulating competitor’s___-__--------------------- 43 
Advertising matter, supplying false and Misleading. sausesr Se sey =— 602, 628 
Adyertising services and facilities: 
Discriminating in price through (Clayton Act, 2(d)) 2.2222 282222== 89 
Duty of disclosure to customers of payments for, under 2(d), 
Clayton Acts=.2i..4.--.---—---- --- -- <5 5 ee Se 89 
Advertising, unauthorized: Billing and enforcing payments for_------- 22/1275 
Agency: Commission not pound by common law principles of, where 
“principal” contributed to deception of public__---------------------- TA5 
Agents: Oral misrepresentations of, producer-advertiser’s responsibil- 
OT ef ee RES er 734 
Agreements to limit competition : 
As unlawful even if not perfect------------------------------~--- 794 
Character and not extent of control, as materialsiss ies Sees 794 
If segment of broader field involved. —u2=----=—-- Sine ee See 794 
That alternatives available to customers—-~----------------------- 794 
Aiding, assisting, and abetting unfair or unlawful act or practice: 
Through— 
Cooperating in enforcement of exclusive-dealing agreements____-- 25 
Resale price maintenance program of trade association__--------~ 765 
Supplying or selling lottery devices or schemes for merchan- 
disings Sose—s2 20s ae 22 at sese sss -- Hebe sn nnn nn 511, 720 
Ailments and symptoms : Misrepresenting effects of food cooked in stainless 
steel and aluminum ___---~---------------+--=--==------ n= 734 
“Aleutian Mink”, misleading fur name----~---------------------------== 598 
Allocating and dividing markets_-_-_------+---+-----------==----------- 794 
Allowances for services and facilities (Clayton Act, 2 (d)): 
Discriminating in price through_--------------------------- 89, 879, 1229 
Duty of disclosure to customers_--------------------~-- === === 89 


Aluminum cooking utensils: Falsely representing harmful effects upon 
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American Federation of Labor: Falsely claiming indorsement by-------- 1275 
American Labor Press Association: Falsely claiming indorsement by_----- 1275 
American Medical Association : Falsely claiming indorsement by___------- 55 
Appeal from initial decisions : Unseasonable where brief not filed in time__ 470 
Appropriating trade name or mark wrongfully: 
“Admiral? so! oe Gen ee eee eee 70 
“Home. ee eet ee ee ie See oe ee 1254 
“Universal” 2. 2 ee ee oe eee oe eee 628 
Approval or indorsement of product, claiming falsely_____-___--------- 55, 1275 
Armed Forces specifications, implying conformance with_-_-__---------- 382, 


400, 419, 447, 520, 1237 
Assuming or using misleading trade or corporate name: 


As to— 
Business being— 
Accredited training. schools on. -i=< see ieee eee 301 
Bond éde=_ _- 2 2 wees Sas es Se ee eee _ 887 
Guill deees tone Se ee ee ee eee 526 
Dealer being manufacturer_____-.-----+--------_----- 520, 1237, 1242 
Maker .of products 2teme 0s Siete ee eee 70 
Automatic vending machine agreements, dealing on exclusive and tying 
basis through: Wii Sek _ foe eli) _ pope soi ey cee eee 25, 
Awards and competitive contests, misrepresenting as to-_._---_-_--_--__ 592 
“Bait” offers: 
As unfair and deceptive practice____ uli be ee 887 
Using to obtain leads to prospects___.____________ 55, 470, 504, 887, 1254 
Bankruptcy.:-As no bat .to! desist: orders solmece ek 2h Fete aie Sa 479. 
Billing for unauthorized advertisements: As deceptive practice_________ 1275 
Bill of particulars: Whether denial prejudicial to fair hearing___________ 931 
Bonded: Misrepresenting business as_________ 2-0 eee 387 
Boycott, use of : 
To_control-employment' practice:sidshic2 Ss ee ee see hee ee 647 
To_limit-distribution.2 { UsUL el Lubeviveal fet sabeoet te eee 497 
To secure resale price maintenance .J-_2-_=__ 22 765 
Brand or trade name: 
Registration as no bar to Commission proceeding__________________ 1012 
Using..misleading6 suc leeb-sieudare te vesueriie of 186, 698, 1012, 1254 
Bribing customers’ employees: To purchase or push donor’s goods_______ 879 
British Isles: Public preference for fabrics imported from______________ - 833 
British Seal and Coat of Arms: Misrepresenting origin of product through 
Simulatinigss 2 tc uote twoxt Io ntoe th cae Aerie 833 
Brokerage payments and acceptances, unlawful: Discriminating in 
pricej through 2220250) bone ee 3 eed eee 83, 412, 424, 784, 789, 917 
Buyers: Receipt of unlawful brokerage payments byae: paint: 83, 784, 789, 917 
Buyers’ agents: Receipt of unlawful brokerage payments by___=__________ 412 
Buying groups: Discriminating in price by pooling orders of_____- 958, 978, 1114 
Buying syndicates: Retail purchaser-participants in, as customers under 
2 (ad); OlaytonfActusccied_ soi luceenpy? vianiett: eieap lea eee 89 
Calorie and non-fattening properties of product, misrepresenting_________ 901 
Capitol Dome: Depiction permissible if qualified. 42 ee ee 


“Cashmere” ; Public understanding of term_________.___...______ 698 _ 
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Cease and desist orders: 
Breadth of, in 2 (a) Clayton Act proceeding_-___----_--------------- 950 
7 aneuace of statute and specificity 22 = se Slee ee see eee 98 
Certificate values, misrepresenting_____.-_i_-_--_-Li+-+--4-----------+--- 186 
Chain stores: Discriminating in price by pooling orders of_____--- 958, 978, 1114 
Civil Service Commission, falsely claiming connection with-------- 178, 198, 908° 
Claiming or using indorsements or testimonials falsely or misleadingly : 
As to or from— 
American Federation of Labor___-=---+-----+------------------ 1275 
American Labor Press Association_____.----------------------- 1275 
American Medical Association______-._------------------------- 55 
Independent research laboratory--~~~-------------------------- 637 
International Labor News Service___-------------------=------ 1275 
Ea DOP SALONS see ee ES 2 re epee ahs 1275 
Medical and nursing professions____.--_----------------------- 301 
Clayton Act as amended by Robinson-Patman Act: 
See also Acquiring competitor; Discriminating in price; Dealing on 
exclusive and tying basis. 
Sec. 2— 
Discriminating in price in violation of_-_------- 51, 83, 89, 100, 282, 412, 
424, 480, 574, 733, 784, 789, 879, 917, 931, 958, 978, 1114, 1795, 1229 
Sec. 2 (a)— 
Price, ditterentials._22s.eente ss 2s 51, 100, 282, 931, 958, 978, 1114, 1195 
Whether products of like grade and quality must be identical. 931 
Sec. 2 (b)— 
Defense under, not contemplated re pricing program geared to 
competing for business____-----~--------------------------- 1114 
Meeting competition as defense under, prerequisites 222-5255 -— 931 
Sec. 2 (c)— 
Brokerage payments and acceptance_-------- 88, 412, 424, 784, 789, 917 
See. 2:(d)— 
Allowances for services and facilities___-_-_-_-------- 89, 430, 879, 1229 
Sec. 2 (e)— 
Furnishing services or facilities---__--_----------------------- 430, 879 
Sec. 2 (f)— 
Inducing and receiving discriminations__----------------- 282, 574, 733 
Sec. 3— 
Dealing on exclusive and tying Pasisuctossse Jousla sookis 00 260, 1197 
Sec. 7— 
4 Acquiring competitor__---------=--+------=------------------ 15, 1105 
3 Clippings from others’ directories, soliciting advertising misleadingly 
through ss222-- aL eg P ee eae fay se a a 43, 48 
Coat of Arms and Seal, British ; Simulating_--_------------------------- 833. 


Coercing and intimidating : 
Customer-sellers— 
To deal exclusively in respondent’s products—by cancelling 


oy franchises ~.---------=-----------=+=-=--------5 55 =--9-555° 25 
Sellers and suppliers— 

To secure resale price maintenance_-_-------------------------- 765 
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Coercing and intimidating—Continued 
Suppliers of competitors— 
To control employment practice__------------------------------ 647 
To limit distribution to acceptable dealers_______---------~----- 497 
Coffee futures: Concertedly restricting trading in------------~----------- 859 
Combination sales, misrepresenting as to--___--------------------------- 677 
Combining or conspiring : j 
To— 
Control employment practice— 
Through— ; 
“No-switching” agreements__-__~----------------+----- 647 
Control marketing practices— 
Through— 
Restrictive futures contracts.__——~______— <== <2 859 
Establish resale price maintenance___-_____-----__---------- 706, 765 
Fix prices and hinder competition— I 
Through— 
Agreeing on prices to be paid farmers___---_----- 1156 
Boycotting manufacturers__.------_ 5 = eee 765 
Calculating prices by use of common formulas____ 1083 
Qlassifying..cnustomiersi 2° [2 ee eee 706 
Establishing base prices, production standards, ete__ 921 
Hxchanging price information__________ 307, 706, 759, 921 
Freight-equalization and delivered-price systems___™£ 921 
Price-matching ‘systems... _.__.__ eee 921 
Quantity» brackets:2ceucaicse_ las See eee 1083 
Resale list:pricessic:. 12 ae eee 765 
Uniform prices, delivered charges, ete__.__..--__ 307, 759 
Use of association price books.____.__.___._.__.______ 307 
Zone-delivered price systems_._._....-_-_-__-_____ 706 
Limit distribution to ginnsaco> dealers— 
Through— 


Boycotting or invoking aid of suppliers of aap A ip a 497 
Restrain or monopolize trade— 


Through— 
_Allocating and dividing markets and business__________ 794 
Comparative merits of product, misrepresenting as tolasezee 637, 725, 734, 901 
Comparative prices, misrepresenting as Ptozolsite:: suideines ge ped 186, 637, 725 
Competition: Meeting, as defense under 2 (b), Clayton Act__--__________ 931 


Competitive injury, under 2 (a), Clayton Act: Not necessary to show 
“fait accompli” for violation 


PuSUu seed _ See) oe ere ae 1123 
Competitors: 
Cutting off access of, to customers or market__________________ 873, 879 
Selling on condition that purchaser not deal in products of-___-_____ 1197 
Competitors’ products: ; 
Disparaging or misrepresenting as to_____.__..........______ 186, 725, 734 
Removing from retail outletsccccccsccscececeoccadss eae 873, 879 
Compliance: As involved in questions of stare decisis and de minimis, re 
adequacy disclosure of foreign markings_.-____________-.- 1012 
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Composition of product, misrepresenting as to--_----------- 1, 62, 79, 186, 392, 


442, 492, 610, 637, 698, 725, 749, 754, 833, 1078, 1248, 1266, 1271 
Connections or arrangements with others, misrepresenting as to_- 178, 198, 908 
“Conscious parallelism”: “Inherent evidence of collusion” as gravamen of 


offense charged_____-------------_----------=---------------+------- 1186 
Consent stipulation settlements: Hvidence already taken, found not to 
preclude i.222-24--2----------2---L--+------------+---------------- 534 
Conspiracy : 
Conscious parallel action as indicating__---------------------- 1185 et seq. 
Formal agreement as not necessary to establishing unlawful___----- 10838 
Constitutionality of. statutes administered: Not within province of Com- 
mission to pass on, re-------------------------~--------------------- 931 
Content of product, misrepresenting as to---------~------------- 583, 1261, 1306, 
1319, 1330, 1352, 1867, 1880, 1393, 1404, 1412 
Contests, prizes, etc., misrepresenting as to------------------------ 186, 592 
Contracts, coffee futures: Concertedly restricting trading on Exchange 
through______---------------+-----=-+------------=----------=------ 859 
Cooking methods as destroying food elements 2 =) eae eee 734. 
Corporate officers, representatives, ete., inclusion in cease and desist 
order______-___------------------------------------------------ 931, 1012 
Cosmetic qualities of product, misrepresenting____-__------------------- 492 
Cost justification defense: Failure to keep, not an excuse for substituting 
speculations, ete______--------------------------------------=--=---- 1140 
Cost, selling competitive product DOlOW renee nee eee ae ees 873, 879 
Credits for services or facilities: Duty of disclosure to customers under 
2 (d), Clayton Act._.---------------------------------------------- 89 
Customers: 
Coercing to deal exclusively in seller’s DLOGUC IS Ses onsen =e eee 25 
Cutting off competitors’ access to--------------------------------- 873 
Customs Bureau: Marking of foreign product by, as no bar to Commis- 
sion proceeding..------------------------------------------------=- 1012 
Cutting off competitors’ access to customers or market: 
Through— 
Guaranteeing profits conditioned on exclusive dealing__--------- 8738 
Removing competitive products from retail outlets____----- 873, 879 
Selling competitive product at cut prices------------------- 873, 879 
Cutting off competitors’ or others’ supplies: 
Through— 
Boycotts or requests to suppliers to limit distribution to accept- 
able dealers__-----------------------=--------------------- 497 
“Dairy product”: Public misunderstanding of oleomargarine as_------- 1056 
Dealer misrepresenting self as manufacturer_------------- 186, 520, 534, 1237 


Dealers: Oral misrepresentations of, producer-advertiser’s responsibility 


Sry ee a ne en en i we a ae nn a= 734 
Dealing on exclusive and tying basis in violation of: 
Clayton Act, Sec. 3------------------------------------------ 260, 1197 
Federal Trade Commission Act, Sec. 5---------------------------- 25 
Deception : 
Actual, not necessary, when finding of fair probability warranted__-__ 36 


Public not properly subject of, even for own S00 ces 2s sees ans 833 
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Page 
Delaying or withholding corrections, adjustments, or action owed: 
Through— 
Failing to provide customer with correct invoice.____-._------- 186 
Nullifying value of certificates by increasing price of product____. 186 
Refusing to honor merchandise certificates_____________--_-_--- 186 


Delivered-price systems: Employing, as price-fixing instrumentality___ 706, 921 
De minimis and stare decisis: As involved in compliance requirements re 


adequacy of foreign markings.=<_.__-_..-_+_.- + 522 See 1012, 
Demonstrator service, discriminating in price through_____-_--_____-- 430, 879 
Designer, dealer misrepresenting self as______-------------------------- 186 


Differentials, price, discriminating in price through. See Discriminating 
in price, ete. 
Direct buyers: Unlawful payment to or receipt by, of brokerage pay- 


Mentse cer Gein ee ee eos teethe ents 8S 83, 424, 784, 789, 917 
Disclosure: - 
As.to.reprints;, inadequatesss22se 32U S255 550) Geese eee ee 36°43 
Failure to make material. See Neglecting, etc. 
Discontinuance of business: As basis for dismissal of complaint_______ sindd dp. 
Discounts, quantity : * 
Diseriminating in-=price. throughs. = 222 = sean 931, 958, 978, 1114 
Fixing. concertedly=.-=~ 25 =.esess5eeccubn— Sou eee ee ee 759 
Discriminating in price in violation of Sec. 2, Clayton Act: 
Sec. 2 (a)— 
Through— 
Price sdifferentialssé 22% 24. at ee 100, 282, 1195 
Arbitrary functional. discounts__..__-- 425 ee 978 
Cooperative buying organizations__._._..._.-_______.s._. 931 
Mail order and chain stores___._...-.__-__________ 51 
Pooling orders of buying groups and chain 
ShOTOS 422 ant tearing niente, apace Beare 958, 978, 1114 
QOuantitysdiscountson =. 22.4. ae eee 931, 958, 978, 1114 
Sec. 2 (c)— 
Through— 
Brokerage payments and acceptances— 
Buyers) seents.n.d—s8ecb noobie eee 83, 412, 784 
Direct, DUY CL8 tse a5 a See 83, 424, 784, 789, 917 
Sec. 2 (d)— 
Through— 
Allowances for services and facilities___.-_._____ 89, 430, 879, 1229 
Sec. 2 (e)— 
Through— 
Furnishing services or facilities— , 
Demonstrator, service. 2. i eats set Se ee 430, 879 
Display: equipment, ete. ecmtoadiciek ee ee 879 
Promotional  allOwanceBucisci-aorigaoiaandelseetes ae ae 879 
Sec. 2 (f)— “a 
Through— 
Inducing and receiving discriminations _.__-_________ 282, 574, 783 


Discriminatory prices. See Discriminating in price, ete. 
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- Disparaging or misrepresenting competitors’ products : 
As to— 
Performances22 2200 LS tee ben le ie === 725, 734 
Priceso ee See eee a= + pene ee en nena nese nt ee esse e--- 186, 725 
Qualities or properties__------------------------------------- 725 
Medicinal, therapeutic, etc____---------------------------- 734 
Safety ils. 2l ae Sa ee 2 ne ts = Lae se see een 734 
“Distress Sales”, misrepresenting as to-------------------------------~ 186 
Distribution, combining to limit to acceptable dealers. See Coercing, etc. ; 
Combining, ete. ; Cutting off, ete. , 
Dividing and allocating markets_--------------------=-----------=-=-= 794 
Domestic products: 
Public preference for “British” over___---------------------------- 833 
Public preference for, over foreign—---------------------~~ 470, 1012, 1254 
Public understanding of article as, if foreign marking lacking-~----- 1254 
Representing imported as_-------------------------------- 470, 1012, 1254 
Educational qualities of product, misrepresenting_—---~------------------ 1190 
Employment practice: Combining to control through ‘no-switching” 
@orecmentsine sess vh 28 sed} ao as a= err 647 
Pnforcing dealings or payments wrongtully : 
Through— 
Billing for unauthorized advertisements___---------~---------- 127 
Charging for fake recording fees_---------------------~-=-~" ~~ 504 
English and Scotch name labels: Supplying peddler customers with false 
Perl waielondin glee ere 2 Se ee Soe tele meena 833 
Bvidence: See also Testimony. 
Already taken, found not to preclude consent Ssettlementl2 2222 e—=— 534 
Competency of, re mislabeling and failure to label_-_-_-------------- 833 
Conflicting—finding re withheld where issue not within complaint-___ 470 
Conflicts in, resolved against respondent in view of lack of candor__-. 833 
Contradicting : Respondents’ salesmen Vv. apparently truthful wit- 
nesses_—--------------- pie) ee sy lbh eh saan anna 1275 
Deception, proof of, not required where deceptive tendency shown_-- 1012 
‘Direct and substantial, showing probability of competitive injury===— 931 
Hearsay rule—Exclusion of reports of tests, where tester not availa- 
ble for cross-examination, sustained as not controlled by hearsay 
exception...-=-2udecula sll 2 genteel’ tH Rist soe IR Seee 62 
Newly discovered—re effect of exclusive-dealing agreements on com- 
petition, denial of motion to reopen case for_------------------- 466 
Official Commission interviews; statements of, as confidential__------ 1275 
Exchange of price information, fixing prices through_-------------------- 759 
Exclusive contracts for coffee futures: Concertedly restricting trading on 
Wrenanse through os- ~~ 2s <4— Seen st 859 
; Pxclusive dealing: Guaranteeing profits conditioned on------------------ 873 
ae Pxclusive-dealing agreements and requirements : 
As not saved by partial exception from required dedliiny == sesame 260 
As not vitiated or excused by acquiescence in non-compliance__------- 260 


Exclusive-dealing arrangements in violation of Sec. 3, Clayton Act__ 25, 260, 1197 
Expert testimony : Weighed as to professional qualifications and experience 
and by comparing testing techniques.__-----------------------=------ 1330 
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Facilities and services, discriminating in price through allowances 
POV es ee Nee a a ee 89, 430, 879, 1229 
Fair trade agreements: Complaint charging illegal enforcement of, 
Gismissed | 22 2a cs ce ee ee Se ee ee Peeper eye a 541 


False advertising. See Advertising falsely, etc. 
False invoicing in violation of Fur Products Labeling Act_ 186, 598, 754, 843, 1225 
False labeling. See Misbranding, etc.; Neglecting, etc. 


“Fashion Academy Gold Medal Award”, granting misleading_____________ 592 
Federal Trade Commission, change in membership of : Not in public interest 
to retry issues because of______________ Yad hh ee eee es 466 
Fixing prices concertedly. See Combining, etc. 
Forced or sacrifice sales, misrepresenting as to__________________________ 186 
Foreign products or parts: 
Public preference for domestic over__.___--________________ 470, 1012, 1254 
Public understanding as to origin of, absent disclosure_________ 70, 470, 1254 
Represented as domestic_____________________ 70, 470, 534, 628, 1012, 1254 
Foreign source or origin of product: 
Failuretio, reveal 222:\o-422 syne 2s tte 470, 534, 749, 1012, 1254 
Marking of approval by Customs Bureau as no bar to Commission. 
consideration of adequacy. of_224iee= 2.25. saeco 1012 
Misrepresenting: 2.0 ee 628, 1012, 1254 
Under Fur Products Labeling Act___..____-_-______ 186, 598, 848, 1225 
Franchise agreements, exclusive dealing through__--___________________ 25 
Frankfort Distilleries case, 324 U. 8. 293, 296: As bearing on illegality of 
resale price maintenance program and federal fair trade Acts__________ 765 


“Free” goods: 
Dismissal of charge following Commission’s change of policy re use 


mee Se et AS se Seto * Bie es a ee 428 
Misrepnesenting ag: tO: siac «ied alah 2 Sod iA iule tee deel ee 100, 677 
Modification of prior order to conform to changed; policyoo2= 41 s35tee 677 

Freight-equalization and delivered-price systems, price fixing through____ 921 

Functional discounts, discriminating in price through_____.________. | 978 

Functional effectiveness or operation of product, misrepresenting 

as to 


Ne os cep te Le eas rear, BA or 8th wy 55, 392, 470, 526, 642, 725, 887, 1209, 1216 
Furnishing means and instrumentalities of misrepresentation and 
deception: 
Person so doing, as equal wrongdoer with final offender____...____ | 833 
Through supplying false and misleading— 
Advertising matter 


AVWATOS jlaah bce a6 to-ingineds leg ately en ae 592 
Guarantees— . 
Wool Products Labeling Act. ..2:023.4_ sulos eht shoae bene 698 

Labels and transfers— 
English and Seotch names.s-auusc: sideetues eos) eee ae 833 

Fur Products Labeling Act: 

Failing to reveal information required \byaituss2s. ie ance eh eee ae 186, 754 
False advertising) un@ler..i.)-staonutucune ud Boabeee an Eee eS 186 


False invoicing under 
Misbranding under 
Future delivery : 


i ee ee lees gt Ailes) 186, 598, 754, 848, 1225. 


eo Lees cue dio cas a) iy Red 186, 598, 749, 754, 843, 
Controlling market through restrictive contracts for_____ 859 


mA i—tagy a 


nti 


a ee 


INDEX 1503 
DECISIONS AND ORDERS 
Page 
Gambling; Merchandising by 2—...._._-__--___-.~~--_-.=.-. 294, 398, 511, 720 
Government agencies: Where jurisdiction concurrent, Commission’s duty 
Sea meeteUVaRTECNTITOCIN@T ES ae sss th ee ee oe 1012 
Government: Falsely representing connection with______-_____.___ 178, 198, 908 
Government specifications: Misrepresenting compliance with____________ 382, 
400, 419, 447, 520, 1237 
Grade and quality: “Line” of products as of like____________-____-__--_ 931 
Guarantees, misrepresenting as to___________-________ 392, 470, 504, 698, 1254 
“Guild”, misrepresenting private business as__________-____________-__ 526 
Halseth, U. S. v., 8342 U. 8. 277: Holding as not inconsistent with lottery 
merchandising as: violation of See:¢5_2.. =... 2-2 ak 518 
Healthful qualities of product, misrepresenting as to___________-________ 206, 


602, 616, 642, 734, 848, 1222 
Hearing examiner, substitute: Making of recommended decision by, as 


SH Si MEROMER OPIS IMLS Ge) erie ee ee i ee ee ee 410 
Hearsay rule: Exclusion of reports of tests, Se tester not available for 

eross-examination, sustained as not controlled by hearsay exception___ 62 
“Hudson Seal” and other fur names: Using misleadingly_-_------_-__-__ 186 
Identity of business, mispresenting as to____-___-_--_--_-___-____------- 48 
Identity of product, misrepresenting as to_______-__-__-_--___-_---__-- 583, 1261 
Identity of seller, misrepresenting as to______--___-_--_--_--_---_-_-_---- 43 
Imported fabrics: Misrepresenting domestic aS______-_-_-__~-------------_- 833 
Imported products or parts: Represented or undisclosed as domestic____ 70, 


470, 534, 1012, 1254 
“Impressions” : Hearing examiner sustained in admitting testimony as to_. 1275 
Individual’s special selection, misrepresenting as to___ 178, 198, 387, 452, 677, 908 
Indorsement or approval of product, misrepresenting as to____55, 301, 637, 1275 


Insecticidal or repellent properties of product, misrepresenting as to_____- 392 
Insurance benefits and coverage, misrepresenting____________-_____--_ 682, 894 
International Labor News Service: Falsely claiming indorsement by__-_ 1275 
Invoicing products falsely under Fur Products Labeling Act______--_____ 186, 
598, 754, 843, 1225 
Jobber discounts : Combining to establish uniform practices re__________~ 765 
Jobbers: Monopoly threat in control of key, through exclusive-dealing 

PUIG TL LS Rte a ea a a Re ECS 260 
Jobbing business: Over-all small net, as involved in challenged discount 

TEN st Se an ET ee ire ae. eee ed 931 
Jobs and employment, misrepresenting as to________________ 178, 198, 301, 908 
MaApelines buble CnuLled tO. AcCunate.._ 262% 2 ene 2 ee See ee 1306 
Labels, supplying false English and Scotch name___-___________________ 833 
Laboratory, independent research: Falsely claiming indorsement by____ 637 
Labor unions: Falsely claiming indorsement by____._______-___________ 1275 
“Like grade and quality”: Lines of merchandise as____________________ 931 
Limited offers or supply, misrepresenting as to_____________________ 178, 908. 
Line of merchandise or items as unit of competition in price discrimi- 

BER UST (Tena eR ee a et ae ee i a gs eee 931 
“Loss leader”, high-pressure advertising through_______________________ 470 
Lottery devices, plans, or schemes: 

Furnishing, for merchandising, as contrary to public interest_______- 511 
Selling, supplying, or using in merchandising_____________ 294, 398, 511, 720 
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Low-calorie properties of product, falsely ROVELUSING -- 2 eae 901 
McGuire Act: 
Concerted resale price maintenance by jobbers not permitted by_---- 765 
Dismissal of complaint by reason of manufacturer status of re- 
spondent --_-~---+------------- -- -- =< == <3 nn nnn 541 
Maintaining resale prices through unlawful concert_------------------- 765 
Maker of product, misrepresenting as to-__-__--_----------~-----------~- 62, 


70, 79, 186, 534, 610, 628, 698, 749, 833, 1012, 1078, 1254 
Manufacture or preparation of product, misrepresenting as to__186, 602, 637, 1237 
Manufacturer : 


As not insulated from misrepresentation of distributor’s salesmen___ 734 
Dealer misrepresenting self as________---------------------- 520, 534, 1237 
Market: Cutting off competitors’ access to__-___------~~--------------- 873, 879 
Markets and business: Dividing and allocating___--_____-----------~-~-- 794 
Marking of product: Neglecting to reveal origin through inadequate____~ 470 
Medical or nursing professions, falsely claiming indorsement by--------- 301 
Medicinal, therapeutic, or healthful qualities of product, misrepresenting 
BU SSE See a ae re a ceed 602, 616, 642, 734, 848, 1222 
Merchandise certificates, refusing to honor___________---------~~------- 186 


Merchandising by gambling: See also Using, selling or supplying lottery 
devices or schemes. 


As contrary to public policy of U. S. Government_____________--_--- 511 

U. 8. v. Halseth, 342 U. S. 277, as not inconsistent with lottery mer- 
chandising. as:violation.of Sec. 52... eee 518 
“Mercury”: Use as trade or brand name found not deceptive____________ 534 
Mill ends Selling as first-grade quality_-_--_____~__-____________ 833 

Miller-Tydings Amendment: Jobbers’ concerted resale price maintenance 
MOL DEDUCE Yn ons en a 765 
Minerals: Misrepresenting effects on human body of__-----_------__--_ 734 
Minerals and vitamins: Misrepresenting damage to, by cooking__________ 734 


Misbranding or mislabeling: 
Alleged presence of more valuable or useful ingredient as no defense__ 1306 
As to— 
Composition of product— : 
Pur Products Labeune Atte eee 186, 749, 754 
Wool=Products” Labeling. ACct{.-3 8. ee eee 


1, 
62, 79, 610, 698, 833, 1078, 12438, 1266, 1271 
Wontent, or producti so on te 1306, 


1319, 1330, 1352, 1367, 1380, 1393, 1404, 1412 
Government sanction— 


Armed Forces specifications 


pepe Sareea te LL 382, 400, 419, 520 
‘Bistoryror product en 186 
Manufacture or preparation of product-_-_._..__________________ 1237 
TOTEHODCOIC oe aden cnceaasa sano eee 602 
INSTUPESOL DPOCUCl. on ee oe eee uc eaae ee oe eee ee ee 186, 442 
Old-or:used “product being News. oo ee eee 583, 1261 


Qualities or results of product— 
Medicinal, therapeutic, etc 
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Misbranding or mislabeling—Continued 
As to—Continued 
Source or origin of product— 
UD eI re = eee LA da be eee I 534, 628, 1012, 1254 

SNCS baahitnrpo ll ther cet Une Os See ee OU eee ER Ur crs Coe, Fs Rear pep years fp ee 70 

Hur Products: Labeling +Actez 2282!) eeedew ss oe 186 

Wool Products Labeling Act_----_ 1, 62, 79, 610, 698, 833, 1078 

Place— 

Domestic product or parts as imported___--_.-_---_----- 833 

Foreign product or parts as domestic__-_-_ 70, 628, 1012, 1254 

Fur) Products. LabelingjAct Sat2ct acer s 25 een et so 186, 843 

Wool Products Labeling Actsastieni. ss Seesee -—-2—- 833 

Specifications or standards conformance— 
Armed shorces,. .ahuee see ote ips 382, 400, 419, 447, 1237 
Statutory requirements— 

Bur: Products. Labeling Act) slese2 Lue teabeed 186, 749, 754 
Mislabeling: Where unlabeled higher grade material added_------------ 1315 
Misrepresenting business status, advantages, or connections : 

As to— 
Business being bonded___-_---.--------------------======-=--- 387 
Commercial being non-profit organization________-------------- 908 
Connections with U. S. Civil Service Commission___----~-- 178, 198, 908 
Dealer being— 
Designers. 2.5 ee teed ses oe ee ee ete oe 186 
Nanieaciureree=—- 2.3 o =. 3 A. eau les tee eee 520, 534, 1237 
Government connection, U. S. Civil Service Commission____ 178, 198, 908 
History__.._-----------------+----------------------=-=---=--- 186 
Identity_._.___---------------------++---~--~----=--=---+-=---- 43, 48 
Indorsement or approval, U. S. Civil Service Commission---_~- 908 
Offices in principal cities_______------------------------------ 504 
Organization and operation___----------------------------- 178, 301 
Personnel. or, staff_=-4. 235-4 ==—--- eee See 178, 198, 301, 908 
Private business being— 
Accredited training school__-_---_~----------~----~-----~--- 301 
UT) iit eet nee) entree ee eld ete Sr eee eee 526 
Qualifications and abilities-__-_----------------------------- 178, 198 
Stock or product__--------~-------------------------------==-- 186 
Unique or special status or advantages___------------------- 178, 908 
Misrepresenting directly or orally by self or representatives: 
As to— 
Business status, advantages, or connections— 
Business being bonded__--------------------------------- 387 
Commercial as non-profit organization___----~---------~---- 908 
Government connection, U. S. Civil Service Commission--~-~- 178, 
198, 908 
Identity___----------------=+-+-=+-----+++-+-------------=--- 43, 48 
Operations generally-_-_--------------------------+------- 301 
Persennel or staff__________------------~----~------ 178, 198, 301 
Private business being accredited training school___---__-- 801 
U. S. Civil Service Commission connection__--_--_~- - 178, 198, 908 
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Misrepresenting directly or orally by self or representatives—Continued 
As to—Continued 
Comparative merits of product------------------------------- 734 
Competitors’ products__-----~-----------------------=--------- 734 
Composition of product— 

Fur Products Labeling Act__------------------------------ 754 
Content of product--------------------------------- 1830, 13852, 1367 
Free goods_____--------------------------------==---=-=---=-=- 677 
History of product-.------------------~----------------------- 677 
Individual’s special selection or situation--------------- 387, 452, 908 
Indorsement or approval of product— 

American Federation of Labor_-_-----~~--~---------~------ 1275. 

American Labor Press Association___.__--__---------------- 1275 

International Labor News Service----------~-------------- 1275 

Labor unionss222----22...5 eS Ue ee 1275: 

Medical and nursing professions_______--------_----------- 301 

U,..S. .Civill Service! '\Commission® £25 basses 25 SS 908. 
Jobs andemploynients 4 222 eS See 178, 198, 301, 908. 
Opportunities in product or service__--------------~--------- 301, 387 
Prices— 

Gombination salessliavsuus fee Sees Lee 677 

Usual as reduced, special, ete___-_----_-----_----------- 452, 677 
Qualities or results of product— 

Medicinal, therapeutic, or healthful__-___-_-___--__---------_- 734 
Sales. promotional: plans.=+-._—.- 22 Se eee eee ea 387 
Sample, offer, or order conformance___-_---~-~---~----~-----__ On 
Scientific or other relevant facts_______-_-_----~ 178, 198, 301, 734, 908. 
Source or origin of product— 

Makeneouath suet 2lo 6d ee ee Se 1275. 

Place— 

Fur Products Labeling Act___--___-------_----------- 1225. 
Special or limited offers___.__-____.__._.-~- L532 Re, OR 908. 
Statutory requirements— 

Burs Products..Labeling..Actisstst .6uee See 754 
Success, use,..or standing. of. product._.--_..-..___ Bae ee 301 
Unique nature or advantages____-___-___--____-------__~ 178, 198, 908. 

Misrepresenting prices: 
As to— 
Certificate "valuesuugt_ oe. Jlekel s She oe Saas 186. 
Gombination :salesz.2... 2.25.55. -3 see se eee eee 677 
Comparatives....<-Aea tees See eee 186, 687, 725: 
Exaggerated, fictitious being regular__.__._____ 186, 504, 628, 1248, 1254 
Forced) or, sacrifice..salesss suLesi JL. sos 35 Lae 186. 
Productioriquantity covered 22. 1 seu sae eee 1254 
Retail.being) wholesale, ete__..22.- 23. ee eee 186: 
Usual being reduced or special___.___...__________-_ 186, 452, 677 


Mootness: Question re dismissal of complaint as one for Commission’s 
determina tiohetedaas eset thereon BI LO ee TAT 


INDEX 1507 


DECISIONS AND ORDERS 


Page 
Name: 
Assuming or using misleading trade or corporate___-_------------ 186, 387 
Public preference for products with well-known__------~~------ 628, 1254 
Using misleading brand or trade_____-_----------~ 70, 186, 698, 1012, 1254 
Nature of product, misrepresenting as to_____-_-_--------- 186, 526, 1056, 1074 
Neglecting, unfairly or deceptively, to make material disclosure: 
Asto— — 
Composition of product— 
Fur Products Labeling Act____--_----_----------------- 186, 749 
Wool Products Labeling Act----- 1, 62, 79, 610, 698, 833, 1243, 1266 
Content of product... ..---- Se sasese ess el lees see 583, 1261 
History of product— 
Fur Products Labeling Act-_------------------------------ 186 
Identity of product__-_----~_------------------------------ 583, 1261 
Nature of product— 
Fur Products Labeling Act_---_---------------------------- 186 
New-appearing product or parts being old or used— 
Book.titles)_— 2.585240 Palos broaden seaa) Ih seta 583 
Fur Products Labeling Act__-.-_--------------------------- ' 186 
Reprints_____----------------------------------------- 36, 1261 
Quality or grade of product____------------------------------- 833 
Source or origin of product— 
Maker— j 
Fur Products Labeling Act_--------~-------------- 186, 749 
Wool Products Labeling Act_--..------- 62, 79, 610, 698, 1078 
Place— ; 
Domestic appearing product being 
foreisnesseseston eee aS 70, 470, 534, 1012, 1254 
Fur Products Labeling Act__--------------- 186, 598, 749, 843 
Statutory requirements— 
Fur Products Labeling Act-_---------------~----------- 186, 754 
Wool Products Labeling Act__-------=------------------ 1, 1271 
Sub-standard character of product__-----------~-------------- 833 
New: Representing old or used product as__-__------------- 36, 186, 583, 1261 
News Service, International Labor: Falsely claiming indorsement by-. 1275 
. Non-fattening, low-calorie properties of product, misrepresenting-_------ 901 
Non-profit organization, misrepresenting business asii2 2282 to. See eerec . 908 
“No-switching” agreements : 
As unreasonable restraint and unfair methods of competition___---- 647 
Combining to control employment practice through: 32s owes 647 
Nursing and medical professions, falsely claiming indorsement by------- 301 
Offering unfair, improper, or deceptive inducements to purchase or deal: 
Certificate values___-------+---~--------------------------------=- 186 
Contests and awards_---------------------------------------- 186, 592 
Forced sale and price concessions___----~------------------------- 186 
Free goods___------------------~-++--+-------------------=------ 100, 677 
Guarantees___-__-----------------------------+-------- 392, 470, 504, 1254 
Wool Products Labeling Act___------------------------~------ 698 
Individual’s special selection or situation------------ 178, 198, 387, 677, 908 


Jobs and employment__-----------------------------~---- 178, 198, 301, 908 
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Offering unfair, improper, or deceptive inducements to purchase or deal— 
Continued 
Limited offers or supply---_-----+-+----+------+----+---+---+------- 178, 908 
Opportunities in product or service_------------~-=~----- 178, 198, 301, 387 
Promotional sales plans_._-...-.--21 se ecasssaussele Sos ee 186. 
Sample, offer, or order conformance____~---~------~-------------- 186, 677 
MT its Of OY SSL Ie a ee oe a eae ee 55, 470, 504, 887, 1254 
Scientifie or other relevant factS._.___~_-=..2sebs2e 2. eSlheee 198, 301, 908 
Special offers and savings.__-_._--___-----_---------~-~+------------- 186. 
Terms and conditions— 
Insurance. benefits and..coverage___..------ 228 235— 38_seeiee— 682, 894 
Trade-in) allowancesicuee2 Sebo. 22 eee ee eee 504 
Old or used product or parts, misrepresenting as new_--------- 86, 186, 583, 1261 
“Oleomargarine”: Word not by itself a sufficient negation to possible 
deception.iesss. soiss'.. 223 Lenk sie ee ee 1066 
Oleomargarine amendment to FTC Act: 
Prohibitions: underace sui Bi 2 ate 99ers se ene 1056, 1074 
Question of concealment not controlling under_____----------------- 1070 
Opportunities in product or service, misrepresenting as to_______--~ 178, 198, 301 
Oral misrepresentations of dealer-salesmen: Responsibility for, shared by 
manutacturen ei 62 Le bee woeee nese ee ee ae eee 744 
Orders to cease and desist: Statutory defenses as implicit in-___-_--__--_--_ 931 
Organization and operation of business, misrepresenting as to____--_--_-_ 178 
Origin or source of product : 
Halling vtomeyeals ule cen oe edna eta ee eae 70, 79 
In violation of— 
Fur: Products Labeling) Actes cahieusts apes eee 186 
Wool Products Labeling Act...........5.-=.Jpeeieen = eee 62 
Misbranding as to, in violation of Fur Products Labeling Act______ 186, 843. 
Misrepresenting as to______ 70, 79, 186, 470, 610, 628, 698, 833, 1012, 1078, 1275 
In violation of Fur Products Labeling Act_____--__--___-_______ 1225 
“Orthopedic”: Shoes misrepresented as.__--_______--- 602 
Paper and paper products survey: Work papers made available to 
respondentsie5— oe oo ee heed So ieee ss 1105. 
Parallel activities: Charges of price-fixing conspiracy dismissed notwith- 
etanding io. cdadbwesess snes tee tosg-to-ieangeugubll PNP US STAM oS 1156 
Parallel, common, or uniform action: Inference from, as establishing______ 1083 
Parallelism, conscious: ‘Inherent evidence of collusion” as gravamen 
of offense charged cies. bs sda nluwe cleus hus te le a ee 1186 
Passing off through using: \ 
Brand names of well-known concerns_..__._.-_____-___-__ 1012, 1254 
Misleading trade and product names________-_------ 70 
Patent Office: Registration of brand, trade name, or mark, as no bar to 
Commission proceeding<=_ 22 22:_______.._._ 0. eee ee ee 1012 
Payments for services and facilities : 
Discriminating in price through______-_______________ 89, 480, 879, 1229 
Duty of disclosure to customers under Sec. 2 (d), Clayton Act______ 89 


Peddler customers: Supplying with means of deception and misrepre- 
sentation 


Performance of competitors’ products, disparaging. _jaseseetana Bae, 725, 734 
Personnel or staff, misrepresenting as to___._.........___ 178, 198, 301, 908 
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Page 
Pooling orders of buying groups and chain stores: Discriminating in 
PROM TALON Ite een Cs Sl ee ae ks ea 958, 978, 1114 
Preference, public: 
For articles manufactured by well-known concerns__-------------- 1012 
For domestic rather than Japanese sewing machines__-_~~_ 70, 1012, 1254 
Morstabries amported from. British Isles. 2---. 222-223-224 5- == 833 
For good quality over “seconds”, “mill ends” and ‘“unmerchantables”_ 833 
Premiums and prizes, misrepresenting as to-.__._..-_-------.----~-=-~---- 186 
Preventive or protective qualities of product, misrepresenting as to_----- 602 
Prichspoulksconcerted suse; Of. i. 6. ses en ee ee Ss Se 3807 
Price competition : 
Absence of, through resale price adherence—materiality in chal- 
lensed. price «discriminations. <..--.__..-.--25-_4 45S — 948 
Blimination of, through concert of action______-_--------~-~-~---- 765 


Price differentials. See Discriminating, etc. 

Price, discriminating in, unlawfully. See Discriminating in price, etc. . 

Price discrimination. See also Discriminating in price, ete-_--__------~- 51, 
88, 89, 100, 282, 412, 424, 430, 574, 733, 784, 789, 879, 917, 931, 958, 
978, 1114, 1195, 1229. 


Legislative history of: Sec-2e(a)> Clayton: Acto= 2222 =e eae 108 
Price increase, inference of concerted action re not shown as justified 
by increased cost--------.------------------------~---------------- 1090 
Price information: Exchanging concertedly_______--------------- 307, 706, 921 
Price-matching bases: Selling and quoting on systematic_---------~--- 921 
Prices: See also Misrepresenting prices. 
Combining to fix and stabilize <2 2 = == ee 807, 759, 765, 921, 1083 
Muisrepresemline: t= Se oe. = Soe ee 186, 452, 504, 628, 637, 677, 725 
Oompetitors on ee a ee nes 186 
Principal and agent: Commission not bound by strict rules of, where 
principal contributed to deception of public___---------------------+ 745 
“principal” or “moving spirit’ role and “apparent authority” for ie 
misrepresentations of dealer-salesmen_----~-~~----- eR pe SiR on TA5 
Prize contests, mispresenting as to___---------~--~-------------+------- 186 
Promotional allowances: Discriminating in price through--_------- 879, 1229 
Promotional sales plans, misrepresenting as to__.--~--------~~--------- 186 
Protein content of product, misrepresenting as to__------~----~-------- 901 
Psoriasis: Etiology and treatment___--------------------------------- 616 
Public preference: See Preference, public. 
Qualifications and abilities, misrepresenting_-~-~------------------- 178, 198 
Qualities or results of product, misrepresenting .2=.-+--_---.---- 55, 436, 470, 
488, 492, 526, 602, 642, 725, 734, 833, 901, 1190, 1209, 1216, 1222 
Quality of product, misrepresenting_------------------------- 186, 687, 833 
Quantity brackets, combining to fix prices through maintaining_._----- 1083 
Quantity discounts: 
Competitive effect of cumulative______--------------------------- 931 
Discriminating in price through___.-_--------------~---- 931, 958, 978, 1114 
Rebates, quantity or volume: Discriminating in price through__------ 931, 978 
Recording fees, collecting fictitious__---------------------------------- 504 


Refusal to deal: Jobbers’ right to, as involved in exclusive-dealing re- 
quirements ..-------------------------------=------- 59 n nro 260 
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Registration, Patent Office: As no bar to Commission proceeding___--_--- 1012 

Remedial qualities of product, misrpesenting as to__-_-_ 602, 642, 734, 848, 1222 

Resale prices : 

Combining“ to maintain___.-_-_<-_~2___==2=---~---- == 5 === 706, 765 
Observance of by competitive purchasers no defense to Sec. 2 (b) 

price discrimination proceeding___-_-_--------------~---------- 931 

Research laboratory, independent: Falsely representing indorsement by-- 6387 


Reynolds Tobacco Co. v. F. T. O., and other cases, considered re Com- 
mission power to include officers, etc., in orders against corporate 
Tespondent res noes aes a a ee ee ee 931 

Robinson-Patman Act: See also Clayton Act as amended by. 

Mistaken belief as to requirement of statute, as not corrective of 


illegal courses a ae en es reir 

Not intended to protect individual competitors from injury—------ 111 
Purpose, to protect independent merchant from larger competitors___.- 111 
Safety of product, misrepresenting as to______-_-----------------~- 483, 725, 734 
Sacrifice or forced sales, misrepresenting as to____-__------~--~--~------ 186 


Salesmen’s oral misrepresentations: Producer-advertiser responsibility 
for 


et Toes Se Set ee ee T44 
Sales plans, promotional: Misrepresenting as to___-___-_----------------- 186 
Sales promotional plans: 
Lottery se ee aa eee ee 294 
Misrepresenting’ as tose ee at eee 387 
Sample, offer, or order conformance: Misrepresenting as to___-_________-- 55, 
186, 470, 504, 677, 887, 1254 
Scientific or other relevant facts, misrepresenting as to-___-_______--_-_-_ 178, 


198, 602, 642, 725, 734, 908 
-Scotch and English name labels: Supplying peddler-customers with false 


and ?misleadin gone ee eee et Le Se enn ec ce ee 833 
Seal and Coat of Arms, British: Misrepresenting origin of product 
through* siniulating oof 2222s SoS e eee ee en ree 833 
“Seconds” : 
Failing to label as such and selling as first-grade quality________.____ 833 
Preference for first-grade quality over_____._-__________-_--_--__-___ 833 


Securing agents or representatives misleadingly : 
Through misrepresenting— 


Functional effectiveness or operation of product._-._______ 1209, 1216 
Securing orders deceptively : 
Through— 
Clipping others’ business directory listings.____c.ec-____._______ 43, 48 
Soliciting and procuring acceptance of contracts without per- 
mitting “full “reading ee ete eee 908 
Securing signatures wrongfully: 
Without permitting full reading of contracts_._.._._._._._____.__________ 908 


Selection of customers: Jobbers’ right to, as involved in exclusive-dealing 
requirements 


pa Soa pe AS nee Seer eee ES 26 
Selling and quoting on systematic price-matching basis: 4 
Through— ; 
Establishing “standards” for pricing purposes_____._____________ 921 
Freight-equalization and delivered-price systems______________ 706, 921 
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Page 
Selling at cut price: To restrain competition and monopolize trade____--- 879 
' Selling below cost: To restrain competition and monopolize trade_------- 873 
Services and facilities: 
Discriminating in price through payments for. See Discriminating, 
BMG og ea ae i ee a ee ee ee eae a See 89, 430, 879, 1229 
Duty to inform “customers” of availability of, under Sec. 2 (d), 
Chang icii.\G a ae eee 
Simulating competitor or his product: 
As to— 
Aaveriisine listings —__---—=——.--—-+--- <2 <n n= 43, 48 
SeArmondshorcesspecificalionsa 62 — o-oo 882, 419 
Source or origin of product: 
Failing to reveal_______-_-_--_---------------------------- 70, 1012, 1254 
In violation of— 
Fur Products Labeling Act----------------------- 186, 598, 749 
Wool Products labeling Act_i2222- 2... se 79, 610, 833 
Misbranding as to— 
In violation of— 
Fur Products Labeling Act---------------------+------- 186, 843 
Wool Products Labeling Act----------- 62, 79, 610, 698, 833, 1078 
Misrepresenting as to_-_---------------------- 70, 470, 534, 628, 1012, 1275 
In violation of— 
Fur Products Labeling Act------------------ 186, 598, 843, 1225 
Special or limited, misrepresenting offers as_--------------~---------- 677, 908 
Specifications, Armed Forces: Misbranding as to_--. 382, 400, 419, 447, 520, 1237 
Sponsorship, Government : Misrepresenting as to__---------------------- 908 
Stainless steel cooking utensils: Misrepresenting healthful effects upon 
POOC eee ae es ne et eee ieee seo 734 
“Standards”, production : Establishing, as price-fixing instrumentality__-__ 921 
Stare decisis, doctrine of, as involved in default and consent orders__-----~ 628. 
Stare decisis and de minimis: As involved in compliance requirements re 
adequacy disclosure of foreign markings_—---------------------------- 1012 
Statutory requirements, failing to comply Withs2oo ee 1, 186, 598, 749, 754, 1271 
Stipulation of facts: Interpretation of, as basis for modification of desist 
ont) eae ee 492 
Subsidizing business : 
Through— 
Guaranteeing profits conditioned on exclusive dealing_----------- 873 
Sub-standard character of product, failing to reveal________------------- 833 


Supplying means of deception and misrepresentation__ 592, 602, 628, 698, 734, 833 
Survey of paper jobbers and converters: Work papers made available 


to respondents__--------------------------------------- 59-5555 1105 
“Switching” : Discussion of practice------------------------------------ 647 
“Tender or weak goods”: Misrepresenting as first-quality merchandise__-__ 833 
Terms and conditions: 

Combining to fix___-_------------------~------------------5 9550-5 759 
Misrepresenting as to------------~------------------------------ = 682, 894 
Testimony : 


Contradicting—Respondents’ salesmen V. apparently truthful 
witnesses ~--------------------------------- === == 5595 1275 
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Page 
Testimony—Continued 
Expert, weighed as to qualifications and experience and testing 
techniques: 22202. 2 ee 1330 
“Impressions, AS a0dmissiVle--- 22244 - =e eee ee eee 1275 
Tests: 
Exclusion of reports of, where tester not available for cross- 
examination ee ee eee 62 
Misrepresenting as tO... 22252286 22 Soo ee ee ee . 687 
Therapeutic qualities of product, misrepresenting as to____-_-__-_-__------- 602, 


616, 642, 734, 848, 1222 
Tolerance: Trade understanding as to permissible, of 5% non-wool in use 


of designation:“100%. Wool” rejected_ Ja) 2522 aee eee eee 8 
Trade association: Jobbers’ concert of action through, to restrain trade___ 765 
Trade or brand name: 

Patent registration, as no bar to Commission proceeding_____________ 1012 

Public preference for products with well-known__________________ 628, 1254 

Using emiisleading 2.4. 342% a eee ee ee ee 70, 186, 698, 1012, 1254 
Trade practice conference: Denial of motion for suspension of hearings 

abd authorization Ol sa er ee ee 635 
Trade Practice Rules: Precedence in case of conflicting evidence__________ 1330 
“Preatment, effective’: Connotation of term2 ee 619 
Tying contracts: Remand of case for taking of additional evidence________ 363 
Unfair methods of competition: Charge of, not sustained when diversion 

Hot Nesta bits he dieses ter rec ee RE eee ee eee ee 470 


Unfair methods or practices, etc., involved in cases in this volume: See— 
Acquiring competitor. 
Advertising falsely or misleadingly. 
Aiding, assisting, and abetting unfair or unlawful act or practice. 
Appropriating trade name or mark wrongfully. 
Assuming or using misleading trade or corporate name. 


Bribing customers’ employees. 

Claiming or using indorsements or testimonials falsely or misleadingly. 
Coercing and intimidating. 

Combining or conspiring. 

Cutting off competitors’ access to customers or market. 


Cutting off competitors’ or others’ supplies. 

Dealing on exclusive and tying basis. 

Delaying or withholding corrections, adjustments, or action owed. 
Discriminating in price. 

Disparaging or misrepresenting competitors’ products. 


Enforcing dealings or payments wrongfully. 

Furnishing means and instrumentalities of misrepresentation and deception. | 
Invoicing products falsely. 
Maintaining resale prices. 

Misbranding or mislabeling. 


Misrepresenting business status, advantages, or connections. 


Misrepresenting directly or orally by self or representatives. 
Misrepresenting prices. 


— 


= 2 wre 
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Unfair methods or practices, ete., involved in cases in this volume: See— 
Continued 

Neglecting, unfairly or deceptively, to make material disclosure. 

Offering unfair, improper, or deceptive inducements to purchase or deal. 


Passing off. 

Securing agents or representatives misleadingly. 
Securing orders deceptively. 

Securing signatures wrongfully. 

Selling and quoting on systematic price-matching basis. 


Simulating competitor or his product. 

Subsidizing business. 

Using misleading product name or title. 

Using, selling, or supplying lottery devices or schemes. 


Uniform delivered charges: Concerted use OPO re ee se 307 
‘Uniform jobber practices, combining to ectablistic =. - we ee ee TRS 
_ Uniform, parallel, and common action: Inference from, as establishing 

YS 2 SS ae a SR a ae i ee cis 1089 

Uniform prices, combining to fix__-----------------------------------~ 1083 

Unique nature of product, misrepresenting as to__----------~---------- 198, 637 

Unique or special status or advantages of business, misrepresenting as 
Bi: dic, Bs. 8 ee ee ee ee her 178, 908 

_ *Universal” : Misuse of well-known trade or brand name_------------- 628, 1012 
‘Unlawful, unfair, or deceptive act or practice: Hmployment by another, 
as no defense in Commission proceeding --~-----~---~----------------== 1012 

“Unmerchantables”: Failing to label as such and selling as first-grade 
~~ ot ley nabdiee: At aha ee Re eer trae aa 833 

Using misleading product name or title: 

As to— 

Composition of product_---------------------------- 442 698, 749, 754 
Identity .of. product... =--—--=.. -----=--- nna nna 583, 1261 
" Nature of product—Oleomargarine amendment---------------- 1056 
Old or used product being new----------------------------- 583, 1261 

Qualities, properties, or results of product— 
7 “Orthopedic” —----------=-----------------=-9-- 905-5900 602 

pe: Source or origin of product— 
‘ Maker______----------------------------- 70, 534, 628, 1012, 1254 
Place— 


: Foreign product or parts as domestic-_- 70, 598, 628, 1012, 1254 
Using, selling, or supplying lottery devices or schemes : 


Selling or supplying lottery devices___------------------------ 398, 511, 720 

Using in merchandising-_~-----------------------=-~-5 777777 294, 511, 720 
Vacating of order requiring respondents to make more disclosures re dan- 

gers in use of product than their competitors__-__-------------------- 489 

Value of product, misrepresenting as 6 Ra ee a ee) ESS Sees 186 

Variance: Not found between complaint and findings, ete-------------- 1275 
Vending machine agreements, dealing on exclusive and tying basis 

Mert nr0Ggii J o<——-----— —-- --- == ann ene Tene 25 

- Ventilating qualities of product, misrepresenting as to_----------------- 436 

- Vitamins and minerals: Misrepresenting damage to, by cooking_-------- 734 
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Well-known concerns: Public preference for articles manufactured by-- 628, 1254 
Wool: Rayon product resembling___--_-------------------------------- 833 
Wool Products Labeling Act: 
Failure to tag or label individual units enclosed in sealed, unbroken 
cartons found justified under Rule 15_-_------------------------ y I 
Misbranding under__-------~_ 1, 62, 79, 610, 698, 833, 1078, 1243, 1266, 1271 
Tolerance under 5% rejected____-__-__-_-----_--------__-—-____--~- 1 
Zone-delivered price systems: Use in concerted price fixing______----- 706 
STIPULATIONS 
Advertising falsely or misleadingsly : 
As to— ; 
Ailments and symptoms_________-__~_____-_ 1459 (8606), 1472 (8627) 
ROW ET Se rede ee ee a 1449 (8586) 
Business status, advantages, or connections— 
Connections— 
Government 22 22 cee oe eee 1448 (8582) 
Well-known personalities ________-__--_-____--_- 1449 (8586) 


Dealer being manufacturer__ 1428 (8549), 1463 (8613), 1478 (8629) 
Government approval— 


Veterans Administrations. eee 1448 (8582) 
Personnel’ or stair: 2 Ok i ee eee 1448 (8582) 
mesearch activities. <iie. 2). 2. ee eee 1459 (8606) 
Sales volumes. assa- new ee 
Unique nature 22 1 Oe Oo ad See ee eee ee 1450 (8587) 

Comparative merits of product_____________________ 1430 (85538, 8554), 


1485 (8560), 1440 (8568), 1449 (8586), 1452 (8590), 1458 (8604), 
1459 (8606), 1463 (8614), 1472 (8627), 1474 (8631), 1482 (86438) 


Competitive contests and awards________________________ 1481 (8642) 
_ Competitors and their products__.___________ 1484 (8558), 1466 (8617) 
Composition of product________ 1425 (8543), 1427 (8546), 1480 (8553), 


1486 (8562, 8563), 1441 (8569, 8570), 1442 (8571, 8572), 
14483 (8573), 1444 (8575, 8576), 1445 (8577, 8578), 1446 (8579), 
1447 (8580, 8581), 1474 (8631), 1479 (8640), 1482 (8644). 


Hur Jeroducns, Uabeline AC 2. en een 1476 (8635) 
W.00l, Products Labeling Acts... 1471 (8625) 
WependanilityoL Producten sence oe ene ee 1455 (8596) 
Harnings Ol DrOnts.. 2 shee Wak 27 eee 1439 (8567) 
Effectiveness of product________ 1462 (8612), 1464 (8615), 1482 (8644) 
iiree~ Products.) gee a ee 1423 (02101), 
1427 (8548), 1478 (8636, 8637), 1479 (8639) 
Government specifications conformance__________________ 1459 (8606) 
LUE SEALs | ellen ie beaerae ePrints, el harietl  6 1425 (8543), 
1429 (8551), 1483 (8556), 1448 (8585), 1473 (8629) 
Government. 22 << nn ee 1479 (8640) 
ERISCODY:~ OF GDPOQ GE cise emcee ee mete 1434 (8558) 
Tidivigual “Bssistance 0 SO en ee 1489 (8567) 
Indorsement or approval of product— 
Consumer’ nidgazines ee 1455 (8597) 


Medical’ journals. vo cn ee 1455 (8597) 
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Advertising falsely or misleadingly—Continued 
As to—Continued 
Indorsement or approval of product—Continued 

Medical profession __------------------------------- 1458 (8604) 
Public. Health "Serviceil 23-224 seat 2 1459 (8606) 
aes eee ee ee ee a a eee ee 1424 (8232) 
Wasa Goverment. .2e- 2 = ee eo 1455 (8597) 
U. §. Information Service_-_----------------------- 1461 (8608) 
Jobs and employment____------------------ 1435 (8561), 1489 (8567) 
Givil service____._-_-~-----+12-2---25---+--+-=-+---- 1448 (8582) 
Limited supply_---------------------------------------- 1484 (8558) 
Manufacture or preparation of product__---------------- 1424 (8232), 
1436 (8563), 1456 (8600), 1479 (8640) 
“Coated? .__{_ 2 Le 2-4 -----=----------- 1426 (8544) 
Custom made ____--------------~------------=------ 1428 (8549)- 
“Plameproofed”__+--------------------------------- 1461 (8609) 
“Leather” —_=_--------------- es Naik s EE eee 1427 (8546) 
“Orthopedic’”___-------------------------~------------ 1428 (8549) 
“94K Gold”___----_---------=-L Et 3-5-5 == 45-5 1425 (8543) 
Nature of. product__---=---+---= 1429 (8551), 1448 (8585), 1454 (8598) 
Oleomargarine amendment__-------~---------------- 1426 (8545) 
Operation of product_---+------------------------------ 1463 (8614) 
Automatic ______----------------------------------- 1475 (8634) 
Opportunities in product-------------------------------- 1489 (8567) 
Personal assistance__----------------------------------- 1448 (8582) 
Pricestlnauyien ts pi awlere eels 1454 (8594), 1475 (8633), 1478 (8637) 
Comparative__------------------------- 1452 (8591), 1453 (8593) 
Exaggerated, fictitious as regular__----------------- 1451 (8588) 
Usual as reduced or special__ 1434 (8558), 1436 (8563), 1450 (8587) 
Purity of product__-------------------------------=-~-=- 1482 (8643) 

Qualities or results of product— 
Antiseptic, germicidal__----------------- 1440 (8568), 1455 (8597) 
Corrective____------------------------- 1428 (8549), 1486 (8562) 
Durability, permanence_--------------------------- 1425 (8548), 
1429 (8551), 1436 (8563), 1459 (8605), 1461 (8609), 1467 (8620) 
Educational_____----------------------=--=--------- 1469 (8623) 
Insecticidal___-- 1453 (8592), 1457 (8602), 1462 (8612), 1464 (8615) 
Medicinal, therapeutic, healthful, etest bese ove lesss 1430 (8554), 


1436 (8562), 1440 (8568), 1452 (8590), 1457 (8601), 1458 (8604), 
1468 (8621), 1472 (8627), 1473 (8630). 


Nonflammable ~---++-~----------------------------- 1428 (8550) 
Nutritional _-___-_----------------=====--=----==--= 1430 (8553) 
Preventive, protective_-—--- 1428 (8549), 1486 (8562), 1440 (8568), 
1455 (8597), 1457 (8601), 1468 (8621), 1473 (8629, 8630) 

Renewing, restoring-------------------------------- 1425 (8542), 
1456 (8598), 1463 (8614), 1466 (8617) 

©!) Weight-building__---------------------------------~ 1474 (8631) 
WesultS..--_--—--=------- -- - —--- —- == 4S 1425 (8542), 1480 (8554) 
Safety_UL_-------------------=- 1428 (8550), 1453 (8592), 1462 (8612) 
Scientific or other relevant facts_-----------------------—- 1427 (8547), 


1430 (8558, 8554), 1433 (8556), 1434 (8557), 1486 (8562), 1489 
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Advertising falsely or misleadingly—Continued 
As to—Continued 
Scientific or other relevant facts—Continued 
(8567), 1450 (8587), 1452 (8591), 1453 (8593), 1454 (8594), 1458 
(8604), 1459 (8606), 1466 (8617), 1468 (8621), 1473 (8630), 14745 
(8631), 1475 (8633). : 


— 


Set vicense ss eo a ee ee ee 1427 (8547~ 
Source or origin of product— ; 
Pinvett. shes) Soe no eee 1429 (8552), 1472 (8626): 
Domestic.as foreign-i2+) ~~. kb see eee 1463 (8614) 
Special or introductory offers---.__--------------------- 1434 (8558), : 
Testimonials._.._____._ sons Se al: eieyesg eee ae 1469 (8623) 
Uniquesi#ature of (pradudtatt—_--__--___- eee 1427 (8547), 
1435 (8560), 1466 (8617), 1472 (8627), 1473 (8628) , 1482 (8644) 3 
RATIO OT TOC IC be 3s isi a a 1450 (8587), 1462 (8611). 4 
Assuming or using misleading trade or corporate name: : 
As to— : 3 
Correspondence school being college__________ 1461 (8607), 1462 (8610) 
Dealer. being manufacturer_._____._-—____-_5 = aes ee 1479 (8640) 
Manufacture or preparation of product__________-_-___--_ 1438 (8566) 4 
Nature.of. business..=—-_._.___ Susshoeeis 28 1453 (8593), 1467 (8619) 7 
Private business being “Institute’”_______________________ 1489 (8567), 
1448 (8582), 1455 (8596). : 


Source or origin of product— 
MPA EG ea a C= ae ee 1429 (8552), 1475 (8632) 
Claiming or using indorsements or testimonials falsely or misleadingly : 
As to or from— 


Consumer. magazines.1_22Lunct 222i beh _Soseteaeas at 1455 (8597) 
Medicaljjournals 42080) beh! __ _laleegs os Teer hee ee Fares 1455 (8597): 
Meédical. profession —..-.__. ..-.-_______iau og 1458 (8604) 
Public Health Service... 2atetieus tos te ee eee 1459 (8606) 
Bthtessicy_ Obhts i eas. ieee ee 1424 (8232) 
UsCSMGovernmént 22 esac Lee 1455 (8597) . 
UsS..Information.Service_...... 2uumwecuus: ea 1461 (8608) 


Invoicing products falsely ; Fur Products Labeling Act_ 1464 (8616), 1476 (8635) 
Misbranding or mislabeling : 


As to— 
Composition of product— 
Fur Products Labeling Act-___...___ 6 Sbdes SEE eS 1464 (8616) 
Wool Products Labeling Act_-._.-_________________ 1469 (8622), 
1470 (8624), 1478 (8638), 1480 (8641) 
Government source— 
Armed WorcesL.cei22U. ae 1451 (8589), 1467 (8618) 
Source or origin of product— 
P19 CO ne nan een ee See 1487 (8564), 1487 (8565) 
Specifications or standards conformance— 
Armed Forces____.-------.-.----------. 1451 (8589), 1467 (8618) 


Statutory requirements— 
Fur Products Labeling Act__-_-_______ 1464 (8616), 1476 (8635) 
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Page: 
Misrepresenting prices: 
As to— 
COMPALALLVES sa eee eee eS Se 1452 (8591), 14538 (8593). 
Exaggerated, fictitious being regular____._._____-_--------- 1451 (8588): 
aI ROSS wns oe ee oe ee, a2; (8501), 1454." (8594). 


Usual being reduced or special__ 1434 (8558), 1486 (8563), 1450 (8587), 
Neglecting, unfairly or deceptively, to make material disclosure: 
As to— 


PAVERS C OTANI ene ets hea ce en ae er ere eS 1424 (8497): 
WOMMOSTEON AOL DLOUUCL sos, coe eee See ea, 1434 (8558),. 
1441 (8569, 8570), 1442 (8571, 8572), 1448 (8573), 1444 (8575,. 

8576), 1445 (8577, 8578), 1446 (8579), 1447 (8580, 8581). 
Fur Products Labeling Act-~-.-.----...- 1464 (8616), 1476 (8635) 
Wool ProductsLabeline Act==-— 22 ==>) ee eae 1469 (8622),. 
1471 (8625),1478 (8638), 1480 (8641), 

Manufacture or preparation of product— 

Fur Products Labeling Act_.__-_------ 1464 (8616), 1476 (8635): 
INAGUreZOLLDUSINCSS. 252. 25525-a5ce oe eee 1448 (8582), 1467 (8619): 
New-appearing product being old or used_1__------------ 1435 (8559): 

BOOK: Mtlege meee 2 eta te eee aoe 1424 (8497). 

Fur Products Labeling Act_____------- 1464 (8616), 1476 (8635). 
Satenvmon product... 2: hbo Se en ee eee 1463 (8614): 


Scientific or other relevant facts 
Source or origin of product— 
Maker or seller— 


Seon eee oe See ee 1461 (8609): 


Fur Products Labeling Act__-_------~_ 1464 (8616), 1476 (8635): 
Wool Products Labeling Act-----_----_----------_ 1480 (8641): 
Place— 
MOLelon as eae oe See eS ee ee oe eee 1426 (8544): 
Fur Products Labeling Act-_-------_ 1464 (8616), 1476 (8635): 
Statutory requirements— 
Mum eroguctssuabeling Actl2_ 222 eS eee eee 1464 (8616) 
Wool Products Labeling Act-------_--__ 1470 (8624), 1480 (8641). 
Mermssand, cOndItIONS. 20. =2-- ooo eee oe ana ee 1435 (8561). 
Shipping, for payment demand, goods without order______-_-_---- 1483 (8555). 
Simulating competitor or his product: 
As to— 
Name and appearance of superior product_______-__----- 1454 (8595): 


Unfair methods or practices, etc., involved in this volume: See— 
Advertising falsely or misleadingly. 
- Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or mislead- 
ingly. 
Invoicing products falsely. 
Misbranding or mislabeling. 
Misrepresenting prices. 
Neglecting, unfairly or deceptively, to make material disclosure. 
Shipping, for payment demand, goods without order. 
Simulating competitor or his product. 
Using misleading product name or title. 
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STIPULATIONS 
Page 
Using misleading product name or title: 
‘As to— 

Composition of product_-_------ 1425 (8543), 1486 (8563), 1456 (8600) 
Manufacture or preparation of product__---- 1438 (8566), 1456 (8600) 
Nature of product__1429 (8551), 1448 (8585), 1454 (8595), 1456 (8599) 
Oleomargarine amendment__----------------------- 1426 (8545) 

Old or used product being new— 
Book tithes i220 — a a ee a 1424 (8497) 
Quality of product__-____----------------------------- 1456 (8600) 

) Source or origin of product— 

PIN CC en ee Seed 1437 (8564, 8565), 1458 (8603) 
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